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PITTMAN, Judge. 

Jean Clemons appeals from a judgment i n a s a l e - f o r -

d i v i s i o n a c t i o n i n s o f a r as the judgment determined t h a t 

Raymond M i t c h e l l ("Raymond"), deceased, was the f a t h e r of 

J u s t i n e Howard ( " J u s t i n e " ) and t h a t J u s t i n e i s the owner of an 
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u n d i v i d e d o n e - h a l f i n t e r e s t i n 102 a c r e s of r e a l p r o p e r t y i n 

Choctaw County ("the p r o p e r t y " ) . We r e v e r s e and remand w i t h 

i n s t r u c t i o n s . 

Raymond and h i s b r o t h e r , J e s s i e M i t c h e l l ( " J e s s i e " ) , 

deceased, each owned an u n d i v i d e d o n e - h a l f i n t e r e s t i n the 

p r o p e r t y when Raymond d i e d i n t e s t a t e i n 1975. J e s s i e d i e d 

t e s t a t e i n 1989, and h i s w i l l was p r o b a t e d . In 2010, J u s t i n e 

sued Clemons and o t h e r persons who were p o t e n t i a l d e v i s e e s of 

J e s s i e ' s u n d i v i d e d o n e - h a l f i n t e r e s t i n the p r o p e r t y . J u s t i n e 

a l l e g e d t h a t Raymond's u n d i v i d e d o n e - h a l f i n t e r e s t i n the 

p r o p e r t y had passed t o her by i n t e s t a t e s u c c e s s i o n upon h i s 

death i n 1975 because, J u s t i n e a l l e g e d , she was Raymond's o n l y 

c h i l d . 1 J u s t i n e a l s o a l l e g e d t h a t the p r o p e r t y c o u l d not be 

e q u i t a b l y p a r t i t i o n e d and sought a judgment o r d e r i n g a s a l e of 

the p r o p e r t y and a d i v i s i o n of the proceeds of the s a l e among 

the owners of the p r o p e r t y . Clemons and the o t h e r defendants 

1When Raymond d i e d i n 1975, T i t l e 16, § 1, A l a . Code 1940 
(Recomp. 1958), p r o v i d e d , i n p e r t i n e n t p a r t : 

"The r e a l e s t a t e of persons d y i n g i n t e s t a t e , as 
to such e s t a t e descends, s u b j e c t t o the payment of 
d e b t s , charges a g a i n s t the e s t a t e , and the widow's 
dower, as f o l l o w s : 

"(1) To the c h i l d r e n of the i n t e s t a t e , or t h e i r 
descendants, i n e q u a l p a r t s . " 
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answered J u s t i n e ' s c o m p l a i n t w i t h a g e n e r a l d e n i a l but d i d not 

p l e a d any a f f i r m a t i v e d e f e n s e s . 

The t r i a l c o u r t r e c e i v e d e v i d e n c e ore tenus a t a t r i a l 

t h a t began i n March 2011 but was r e c e s s e d a f t e r one day o f 

t e s t i m o n y and co n c l u d e d i n October 2011. The i s s u e s t r i e d were 

(1) whether Raymond was J u s t i n e ' s f a t h e r , (2) who was the 

owner o f the u n d i v i d e d o n e - h a l f i n t e r e s t i n the p r o p e r t y 

Raymond had owned when he d i e d , (3) who were the owners of the 

u n d i v i d e d o n e - h a l f i n t e r e s t i n the p r o p e r t y J e s s i e had owned 

when he d i e d , and (4) whether the p r o p e r t y c o u l d be e q u i t a b l y 

p a r t i t i o n e d . 2 In January 2012, the t r i a l c o u r t e n t e r e d a 

2 I n p e r t i n e n t p a r t , § 35-6-20, A l a . Code 1975, p r o v i d e s 
t h a t " [ t ] h e c i r c u i t c o u r t s h a l l have o r i g i n a l j u r i s d i c t i o n t o 
d i v i d e or p a r t i t i o n , or s e l l f o r p a r t i t i o n , any p r o p e r t y , r e a l 
or p e r s o n a l , h e l d by j o i n t owners or t e n a n t s i n common " 
S e c t i o n 35-6-22, A l a . Code 1975, p r o v i d e s t h a t " [ t ] h e c o u r t 
s h a l l a s c e r t a i n and d e c l a r e the r i g h t s , t i t l e s and i n t e r e s t of 
a l l the p a r t i e s t o such a c t i o n , the p l a i n t i f f s as w e l l as the 
de f e n d a n t s , and s h a l l g i v e judgment a c c o r d i n g t o the r i g h t s of 
the p a r t i e s . " In p e r t i n e n t p a r t , § 35-6-23(a), A l a . Code 1975, 
p r o v i d e s : 

" I f the t i t l e of the p l a i n t i f f s s e e k i n g p a r t i t i o n or 
s a l e of l a n d s f o r a d i v i s i o n s h a l l be c o n t r o v e r t e d , 
or s h o u l d the t i t l e or c l a i m of any of the p a r t i e s 
t o the a c t i o n be adverse t o t h a t of one or more of 
the o t h e r p a r t i e s , the q u e s t i o n of t i t l e s h a l l be 
t r i e d and determined i n the a c t i o n by the c i r c u i t 
c o u r t , which s h a l l have power t o determine a l l 
q u e s t i o n s of t i t l e " 

3 
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judgment f i n d i n g t h a t Raymond was J u s t i n e ' s f a t h e r ; f i n d i n g 

t h a t Raymond's u n d i v i d e d o n e - h a l f i n t e r e s t i n the p r o p e r t y had 

passed t o J u s t i n e by i n t e s t a t e s u c c e s s i o n when Raymond d i e d i n 

1975 and, t h e r e f o r e , t h a t she was the owner of t h a t u n d i v i d e d 

o n e - h a l f i n t e r e s t i n the p r o p e r t y ; f i n d i n g t h a t Clemons and 

one of the o t h e r defendants owned the o t h e r u n d i v i d e d o n e - h a l f 

i n t e r e s t i n the p r o p e r t y ; f i n d i n g t h a t the p r o p e r t y c o u l d not 

be e q u i t a b l y p a r t i t i o n e d ; and o r d e r i n g t h a t the p r o p e r t y be 

s o l d and the proceeds of the s a l e d i v i d e d among the owners. 

The p o r t i o n of the judgment p e r t i n e n t t o t h i s a p p e a l s t a t e d : 

"1. P l a i n t i f f J u s t i n e Howard i s the owner of an 
u n d i v i d e d o n e - h a l f (1/2) i n t e r e s t i n the [ p r o p e r t y ] , 
h a v i n g i n h e r i t e d t h i s i n t e r e s t from her f a t h e r , 
Raymond M i t c h e l l . A l t h o u g h [ J u s t i n e ' s ] mother was 
never m a r r i e d t o Raymond M i t c h e l l , the Court f i n d s 
t h a t , p u r s u a n t t o Code of A l a . 1975, §  
2 6 - l 7 - 2 0 4 ( a ) ( 5 ) , Raymond M i t c h e l l , o p e n ly h e l d out 
J u s t i n e Howard as h i s n a t u r a l c h i l d and e s t a b l i s h e d 
a s i g n i f i c a n t p a r e n t a l r e l a t i o n s h i p w i t h her by 
p r o v i d i n g e m o t i o n a l and f i n a n c i a l s u pport f o r h e r , 
thus c r e a t i n g a presumption of p a t e r n i t y , which was 
not r e b u t t e d by any competent, a d m i s s i b l e e v i d e n c e 
s u b m i t t e d by the Defendants." 

(Emphasis added.) 

Clemons t i m e l y f i l e d a Rule 59, A l a . R. C i v . P., motion 

t o a l t e r , amend, or v a c a t e the judgment o r , i n the 

a l t e r n a t i v e , t o g r a n t a new t r i a l ("the postjudgment 
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m o t i o n " ) . 3 Among o t h e r t h i n g s , the postjudgment motion 

a s s e r t e d t h a t the t r i a l c o u r t s h o u l d a l t e r , amend, or v a c a t e 

the judgment because, Clemons s a i d , § 2 6 - l 7 - 2 0 4 ( a ) ( 5 ) , A l a . 

Code 1975, 4 which i s a p a r t of the Alabama U n i f o r m Parentage 

A c t (2008), § 26-17-101 e t seq., A l a . Code 1975 ("the 2008 

AUPA"), d i d not a p p l y t o the d e t e r m i n a t i o n whether Raymond was 

J u s t i n e ' s f a t h e r because, Clemons s a i d , § 26-17-603, A l a . Code 

1975, which i s a l s o a p a r t of the 2008 AUPA, r e q u i r e s t h a t the 

man whose p a t e r n i t y i s t o be a d j u d i c a t e d under the 2008 AUPA 

must be j o i n e d as a p a r t y t o the p r o c e e d i n g and Raymond c o u l d 

not be j o i n e d as a p a r t y because he had d i e d i n 1975. The 

postjudgment motion a l s o a s s e r t e d t h a t the judgment s h o u l d be 

3 A l t h o u g h a Rule 59, A l a . R. C i v . P., motion may be made 
o n l y i n r e f e r e n c e t o a f i n a l , a p p e a l a b l e judgment, see Ex  
p a r t e Troutman Sanders, LLP, 866 So. 2d 547, 549-50 ( A l a . 
2003), i n a s a l e - f o r - d i v i s i o n a c t i o n b o t h the judgment 
o r d e r i n g the s a l e and the judgment c o n f i r m i n g the s a l e are 
f i n a l , a p p e a l a b l e judgments, see J e t t o n v. J e t t o n , 502 So. 2d 
756, 759 ( A l a . 1987) . 

4 I n p e r t i n e n t p a r t , § 26-17-204(a)(5) p r o v i d e s t h a t a man 
i s presumed t o be the f a t h e r of a c h i l d i f , 

" w h i l e the c h i l d i s under the age of m a j o r i t y , he 
r e c e i v e s the c h i l d i n t o h i s home and o p enly h o l d s 
out the c h i l d as h i s n a t u r a l c h i l d or o t h e r w i s e 
o p e n l y h o l d s out the c h i l d as h i s n a t u r a l c h i l d and 
e s t a b l i s h e s a s i g n i f i c a n t p a r e n t a l r e l a t i o n s h i p w i t h 
the c h i l d by p r o v i d i n g e m o t i o n a l and f i n a n c i a l 
s u p p o r t f o r the c h i l d . " 
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a l t e r e d , amended, or v a c a t e d because, Clemons s a i d , J u s t i n e ' s 

c l a i m s e e k i n g a d e t e r m i n a t i o n t h a t Raymond was her f a t h e r was 

b a r r e d by the s t a t u t e of l i m i t a t i o n s i n § 6-2-33, A l a . Code 

1975. 5 In the a l t e r n a t i v e , the postjudgment motion a s s e r t e d 

t h a t a new t r i a l s h o u l d be g r a n t e d because, Clemons s a i d , she 

had newly d i s c o v e r e d e v i d e n c e i n the form of a 1938 s c h o o l 

census i n the r e c o r d s of the Choctaw County Board of E d u c a t i o n 

("the 1938 s c h o o l census") i n d i c a t i n g t h a t Sanders Howard was 

J u s t i n e ' s f a t h e r . F o l l o w i n g a h e a r i n g , the t r i a l c o u r t e n t e r e d 

an o r d e r d e n y ing the postjudgment motion i n A p r i l 2012. In 

t h a t o r d e r , the t r i a l c o u r t r u l e d t h a t § 26-17-603 d i d not 

a p p l y t o the d e t e r m i n a t i o n whether Raymond was J u s t i n e ' s 

f a t h e r ; t h a t the defense of the s t a t u t e of l i m i t a t i o n s , which 

had been r a i s e d f o r the f i r s t time i n the postjudgment motion, 

was an a f f i r m a t i v e defense t h a t had been waived by the 

d e f e n d a n t s ' f a i l u r e t o p l e a d i t i n t h e i r answer; and t h a t the 

1938 s c h o o l census d i d not w a r r a n t the g r a n t i n g of a new t r i a l 

5 I n p e r t i n e n t p a r t , § 6-2-33(2) p r o v i d e s t h a t " [ a ] c t i o n s 
f o r the r e c o v e r y of ... h e r e d i t a m e n t s , or the p o s s e s s i o n 
t h e r e o f , " must be commenced w i t h i n 10 y e a r s . In Blackmon v.  
B r a z i l , 895 So. 2d 900, 909 ( A l a . 2004), the supreme c o u r t 
h e l d t h a t § 6-2-33(2) a p p l i e s t o a c l a i m brought by a c h i l d 
born out of wedlock who seeks an a d j u d i c a t i o n of p a t e r n i t y f o r 
purposes of i n t e s t a t e s u c c e s s i o n p u r s u a n t t o § 43-8-48, A l a . 
Code 1975. 

6 



2110744 

because i t had been a v a i l a b l e and d i s c o v e r a b l e b e f o r e the 

t r i a l and because, i f p r e s e n t e d a t t r i a l , i t would not have 

outweighed the e v i d e n c e i n d i c a t i n g t h a t Raymond was J u s t i n e ' s 

f a t h e r . T h e r e a f t e r , Clemons t i m e l y appealed, and the supreme 

c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t p u r s u a n t t o § 12-2-

7 ( 6 ) , A l a . Code 1975. 6 

Because the t r i a l c o u r t r e c e i v e d e v i d e n c e ore tenus, our 

r e v i e w i s governed by the f o l l o w i n g p r i n c i p l e s : 

"'"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v.  
S t a t e , 843 So. 2d 122, 125 ( A l a . 2 0 0 2 ) ) . '"The 
p resumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not e x t e n d t o c l o a k w i t h a presumption of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 

R e t a i l D evelopers of Alabama, LLC v. E a s t Gadsden G o l f Club, 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). 

6None of the o t h e r defendants f i l e d a n o t i c e of a p p e a l . 
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I n i t i a l l y , we note t h a t Clemons has not p r e s e n t e d 

argument t o t h i s c o u r t r e g a r d i n g the i s s u e whether J u s t i n e ' s 

c l a i m s e e k i n g an a d j u d i c a t i o n t h a t Raymond was her f a t h e r i s 

b a r r e d by the s t a t u t e of l i m i t a t i o n s . T h e r e f o r e , she has 

w a i v e d t h a t i s s u e . See B o s h e l l v. K e i t h , 418 So. 2d 89, 92 

( A l a . 1982) ("When an a p p e l l a n t f a i l s t o argue an i s s u e i n i t s 

b r i e f , t h a t i s s u e i s w a i v e d . " ) . 

Clemons argues t h a t the t r i a l c o u r t e r r e d i n d enying her 

postjudgment motion i n s o f a r as i t sought a new t r i a l . 

" I t i s w e l l e s t a b l i s h e d t h a t a r u l i n g on a 
motion f o r a new t r i a l r e s t s w i t h i n the sound 
d i s c r e t i o n of the t r i a l judge. The e x e r c i s e of t h a t 
d i s c r e t i o n c a r r i e s w i t h i t a presumption of 
c o r r e c t n e s s , which w i l l not be d i s t u r b e d by t h i s 
C o urt u n l e s s some l e g a l r i g h t i s abused and the 
r e c o r d p l a i n l y and p a l p a b l y shows the t r i a l judge t o 
be i n e r r o r . " 

H i l l v. Sherwood, 488 So. 2d 1357, 1359 ( A l a . 1986). 

"The c r i t e r i a f o r g r a n t i n g a new t r i a l based on 
newly d i s c o v e r e d e v i d e n c e are s e t out i n F o r e s t  
Investment Corp. v. Commercial C r e d i t Corp., 271 
A l a . 8 [ , 12], 122 So. 2d 131[, 135] (1960). The 
c r i t e r i a a r e : 

"(1) the e v i d e n c e w i l l change the r e s u l t of the 
t r i a l ; 

"(2) the e v i d e n c e has been d i s c o v e r e d s i n c e t r i a l ; 

"(3) the e v i d e n c e c o u l d not have been d i s c o v e r e d by 
due d i l i g e n c e ; 

8 
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"(4) the e v i d e n c e i s m a t e r i a l ; 

"(5) the e v i d e n c e i s not m e r e l y c u m u l a t i v e or 
impeaching." 

Eastwood Lands, I n c . v. W a l t e r C a r l o s Anderton, I n c . , 412 So. 

2d 247, 249 ( A l a . 1982). 

In p e r t i n e n t p a r t , the t r i a l c o u r t ' s o r d e r denying the 

postjudgment motion s t a t e d : 

"The [1938 s c h o o l census] was a v a i l a b l e and 
d i s c o v e r a b l e and c o u l d have been p r e s e n t e d a t the 
t r i a l h e l d i n t h i s case on March 30, 2 0 1 l and on 
October 5, 2011, a t which time i t c o u l d have been 
p r o p e r l y o f f e r e d as e v i d e n c e i n t h i s case, w i t h 
[ J u s t i n e ' s ] h a v i n g an o p p o r t u n i t y t o o b j e c t t o i t s 
a d m i s s i o n , cross-examine the c u s t o d i a n of the 
r e c o r d s b e i n g o f f e r e d and q u e s t i o n the a u t h e n t i c i t y 
of the r e c o r d s r e l i e d on. The Court f u r t h e r notes 
t h a t t h i s r e c o r d o n l y r e f l e c t s t h a t J u s t i n e Howard's 
mother was l i v i n g w i t h , and p o s s i b l y , m a r r i e d t o , 
Sanders Howard a t the t i m e , when [ J u s t i n e ] was 11 
y e a r s o l d , and t h i s e v i d e n c e , of i t s e l f , would not 
be s u f f i c i e n t t o r e b u t the presumption of p a t e r n i t y 
of Raymond M i t c h e l l r a i s e d by the t e s t i m o n y and 
e v i d e n c e r e c e i v e d and a d m i t t e d a t the t r i a l of t h i s 
c a s e . " 

With r e g a r d t o the i s s u e whether the 1938 s c h o o l census 

was a v a i l a b l e and d i s c o v e r a b l e b e f o r e the t r i a l , Clemons 

argues: 

" [ I ] t was not u n t i l t r i a l when the defendants 
l e a r n e d t h a t [ J u s t i n e ] d i d not have a b i r t h 
c e r t i f i c a t e . O b v i o u s l y , a b i r t h c e r t i f i c a t e would 
e s t a b l i s h a presumption of p a t e r n i t y . Furthermore, 
[ J u s t i n e ] t e s t i f i e d t h a t she b e l i e v e d the s c h o o l she 
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a t t e n d e d was 'Mary Rose.' D e s p i t e [ J u s t i n e ' s ] 
r e c o l l e c t i o n of the i n c o r r e c t s c h o o l name, the 
defendants were a b l e t o o b t a i n the c e r t i f i e d r e c o r d 
[of the 1938 s c h o o l census] p o s t t r i a l and 
s u b s e q u e n t l y p r o v i d e d [ i t ] t o the t r i a l c o u r t as 
p a r t of the [postjudgment] motion." 

F i r s t , we note t h a t Clemons does not e x p l a i n why she d i d not 

attempt t o l e a r n through p r e t r i a l d i s c o v e r y whether J u s t i n e 

had a b i r t h c e r t i f i c a t e or where she had a t t e n d e d s c h o o l . 

Second, the r e c o r d on a p p e a l i n d i c a t e s t h a t J u s t i n e t e s t i f i e d 

t h a t she d i d not have a b i r t h c e r t i f i c a t e and t h a t the s c h o o l 

she a t t e n d e d was named Mary Rose on the f i r s t day of t r i a l i n 

March 2011, y e t Clemons does not e x p l a i n why she d i d not 

d i s c o v e r the 1938 s c h o o l census d u r i n g the more than six-month 

r e c e s s between the f i r s t day of t r i a l i n March 2011 and the 

second day of t r i a l i n October 2011. For a l l t h a t appears i n 

the r e c o r d , Clemons c o u l d have d i s c o v e r e d the 1938 s c h o o l 

census through p r e t r i a l d i s c o v e r y b e f o r e the t r i a l began i n 

March 2011 or d u r i n g the more than six-month r e c e s s i n the 

t r i a l a f t e r l e a r n i n g on the f i r s t day of t r i a l t h a t J u s t i n e 

d i d not have a b i r t h c e r t i f i c a t e . A c c o r d i n g l y , Clemons has not 

shown t h a t she e x e r c i s e d due d i l i g e n c e i n s e e k i n g the 1938 

s c h o o l census and t h a t , d e s p i t e h a v i n g e x e r c i s e d such due 

d i l i g e n c e , she c o u l d not have d i s c o v e r e d the 1938 s c h o o l 
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census u n t i l a f t e r the t r i a l had been co n c l u d e d . Consequently, 

we conclude t h a t the t r i a l c o u r t ' s d e n i a l of the postjudgment 

motion i n s o f a r as i t sought a new t r i a l was a pr o p e r e x e r c i s e 

of the t r i a l c o u r t ' s d i s c r e t i o n . 

F i n a l l y , Clemons argues t h a t the t r i a l c o u r t e r r e d i n 

a p p l y i n g § 2 6 - l 7 - 2 0 4 ( a ) ( 5 ) t o the d e t e r m i n a t i o n whether 

Raymond was J u s t i n e ' s f a t h e r . 

"The law c o n c e r n i n g the r i g h t of an i l l e g i t i m a t e 
c h i l d t o i n h e r i t t hrough i n t e s t a t e s u c c e s s i o n has 
seen many changes over the y e a r s . A t common law, an 
i l l e g i t i m a t e c h i l d , who had not been l e g i t i m a t e d , 
was c o n s i d e r e d the c h i l d of no one and c o u l d i n h e r i t 
from no one. See W i l l i a m s v. Witherspoon, 171 A l a . 
559, 55 So. 132 (1911). The c o u r t s c o n s i d e r e d an 
i l l e g i t i m a t e c h i l d ' n u l l i u s f i l i u s , ' the ' h e i r t o 
nobody,' and th u s , the c h i l d 'ha[d] no a n c e s t o r from 
whom any i n h e r i t a b l e b l o o d [could] be d e r i v e d . ' 
L i n g e n v. L i n g e n , 45 A l a . 410, 413 (1871) ( q u o t i n g 
1 Wendell's B l a c k s t o n e , 459). 

"By 1929, i n the case of Moore v. T e r r y , 220 
A l a . 47, 124 So. 80 (1929), o v e r r u l e d i n p a r t by 
Everage v. Gibson, [372 So. 2d 829 ( A l a . 1 9 7 9 ) ] , 
t h i s C ourt had r e c o g n i z e d t h a t an i l l e g i t i m a t e 
c h i l d , who had not been l e g i t i m a t e d , c o u l d i n h e r i t 
from h i s mother, but not from h i s f a t h e r , even i f 
p a t e r n i t y was shown. T h i s change was a l s o r e f l e c t e d 
i n Code 1940, T i t . 16, § 6, which p r o v i d e d t h a t 
' [ e ] v e r y i l l e g i t i m a t e c h i l d i s c o n s i d e r e d as the 
h e i r of h i s mother, and i n h e r i t s her e s t a t e i n whole 
or i n p a r t , as the case may be, i n l i k e manner as i f 
born i n l a w f u l wedlock.' L a t e r , i n Hudson v. Reed, 
259 A l a . 340, 66 So. 2d 909 (1953), t h i s C ourt 
d e s c r i b e d the common law r u l e as a 'harsh r u l e , ' and 
h e l d t h a t an i l l e g i t i m a t e c h i l d , because of t h i s 
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s t a t u t e , c o u l d i n h e r i t not o n l y from h i s mother but 
a l s o through h i s mother. 

"Between 1929 and 1979, however, the law i n 
Alabama r e c o g n i z e d o n l y the f o l l o w i n g two methods by 
which an i l l e g i t i m a t e c h i l d c o u l d be l e g i t i m a t e d i n 
o r d e r t o i n h e r i t from i t s f a t h e r through i n t e s t a t e 
s u c c e s s i o n : 1) by marria g e of the p a r e n t s , 
accompanied by the f a t h e r ' s r e c o g n i t i o n of the 
c h i l d ; or 2) by a w r i t t e n d e c l a r a t i o n , a t t e s t e d by 
two w i t n e s s e s , and f i l e d w i t h the judge of p r o b a t e . 
See Moore, 220 A l a . 47, 124 So. 80 (1929); see a l s o 
Code 1923, §§ 9299, 9300, l a t e r c o d i f i e d a t Code 
1940, T i t . 27, §§ 10, 11, and Code 1975, §§ 26-11-1, 
26-11-2. 

"  

" A f t e r the U n i t e d S t a t e s Supreme Court d e c i d e d 
the cases of T r i m b l e v. Gordon, 430 U.S. 762, 97 S. 
Ct. 1459, 52 L. Ed. 2d 31 (1977), and L a l l i v. 
T - , 1 1 - ; / l o n t T o o c n n n n 0 4 - c-ro C O T T P ^ o ^ c n o L a l l i , 439 U.S. 259, 99 S. Ct. 518, 58 L. Ed. 2d 503 
(1978), Alabama's law c o n c e r n i n g the r i g h t --̂  
i l l e g i t i m a t e c h i l d t o i n h e r i t from i t s 

of an 
f a t h e r 

changed d r a m a t i c a l l y . In T r i m b l e , 430 U.S. 762, 97 
S. Ct. 1459, 52 L. Ed. 2d 31 (1977), the Court found 
an I l l i n o i s s t a t u t e , much l i k e Alabama's Code 1975, 
§§ 26-11-1 and 26-11-2, which s e t f o r t h the two 
methods of l e g i t i m a t i o n d i s c u s s e d above, t o be 
u n c o n s t i t u t i o n a l under an e q u a l p r o t e c t i o n 
c h a l l e n g e . 

" ' ' 

58 L. 
Court 

"... In L a l l i , 439 U.S. 259, 99 S. Ct. 518, 
Ed. 2d 503 (1978), the U n i t e d S t a t e s Supreme 
uph e l d , as c o n s t i t u t i o n a l , a s i m i l a r New York 
s t a t u t e because i t p r o v i d e d t h a t an i l l e g i t i m a t e 
c h i l d c o u l d i n h e r i t from i t s f a t h e r i f t h e r e had 
been a j u d i c i a l d e t e r m i n a t i o n of p a t e r n i t y b e f o r e 
the f a t h e r ' s death. 
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"  

"Consequently, i n 1979, t h i s C o u r t , i n the case 
of Everage v. Gibson, 372 So. 2d 829 ( A l a . 1979), 
c e r t . d e n i e d , 445 U.S. 931, 100 S. Ct. 1322, 63 L. 
Ed. 2d 765 (1980), i n o r d e r t o a v o i d f i n d i n g 
Alabama's s t a t u t o r y scheme f o r i n t e s t a t e s u c c e s s i o n 
u n c o n s t i t u t i o n a l , c o n s t r u e d i t t o i n c l u d e a t h i r d 
method of l e g i t i m a t i o n , i . e . , a j u d i c i a l 
d e t e r m i n a t i o n of p a t e r n i t y made w i t h i n two years of 
b i r t h and d u r i n g the f a t h e r ' s l i f e t i m e . The Everage 
Court g l e a n e d t h i s t h i r d method from the c h i l d 
s u p p o r t s t a t u t e s found a t Code 1975, § 26-12-1 e t 
seq. In 1982, the Alabama l e g i s l a t u r e superseded 
Everage and wrote t h i s procedure i n t o the Probate 
Code i t s e l f , i n § 43-8-48, which p r o v i d e s t h a t an 
i l l e g i t i m a t e c h i l d i s c o n s i d e r e d t o be the c h i l d of 
the f a t h e r i f the p a r e n t s marry or i f p a t e r n i t y i s 
e s t a b l i s h e d by an a d j u d i c a t i o n b e f o r e the death of 
the f a t h e r or t h e r e a f t e r by c l e a r and c o n v i n c i n g  
p r o o f . Then, i n a d d i t i o n , i n 1984, the l e g i s l a t u r e 
r e p e a l e d Code 1975, § 26-12-1 e t seq., and r e p l a c e d 
those s e c t i o n s w i t h the Alabama Un i f o r m Parentage 
A c t , found a t Code 1975, § 26-17-1 e t seq. L i k e the 
c h i l d s u p p o r t s t a t u t e s i t r e p l a c e d , the AUPA s e t s 
f o r t h a mechanism whereby a j u d i c i a l d e t e r m i n a t i o n 
of p a t e r n i t y can be made. T h e r e f o r e , t h e r e are 
p r e s e n t l y two s t a t u t o r y schemes f o r j u d i c i a l 
d e t e r m i n a t i o n of p a t e r n i t y , one i n the Probate Code 
and one i n the AUPA." 

Stone v. G u l f American F i r e & Cas. Co., 554 So. 2d 346, 363-67 

( A l a . 1989) ( f o o t n o t e s o m i t t e d ) . Subsequent t o the supreme 

c o u r t ' s d e c i s i o n i n Stone v. G u l f American F i r e & C a s u a l t y 

Co., A c t No. 2008-376, A l a . A c t s 2008, r e p e a l e d the o r i g i n a l 

Alabama U n i f o r m Parentage A c t , § 26-17-1 e t seq., A l a . Code 

1975, e f f e c t i v e January 1, 2009, and r e p l a c e d i t w i t h the 2008 

13 



2110744 

AUPA, which became e f f e c t i v e the same day. Thus, t h e r e are 

p r e s e n t l y two s t a t u t o r y schemes f o r j u d i c i a l d e t e r m i n a t i o n of 

p a t e r n i t y , one i n the Probate Code, § 43-8-1 e t seq., A l a . 

Code 1975, and one i n the 2008 AUPA. 

When Raymond d i e d i n 1975, however, Alabama law d i d not 

a l l o w a c h i l d born out of wedlock t o i n h e r i t by i n t e s t a t e 

s u c c e s s i o n from h i s or her f a t h e r u n l e s s the c h i l d had been 

l e g i t i m a t e d "1) by marria g e of the p a r e n t s , accompanied by the 

f a t h e r ' s r e c o g n i t i o n of the c h i l d ; or 2) by a w r i t t e n 

d e c l a r a t i o n , a t t e s t e d by two w i t n e s s e s , and f i l e d w i t h the 

judge of p r o b a t e . " Stone v. G u l f American F i r e & Cas. Co., 554 

So. 2d a t 364 ( f o o t n o t e o m i t t e d ) . In the p r e s e n t case, the 

r e c o r d does not i n d i c a t e t h a t J u s t i n e was l e g i t i m a t e d by 

e i t h e r of those methods. However, the Alabama law g o v e r n i n g 

the r i g h t of a c h i l d born out of wedlock t o i n h e r i t by 

i n t e s t a t e s u c c e s s i o n from h i s or her f a t h e r t h a t was i n e f f e c t 

when Raymond d i e d i n 1975 has s u b s e q u e n t l y been h e l d 

u n c o n s t i t u t i o n a l . See Stone v. G u l f American F i r e & Cas. Co., 

554 So. 2d a t 368. In Stone v. G u l f American F i r e & Cas. Co., 

the supreme c o u r t s t a t e d : 

"We r e c o g n i z e t h a t the law a t the time of [the] 
f a t h e r ' s death had not y e t r e c o g n i z e d the t h i r d 
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method of l e g i t i m a t i o n f o r purposes of i n t e s t a t e 
s u c c e s s i o n , i . e . , a j u d i c i a l d e t e r m i n a t i o n of 
p a t e r n i t y ; however, we a l s o r e c o g n i z e t h a t the law 
as i t e x i s t e d a t t h a t time has s i n c e been found t o 
be u n c o n s t i t u t i o n a l by the U n i t e d S t a t e s Supreme 
Court i n T r i m b l e v. Gordon, 430 U.S. 762, 97 S. Ct. 
1459, 52 L. Ed. 2d 31 (1977), and by t h i s C ourt i n 
Everage v. Gibson, 372 So. 2d 829 ( A l a . 1979). 

"I n an a c t i o n , such as the p r e s e n t one, t h a t i s 
not t i m e - b a r r e d and i s p r o p e r l y b e f o r e t h i s C o u r t , 
we are bound t o a p p l y a c o n s t i t u t i o n a l law as i t  
e x i s t s a t the time the a p p e a l i s heard. T h i s 
s i t u a t i o n has been addressed by t h i s C ourt and the 
Court of C i v i l Appeals i n the cases of C o t t o n v.  
T e r r y , 495 So. 2d 1077 ( A l a . 1986); Abrams v.  
Wheeler, 468 So. 2d 126 ( A l a . 1985); and Free v 
Free, 507 So. 2d 930 ( A l a . C i v . App. 1986). 

Free v. 

"In C o t t o n , 495 So. 2d 1077 ( A l a . 1986), an 
i l l e g i t i m a t e c h i l d brought an a c t i o n t o e s t a b l i s h 
p a t e r n i t y under Code 1975, § 4 3 - 8 - 4 8 ( 2 ) ( b ) , 11 years 
a f t e r the death of the a l l e g e d f a t h e r . In c o n s t r u i n g 
§ 4 3 - 8 - 4 8 ( 2 ) ( b ) , t h i s C ourt h e l d : 

" ' [ I ] t may be seen from the p l a i n language 
of the s t a t u t e t h a t p a t e r n i t y of an 
i l l e g i t i m a t e c h i l d may be e s t a b l i s h e d a f t e r 
the death of the f a t h e r through an 
a d j u d i c a t i o n s u p p o r t e d by c l e a r and 
c o n v i n c i n g e v i d e n c e . When so e s t a b l i s h e d , 
such a c h i l d may i n h e r i t from the f a t h e r 
-I- -̂̂  ^n-, -! A- ̂  ^ A . - 1 - ^ through i n t e s t a t e s u c c e s s i o n . ' 

" C o t t o n , 495 So. 2d a t 1079. In C o t t o n , as i n the 
p r e s e n t case, t h e r e was c l e a r e v i d e n c e t h a t the 
a l l e g e d f a t h e r r e c o g n i z e d the c h i l d as h i s and h e l d 
h i m s e l f out as the c h i l d ' s f a t h e r . Yet, i n C o t t o n , 
as i n the p r e s e n t case, the law a t the time of the 
a l l e g e d f a t h e r ' s death would not have r e c o g n i z e d the 
c h i l d as an h e i r . Even so, t h i s Court d i d not a p p l y 
an u n c o n s t i t u t i o n a l law t o the p a r t i e s , b u t , r a t h e r , 
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a p p l i e d the law as i t e x i s t e d a t the time of the 
a p p e a l . A l s o , i n Abrams v. Wheeler, 468 So. 2d 126 
( A l a . 1985), an i l l e g i t i m a t e c h i l d brought a 
p a t e r n i t y a c t i o n b e f o r e the death of the f a t h e r , but 
a f t e r the e x p i r a t i o n of the two-year l i m i t a t i o n s 
p e r i o d t h a t had been adopted i n Everage, 372 So. 2d 
829 ( A l a . 1979). However, t h i s Court r e f u s e d t o 
a p p l y the two-year l i m i t a t i o n s p e r i o d because i t had 
s i n c e been found t o be u n c o n s t i t u t i o n a l . I n s t e a d , i t 
a p p l i e d the law as i t e x i s t e d a t the time of the 
a p p e a l , and found the a c t i o n not t i m e - b a r r e d . A g a i n , 
i n Free v. Free, 507 So. 2d 930 ( A l a . C i v . App. 
1986), an i l l e g i t i m a t e c h i l d brought an a c t i o n under 
§ 4 3 - 8 - 4 8 ( 2 ) ( b ) , not o n l y a f t e r the death of the 
f a t h e r , but a l s o 20 years a f t e r the c h i l d had 
reached the age of m a j o r i t y . D e s p i t e the arguments 
by the l e g i t i m a t e h e i r s , the Court of C i v i l A ppeals 
r e f u s e d t o a p p l y the law i n e f f e c t a t the time of 
the death of the f a t h e r or a t the time of the b i r t h 
of the c h i l d because t h a t law had s i n c e been found 
u n c o n s t i t u t i o n a l . " 

554 So. 2d a t 368 (emphasis added; o r i g i n a l emphasis and 

f o o t n o t e o m i t t e d ) . Thus, i n the p r e s e n t case, because the law 

t h a t governed whether a c h i l d born out of wedlock c o u l d 

i n h e r i t by i n t e s t a t e s u c c e s s i o n from h i s or her f a t h e r when 

Raymond d i e d i n 1975 has s u b s e q u e n t l y been h e l d 

u n c o n s t i t u t i o n a l , we must a p p l y the c o n s t i t u t i o n a l law 

g o v e r n i n g t h a t i s s u e t h a t e x i s t s a t the p r e s e n t t i m e . See 

Stone v. G u l f American F i r e & Cas. Co., s u p r a . 

S e c t i o n 26-17-103, A l a . Code 1975, the Code s e c t i o n of 

the 2008 AUPA s t a t i n g the scope of the a p p l i c a t i o n of the 2008 
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AUPA, p r o v i d e s t h a t the 2008 AUPA " a p p l i e s t o d e t e r m i n a t i o n of 

parentage i n t h i s s t a t e except f o r m a t t e r s r e l a t i n g t o 

l e g i t i m a t i o n and a d o p t i o n . " § 26-17-103(a). S e c t i o n s 26-11-1 

and 26-11-2, A l a . Code 1975, p r o v i d e f o r the l e g i t i m a t i o n of 

a c h i l d born out of wedlock and, t h e r e f o r e , c o n s t i t u t e e x p r e s s 

e x c e p t i o n s t o the a p p l i c a t i o n of the 2008 AUPA. 7 The Alabama 

A d o p t i o n Code, § 26-10A-1 e t seq., A l a . Code 1975, governs 

a d o p t i o n s i n Alabama and, t h e r e f o r e , c o n s t i t u t e s an ex p r e s s 

e x c e p t i o n t o the 2008 AUPA. S e c t i o n 43-8-48(2)b., A l a . Code 

1975, a p a r t of the Probate Code, p r o v i d e s , i n p e r t i n e n t p a r t , 

t h a t , " [ i ] f , f o r purposes of i n t e s t a t e s u c c e s s i o n , a 

r e l a t i o n s h i p of p a r e n t and c h i l d must be e s t a b l i s h e d t o 

determine s u c c e s s i o n by, through, or from a p e r s o n [ , ] " a c h i l d 

born out of wedlock i s the c h i l d of the f a t h e r i f " [ t ] h e 

p a t e r n i t y i s e s t a b l i s h e d by an a d j u d i c a t i o n b e f o r e the death 

of the f a t h e r or i s e s t a b l i s h e d t h e r e a f t e r by c l e a r and  

c o n v i n c i n g p r o o f (Emphasis added.) A l t h o u g h the 2008 

7 S e c t i o n 26-11-1 p r o v i d e s t h a t a c h i l d born out of wedlock 
may be l e g i t i m a t e d by the marria g e of the p a r e n t s accompanied 
by the f a t h e r ' s r e c o g n i t i o n of the c h i l d as h i s . S e c t i o n 26¬
11-2 p r o v i d e s f o r l e g i t i m a t i o n of a c h i l d born out of wedlock 
by the f a t h e r ' s f i l i n g w i t h the p r o b a t e c o u r t of the f a t h e r ' s 
or the c h i l d ' s r e s i d e n c e a w r i t t e n d e c l a r a t i o n of l e g i t i m a t i o n 
a t t e s t e d by two w i t n e s s e s . 
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AUPA does not e x p r e s s l y e x c e p t from i t s a p p l i c a t i o n 

d e t e r m i n a t i o n s of p a t e r n i t y f o r purposes of i n t e s t a t e 

s u c c e s s i o n p u r s u a n t t o § 43-8-48(2)b., " [ t ] h e r e i s a r u l e of 

s t a t u t o r y c o n s t r u c t i o n t h a t s p e c i f i c p r o v i s i o n s r e l a t i n g t o 

s p e c i f i c s u b j e c t s are u n d e r s t o o d as e x c e p t i o n s t o g e n e r a l 

p r o v i s i o n s r e l a t i n g t o g e n e r a l s u b j e c t s . " Murphy v. C i t y of  

M o b i l e , 504 So. 2d 243, 244 ( A l a . 1987) . S e c t i o n 43-8-48(2) (b) 

i s a s p e c i f i c p r o v i s i o n a d d r e s s i n g the s p e c i f i c s u b j e c t of 

j u d i c i a l d e t e r m i n a t i o n s of p a t e r n i t y f o r purposes of i n t e s t a t e 

s u c c e s s i o n , whereas the 2008 AUPA addresses j u d i c i a l 

d e t e r m i n a t i o n s of p a t e r n i t y i n g e n e r a l . A c c o r d i n g l y , we 

conclude t h a t § 43-8-48(2)b. c o n s t i t u t e s an e x c e p t i o n t o the 

2008 AUPA, see Murphy v. C i t y of M o b i l e , s u p r a , and t h a t , 

t h e r e f o r e , § 43-8-48(2)b., r a t h e r than the 2008 AUPA governs 

j u d i c i a l d e t e r m i n a t i o n s of p a t e r n i t y f o r purposes of i n t e s t a t e 

s u c c e s s i o n . 

Thus, i n the p r e s e n t case, we conclude t h a t , because 

J u s t i n e sought an a d j u d i c a t i o n of p a t e r n i t y f o r purposes of 

d e t e r m i n i n g i n t e s t a t e s u c c e s s i o n , § 43-8-48(2)b., r a t h e r than 

the 2008 AUPA, governed the a d j u d i c a t i o n of the i s s u e whether 

Raymond was J u s t i n e ' s f a t h e r . Consequently, the t r i a l c o u r t 
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e r r e d i n a p p l y i n g § 2 6 - l 7 - 2 0 4 ( a ) ( 5 ) , a p a r t of the 2008 AUPA, 

to t h a t d e t e r m i n a t i o n . T h e r e f o r e , we r e v e r s e the judgment of 

the t r i a l c o u r t i n s o f a r as i t d e t e r m i n e d t h a t Raymond was 

J u s t i n e ' s f a t h e r . Moreover, because the d e t e r m i n a t i o n t h a t 

J u s t i n e owned an u n d i v i d e d o n e - h a l f i n t e r e s t i n the p r o p e r t y 

was dependent on the d e t e r m i n a t i o n t h a t Raymond was J u s t i n e ' s 

f a t h e r , we r e v e r s e the judgment of the t r i a l c o u r t i n s o f a r as 

i t d e t e rmined t h a t J u s t i n e owned an u n d i v i d e d o n e - h a l f 

i n t e r e s t i n the p r o p e r t y . Furthermore, we remand the cause 

w i t h i n s t r u c t i o n s f o r the t r i a l c o u r t (1) t o determine whether 

Raymond was J u s t i n e ' s f a t h e r by a p p l y i n g § 43-8-48(2)b. t o the 

evid e n c e a l r e a d y p r e s e n t e d and (2) t o determine, based on the 

evid e n c e a l r e a d y p r e s e n t e d , who owns the u n d i v i d e d o n e - h a l f 

i n t e r e s t i n the p r o p e r t y Raymond owned when he d i e d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and Thomas and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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