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MOORE, Judge. 

L.T., who i s the m a t e r n a l grandmother of M.P.D., appeals 

from a judgment of the Henry C i r c u i t Court ("the c i r c u i t 

c o u r t " ) i n a dependency a c t i o n , which had been a p p e a l e d from 

the Henry J u v e n i l e Court ("the j u v e n i l e c o u r t " ) , t o the e x t e n t 
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t h a t judgment awarded cu s t o d y of M.P.D. ("the c h i l d " ) t o J.D., 

the c h i l d ' s p a t e r n a l grandmother ("the p a t e r n a l grandmother"), 

and r e f u s e d t o award L.T. ("the m a t e r n a l grandmother") 

v i s i t a t i o n w i t h the c h i l d . We a f f i r m i n p a r t and r e v e r s e i n 

p a r t . 

T h i s case was appealed from the j u v e n i l e c o u r t t o the 

c i r c u i t c o u r t . A f t e r a t r i a l was h e l d i n the c i r c u i t c o u r t , 

the c i r c u i t c o u r t e n t e r e d a judgment on A p r i l 3, 2012, 

s t a t i n g : 

" A f t e r h e a r i n g , the Court f i n d s t h a t the mother 
of [ t h e c h i l d ] i s deceased and h i s f a t h e r i s i n 
p r i s o n f o r twenty (20) years f o r the manslaughter 
death of the mother. A c c o r d i n g l y , the Court f i n d s 
t h a t [ t h e c h i l d ] i s dependent. 

"The m a t e r n a l grandmother ... and the p a t e r n a l 
grandmother ... each r e q u e s t c u s t o d y . 

" A f t e r t r i a l , c u s t o d y [ o f the c h i l d ] i s awarded 
to [ t h e p a t e r n a l grandmother]. The Court encourages 
[ t h e p a t e r n a l grandmother] t o p e r m i t r e a s o n a b l e 
v i s i t a t i o n by [ t h e m a t e r n a l grandmother]. However, 
the C o u r t l a c k s a u t h o r i t y t o Order grandparent 
v i s i t a t i o n , D.C.S. v. L.B., [84 So. 3d 954] ( A l a . 
[ C i v . App.] 2011), [and] B u r n e t t v. B u r n e t t , [88 So. 
3d 887] ( A l a . C i v . App. 2011). 

" T h i s Order s h a l l become e f f e c t i v e a t noon on 

A p r i l 14, 2012." 

On A p r i l 17, 2012, the m a t e r n a l grandmother f i l e d a 

postjudgment motion. On A p r i l 25, 2012, the j u v e n i l e c o u r t 
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ren d e r e d an o r d e r denying t h a t motion, and, on May 10, 2012, 

the m a t e r n a l grandmother appealed t o t h i s c o u r t . T h i s c o u r t 

remanded the cause t o the j u v e n i l e c o u r t f o r 14 days f o r t h a t 

c o u r t t o e n t e r , i n accordance w i t h Rule 58(c) of the Alabama 

Rul e s of C i v i l Procedure, see Rule 1 ( A ) , A l a . R. Juv. P., the 

o r d e r t h a t was ren d e r e d on A p r i l 25, 2012. The c i r c u i t c o u r t 

e n t e r e d the o r d e r denying the postjudgment motion on September 

11, 2012. 

F a c t s 

At the b e g i n n i n g of the t r i a l , the a t t o r n e y s r e p r e s e n t e d 

t h a t the c h i l d ' s mother had been k i l l e d i n an automobile 

c o l l i s i o n and t h a t the c h i l d ' s f a t h e r , who had been d r i v i n g 

the a u t o m o b i l e , was s e r v i n g a p r i s o n sentence as a r e s u l t of 

the mother's death. 

The m a t e r n a l grandmother t e s t i f i e d t h a t the c h i l d had 

l i v e d w i t h her c o n t i n u o u s l y s i n c e he was r e l e a s e d from the 

h o s p i t a l f o l l o w i n g h i s b i r t h , e xcept f o r one or two months i n 

the year p r e c e d i n g the t r i a l when the j u v e n i l e c o u r t had 

o r d e r e d t h a t the c h i l d l i v e w i t h the p a t e r n a l grandmother 

because the m a t e r n a l grandmother d i d not have s t a b l e h o u s i n g 

or a v e h i c l e . The m a t e r n a l grandmother t e s t i f i e d t h a t , when 
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the c h i l d f i r s t began l i v i n g w i t h h er, she was l i v i n g i n a 

home i n Headland, but she had been e v i c t e d from t h a t home 

because someone had f i r e d a shot i n f r o n t of her home. She 

t e s t i f i e d t h a t she and the c h i l d s u b s e q u e n t l y had moved t o 

Henry County, which was where t h e y were l i v i n g when the 

c h i l d ' s mother d i e d . She t e s t i f i e d t h a t t h e y then had moved 

to K i n s e y , where the y l i v e d f o r almost two y e a r s . She 

t e s t i f i e d t h a t t h e y had then moved t o Webb because of concerns 

she had had w i t h r e g a r d t o mildew i n the home i n which she and 

the c h i l d had been l i v i n g . She t e s t i f i e d t h a t t h e y had l i v e d 

i n Webb f o r almost two y e a r s and had then moved back t o 

Headland, so she c o u l d e n r o l l the c h i l d i n s c h o o l t h e r e . She 

t e s t i f i e d t h a t , on t h a t o c c a s i o n , she and the c h i l d had l i v e d 

i n Headland f o r two y e a r s , d u r i n g which time her daughter, 

"T," had caused a d i s t u r b a n c e . She t e s t i f i e d t h a t the 

Department of Human Resources and the j u v e n i l e c o u r t had 

s t a t e d t h a t "T" s h o u l d not l i v e i n the same home w i t h the 

c h i l d . She t e s t i f i e d t h a t she and the c h i l d were e v i c t e d from 

the home i n Headland, t h a t t h e y moved i n w i t h her b r o t h e r , and 

t h a t t h e y s u b s e q u e n t l y moved i n w i t h her s i s t e r b e f o r e t h e y 

o b t a i n e d t h e i r own p l a c e i n Headland. She t e s t i f i e d t h a t , 
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d u r i n g t h a t t i m e , "T" v i s i t e d her and the c h i l d , b ut she d i d 

not r e s i d e w i t h them. I t was d u r i n g t h a t p e r i o d , when the 

m a t e r n a l grandmother had r e s i d e d w i t h her s i s t e r , t h a t the 

p a t e r n a l grandmother had been awarded c u s t o d y of the c h i l d f o r 

one or two months. 

The m a t e r n a l grandmother t e s t i f i e d t h a t she and the c h i l d 

had been e v i c t e d from t h e i r home i n Headland, t h a t t h e y had 

moved t o Dothan i n J a n u a r y 2012, and t h a t she and the c h i l d 

were r e s i d i n g i n an apartment i n Dothan a t the time of the 

t r i a l . She t e s t i f i e d t h a t the c h i l d had been r e q u i r e d t o 

change s c h o o l s as a r e s u l t of t h a t move. She t e s t i f i e d t h a t 

she p l a n n e d on s t a y i n g where she was l i v i n g a t the time of the 

t r i a l . 

The m a t e r n a l grandmother t e s t i f i e d t h a t she had not had 

a v e h i c l e i n September 2011 but t h a t she d i d have one a t the 

time of the t r i a l . She t e s t i f i e d t h a t her nephew had 

t r a n s p o r t e d the c h i l d when she d i d not have t r a n s p o r t a t i o n and 

t h a t she was aware t h a t her nephew had had a c o n f r o n t a t i o n 

w i t h a p o l i c e o f f i c e r . She t e s t i f i e d t h a t her e l e c t r i c i t y had 

been d i s c o n n e c t e d once i n May 2011 but t h a t she had p a i d her 
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b i l l and i t had been t u r n e d back on. She t e s t i f i e d t h a t her 

e l e c t r i c i t y had not been o f f l o n g e r t h a n one day. 

The m a t e r n a l grandmother a l s o t e s t i f i e d t h a t she had been 

employed by the same employer s i n c e June or J u l y 2011 and t h a t 

she earns $7.95 per hour p l u s o v e r t i m e . She t e s t i f i e d t h a t 

she works Mondays, Tuesdays, and Wednesdays, from 2:40 p.m. 

u n t i l 11:00 p.m. She t e s t i f i e d t h a t on the weekdays when she 

works the c h i l d s t a y s w i t h her n i e c e a l i t t l e w h i l e and then 

goes w i t h her s i s t e r t o her house, which i s c l o s e t o the 

m a t e r n a l grandmother's apartment. The m a t e r n a l grandmother 

t e s t i f i e d t h a t , a f t e r work, she goes t o her s i s t e r ' s house, 

wakes the c h i l d up, and t a k e s him home. She t e s t i f i e d t h a t 

the c h i l d wakes up f o r s c h o o l a t 6:20 a.m. She t e s t i f i e d t h a t 

she i s o f f work on Thursdays and F r i d a y s and works from 5:30 

a.m. u n t i l 1:00 p.m. on Saturdays and 7:00 a.m. u n t i l 12:30 

p.m. on Sundays. She t e s t i f i e d t h a t one of her s i s t e r s 

watches the c h i l d on the weekends w h i l e she i s a t work or t h a t 

he w i l l go t o work w i t h her on Sundays. 

The m a t e r n a l grandmother t e s t i f i e d t h a t , a t the time of 

the t r i a l , the c h i l d was f i v e y e a r s o l d and was on the "A-B" 

honor r o l l . She t e s t i f i e d t h a t she had always taken care of 
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and p r o v i d e d f o r the c h i l d . She i n t r o d u c e d a note from the 

c h i l d ' s t e a c h e r , which s t a t e d : "[The c h i l d ] i s such an 

i n t e l l i g e n t young man. He i s r e a d i n g f r i e n d l y ( s i c ) . C o n t i n u e 

what you are d o i n g . P l e a s e c o n t i n u e what you are d o i n g . " She 

t e s t i f i e d t h a t the c h i l d had been absent from s c h o o l e i g h t 

times from October through January because he had had a v i r u s 

and a c o l d . She t e s t i f i e d t h a t the c h i l d ' s aunt "and them" 

had made up an a l l e g a t i o n w i t h r e g a r d t o a man t h a t "T" was 

s e e i n g , which had r e s u l t e d i n an i n v e s t i g a t i o n by the 

Department of Human Resources and the c h i l d ' s h a v i n g t o be 

i n t e r v i e w e d a t the C h i l d Advocacy C e n t e r . 

The m a t e r n a l grandmother t e s t i f i e d t h a t she had never had 

a problem w i t h the p a t e r n a l grandmother's h a v i n g v i s i t a t i o n 

w i t h the c h i l d . 

B e v e r l e y M i l l e r , a s o c i a l - s e r v i c e caseworker w i t h the 

Henry County Department of Human Resources ("DHR"), t e s t i f i e d 

t h a t DHR was concerned w i t h "T" l i v i n g w i t h the m a t e r n a l 

grandmother and the c h i l d because "T" has some temperament 

i s s u e s and " v e r b a l i s s u e s . " She t e s t i f i e d t h a t the most 

r e c e n t home-study r e p o r t s t a t e d t h a t "T" s h o u l d not l i v e w i t h 

the m a t e r n a l grandmother. She t e s t i f i e d t h a t t h e r e had been 
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a sexual-abuse a l l e g a t i o n r e g a r d i n g the c h i l d r e p o r t e d t o DHR 

but t h a t she d i d not know the d e t a i l s of what had happened. 

M i l l e r t e s t i f i e d t h a t her most r e c e n t c o n t a c t w i t h the 

m a t e r n a l grandmother had been when she d i d a home-study update 

i n September 2011. She t e s t i f i e d t h a t she had recommended 

t h a t the m a t e r n a l grandmother f i n d s u i t a b l e h o u s i n g but t h a t 

t h e r e had been no s a f e t y or s u p e r v i s i o n concerns n o t e d ; she 

a l s o t e s t i f i e d t h a t the m a t e r n a l grandmother had s u b s e q u e n t l y 

moved t o another county. M i l l e r t e s t i f i e d t h a t the m a t e r n a l 

grandmother's a b i l i t y t o m a i n t a i n s t a b l e h o u s i n g had become an 

i s s u e , but not n e c e s s a r i l y w i t h DHR. She t e s t i f i e d t h a t she 

might not have thought the s t a b i l i t y of the m a t e r n a l 

grandmother's h o u s i n g was an i s s u e i f i t had not been brought 

up t o her by a t h i r d p a r t y . 

The p a t e r n a l grandmother t e s t i f i e d t h a t she had been a 

t e a c h e r f o r almost 31 y e a rs and t h a t she has l i v e d i n A l bany, 

G e o r g i a , i n the same house f o r 22 y e a r s . She t e s t i f i e d t h a t 

the c h i l d had gone t o s c h o o l i n A l b a n y f o r two months when he 

had l i v e d w i t h her and t h a t the c h i l d had been b e h i n d the 

o t h e r s t u d e n t s i n h i s c l a s s i n Albany. She t e s t i f i e d t h a t she 

had worked w i t h him and had h i r e d some t u t o r s f o r him. She 
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a l s o t e s t i f i e d t h a t the c h i l d had been on a f o o t b a l l team and 

had e n j o y e d i t and t h a t , i f she were awarded cus t o d y , he c o u l d 

p l a y b a s k e t b a l l a t the YMCA. She t e s t i f i e d t h a t the c h i l d had 

s t a y e d i n extended day c a r e f o r an hour a f t e r s c h o o l u n t i l she 

c o u l d p i c k him up and t h a t she had t aken him t o s c h o o l i n the 

mornings. She t e s t i f i e d t h a t the c h i l d would be a b l e t o go on 

her i n s u r a n c e p l a n i f she were awarded cus t o d y . 

The p a t e r n a l grandmother t e s t i f i e d t h a t she had been 

r e c e i v i n g v i s i t a t i o n w i t h the c h i l d and t h a t on one o c c a s i o n , 

when she p i c k e d him up, he had been coughing, so she took him 

t o the h o s p i t a l , where he was d i a g n o s e d w i t h a r e s p i r a t o r y 

i n f e c t i o n . The p a t e r n a l grandmother a l s o t e s t i f i e d t h a t the 

c h i l d has ongoing d e n t a l problems and a l o t of m e t a l caps and 

c a v i t i e s . She a l s o t e s t i f i e d t h a t the c h i l d i s e x t r e m e l y 

o verweight but t h a t , i n a 2-month p e r i o d , he had l o s t weight 

and had gone from w e a r i n g a s i z e 10 husky t o an 8 r e g u l a r . 

The p a t e r n a l grandmother t e s t i f i e d t h a t she i s concerned 

about the c h i l d ' s b e i n g moved from one house t o a n o t h e r . She 

a l s o t e s t i f i e d t h a t i t b o t h e r s her t h a t t h e r e i s no s t a b i l i t y 

f o r the c h i l d . She t e s t i f i e d t h a t the c h i l d f o l l o w s a r o u t i n e 

when he i s a t her house. 
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The p a t e r n a l grandmother t e s t i f i e d t h a t she had had 

problems w i t h the m a t e r n a l grandmother's f a m i l y making t h r e a t s 

and t h a t "T" had knocked her down. She a l s o t e s t i f i e d t h a t 

the m a t e r n a l grandmother had t o l d the c h i l d t h a t she was a bad 

p e r s o n . She t e s t i f i e d t h a t i t b o t h e r s her t h a t the c h i l d ' s 

m a t e r n a l r e l a t i v e s are around the c h i l d . She t e s t i f i e d t h a t 

the m a t e r n a l grandmother had not made any t h r e a t s a g a i n s t her 

and t h a t she ge t s a l o n g w i t h h e r . She t e s t i f i e d t h a t , i f she 

were awarded c u s t o d y , she would encourage the c h i l d t o have a 

r e l a t i o n s h i p w i t h the m a t e r n a l grandmother. The p a t e r n a l 

grandmother a l s o t e s t i f i e d t h a t she wants the c h i l d ' s f a t h e r 

t o come l i v e w i t h her when he ge t s out of p r i s o n . 

D i s c u s s i o n 

On a p p e a l , the m a t e r n a l grandmother f i r s t argues t h a t the 

c i r c u i t c o u r t e r r e d i n awarding c u s t o d y of the c h i l d t o the 

p a t e r n a l grandmother i n s t e a d of t o h e r . 

" I t i s w e l l s e t t l e d t h a t , a f t e r a c h i l d has been 
a d j u d i c a t e d t o be dependent, a j u v e n i l e c o u r t may 
make any c u s t o d i a l d i s p o s i t i o n t h a t s e r v e s the b e s t 
i n t e r e s t s of the c h i l d . See § 12-15-314(a), A l a . 
Code 1975; and W.T.H. v. M.M.M., 915 So. 2d 64, 70 
( A l a . C i v . App. 2005) ( e x p l a i n i n g t h a t , under former 
§ 12-15-71, A l a . Code 1975, the p r e d e c e s s o r s t a t u t e 
t o § 12-15-314(a), the 'best i n t e r e s t s ' s t a n d a r d 
a p p l i e s d u r i n g the d i s p o s i t i o n a l phase of a 
dependency p r o c e e d i n g ) . 
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" ' I n Ex p a r t e Alabama Department of Human 
Resources, 682 So. 2d 459 ( A l a . 1996), the 
Alabama Supreme Court s t a t e d the a p p l i c a b l e 
p r i n c i p l e s of a p p e l l a t e r e v i e w i n the 
c o n t e x t of a c h a l l e n g e t o a j u v e n i l e 
c o u r t ' s c u s t o d i a l d i s p o s i t i o n of a 
dependent c h i l d : 

" ' " A p p e l l a t e r e v i e w i s l i m i t e d i n 
cases where the ev i d e n c e i s 
p r e s e n t e d t o the t r i a l c o u r t ore 
tenu s . In a c h i l d c u s t o d y case, 
an a p p e l l a t e c o u r t presumes the 
t r i a l c o u r t ' s f i n d i n g s t o be 
c o r r e c t and w i l l not r e v e r s e 
w i t h o u t p r o o f of a c l e a r abuse of 
d i s c r e t i o n or p l a i n e r r o r . Reuter  
v. Neese, 586 So. 2d 232 ( A l a . 
C i v . App. 1991); J.S. v. D.S., 
586 So. 2d 944 ( A l a . C i v . App. 
1991). T h i s presumption i s 
e s p e c i a l l y a p p l i c a b l e where the 
evid e n c e i s c o n f l i c t i n g . Ex  
P a r t e P.G.B., 600 So. 2d 259, 261 
(A l a . 1992) . An a p p e l l a t e c o u r t 
w i l l not r e v e r s e the t r i a l 
c o u r t ' s judgment based on the 
t r i a l c o u r t ' s f i n d i n g s of f a c t 
u n l e s s the f i n d i n g s are so p o o r l y 
s u p p o r t e d by the evi d e n c e as t o 
be p l a i n l y and p a l p a b l y wrong. 
See Ex p a r t e W a l t e r s , 580 So. 2d 
1352 ( A l a . 1991)." 

"'682 So. 2d a t 460.' 

" J . J . v. 
o n n Q \ " 

J.H.W., 27 So. 3d 519, 522 ( A l a . C i v . App. 
2008). 

K.F. v. Cleburne Cnty. Dep't of Human Res., 78 So. 3d 983, 

988-89 ( A l a . C i v . App. 2011). 
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In the p r e s e n t case, we conclude t h a t the c i r c u i t c o u r t 

c o u l d have p r o p e r l y d e termined t h a t the c h i l d ' s b e s t i n t e r e s t s 

would be s e r v e d by awarding c u s t o d y of the c h i l d t o the 

p a t e r n a l grandmother i n l i g h t of the s t a b i l i t y she c o u l d o f f e r 

the c h i l d and the h i s t o r y of l a c k of s t a b i l i t y p r e s e n t i n the 

m a t e r n a l grandmother's household. T h i s l a c k of s t a b i l i t y was 

e v i n c e d by the m a t e r n a l grandmother's b e i n g e v i c t e d on two 

se p a r a t e o c c a s i o n s , her h a v i n g her e l e c t r i c i t y c u t o f f on one 

o c c a s i o n , her not h a v i n g a v e h i c l e a t one p o i n t , and her 

a l l o w i n g "T" t o l i v e i n her home and cause a d i s t u r b a n c e . The 

c i r c u i t c o u r t c o u l d a l s o have determined t h a t the p a t e r n a l 

grandmother has more time t o devote t o c a r i n g f o r the c h i l d . 

Based on the f o r e g o i n g , we cannot r e v e r s e the c i r c u i t c o u r t ' s 

award of cu s t o d y t o the p a t e r n a l grandmother. 

The m a t e r n a l grandmother a l s o argues t h a t the c i r c u i t 

c o u r t e r r e d as a ma t t e r of law i n h o l d i n g t h a t i t was 

p r o h i b i t e d from awarding her v i s i t a t i o n because of the Alabama 

Supreme C o u r t ' s h o l d i n g t h a t the Alabama Grandparent 

V i s i t a t i o n A c t , § 30-3-4.1, A l a . Code 1975, was 

u n c o n s t i t u t i o n a l . We agree. In Ex p a r t e E.R.G., 73 So. 3d 

634, 650 ( A l a . 2011), our supreme c o u r t h e l d the Alabama 
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Grandparent V i s i t a t i o n A c t u n c o n s t i t u t i o n a l . I t d i d not, 

however, s t a t e t h a t a grandparent may not be awarded 

v i s i t a t i o n p u r s u a n t t o o t h e r laws, such as those r e g a r d i n g 

dependency. See, e.g., Ex p a r t e E.R.G., 73 So. 3d a t 657 

(Pa r k e r , J . , c o n c u r r i n g s p e c i a l l y ) ( P o i n t i n g out t h a t a t r i a l 

c o u r t may award cus t o d y of a c h i l d i n accordance w i t h the b e s t 

i n t e r e s t s of the c h i l d when t h a t c h i l d i s found t o be 

dependent, and s t a t i n g : "Where bot h p a r e n t s are u n f i t , t h e i r 

p a r e n t a l r i g h t s no l o n g e r p r o v i d e the c o u r t any guidance, and 

the b e s t - i n t e r e s t s - o f - t h e - c h i l d s t a n d a r d a p p l i e s t o b a l a n c e 

the c l a i m s of competing p a r t i e s . " ) ; see a l s o A l a . Code 1975, 

§ 12-15-314(a)(4) ("If a c h i l d i s found t o be dependent, the 

j u v e n i l e c o u r t may ... [m]ake any ... o r d e r as the j u v e n i l e 

c o u r t i n i t s d i s c r e t i o n s h a l l deem t o be f o r the w e l f a r e and 

b e s t i n t e r e s t s of the c h i l d . " ) . In the p r e s e n t case, the 

c h i l d was determined t o be dependent. Thus, the c i r c u i t c o u r t 

had the a u t h o r i t y t o make any o r d e r i t deemed i n the b e s t 

i n t e r e s t of the c h i l d , i n c l u d i n g awarding v i s i t a t i o n t o the 

ma t e r n a l grandmother. T h e r e f o r e , we r e v e r s e the judgment of 

the c i r c u i t c o u r t i n s o f a r as i t h e l d t h a t i t c o u l d not award 

the m a t e r n a l grandmother v i s i t a t i o n w i t h the c h i l d , and we 
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remand t h i s cause f o r the c i r c u i t c o u r t t o determine i f the 

b e s t i n t e r e s t s of the c h i l d would be s e r v e d by awarding the 

ma t e r n a l grandmother v i s i t a t i o n w i t h the c h i l d . 

C o n c l u s i o n 

Based on the f o r e g o i n g , we a f f i r m the c i r c u i t c o u r t ' s 

award of custody t o the p a t e r n a l grandmother. We, however, 

r e v e r s e the c i r c u i t c o u r t ' s judgment t o the e x t e n t i t 

conclu d e s t h a t i t was p r o h i b i t e d from awarding the m a t e r n a l 

grandmother v i s i t a t i o n and we remand t h i s cause f o r the 

c i r c u i t c o u r t t o determine whether v i s i t a t i o n w i t h the 

m a t e r n a l grandmother would s e r v e the b e s t i n t e r e s t of the 

c h i l d and, i f i t would, t o award v i s i t a t i o n t o the m a t e r n a l 

grandmother. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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