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PER CURIAM. 

F o l l o w i n g an i n v e s t i g a t i o n conducted by the Calhoun 

County Department of Human Resources ("DHR"), the Calhoun 

J u v e n i l e Court ("the j u v e n i l e c o u r t " ) e n t e r e d a s h e l t e r - c a r e 

o r d e r on Jan u a r y 24, 2012, awarding the l e g a l c u s t o d y of J o . J . 
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and J a . J . ("the c h i l d r e n " ) t o DHR, who i m m e d i a t e l y p l a c e d the 

c h i l d r e n i n the care of S.J. ("the f a t h e r " ) . That same da t e , 

the j u v e n i l e c o u r t e n t e r e d an o r d e r a u t h o r i z i n g l a w -

enforcement o f f i c i a l s t o a s s i s t DHR i n p r o c u r i n g from the home 

of the c h i l d r e n ' s mother, T.J. ("the mother"), c e r t a i n 

p e r s o n a l items and f u r n i t u r e used by or b e l o n g i n g t o the 

c h i l d r e n . The j u v e n i l e c o u r t s u b s e q u e n t l y e n t e r e d a judgment 

on A p r i l 4, 2012, d e c l a r i n g the c h i l d r e n dependent, awarding 

cus t o d y of the c h i l d r e n t o the f a t h e r , and o r d e r i n g DHR t o 

s u p e r v i s e the f a m i l y p ending f u r t h e r o r d e r s . 1 The mother 

appeals from t h a t judgment. 

A l t h o u g h the mother a t t a c k s the dependency judgment on 

numerous grounds, we f i n d one i s s u e r a i s e d by the mother -¬

whether the e v i d e n c e i s s u f f i c i e n t t o s u s t a i n a f i n d i n g of 

dependency - d i s p o s i t i v e . We agree w i t h the mother t h a t the 

r e c o r d does not c o n t a i n s u f f i c i e n t e v i d e n c e i n d i c a t i n g t h a t 

the c h i l d r e n are dependent. 

1Because t h a t judgment f a i l e d t o address the mother's 
r e q u e s t f o r v i s i t a t i o n , t h i s c o u r t remanded the case t o the 
j u v e n i l e c o u r t t o address t h a t r e q u e s t , which i t d i d , making 
the judgment f i n a l so as t o s u p p o r t t h i s a p p e a l . 

2 
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S e c t i o n 12-15-102(8)a., A l a . Code 1975, d e f i n e s a 

"dependent c h i l d " as 

"[a] c h i l d who has been a d j u d i c a t e d dependent by a 
j u v e n i l e c o u r t and i s i n need of care or 
s u p e r v i s i o n and meets any of the f o l l o w i n g 
c i r c u m s t a n c e s : 

"1. Whose p a r e n t , l e g a l g u a r d i a n , 
l e g a l c u s t o d i a n , or o t h e r c u s t o d i a n 
s u b j e c t s the c h i l d or any o t h e r c h i l d i n 
the household t o abuse, as d e f i n e d i n 
s u b d i v i s i o n (2) of S e c t i o n 12-15-301[, A l a . 
Code 1975,] or n e g l e c t as d e f i n e d i n 
s u b d i v i s i o n (4) of S e c t i o n 12-15-301, or 
a l l o w s the c h i l d t o be so s u b j e c t e d . 

"2. Who i s w i t h o u t a p a r e n t , l e g a l 
g u a r d i a n , or l e g a l c u s t o d i a n w i l l i n g and 
a b l e t o p r o v i d e f o r the c a r e , s u p p o r t , or 
e d u c a t i o n of the c h i l d . 

"3. Whose p a r e n t , l e g a l g u a r d i a n , 
l e g a l c u s t o d i a n , or o t h e r c u s t o d i a n 
n e g l e c t s or r e f u s e s , when a b l e t o do so or 
when the s e r v i c e i s o f f e r e d w i t h o u t charge, 
t o p r o v i d e or a l l o w m e d i c a l , s u r g i c a l , or 
o t h e r care n e c e s s a r y f o r the h e a l t h or 
w e l l - b e i n g of the c h i l d . 

"4. Whose p a r e n t , l e g a l g u a r d i a n , 
l e g a l c u s t o d i a n , or o t h e r c u s t o d i a n f a i l s , 
r e f u s e s , or n e g l e c t s t o send the c h i l d t o 
s c h o o l i n accordance w i t h the terms of the 
compulsory s c h o o l attendance laws of t h i s 
s t a t e . 

"5. Whose p a r e n t , l e g a l g u a r d i a n , 
l e g a l c u s t o d i a n , or o t h e r c u s t o d i a n has 
abandoned the c h i l d , as d e f i n e d 
s u b d i v i s i o n (1) of S e c t i o n 12-15-301. 

i n 

3 



2110794 

"6. Whose p a r e n t , l e g a l g u a r d i a n , 
l e g a l c u s t o d i a n , or o t h e r c u s t o d i a n i s 
unable or u n w i l l i n g t o d i s c h a r g e h i s or her 
r e s p o n s i b i l i t i e s t o and f o r the c h i l d . 

"7. Who has been p l a c e d f o r care or 
a d o p t i o n i n v i o l a t i o n of the law. 

"8. Who, f o r any o t h e r cause, i s i n 
need of the care and p r o t e c t i o n of the 
s t a t e . " 

In the dependency p e t i t i o n , DHR a s s e r t e d t h a t the c h i l d r e n 

were dependent because i t "appears" t h a t the mother has "some 

s e r i o u s mental h e a l t h i s s u e s " f o r which " [ s ] h e i s c u r r e n t l y 

not r e c e i v i n g any t r e a t m e n t . " We i n t e r p r e t the p e t i t i o n as 

a l l e g i n g t h a t , due t o the mother's e x i s t i n g m e n t a l - h e a l t h 

problems, the mother was "unable or u n w i l l i n g t o d i s c h a r g e ... 

her r e s p o n s i b i l i t i e s t o and f o r the c h i l d [ r e n ] ." See § 12-15-

102(8)a.6., A l a . Code 1975. 

The e v i d e n c e i n the r e c o r d shows t h a t , d u r i n g an i n i t i a l 

i n v e s t i g a t i o n r e g a r d i n g a r e p o r t a g a i n s t the f a t h e r , 2 Robin 

McNeal, a c h i l d - a b u s e - a n d - n e g l e c t i n v e s t i g a t o r f o r DHR, 

develop e d a s u s p i c i o n t h a t the mother was s u f f e r i n g from a 

m e n t a l - h e a l t h problem. When McNeal q u e s t i o n e d the mother on 

2DHR r e c e i v e d a r e p o r t t h a t the f a t h e r was g i v i n g the 
c h i l d r e n a c cess t o m a r i j u a n a and a l c o h o l , which r e p o r t DHR 
co n c l u d e d was unfounded. 
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t h a t p o i n t , the mother i n f o r m e d McNeal t h a t , " a t one t i m e , " 

she had r e c e i v e d c o u n s e l i n g from "the mental h e a l t h c e n t e r " 

but t h a t she had stopped g o i n g because she d i d not b e l i e v e she 

needed i t . The mother c l a r i f i e d a t the a d j u d i c a t o r y h e a r i n g 

t h a t e i g h t or n i n e y e a r s e a r l i e r she had v o l u n t a r i l y sought 

c o u n s e l i n g i n J a c k s o n v i l l e a t a m e n t a l - h e a l t h c e n t e r because, 

she s a i d , " I thought I needed somebody t o t a l k t o , and i t 

d i d n ' t work o u t . " The mother t e s t i f i e d t h a t she had never 

been d i a g n o s e d w i t h a m e n t a l - h e a l t h problem or taken any 

m e d i c a t i o n f o r a m e n t a l - h e a l t h problem. McNeal t e s t i f i e d 

t h a t , a f t e r meeting w i t h the mother, she c o n c l u d e d t h a t the 

mother was not r e c e i v i n g any m e n t a l - h e a l t h t r e a t m e n t a t the 

time of the i n v e s t i g a t i o n . 

DHR i n i t i a l l y a ttempted t o p r e s e n t e v i d e n c e through 

McNeal's t e s t i m o n y r e g a r d i n g i t s b a s i s f o r q u e s t i o n i n g the 

mother's c u r r e n t m e n t a l - h e a l t h s t a t u s , but the j u v e n i l e c o u r t 

s u s t a i n e d a hearsay o b j e c t i o n t o t h a t t e s t i m o n y . McNeal then 

t e s t i f i e d as f o l l o w s : 

t h a t you i d e n t i f i e d , Ms. McNea 
mother t o have a mental h e a l t h 
TT/-,m V s ^ ^ - I - Vs - I - /-,T-sO 

"Q. (By [ c o u n s e l f o r DHR]) What w 

you base t h a t on? 
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"A. B e h a v i o r s of the mother t o the c h i l d and the 
c h i l d ' s r e a c t i o n . 

"Q. D i d you have an o p p o r t u n i t y t o observe those 
b e h a v i o r s by the mother? 

"A. Those b e h a v i o r s t o the c h i l d ? 

"Q. D i d you have an o p p o r t u n i t y t o observe the 
b e h a v i o r of the mother? 

"A. I have. 

"Q. When you observed the b e h a v i o r of the 
mother, what concerns d i d you have? 

"A. D e n i a l . She d e n i e d t h a t any of t h a t 
happened, and her e x p l a n a t i o n f o r what o c c u r r e d was 
not f e a s i b l e , i n t h a t she e x p l a i n e d ... the h o l e i n 
the w a l l a t the bottom of the f l o o r [as] b e i n g from 
her t r y i n g t o get t o the p i p e s a p p r o x i m a t e l y t h r e e 
and a h a l f t o f o u r f e e t up t o t i g h t e n p i p e s t o 
pr e v e n t a s i n k from f a l l i n g t h a t was on the o t h e r 
s i d e of the w a l l , and t h i s was not f e a s i b l e . You 
would have t o go i n from t h r e e and a h a l f f e e t t o -¬
a plumber would have t o do t h a t . " 

DHR removed the c h i l d r e n from the mother's home based 

p r i m a r i l y on the mother's r e f u s a l t o submit v o l u n t a r i l y t o a 

m e n t a l - h e a l t h assessment. McNeal t e s t i f i e d as f o l l o w s : 

"Q. [By c o u n s e l f o r DHR] Was t h e r e any o t h e r 
concern[] w h i l e you were i n v e s t i g a t i n g t h i s case 
t h a t you had w i t h the mother t h a t would, i n your 
o p i n i o n , put the c h i l d r e n a t r i s k ? 

"A. Her r e f u s a l i n s h a r i n g mental h e a l t h 
i n f o r m a t i o n [and] i n h a v i n g an e v a l u a t i o n was 
c o n c e r n i n g . " 

6 
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A c c o r d i n g t o McNeal, a f t e r i n f o r m i n g the mother of her 

"concerns" and a f t e r the mother r e f u s e d t o consent t o DHR's 

re q u e s t f o r a m e n t a l - h e a l t h assessment, she "had t o assume 

p r o t e c t i v e custody of the c h i l d r e n . " A t t h a t p o i n t , DHR 

i n s t i t u t e d s h e l t e r - c a r e p r o c e e d i n g s and o b t a i n e d l e g a l c u s t o d y 

of the c h i l d r e n . 

DHR c o n t i n u e d t o s e p a r a t e the mother and the c h i l d r e n 

based s o l e l y on the mother's r e f u s a l t o v o l u n t a r i l y c o operate 

w i t h DHR by p r o v i d i n g m e n t a l - h e a l t h r e c o r d s and by s u b m i t t i n g 

t o a m e n t a l - h e a l t h assessment. McNeal t e s t i f i e d t h a t , 

f o l l o w i n g the s h e l t e r - c a r e h e a r i n g , DHR h e l d an I n d i v i d u a l i z e d 

S e r v i c e P l a n meeting a t which i t a g a i n r e q u e s t e d t h a t the 

mother agree t o a DHR-sponsored m e n t a l - h e a l t h assessment, 

which the mother r e f u s e d . McNeal t e s t i f i e d as f o l l o w s : 

"Q. [By c o u n s e l f o r DHR] Now, i n your o p i n i o n , 
as the [ c h i l d - a b u s e / n e g l e c t ] i n v e s t i g a t o r r e g a r d i n g 
s a f e t y of [the c h i l d r e n ] , would [DHR] recommend t h a t 
those c h i l d r e n be p l a c e d back w i t h o u t the n e c e s s a r y 
mental h e a l t h assessment? 

"A. No. 

"Q. Why i s t h a t ? 

"A. Due t o the -- the mother has not c o o p e r a t e d 
i n any way w i t h mental h e a l t h assessments. [DHR] 
wants t o ensure the c h i l d r e n ' s s a f e t y through those 
mental h e a l t h assessments. 

7 
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II 

"Q. L a s t q u e s t i o n . I s the mother's r e f u s i n g t o 
p a r t i c i p a t e i n any s e r v i c e s t o a l l e v i a t e [DHR's] 
inv o l v e m e n t a r e m a i n i n g concern today? 

"A. Yes." 

Fagan Ponder, the DHR f o s t e r - c a r e worker who took over the 

case from McNeal as of January 26, 2012, t e s t i f i e d as f o l l o w s : 

"Q. [By c o u n s e l f o r DHR] L e t me ask you, Mr. 
Ponder, from r e v i e w i n g the case, what would you 
i d e n t i f y t h a t would be b a r r i e r s t h a t would need t o 
be remove[d] i f the c h i l d r e n were p l a c e d back w i t h 
the mom? 

"A. F i r s t o f f , j u s t the c o o p e r a t i o n w i t h DHR 
" 

Ponder a d d i t i o n a l l y t e s t i f i e d t h a t the mother had sought 

v i s i t a t i o n w i t h the c h i l d r e n t hrough her a t t o r n e y but t h a t , as 

a c o n d i t i o n t o " g e t t i n g v i s i t s , " the mother would have had t o 

comply " w i t h s e r v i c e s or comply w i t h mental h e a l t h , " which the 

mother r e f u s e d t o do. Ponder t e s t i f i e d t h a t DHR c o u l d not 

ensure the s a f e t y of the c h i l d r e n w i t h o u t "the a p p r o p r i a t e 

mental h e a l t h assessments t o address the s t a b i l i t y of the 

mother." 

The mother t e s t i f i e d t h a t DHR's r e p r e s e n t a t i v e s had not 

r e q u e s t e d t h a t she undergo a m e n t a l - h e a l t h assessment but, 

r a t h e r , had t o l d her t h a t , u n l e s s she d i d , she c o u l d not see 

8 
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the c h i l d r e n . The mother t e s t i f i e d t h a t she would not agree 

t o a DHR-sponsored m e n t a l - h e a l t h assessment because, she s a i d , 

"the way t h a t they have done me, I don't t r u s t t h e i r 

employees." The mother s t a t e d t h a t she would agree t o h a v i n g 

a m e n t a l - h e a l t h assessment by a d o c t o r of her own c h o o s i n g . 

The mother t e s t i f i e d t h a t she had sought an assessment through 

a m e n t a l - h e a l t h f a c i l i t y i n Tulloma, Tennessee, bu t the 

f a c i l i t y would not a c c e p t her method of payment, i . e . , Alabama 

M e d i c a i d ; 3 as a r e s u l t , the mother had not o b t a i n e d a m e n t a l -

h e a l t h assessment. The mother t e s t i f i e d t h a t she had moved t o 

Tennessee on the S a turday f o l l o w i n g the s h e l t e r - c a r e h e a r i n g 

and t h a t her m e d i c a l i n s u r a n c e has s i n c e been " f r o z e n . " The 

mother s t a t e d t h a t she would o b t a i n a m e n t a l - h e a l t h assessment 

as soon as her i n s u r a n c e a l l o w e d . A t the a d j u d i c a t o r y 

h e a r i n g , the mother m a i n t a i n e d t h a t she would not agree t o a 

m e n t a l - h e a l t h assessment t h a t was sponsored by DHR and would 

take p l a c e i n Calhoun County. 

3The mother r e f u s e d t o s i g n an a u t h o r i z a t i o n t o a l l o w DHR 
t o o b t a i n any r e c o r d s from t h a t v i s i t , but the mother 
t e s t i f i e d t h a t she d i d not r e c e i v e any form of e v a l u a t i o n or 
t r e a t m e n t a t t h a t t i m e . 

9 
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The r e c o r d e s t a b l i s h e s t h a t , when i t i n i t i a l l y removed 

the c h i l d r e n and t h e r e a f t e r p r e v e n t e d any c o n t a c t between the 

mother and the c h i l d r e n , DHR o n l y s u s p e c t e d t h a t the mother 

might have a m e n t a l - h e a l t h problem. R e g a r d i n g the b a s i s f o r 

those s u s p i c i o n s , McNeal d i d not p r o v i d e the j u v e n i l e c o u r t 

w i t h any i n f o r m a t i o n she had o b t a i n e d from o t h e r sources as t o 

how a h o l e i n the w a l l of the mother's r e s i d e n c e had been 

c r e a t e d . McNeal t e s t i f i e d o n l y t h a t the mother had "de n i e d " 

t h a t some unknown event had o c c u r r e d , a p p a r e n t l y r e f e r r i n g t o 

how the h o l e i n the w a l l had been c r e a t e d . McNeal a l s o 

t e s t i f i e d t h a t she had d i s b e l i e v e d the mother's e x p l a n a t i o n 

f o r how the h o l e was c r e a t e d , i n d i c a t i n g t h a t she had b e l i e v e d 

some o t h e r u n s t a t e d v e r s i o n of events t o be more p l a u s i b l e . 4 

However, DHR d i d not p r o v i d e the j u v e n i l e c o u r t w i t h e v i d e n c e 

r e g a r d i n g t h a t a l t e r n a t i v e v e r s i o n of events or s u p p l y the 

j u v e n i l e c o u r t w i t h any b a s i s f o r i n f e r r i n g t h a t the u n s t a t e d 

i n f o r m a t i o n n e c e s s a r i l y i n d i c a t e d t h a t the mother had c r e a t e d 

the h o l e w h i l e i n the t h r o e s of some b i z a r r e , e r r a t i c , or 

4 L a t e r i n her t e s t i m o n y , McNeal s t a t e d t h a t she had 
l e a r n e d of the h o l e i n the w a l l from "the c h i l d , " but she d i d 
not i d e n t i f y which c h i l d or what i n f o r m a t i o n the c h i l d had 
p r o v i d e d her r e g a r d i n g the h o l e . 

10 
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i m p u l s i v e b e h a v i o r due t o a m e n t a l - h e a l t h problem. Without 

such e v i d e n c e , any c o n c l u s i o n s the j u v e n i l e c o u r t may have 

reached as t o what had happened and how those events p o i n t e d 

t o the mother's h a v i n g a m e n t a l - h e a l t h problem c o u l d be based 

o n l y on s p e c u l a t i o n and c o n j e c t u r e . See In re J e r t r u d e O., 56 

Md. App. 83, 466 A.2d 885 (Md. Ct. Spec. App. 1983) ( h o l d i n g 

t h a t j u v e n i l e c o u r t cannot remove c h i l d from home and c o n t i n u e 

s h e l t e r care based upon s p e c u l a t i v e p o s s i b i l i t y t h a t c h i l d had 

been or would be abused or harmed by p a r e n t ) . 

In the a d j u d i c a t o r y h e a r i n g , DHR d i d not p r e s e n t any 

p s y c h o l o g i c a l or p s y c h i a t r i c e v i d e n c e t o c o n f i r m i t s 

s u s p i c i o n s t h a t the mother s u f f e r e d from a m e n t a l - h e a l t h 

problem. Rather than a v a i l i t s e l f of the l e g a l p r o c e s s t o 

secure a m e n t a l - h e a l t h assessment, see Rule 1A, A l a . R. Juv. 

P., and Rule 35, A l a . R. C i v . P.; see a l s o § 12-15-130(c), 

A l a . Code 1975, or t o compel p r o d u c t i o n of any of the mother's 

m e n t a l - h e a l t h r e c o r d s , see Rule 1A, A l a . R. Juv. P., and Rule 

34, A l a . R. C i v . P.,5 DHR e l e c t e d t o p r e s e n t no e v i d e n c e i n 

the form of e x p e r t o p i n i o n s or o t h e r w i s e t o s u b s t a n t i a t e i t s 

5We make no comment as t o whether DHR would have been 
e n t i t l e d t o such d i s c o v e r y because t h a t i s s u e i s not b e f o r e 
us. 
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c l a i m t h a t the mother was s u f f e r i n g from a m e n t a l - h e a l t h 

c o n d i t i o n . I n s t e a d , DHR proceeded t o the a d j u d i c a t o r y h e a r i n g 

upon the t h e o r y t h a t i t c o u l d w i t h h o l d custody, and even 

v i s i t a t i o n , from the mother u n t i l she s u b m i t t e d t o a me n t a l -

h e a l t h assessment or p r e s e n t e d m e n t a l - h e a l t h r e c o r d s t h a t 

a l l a y e d i t s "concerns" t h a t she had a m e n t a l - h e a l t h problem. 

The law, however, does not p l a c e the burden on a p a r e n t 

t o prove h i s or her m e n t a l - h e a l t h f i t n e s s t o the S t a t e i n 

o r d e r t o s u s t a i n h i s or her cust o d y r i g h t s . See In re M.L., 

210 C a l . App. 4th 1457, 1470, 148 C a l . R p t r . 3d 911, 922 

(2012) ("Mother had no duty t o prove she d i d not have a mental 

h e a l t h i s s u e . " ) . DHR has not c i t e d t o t h i s c o u r t a s i n g l e 

case t h a t s t a t e s t h a t a p a r e n t has an o b l i g a t i o n t o respond 

t o i t s e x t r a j u d i c i a l r e q u e s t s or demands f o r m e n t a l - h e a l t h 

i n f o r m a t i o n , much l e s s any a u t h o r i t y s t a t i n g t h a t a j u v e n i l e 

c o u r t can make an adverse i n f e r e n c e a g a i n s t the p a r e n t f o r 

r e f u s i n g t o cooperate w i t h those r e q u e s t s or demands. 

G e n e r a l l y s p e a k i n g , p a r e n t s have a fundamental r i g h t t o the 

custo d y of t h e i r n a t u r a l c h i l d r e n . See Ex p a r t e E.R.G., 73 

So. 3d 634, 639 ( A l a . 2011). A c c o r d i n g l y , the law presumes 

t h a t a c u s t o d i a l p a r e n t i s f i t i n e v e r y r e s p e c t t o c a r e f o r 

12 
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h i s or her c h i l d r e n . See G r i g g s v. Barnes, 262 A l a . 357, 78 

So. 2d 910 (1955). In o r d e r f o r the S t a t e t o i n t r u d e i n t o the 

s o l i c i t u d e of a f a m i l y and t o a l t e r the c u s t o d i a l r i g h t s of a 

p a r e n t , the S t a t e bears the burden of p r o v i n g by c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t the p a r e n t i s u n f i t t o care f o r the 

c h i l d . Ex p a r t e E.R.G., supr a . U n t i l i t d i s c h a r g e d t h a t 

burden, DHR had no l a w f u l b a s i s f o r r e q u i r i n g the mother t o 

comply w i t h any of i t s c o n d i t i o n s i n o r d e r t o r e g a i n her 

custo d y r i g h t s . 

Our r e v i e w of the r e c o r d r e v e a l s t h a t , a t b e s t , DHR 

pro v e d o n l y t h a t i t s workers had formed a s u s p i c i o n t h a t the 

mother may have a m e n t a l - h e a l t h problem. I t i s not enough 

t h a t the e v i d e n c e r a i s e s o n l y a q u e s t i o n as t o the dependency 

of a c h i l d . T.H. v. J e f f e r s o n Cnty. Dep't of Human Res., 70 

So. 3d 1236, 1247 ( A l a . C i v . App. 2010) (Per Moore, J . , w i t h 

two judges c o n c u r r i n g i n the r e s u l t ) . "The f e a r of harm t o 

the c h i l d ... must be a r e a l one p r e d i c a t e d upon h a r d 

e v i d e n c e ; i t may not be s i m p l y gut r e a c t i o n or even a d e c i s i o n 

t o e r r - i f - a t - a l l on the s i d e of c a u t i o n . " In re J e r t r u d e O., 

56 Md. App. a t 100, 466 A.2d a t 894. Un l e s s DHR p r e s e n t s 

" c l e a r and c o n v i n c i n g e v i d e n c e , " the dependency p e t i t i o n must 
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be d i s m i s s e d . § 12-15-310(b), A l a . Code 1975. " C l e a r and 

c o n v i n c i n g e v i d e n c e " i s " ' [ e ] v i d e n c e t h a t , when weighed 

a g a i n s t e v i d e n c e i n o p p o s i t i o n , w i l l produce i n the mind of 

the t r i e r of f a c t a f i r m c o n v i c t i o n as t o each e s s e n t i a l 

element of the c l a i m and a h i g h p r o b a b i l i t y as t o the 

c o r r e c t n e s s of the c o n c l u s i o n . ' " L.H. v. Lee Cnty. Dep't of  

Human Res., 40 So. 3d 747, 749 ( A l a . C i v . App. 2009) ( q u o t i n g 

M.E. v. Shelby Cnty. Dep't of Human Res., 972 So. 2d 89, 92-93 

( A l a . C i v . App. 2007)). T h i s c o u r t can a f f i r m a f i n d i n g t h a t 

a p a r e n t has a m e n t a l - h e a l t h problem t h a t p r e v e n t s t h a t p a r e n t 

from r e n d e r i n g p r o p e r care and s u p e r v i s i o n t o a c h i l d o n l y i f 

the j u v e n i l e c o u r t r e a s o n a b l y c o u l d have been c l e a r l y 

c o n v i n c e d of t h a t f a c t from the ev i d e n c e c o n t a i n e d i n the 

r e c o r d . See Ex p a r t e M c I n i s h , 47 So. 3d 767, 778 ( A l a . 2008) 

( e x p l a i n i n g a p p e l l a t e s t a n d a r d of re v i e w of judgments 

c o n t a i n i n g f i n d i n g s of f a c t r e q u i r e d t o be proven by c l e a r and 

c o n v i n c i n g e v i d e n c e ) . 

In a v e r y s i m i l a r s i t u a t i o n , when DHR f a i l e d t o p r e s e n t 

a d m i s s i b l e e x p e r t t e s t i m o n y or o t h e r e v i d e n c e of a mental 

d i s a b i l i t y , t h i s c o u r t r e v e r s e d a judgment t e r m i n a t i n g a 

p a r e n t ' s p a r e n t a l r i g h t s because the ev i d e n c e was i n s u f f i c i e n t 
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t o prove the mental d i s a b i l i t y of the p a r e n t whose c h i l d 

s u f f e r e d from c e r e b r a l p a l s y . See C.S.B. v. Alabama Dep't of  

Human Res., 26 So. 3d 426 ( A l a . C i v . App. 2009) . In t h a t 

case, a m a j o r i t y of t h i s c o u r t r e c o g n i z e d t h a t a j u v e n i l e 

c o u r t c o u l d r e c o g n i z e an obvious mental d i s a b i l i t y from the 

i n c o h e r e n t responses of the mother d u r i n g d i r e c t and c r o s s -

e x a m i n a t i o n but t h a t the j u v e n i l e c o u r t c o u l d not e x t r a p o l a t e 

from t h a t bare i n f e r e n c e t h a t the mother l a c k e d the mental 

a c u i t y t o p r o p e r l y c a r e f o r her c h i l d such t h a t her p a r e n t a l 

r i g h t s s h o u l d be t e r m i n a t e d . More r e c e n t l y , i n Washington v.  

S t a t e , 95 So. 3d 26 ( A l a . Crim. App. 2012), the Court of 

C r i m i n a l Appeals h e l d t h a t a t r i a l c o u r t c o u l d use i t s own 

o b s e r v a t i o n s t o r e s o l v e a c o n f l i c t among e x p e r t s r e g a r d i n g the 

mental competency of a defendant t o s t a n d t r i a l f o r c a p i t a l 

murder, but the c o u r t d i d not h o l d t h a t the t r i a l c o u r t c o u l d 

d e c i d e the competency of the w i t n e s s based s o l e l y on i t s own 

o b s e r v a t i o n s . 

In t h i s case, the r e c o r d does not c o n t a i n c o n f l i c t i n g 

e v i d e n c e as t o the mental h e a l t h of the mother. She 

c a t e g o r i c a l l y d e n i e d any e x i s t i n g m e n t a l - h e a l t h problem, and 

DHR p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t she s u f f e r e d from 
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such a c o n d i t i o n . The mother a l s o gave p e r f e c t l y r a t i o n a l 

responses t o the q u e s t i o n s from the a t t o r n e y s and the j u v e n i l e 

c o u r t . The j u v e n i l e c o u r t may not have b e l i e v e d some of those 

responses, but i t c o u l d not l a w f u l l y have d e t e r m i n e d from i t s 

mere o b s e r v a t i o n s of the mother t h a t she had a m e n t a l - h e a l t h 

problem t h a t p r e v e n t e d her from p r o p e r l y c a r i n g f o r the 

c h i l d r e n , or t h a t t h r e a t e n e d the c h i l d r e n w i t h harm, w i t h o u t 

the b e n e f i t of a c t u a l e v i d e n c e t o t h a t e f f e c t . 

The r e c o r d i s d e v o i d of any e v i d e n c e i n d i c a t i n g t h a t the 

mother had ever a c t u a l l y harmed or even t h r e a t e n e d t o harm the 

c h i l d r e n , who were ages 12 and 15 a t the time of the 

a d j u d i c a t o r y h e a r i n g . The r e c o r d a l s o does not i n c l u d e c l e a r 

e v i d e n c e t h a t would l e a d a r e a s o n a b l e f a c t - f i n d e r t o be 

c o n v i n c e d t h a t the mother s u f f e r s from a m e n t a l - h e a l t h problem 

t h a t c o u l d endanger the s a f e t y of the c h i l d r e n . Because the 

ev i d e n c e i n the r e c o r d i s i n s u f f i c i e n t t o s u p p o r t the j u v e n i l e 

c o u r t ' s f i n d i n g of dependency, 6 we r e v e r s e the j u v e n i l e 

6DHR d i d not i n c l u d e i n i t s p e t i t i o n any o t h e r b a s i s f o r 
a s s e r t i n g the dependency of the c h i l d r e n . A t t r i a l , DHR d i d 
not attempt t o p r e s e n t e v i d e n c e r e l a t i n g t o any o t h e r b a s i s . 
In response t o a s i n g l e q u e s t i o n , a DHR w i t n e s s t e s t i f i e d 
t h a t he had no i n f o r m a t i o n r e g a r d i n g the mother's c u r r e n t 
r e s i d e n c e , and the mother t e s t i f i e d a t one p o i n t t h a t she d i d 
not have any income a t the time of the h e a r i n g ; however, DHR 
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c o u r t ' s judgment and remand the case f o r the j u v e n i l e c o u r t t o 

e n t e r a judgment d i s m i s s i n g the dependency p e t i t i o n . See § 

12-15-310(b), A l a . Code 1975. 

The mother a l s o argues t h a t the j u v e n i l e c o u r t l a c k e d the 

a u t h o r i t y t o e n t e r an o r d e r a l l o w i n g DHR t o remove p e r s o n a l 

p r o p e r t y from her home. In i t s s h e l t e r - c a r e o r d e r , the 

j u v e n i l e c o u r t o r d e r e d a l i s t of 22 it e m s , i n c l u d i n g bedroom 

f u r n i t u r e and a c c e s s o r i e s , games, t o y s , c l o t h i n g , and 

m e d i c a t i o n s t o be removed from the home of the mother. That 

l i s t a l s o i n c l u d e d the f a m i l y dog, a g l a s s - t o p t a b l e , and an 

e x e r c i s e machine. The j u v e n i l e c o u r t s u b s e q u e n t l y o r d e r e d DHR 

and the Calhoun County s h e r i f f t o o b t a i n the dog and i s s u e d a 

d i d not t r y t o prove or argue t h a t the c h i l d r e n were dependent 
based on the mother's c u r r e n t h o u s i n g s i t u a t i o n or l a c k of 
income. A l t h o u g h we have h e l d t h a t t h i s c o u r t can a f f i r m a 
f i n d i n g of dependency on l e g a l grounds o t h e r than those s t a t e d 
i n the p e t i t i o n , see T.H. v. J e f f e r s o n Cnty. Dep't of Human  
Res., 70 So. 3d a t 1245, we may do so o n l y c o n s i s t e n t w i t h the 
due-process r i g h t s of the p a r e n t . See L i b e r t y N a t ' l L i f e I n s .  
Co. v. U n i v e r s i t y of Alabama H e a l t h S e r v s . Found., P.C., 8 81 
So. 2d 1013, 1020 ( A l a . 2003) ( n o t i n g t h a t judgment cannot be 
a f f i r m e d on a ground of which l i t i g a n t had no n o t i c e ) . The 
mother had no n o t i c e t h a t DHR was a s s e r t i n g the dependency of 
the c h i l d r e n f o r any reason o t h e r than her a l l e g e d mental 
u n f i t n e s s , and the p a r t i e s d i d not l i t i g a t e the i s s u e s whether 
her p o v e r t y or c u r r e n t r e s i d e n t i a l c o n d i t i o n s r e n d e r e d her 
i n c a p a b l e of p r o p e r l y c a r i n g f o r the c h i l d r e n . Under these 
c i r c u m s t a n c e s , t h i s c o u r t cannot a f f i r m the judgment based on 
those grounds. 
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w r i t of a s s i s t a n c e d i r e c t e d t o the s h e r i f f ' s o f f i c e t o o b t a i n 

the o t h e r i t e m s . On A p r i l 5, 2012, the j u v e n i l e c o u r t found 

the mother i n contempt and i s s u e d a w r i t f o r her a r r e s t based 

on her noncompliance w i t h the f o r e g o i n g o r d e r s . 

Because they are not c o n s t i t u t i o n a l c o u r t s , j u v e n i l e 

c o u r t s o n l y have power as i s c o n f e r r e d upon them by s t a t u t e . 

Ex p a r t e K.L.P., 868 So. 2d 454, 456 ( A l a . C i v . App. 2003). 

The mother argues t h a t no s t a t u t e e x p r e s s l y a u t h o r i z e s a 

j u v e n i l e c o u r t t o o r d e r the removal of items from the home of 

a p a r e n t . The mother f u r t h e r p o i n t s out t h a t the Alabama 

C o n s t i t u t i o n of 1901 p r o h i b i t s the S t a t e from t a k i n g p r i v a t e 

p r o p e r t y w i t h o u t the owner's consent, see A l a . Const. of 1901, 

a r t . I , § 23, and t h a t § 18-1B-1, A l a . Code 1975, p r e v e n t s 

S t a t e a g e n c i e s i n v e s t e d w i t h the power of eminent domain from 

t a k i n g p r i v a t e p r o p e r t y f o r the p r i v a t e use of a n o t h e r . 

T h e r e f o r e , the mother contends, the j u v e n i l e c o u r t d i d not 

have j u r i s d i c t i o n t o e n t e r any of the o r d e r s r e l a t i n g t o the 

removal of the p e r s o n a l p r o p e r t y from the mother's home. 

DHR responds t h a t §§ 12- 1 5 - 3 1 4 ( a ) ( 3 ) c . and 12-15-

3 1 4 ( a ) ( 4 ) , A l a . Code 1975, g i v e j u v e n i l e c o u r t s broad 

a u t h o r i t y t o e n t e r any o r d e r s "as the j u v e n i l e c o u r t i n i t s 
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d i s c r e t i o n s h a l l deem t o be f o r the w e l f a r e and b e s t i n t e r e s t s 

of the c h i l d . " However, those s u b s e c t i o n s r e l a t e s o l e l y t o 

the d i s p o s i t i o n of the cu s t o d y of "dependent c h i l d r e n . " At 

the time the o r d e r s were e n t e r e d , the c h i l d r e n had not been 

d e c l a r e d t o be dependent, and, as h e l d above, the subsequent 

f i n d i n g of dependency was erron e o u s . S u b s e c t i o n s ( a ) ( 3 ) c . and 

(a)(4) of § 12-15-314 d i d not a u t h o r i z e the j u v e n i l e c o u r t t o 

o r d e r the removal of the p e r s o n a l p r o p e r t y from the home of 

the mother. 

In In re K.P.R., 197 Ohio App. 3d 193, 195, 966 N.E.2d 

952, 953 (2011), a c h i l d was v i s i t i n g w i t h h i s n o n c u s t o d i a l 

f a t h e r when h i s mother u n e x p e c t e d l y d i e d . The c h i l d 

t h e r e a f t e r remained i n h i s f a t h e r ' s home. I d . The f a t h e r , 

based on an o r d e r of the j u v e n i l e c o u r t of Warren County, 

Ohio, s u b s e q u e n t l y o b t a i n e d some of the c h i l d ' s b e l o n g i n g s and 

f u r n i t u r e from the mother's home. The c h i l d ' s s t e p f a t h e r 

s u b s e q u e n t l y moved the c o u r t t o o r d e r the f a t h e r t o r e t u r n the 

i t e m s , and the c o u r t o r d e r e d the f a t h e r t o r e t u r n some of the 

i t e m s . I d . On a p p e a l , the f a t h e r argued, among o t h e r t h i n g s , 

t h a t the j u v e n i l e c o u r t l a c k e d any j u r i s d i c t i o n over the 

p r o p e r t y d i s p u t e and, t h e r e f o r e , t h a t i t d i d not have the 
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a u t h o r i t y t o p e r m i t the f a t h e r t o take the items i n the f i r s t 

p l a c e or the a u t h o r i t y t o l a t e r r e q u i r e him t o r e t u r n those 

i t e m s . 197 Ohio App. 3d a t 199-200, 966 N.E.2d a t 957. In 

v a c a t i n g the o r d e r r e q u i r i n g the f a t h e r t o r e t u r n the i t e m s , 

the Ohio Court of Appeals f o r the T w e l f t h D i s t r i c t s t a t e d : 

"[W]e cannot l o c a t e any a u t h o r i t y g i v i n g the j u v e n i l e c o u r t 

j u r i s d i c t i o n t o o r d e r the d i s p o s i t i o n of p r o p e r t y from the 

mother and s t e p f a t h e r ' s home." 197 Ohio App. 3d a t 200, 996 

N.E.2d a t 958. 

No language i n the Alabama J u v e n i l e J u s t i c e A c t ("the 

A J J A " ) , § 12-15-101 e t seq., A l a . Code 1975, can be rea d 

b r o a d l y t o i m p l y t h a t j u v e n i l e c o u r t s have j u r i s d i c t i o n over 

p e r s o n a l p r o p e r t y owned by a p a r e n t , e s p e c i a l l y i n l i g h t of 

the g e n e r a l c o n s t i t u t i o n a l and s t a t u t o r y p r o h i b i t i o n s a g a i n s t 

a government's t a k i n g of p r i v a t e p r o p e r t y . L i k e w i s e , we 

cannot l o c a t e any a u t h o r i t y i n the AJJA t h a t g r a n t s t o 

j u v e n i l e c o u r t s the power t o d e c i d e i s s u e s r e l a t i n g t o the 

d i s p o s i t i o n of p e r s o n a l p r o p e r t y , even i f t h a t p e r s o n a l 

p r o p e r t y may be c o n s i d e r e d t h a t of the c h i l d r e n a t i s s u e and 

even i f the d i s p o s i t i o n would s e r v e the c h i l d r e n ' s b e s t 

i n t e r e s t s . Thus, we h o l d t h a t j u v e n i l e c o u r t s do not have the 

a u t h o r i t y t o o r d e r the removal of p e r s o n a l p r o p e r t y from the 

home of a p a r e n t . 
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We t h e r e f o r e conclude t h a t the j u v e n i l e c o u r t l a c k e d 

j u r i s d i c t i o n t o e n t e r the o r d e r s a l l o w i n g the removal of the 

items of p e r s o n a l p r o p e r t y from the home of the mother. An 

o r d e r e n t e r e d w i t h o u t j u r i s d i c t i o n i s v o i d . See B.L.R. v.  

N.M.N., 69 So. 3d 868, 870 ( A l a . C i v . App. 2011). " ' T h i s 

c o u r t i s r e q u i r e d t o d i s m i s s an ap p e a l from a v o i d judgment.'" 

R.T. v. B.N.H., 66 So. 3d 807, 812 ( A l a . C i v . App. 2011) 

(q u o t i n g Owens v. Owens, 51 So. 3d 364, 367 ( A l a . C i v . App. 

2010)). Thus, we d i s m i s s the mother's a p p e a l as i t r e l a t e s t o 

the o r d e r s e n t e r e d by the j u v e n i l e c o u r t r e g a r d i n g the 

mother's p e r s o n a l p r o p e r t y , a l b e i t w i t h i n s t r u c t i o n s t o the 

j u v e n i l e c o u r t t o v a c a t e those v o i d o r d e r s , R.T., 66 So. 3d a t 

812, i n c l u d i n g the judgment f i n d i n g the mother i n contempt f o r 

v i o l a t i n g those v o i d o r d e r s . See O l d Dominion T e l . Co. v.  

Powers, 140 A l a . 220, 227, 37 So. 195, 197 (1904) ( h o l d i n g 

t h a t a defendant cannot be p u n i s h e d by contempt p r o c e e d i n g s 

f o r d i s r e g a r d i n g a v o i d o r d e r ) . 

APPEAL DISMISSED IN PART; REVERSED AND REMANDED WITH 

INSTRUCTIONS. 

Bryan and Moore, J J . , c o n c u r s . 

P i t t m a n , J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thompson, P.J., d i s s e n t s , w i t h w r i t i n g , which Thomas, J . , 

j o i n s . 
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THOMPSON, P r e s i d i n g Judge, d i s s e n t i n g . 

I b e l i e v e t h a t the j u v e n i l e c o u r t c o u l d have p r o p e r l y 

d e t e r m i n e d t h a t the c h i l d r e n were dependent based on the 

t o t a l i t y of the evi d e n c e p r e s e n t e d t o i t . § 12-15-102(8), 

A l a . Code 1975; A.L.D. v. Calhoun Cnty. Dep't of Human Res., 

2 So. 3d 855, 861 ( A l a . C i v . App. 2008) ("The t r i a l c o u r t 

'must a l s o c o n s i d e r the b e s t i n t e r e s t s of the c h i l d and may 

f i n d dependency based on the t o t a l i t y of the c i r c u m s t a n c e s . ' 

J.M. v. S t a t e Dep't of Human Res., 686 So. 2d 1253, 1255 ( A l a . 

C i v . App. 1996 ) . " ) ; Ex p a r t e S t a t e Dep't of Human Res., 890 

So. 2d 114, 120 ( A l a . 2004) (same). The ev i d e n c e i n t h i s 

a c t i o n , i n c l u d i n g t h a t p e r t a i n i n g t o the mother's conduct 

d u r i n g the pendency of t h i s a c t i o n and some of her responses 

d u r i n g her t e s t i m o n y , s u p p o r t a c o n c l u s i o n t h a t the DHR s o c i a l 

workers were c o r r e c t i n h a v i n g concerns about the mother's 

mental h e a l t h . The j u v e n i l e c o u r t was i n the b e s t p o s i t i o n t o 

observe the mother as she t e s t i f i e d and t o ass e s s her 

demeanor. J.S.M. v. P.J., 902 So. 2d 89, 96 ( A l a . C i v . App. 

2004) ( c i t i n g H a l l v. Mazzone, 486 So. 2d 408, 410 ( A l a . 

1986)). 

"The c o l d r e c o r d b e f o r e an a p p e l l a t e c o u r t , no 
mat t e r how m e t i c u l o u s i t s t r a n s c r i p t i o n , i s 
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i n c a p a b l e of t r u l y r e f l e c t i n g c e r t a i n human a c t i o n s 
and r e a c t i o n s t h a t o ccur d u r i n g a t r i a l . The 
s p e c i a l nuances of the human v o i c e and the i n f i n i t e 
number of human f a c i a l e x p r e s s i o n s are i n c a p a b l e of 
t r a n s c r i p t i o n , and, y e t , we r e c o g n i z e them as 
f r e q u e n t l y h i g h l y i n d i c a t i v e of c r e d i b i l i t y [or 
demeanor]." 

L i l l y v. Palmer, 495 So. 2d 522, 525 ( A l a . 1986). 

When, as here, a t r i e r of f a c t f a i l s t o make s p e c i f i c 

f i n d i n g s of f a c t i n i t s judgment, the a p p e l l a t e c o u r t s must 

assume t h a t i t made those f a c t u a l f i n d i n g s n e c e s s a r y t o 

supp o r t i t s judgment. Ex p a r t e Bryowsky, 676 So. 2d 1322, 

1324 ( A l a . 1996). A f i n d i n g t h a t DHR's concerns about the 

mother's mental h e a l t h were w a r r a n t e d s u p p o r t s the j u v e n i l e 

c o u r t ' s judgment, and i t i s u n d i s p u t e d t h a t the mother r e f u s e d 

t o cooperate w i t h DHR's r e u n i f i c a t i o n g o a l s t o address t h a t 

concern. The mother r e f u s e d t o s i g n a r e l e a s e a l l o w i n g DHR 

access t o her m e n t a l - h e a l t h r e c o r d s and s t a t e d t h a t she would 

submit t o a m e n t a l - h e a l t h e v a l u a t i o n i n Tennessee. 

Immediately f o l l o w i n g the s h e l t e r - c a r e h e a r i n g , the mother 

moved t o Tennessee w i t h o u t p r o v i d i n g her c o n t a c t i n f o r m a t i o n 

t o the DHR s o c i a l w o rkers. The mother a d m i t t e d t h a t she has 

no income, and the r e c o r d c o n t a i n s no ev i d e n c e r e g a r d i n g 

whether her r e s i d e n c e i s adequate or a p p r o p r i a t e f o r the 
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c h i l d r e n . "Because t h i s c o u r t i s p r o h i b i t e d from r e w e i g h i n g 

the e v i d e n c e on a p p e a l or d e t e r m i n i n g the c r e d i b i l i t y of 

w i t n e s s e s , [we] cannot conclude t h a t the j u v e n i l e c o u r t e r r e d 

when i t d e termined t h a t the c h i l d was dependent." B.R.G. v.  

G.L.M., 57 So. 3d 137, 142 ( A l a . C i v . App. 2010). Given the 

t o t a l i t y of the e v i d e n c e p r e s e n t e d t o the j u v e n i l e c o u r t i n 

t h i s case, I cannot say t h a t the j u v e n i l e c o u r t e r r e d i n 

d e t e r m i n i n g t h a t the c h i l d r e n were dependent 

I a l s o d i s s e n t from t h a t p a r t of the main o p i n i o n t h a t 

r e v e r s e s the j u v e n i l e c o u r t ' s o r d e r s r e q u i r i n g the mother t o 

t u r n over c e r t a i n p r o p e r t y . The r e c o r d i n d i c a t e s t h a t the 

mother d i s p u t e d a l l o w i n g the c h i l d r e n t o tak e some of t h e i r 

p e r s o n a l p r o p e r t y , i n c l u d i n g p r o p e r t y t h a t DHR s o c i a l workers 

i n d i c a t e d was needed t o calm one of the c h i l d r e n , who has been 

di a g n o s e d w i t h a c o n d i t i o n on the a u t i s m spectrum. The 

j u v e n i l e c o u r t had t o i s s u e o r d e r s a u t h o r i z i n g the s h e r i f f t o 

o b t a i n t h a t p r o p e r t y . See § 12- 1 5 - 3 1 4 ( a ) ( 4 ) , A l a . Code 1975 

(A j u v e n i l e c o u r t may "make any o t h e r o r d e r as the j u v e n i l e 

c o u r t i n i t s d i s c r e t i o n s h a l l deem t o be f o r the w e l f a r e and 

b e s t i n t e r e s t s of the c h i l d . " ) . 

Thomas, J . , con c u r s . 

24 


