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Florence Surgery Center, L.P., d/b/a Shoals Outpatient 
Surgery, and SCA-Florence, LLC 

v. 

Eye Surgery Center of Florence, LLC; Valley Surgery 
Center, L.L.C.; and Alabama State Health 

Planning and Development Agency 

Appeal from C e r t i f i c a t e of Need Review Board 
(Declaratory Ruling-141) 

On A p p l i c a t i o n f o r R e h e a r i n g 

MOORE, Judge. 

T h i s c o u r t ' s o p i n i o n of November 30, 2012, i s withdrawn, 

and the f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 
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On November 30, 2012, t h i s c o u r t i s s u e d an o p i n i o n 

r e v e r s i n g a d e c i s i o n of the Alabama S t a t e H e a l t h P l a n n i n g and 

Development Agency's C e r t i f i c a t e of Need Review Board ("the 

CONRB") c o n c l u d i n g t h a t Eye Surgery Center of F l o r e n c e , LLC 

("ESC"), was not r e q u i r e d t o o b t a i n a new c e r t i f i c a t e of need 

to o p e r a t e an e y e - o n l y ambulatory s u r g e r y c e n t e r a t a s i t e 

owned by V a l l e y P r o p e r t i e s , LLC, upon which V a l l e y Surgery 

C e n t e r , L.L.C., had f o r m e r l y o p e r a t e d an e y e - o n l y ambulatory 

s u r g e r y c e n t e r . F o l l o w i n g the i s s u a n c e of t h a t o p i n i o n , the 

Alabama S t a t e H e a l t h P l a n n i n g and Development Agency ("SHPDA") 

t i m e l y f i l e d an a p p l i c a t i o n f o r r e h e a r i n g . T h i s c o u r t 

s u b s e q u e n t l y g r a n t e d the motions of the Alabama H o s p i t a l 

A s s o c i a t i o n , the A s s i s t e d L i v i n g A s s o c i a t i o n of Alabama, the 

Alabama H o s p i c e and P a l l i a t i v e Care O r g a n i z a t i o n , and the 

Alabama N u r s i n g Home A s s o c i a t i o n t o be d e s i g n a t e d as a m i c i 

c u r i a e and t o f i l e b r i e f s i n support of SHPDA's a p p l i c a t i o n 

f o r r e h e a r i n g . See Rule 29, A l a . R. App. P. 

A f t e r SHPDA and the a m i c i c u r i a e f i l e d t h e i r b r i e f s i n 

supp o r t of r e h e a r i n g , the a t t o r n e y f o r the F l o r e n c e Surgery 

C e n t e r , L.P., d o i n g b u s i n e s s as Shoals O u t p a t i e n t Surgery, and 

i t s g e n e r a l p a r t n e r SCA-Florence, LLC ( h e r e i n a f t e r r e f e r r e d t o 
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c o l l e c t i v e l y as "FSC"), the o n l y p a r t i e s t h a t a p pealed from 

the d e c i s i o n of the CONRB, f i l e d a l e t t e r w i t h t h i s c o u r t 

s t a t i n g , i n p e r t i n e n t p a r t : 

"... I am w r i t i n g t o i n f o r m the Court t h a t a f t e r 
e n t r y of the C o u r t ' s November 30, 2012 o p i n i o n , the 
i n t e r e s t of my c l i e n t [ s ] , F l o r e n c e Surgery C e n t e r , 
L.P. d/b/a Shoals O u t p a t i e n t Surgery and SCA-
F l o r e n c e , LLC, i n t h i s m a t t er was r e s o l v e d . 
C onsequently, my c l i e n t [ s ] w i l l not f i l e a b r i e f i n 
response t o the Alabama S t a t e H e a l t h P l a n n i n g and 
Development Agency's a p p l i c a t i o n f o r r e h e a r i n g , and 
d o [ ] not want t o p a r t i c i p a t e f u r t h e r i n t h i s case." 

T h i s c o u r t o r d e r e d ESC, V a l l e y Surgery C e n t e r , L.L.C., 1 and 

SHPDA, as w e l l as the a m i c i c u r i a e , t o f i l e l e t t e r b r i e f s , i f 

they so e l e c t e d , r e g a r d i n g the e f f e c t of t h a t l e t t e r and i t s 

c o n t e n t s on the a p p e a l . I n t h e i r l e t t e r b r i e f , SHPDA and the 

a m i c i c u r i a e argue t h a t the i s s u e s on ap p e a l have become moot 

and t h a t t h i s c o u r t may withdraw i t s o p i n i o n i s s u e d on 

o r i g i n a l s u b m i s s i o n . ESC argues i n i t s l e t t e r b r i e f t h a t the 

l e t t e r s h o u l d be c o n s t r u e d as a motion t o v o l u n t a r i l y d i s m i s s 

the a p p e a l , j u s t i f y i n g the w i t h d r a w a l of the o p i n i o n i s s u e d on 

o r i g i n a l s u b m i s s i o n . We e l e c t t o f o l l o w the p a t h o u t l i n e d by 

SHPDA and the a m i c i c u r i a e . 

1 V a l l e y Surgery C e n t e r , L.L.C., d i d not f i l e a l e t t e r 
b r i e f w i t h t h i s c o u r t . 
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In C a l d w e l l v. L o v e l e s s , 17 A l a . App. 381, 85 So. 307 

( 1 9 2 0 ) , the Alabama Court of A p p e a l s noted t h a t , w h i l e an 

a p p e a l was pending, the p a r t i e s t o the a p p e a l had s o l d t h e i r 

i n t e r e s t s i n the s u b j e c t of the a p p e a l t o o t h e r p a r t i e s and 

had s e t t l e d the case. Based on those c i r c u m s t a n c e s , the c o u r t 

d e t e r m i n e d t h a t the a p p e a l had become moot because of the 

absence of a p r e s e n t j u s t i c i a b l e c o n t r o v e r s y . The c o u r t 

s t a t e d : 

"The n e c e s s a r y r e q u i s i t e t o a p p e l l a t e 
j u r i s d i c t i o n i s the e x i s t e n c e of an a c t u a l 
c o n t r o v e r s y ; t h e r e f o r e i t i s not w i t h i n the p r o v i n c e 
of t h i s c o u r t t o d e c i d e a b s t r a c t or h y p o t h e t i c a l 
q u e s t i o n s , which are d i s c o n n e c t e d from the g r a v i t y 
of a c t u a l r e l i e f , or from the d e t e r m i n a t i o n of which 
no p r a c t i c a l r e s u l t can f o l l o w . Nor i s i t the 
p r o v i n c e of t h i s c o u r t t o c o n s i d e r a f i c t i t i o u s 
case, s u b m i t t e d merely f o r the purpose of t e s t i n g 
the r i g h t t o do a p a r t i c u l a r t h i n g . 

"The g e n e r a l r u l e i s , i f pending an a p p e a l , an 
event o c c u r s which r e n d e r s i t i m p o s s i b l e f o r the 
a p p e l l a t e c o u r t t o g r a n t any r e l i e f , the a p p e a l may 
be d i s m i s s e d . There are many i n s t a n c e s i n which such 
c o n d i t i o n may a r i s e . I t may a r i s e by the a c t of the 
a p p e l l a n t h i m s e l f . Woodruff v. A u s t i n , 16 M i s c . Rep. 
543, 38 N.Y. Supp. 787 [(1896)] .... S i m i l a r l y i t 
a r i s e s where a l i t i g a t i o n has ceased t o be between 
p a r t i e s h a v i n g adverse i n t e r e s t s , e t c . I t has a l s o 
been h e l d , where a l l s u b s t a n t i a l i n t e r e s t i n the 
c o n t r o v e r s y has been p a r t e d w i t h or e x t i n g u i s h e d , 
the c o u r t w i l l not hear the a p p e a l merely t o 
determine the r i g h t s t o c o s t s . Randolph v. Rosser, 
7 P o r t . 249 [(1838)] ." 

17 A l a . App. a t 382, 85 So. a t 307-08. 
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In h i s l e t t e r t o t h i s c o u r t , the a t t o r n e y f o r FSC 

in f o r m e d the c o u r t t h a t i t had " r e s o l v e d " i t s i n t e r e s t a f t e r 

t h i s c o u r t i s s u e d i t s o p i n i o n on o r i g i n a l s u b m i s s i o n . Whether 

t h a t r e s o l u t i o n o c c u r r e d v i a a s e t t l e m e n t , through conveyance, 

or by some o t h e r means i s not apparent, b u t , because FSC, the 

o n l y a p p e l l a n t , no l o n g e r has an i n t e r e s t i n the outcome of 

t h i s a p p e a l , the appeal has become moot because of the absence 

of a c o n t i n u i n g a c t u a l c o n t r o v e r s y . Any o p i n i o n on the i s s u e s 

p r e s e n t e d would no l o n g e r a f f e c t the r i g h t s of FSC or p r o v i d e 

FSC w i t h any " a c t u a l r e l i e f " from which a " p r a c t i c a l r e s u l t 

can f o l l o w . " C a l d w e l l , s u p r a . Any o p i n i o n would, i n f a c t , 

d e c i d e o n l y " a b s t r a c t or h y p o t h e t i c a l q u e s t i o n s , " which t h i s 

c o u r t i s g e n e r a l l y f o r b i d d e n from answering. C a l d w e l l , s u p r a ; 

see a l s o Alabama N u r s i n g Home Ass'n v. Alabama S t a t e H e a l t h  

P l a n n i n g Agency, 554 So. 2d 1032 ( A l a . C i v . App. 1989). 

FSC's r e s o l v i n g i t s i n t e r e s t i n the ap p e a l o n l y a f t e r the 

c o u r t i s s u e d an o p i n i o n does not p r e s e n t a b a s i s f o r a 

d i f f e r e n t outcome. In Rothenberg v. C o n n e c t i c u t M u t ual L i f e  

I n surance Co., 161 So. 2d 875 ( F l a . D i s t . Ct. App. 1964), the 

D i s t r i c t C ourt of Appeal of F l o r i d a had i s s u e d an o p i n i o n i n 

a m o r t g a g e - f o r e c l o s u r e d i s p u t e . B e f o r e the time had l a p s e d 
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f o r f i l i n g a p e t i t i o n f o r r e h e a r i n g and b e f o r e a "mandate" had 

been i s s u e d by the c o u r t , the p a r t i e s i n f o r m e d the c o u r t t h a t 

the i s s u e s had been r e s o l v e d through s e t t l e m e n t . The c o u r t 

i n v e s t i g a t e d the m a t ter and d e termined t h a t the p a r t i e s had 

s e t t l e d i n good f a i t h . The c o u r t h e l d t h a t , under those 

c i r c u m s t a n c e s , i t had d i s c r e t i o n " t o g r a n t a d i s m i s s a l on the 

b a s i s r e q u e s t e d by the p a r t i e s or t o a l l o w i t s d e c i s i o n t o 

s t a n d and be g i v e n such e f f e c t as the c o u r t may deem 

a p p r o p r i a t e c o n s i s t e n t w i t h the subsequent a c t i o n of the 

p a r t i e s . " 161 So. 2d a t 876. The c o u r t n oted t h a t , i n 

McKenzie v. C h a s t a i n , 181 Ga. 807, 184 S.E. 276 (1936), a case 

i n which the p a r t i e s s e t t l e d the m a t t e r a f t e r the a p p e a l had 

been d e c i d e d , but w h i l e i t was s t i l l p ending on motion f o r 

r e h e a r i n g , the G e o r g i a Supreme Court had " r e c o g n i z e d the cause 

as h a v i n g become moot, v a c a t e d i t s judgment and withdrew i t s 

o p i n i o n and d i s m i s s e d the cause." 161 So. 2d a t 877. F i n d i n g 

t h a t the s e t t l e m e n t had r e n d e r e d i t s o p i n i o n moot, and f u r t h e r 

f i n d i n g no c i r c u m s t a n c e s r e q u i r i n g p r e s e r v a t i o n of i t s 

o r i g i n a l o p i n i o n , the c o u r t withdrew and v a c a t e d the o r i g i n a l 

o p i n i o n and d i s m i s s e d the a p p e a l . 
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In U.S. Bancorp Mortgage Co. v. Bonner M a l l P ' s h i p , 513 

U.S. 18 (1994), the U n i t e d S t a t e s Supreme Court noted t h a t 

" ' [ j ] u d i c i a l p r e c e d e n t s are p r e s u m p t i v e l y c o r r e c t and v a l u a b l e 

t o the l e g a l community as a whole. They are not merely the 

p r o p e r t y of p r i v a t e l i t i g a n t s and s h o u l d s t a n d u n l e s s a c o u r t 

c o n c l u d e s t h a t the p u b l i c i n t e r e s t would be s e r v e d by a 

v a c a t u r . ' " 513 U.S. a t 26 ( q u o t i n g Izumi S e i m i t s u Kogyo 

K a b u s h i k i K a i s h a v. U.S. P h i l i p s Corp., 510 U.S. 27, 40 (1993) 

(Stevens, J . , d i s s e n t i n g ) ) . Alabama j u r i s p r u d e n c e f u r t h e r 

r e c o g n i z e s t h a t , a l t h o u g h an a p p e a l may have become moot, the 

a p p e a l may y e t be d e c i d e d i f i t i s i n the p u b l i c i n t e r e s t t o 

do so. W i l l i s v. Buchman, 240 A l a . 386, 387, 199 So. 892, 894 

(1940) (on r e h e a r i n g ) . T h i s case, however, does not f a l l 

w i t h i n the p u b l i c - i n t e r e s t e x c e p t i o n t o the mootness d o c t r i n e . 

"'The c r i t e r i a f o r a p p l y i n g the p u b l i c i n t e r e s t 
e x c e p t i o n t o the mootness d o c t r i n e i n c l u d e the 
p u b l i c n a t u r e of the q u e s t i o n , the d e s i r a b i l i t y of 
an a u t h o r i t a t i v e d e t e r m i n a t i o n f o r the purpose of 
g u i d i n g p u b l i c o f f i c e r s , and the l i k e l i h o o d t h a t the 
q u e s t i o n w i l l g e n e r a l l y r e c u r . ' [1A C.J.S. A c t i o n s 
§ 81 (2005)] ( f o o t n o t e o m i t t e d ) . However, t h i s 
' e x c e p t i o n i s c o n s t r u e d n a r r o w l y ... and a c l e a r 
showing of each c r i t e r i o n i s r e q u i r e d t o b r i n g a 
case w i t h i n i t s terms.' In re A d o p t i o n of Walgreen, 
186 I l l . 2d 362, 365, 238 I l l . Dec. 124, 710 N.E.2d 
1226, 1227 (1999)." 
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Chapman v. Gooden, 974 So. 2d 972, 989 ( A l a . 2007) (emphasis 

added). In t h i s case, i t i s h i g h l y u n l i k e l y t h a t the p r e c i s e 

i s s u e b e f o r e t h i s c o u r t i s l i k e l y t o r e c u r . As FSC argued i n 

i t s i n i t i a l b r i e f s t o t h i s c o u r t , the i s s u e s r a i s e d i n the 

app e a l i n v o l v e the f i r s t and o n l y t r a n s a c t i o n of i t s k i n d i n 

the h i s t o r y of the CONRB — the l e a s i n g , w i t h o u t f i r s t 

o b t a i n i n g a c e r t i f i c a t e of need, by one h e a l t h - c a r e p r o v i d e r 

of the s i t e and equipment f o r m e r l y used by another h e a l t h - c a r e 

p r o v i d e r t o op e r a t e an e y e - o n l y ambulatory s u r g e r y c e n t e r . In 

i t s r e p l y b r i e f , FSC p a r t i c u l a r l y d i s c l a i m e d any attempt t o 

r a i s e b r o a d e r i s s u e s i n v o l v i n g o t h e r types of more common 

t r a n s a c t i o n s t h a t had been p r e v i o u s l y approved by the CONRB 

w i t h o u t the i s s u a n c e of a new c e r t i f i c a t e of need. 

Furthermore, i n c o n s i d e r i n g the m e r i t s of the a p p l i c a t i o n 

f o r r e h e a r i n g f i l e d by SHPDA, t h i s c o u r t r e c o g n i z e s t h a t some 

of the language p r e s e n t i n the o p i n i o n i s s u e d on o r i g i n a l 

s u b m i s s i o n c o u l d be i n t e r p r e t e d as ex c e e d i n g the scope of the 

i s s u e s p r e s e n t e d . Had FSC not f i l e d i t s l e t t e r , i t i s l i k e l y 

t h i s c o u r t would have a t l e a s t r e v i s e d the o p i n i o n t o remove 

the m i s l e a d i n g language and t o narrow i t s h o l d i n g t o the 

p a r t i c u l a r t r a n s a c t i o n a t i s s u e , r e n d e r i n g any subsequent 
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o p i n i o n i n a p p l i c a b l e t o the v a s t m a j o r i t y of t r a n s a c t i o n s the 

CONRB c o n s i d e r s . T h e r e f o r e , any r e v i s e d o p i n i o n l i k e l y would 

have had l i t t l e t o no impact on the manner i n which the CONRB 

handles more common b u s i n e s s t r a n s a c t i o n s among h e a l t h - c a r e 

p r o v i d e r s . As such, any r e v i s e d o p i n i o n would have had 

min i m a l p r e c e d e n t i a l v a l u e . Hence, we conclude t h a t a l l the 

f a c t o r s n e c e s s a r y t o pr o c e e d under the p u b l i c - i n t e r e s t 

e x c e p t i o n are not p r e s e n t i n t h i s case and t h a t the g e n e r a l 

r u l e t h a t t h i s c o u r t w i l l not d e c i d e moot appeals a p p l i e s . 

T h i s c o u r t f u r t h e r f i n d s t h a t i t would serve the p u b l i c 

i n t e r e s t t o withdraw and v a c a t e the o p i n i o n on o r i g i n a l 

s u b m i s s i o n t o a s s u r e t h a t i t does not i m p r o p e r l y i n f l u e n c e 

f u t u r e CONRB a c t i o n s . See U.S. Bancorp Mortg. Co., supr a . 

A c c o r d i n g l y , t h i s c o u r t hereby withdraws and v a c a t e s i t s 

o p i n i o n i s s u e d on November 30, 2012, and d i s m i s s e s t h i s 

a p p e a l . To c l a r i f y , by w i t h d r a w i n g and v a c a t i n g our o p i n i o n 

i s s u e d on o r i g i n a l s u b m i s s i o n , we i n t e n d t h a t t h a t o p i n i o n 

w i l l have no l e g a l f o r c e and e f f e c t , as i f i t had never been 

i s s u e d . See U.S. Bancorp Mortg. Co., supr a . By d i s m i s s i n g 

the a p p e a l , we i n t e n d t h a t the p a r t i e s w i l l be r e t u r n e d t o the 

same p o s i t i o n they o c c u p i e d b e f o r e the f i l i n g of the a p p e a l , 
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w i t h the CONRB d e c i s i o n g o v e r n i n g t h e i r r i g h t s . See Gary  

Powers Dev., I n c . v. S t a t e Home B u i l d e r s L i c e n s u r e Bd., 852 

So. 2d 778, 781 ( A l a . C i v . App. 2002) ( q u o t i n g FDIC v.  

E q u i t a b l e L i f e Assurance Soc'y of the U n i t e d S t a t e s , 289 A l a . 

192, 196, 266 So. 2d 752, 754 (1972)) ("The d i s m i s s a l of an 

app e a l o r d i n a r i l y l e a v e s the a p p e l l a n t ' i n the same p o s i t i o n 

as i f no ap p e a l had been t a k e n . ' " ) . 

APPLICATION GRANTED; OPINION OF NOVEMBER 30, 2012, 

WITHDRAWN; OPINION SUBSTITUTED; APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Thomas, and Donaldson, J J . , 

concur. 
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