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M i c h a e l L. K e a t i n g ("the husband") appeals from a 

judgment d i v o r c i n g him from J o d i K. K e a t i n g ("the w i f e " ) . I n 

the judgment, the t r i a l c o u r t , among o t h e r t h i n g s , d i v i d e d the 

m a r i t a l p r o p e r t y and o r d e r e d the husband t o pay the w i f e 

$1,000 each month i n p e r i o d i c alimony. 

T h i s c o u r t ' s r e v i e w of the r e c o r d i n d i c a t e s the 

f o l l o w i n g . The p a r t i e s m a r r i e d i n March 1998. One c h i l d was 

born of the m a r r i a g e . The c h i l d was 11 y e a r s o l d a t the time 

of the t r i a l . When the p a r t i e s m a r r i e d , the w i f e s a i d , she 

was a r e g i o n a l manager f o r a f i n a n c e company. The w i f e 

t e s t i f i e d t h a t no money was owed on the house she l i v e d i n a t 

the time she m a r r i e d the husband. The husband worked f o r a 

r e s t a u r a n t c h a i n i n M o b i l e . He d i d not own any r e a l p r o p e r t y 

a t the time of the m a r r i a g e , so the p a r t i e s l i v e d i n the 

w i f e ' s house. E v e n t u a l l y , the w i f e s a i d , t h e y s o l d her house 

and b u i l t a new house. L a t e r , t h e y s o l d t h a t house and moved 

i n t o the house i n which t h e y were l i v i n g when the w i f e f i l e d 

f o r a d i v o r c e i n A p r i l 2010. The w i f e a l s o t e s t i f i e d t h a t , 

when the p a r t i e s m a r r i e d , she p a i d o f f the husband's c r e d i t -

c a r d debt of between $8,000 and $9,000 and h i s s t u d e n t l o a n s , 

which were a "few thousand d o l l a r s . " 
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The w i f e t e s t i f i e d t h a t she sought a d i v o r c e on the 

ground of a d u l t e r y . She s a i d t h a t , i n 2007, she d i s c o v e r e d 

t h a t the husband was h a v i n g an a f f a i r w i t h someone w i t h whom 

he was a t t e n d i n g graduate s c h o o l . The w i f e s a i d t h a t the 

husband t o l d her t h a t t h e i r m a r r i a g e was over, t h a t he was i n 

l o v e w i t h the woman w i t h whom he was h a v i n g an a f f a i r , and 

t h a t he and t h a t woman p l a n n e d t o marry. However, the w i f e 

t e s t i f i e d , the woman d e c i d e d t o r e t u r n t o her own husband. 

The husband, i n t u r n , r e t u r n e d t o the w i f e and, a c c o r d i n g t o 

the w i f e , " p r e t t y much a c t e d p e r f e c t " f o r a time, b u t , the 

w i f e s a i d , the a f f a i r had had a " c a t a s t r o p h i c , h e a r t b r e a k i n g " 

e f f e c t on the m a r r i a g e . 

I n A p r i l 2010, the w i f e s a i d , she l e a r n e d t h a t the 

husband was h a v i n g another a f f a i r , t h i s time w i t h someone w i t h 

whom he had worked. She s a i d t h a t the husband t o l d her a t 

t h a t time t h a t t h e i r m a r r i a g e was over and t h a t she asked him 

f o r h i s wedding band and h i s key t o the m a r i t a l r e s i d e n c e . 

The w i f e t e s t i f i e d t h a t she asked the husband t o l e a v e the 

r e s i d e n c e but t h a t he r e f u s e d , t e l l i n g her h i s a t t o r n e y had 

t o l d him not t o move. The w i f e s a i d t h a t she f i l e d f o r a 

d i v o r c e the day a f t e r she l e a r n e d of the husband's 2010 
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a f f a i r , but she s t a y e d i n the m a r i t a l r e s i d e n c e about two more 

weeks. Du r i n g t h a t two-week p e r i o d , the w i f e s a i d , the 

husband would t a l k o p e n l y on the te l e p h o n e w i t h the woman w i t h 

whom he was h a v i n g the a f f a i r , and he c o n t i n u e d t o r e f u s e the 

w i f e ' s r e q u e s t t h a t he l e a v e the house. A f t e r about two 

weeks, the w i f e s a i d , she and the p a r t i e s ' c h i l d moved out of 

the m a r i t a l r e s i d e n c e and i n t o a s m a l l e r house, and the w i f e 

began h a v i n g t o pay r e n t . 

At the time of the t r i a l , the p a r t i e s owed $292, 574 on 

the f i r s t mortgage on the m a r i t a l r e s i d e n c e . They a l s o had a 

home-equity l i n e of c r e d i t w i t h a b a l a n c e of a p p r o x i m a t e l y 

$54,000. Documentary e v i d e n c e was i n t r o d u c e d i n d i c a t i n g t h a t 

the husband had purchased a house i n Daphne ("the Daphne 

house") i n F e b r u a r y 2010, about two months b e f o r e the w i f e 

f i l e d f o r the d i v o r c e . The w i f e t e s t i f i e d t h a t the husband 

d i d not t e l l her about the Daphne house, and her name d i d not 

appear on any of the paperwork r e g a r d i n g the house. The w i f e 

t e s t i f i e d t h a t , a f t e r she l e a r n e d about the Daphne house, the 

husband t o l d her t h a t he had cashed i n a r e t i r e m e n t account 

f o r the down payment. There was a p p r o x i m a t e l y $19,000 i n the 

r e t i r e m e n t account. The s e t t l e m e n t statement p r e p a r e d f o r the 
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purchase of the Daphne house i n d i c a t e d t h a t the husband had 

made a down payment of $22,391.98. The mortgage b a l a n c e f o r 

the Daphne house was a p p r o x i m a t e l y $72,000 a t the time of the 

t r i a l . A t the time of the t r i a l , the husband was e a r n i n g 

r e n t a l income from the Daphne house, and he had o f f e r e d the 

r e n t e r s an o p t i o n t o purchase the house f o r $117,900. 

At the time of the t r i a l , the w i f e worked a t a bank 

e a r n i n g an annual income of a p p r o x i m a t e l y $59,640. The 

husband worked f o r the U n i t e d S t a t e s Army Corps of E n g i n e e r s 

and had an annual income of a p p r o x i m a t e l y $84,575. I n 

a d d i t i o n t o t h e i r r e s p e c t i v e j o b s , the p a r t i e s a t one time had 

owned an e n g r a v i n g and p e r s o n a l i z a t i o n shop c a l l e d P e r s o n a l l y 

Yours G i f t s & A c c e s s o r i e s , LLC ("PY"). The w i f e owned 51% of 

PY; the husband owned 49%. The w i f e t e s t i f i e d t h a t PY never 

t u r n e d a " s i g n i f i c a n t p r o f i t " and t h a t i t had "a l o t of debt." 

The w i f e s a i d t h a t she had f i l e d a c l a i m w i t h BP, an o i l 

company, f o r revenue PY had l o s t as a r e s u l t of the 2010 

Deepwater H o r i z o n o i l s p i l l i n the G u l f of Mexico. She s a i d 

she had r e c e i v e d $15,065 from BP and $72,900 from the G u l f 

Coast Claims F a c i l i t y i n c o n n e c t i o n w i t h the o i l s p i l l . The 

w i f e t e s t i f i e d t h a t she had used the money she r e c e i v e d as a 
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r e s u l t of the o i l s p i l l t o pay PY's expenses, i n c l u d i n g p a y i n g 

o f f debt, p a y i n g o u t s t a n d i n g i n v o i c e s t o vendors, and making 

p a y r o l l . The w i f e s a i d t h a t a f t e r she and the husband 

s e p a r a t e d , the husband t o l d her he wanted n o t h i n g more t o do 

w i t h PY. She s a i d t h a t she had c l o s e d PY and had s o l d the 

f u r n i t u r e , f i x t u r e s , and e x i s t i n g i n v e n t o r y f o r $65,000. The 

w i f e t e s t i f i e d t h a t , a f t e r u s i n g the o i l - s p i l l money and the 

money from the s a l e of the a s s e t s of PY, the b u s i n e s s was 

s t i l l a p p r o x i m a t e l y $20,000 i n debt. The e v i d e n c e was 

u n d i s p u t e d t h a t , d e s p i t e b e i n g a 49% p a r t n e r i n PY, the 

husband had not p a i d a n y t h i n g toward i t s debt. 

I n a d d i t i o n t o h i s share of PY, the husband had a second 

b u s i n e s s , K e a t i n g & A s s o c i a t e s . Through K e a t i n g & A s s o c i a t e s , 

the husband wrote g r a n t s f o r government p r o j e c t s , engaged i n 

" p r o j e c t management," and d i d " s t u f f " f o r an a r c h i t e c t u r a l 

f i r m and f i r m s he had had c o n t a c t w i t h i n p r e v i o u s j o b s . 

K e a t i n g & A s s o c i a t e s had no employees o t h e r than the husband. 

The w i f e t e s t i f i e d t h a t K e a t i n g & A s s o c i a t e s a l s o earned 

income from a s s i s t i n g BP a f t e r the o i l s p i l l i n the G u l f . The 

p a r t i e s ' "proposed" t a x r e t u r n f o r 2010 i n d i c a t e d t h a t K e a t i n g 

& A s s o c i a t e s had income of $109,791 t h a t y e a r . The husband 
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s a i d t h a t , because of h i s f u l l - t i m e j o b w i t h the Army Corps of 

E n g i n e e r s , he d i d not have the time t o devote t o the p r o j e c t s 

he had been w o r k i n g on through K e a t i n g & A s s o c i a t e s . A t the 

time of the t r i a l , he s a i d , he was not e a r n i n g an income from 

K e a t i n g & A s s o c i a t e s . However, the husband a l s o t e s t i f i e d 

t h a t , a month b e f o r e the t r i a l , he had become a o n e - t h i r d 

p a r t n e r i n a v e n t u r e c a l l e d G l o b a l I n f r a s t r u c t u r e s Systems and 

S e r v i c e s , which was e s t a b l i s h e d t o do "energy management 

work." He s a i d t h a t he e x p e c t e d t o earn a t h i r d of any p r o f i t 

d e r i v e d from t h a t b u s i n e s s . The husband has a l s o t a u g h t 

e n g i n e e r i n g courses a t F a u l k n e r U n i v e r s i t y and the U n i v e r s i t y 

of South Alabama, e a r n i n g a p p r o x i m a t e l y $12,000 a n n u a l l y . 

The w i f e had a r e t i r e m e n t account through her employer of 

a p p r o x i m a t e l y $20,409. She t e s t i f i e d t h a t , a t one time, she 

had an a d d i t i o n a l r e t i r e m e n t account of more than $60,000, but 

the p a r t i e s c l o s e d t h a t account and used the proceeds toward 

the purchase of the m a r i t a l r e s i d e n c e . The husband had 

numerous r e t i r e m e n t accounts a t the time of the t r i a l . Those 

accounts t o t a l e d a p p r o x i m a t e l y $57,386. 

The w i f e t e s t i f i e d t h a t she had been u s i n g c r e d i t c ards 

to meet her monthly expenses a f t e r she and the husband 
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s e p a r a t e d . Both p a r t i e s were q u e s t i o n e d e x t e n s i v e l y r e g a r d i n g 

t h e i r f i n a n c e s , i n c l u d i n g t h e i r debt, the n e c e s s i t y f o r 

c e r t a i n e x p e n d i t u r e s , the n e c e s s i t y f o r c e r t a i n d e d u c t i o n s 

from t h e i r r e s p e c t i v e paychecks, l o a n s , and b u s i n e s s p r o f i t s 

and l o s s e s . Both p a r t i e s contended t h a t the o t h e r had access 

to money t h a t was unaccounted f o r i n the documents exchanged 

d u r i n g d i s c o v e r y . 

A f t e r the w i f e f i l e d f o r a d i v o r c e i n A p r i l 2010, the 

p a r t i e s e n t e r e d i n t o a "Temporary Agreement Pending F i n a l 

H e a r i n g . " Pursuant t o t h a t agreement, which the t r i a l c o u r t 

adopted on June 4, 2010, the husband was t o r e t a i n p o s s e s s i o n 

of the m a r i t a l r e s i d e n c e . He a l s o was t o c o n t i n u e t o make the 

payments on the f i r s t mortgage on t h a t r e s i d e n c e and t o pay 

f o r a l l u t i l i t i e s f o r the m a r i t a l r e s i d e n c e . The husband and 

the w i f e were t o be e q u a l l y r e s p o n s i b l e f o r the payments on 

the home-equity l i n e of c r e d i t . 

The husband and the w i f e a l s o agreed t o "share j o i n t 

c u s t o d y of the minor c h i l d , " w i t h the w i f e h a v i n g p r i m a r y 

p h y s i c a l c u s t o d y s u b j e c t t o the husband's v i s i t a t i o n . However, 

the p a r t i e s a l s o agreed t o e v e n l y d i v i d e " a l l expenses r e l a t e d 

to the minor c h i l d , " w i t h the caveat t h a t " [ a ] n y c o s t g r e a t e r 
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t h a t $50.00 must be m u t u a l l y agreed upon. I n c l u d i n g but not 
l i m i t e d t o : 

"1. E d u c a t i o n a l t u i t i o n , f e e s and meals/snacks. 

"2. E x t r a c u r r i c u l a r a c t i v i t i e s . 

"3. Summer camps and daycare. 

"4. C e l l phone b i l l . 

"5. C l o t h i n g . 

"6. Doctor/co-pay expenses and p r e s c r i p t i o n s . " 

As t o those expenses, the husband agreed t o reimburse the w i f e 

f o r payments she made on h i s b e h a l f w i t h i n 14 days o f 

n o t i f i c a t i o n . 

A f t e r the t r i a l , the t r i a l c o u r t e n t e r e d a judgment 

d i v o r c i n g the p a r t i e s on the ground o f a d u l t e r y . The p a r t i e s 

were awarded j o i n t l e g a l c u s t o d y o f the c h i l d , and the w i f e 

was awarded p r i m a r y p h y s i c a l custody. The husband was o r d e r e d 

t o pay $1,123 per month i n c h i l d s u p p o r t . I n a d d i t i o n , the 

husband was o r d e r e d t o pay the w i f e a t o t a l of $17,259.82 i n 

past-due pendente l i t e c h i l d s u p p o r t . However, a f t e r a 

h e a r i n g on the husband's motion t o a l t e r , amend, or v a c a t e the 

judgment, the t r i a l c o u r t amended the judgment and awarded the 

w i f e $8,629.91 i n pendente l i t e c h i l d s u p p o r t . That f i g u r e 
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r e p r e s e n t s h a l f of the o r i g i n a l award, t o r e f l e c t the p a r t i e s ' 

agreement. 

The t r i a l c o u r t o r d e r e d t h a t the m a r i t a l home be s o l d and 

t h a t any e q u i t y r e m a i n i n g a f t e r the payment of the mortgage, 

the home-equity l i n e of c r e d i t , and fees r e l a t e d t o the s a l e 

of the home was t o be p a i d t o the w i f e . The husband was 

a l l o w e d t o remain i n the m a r i t a l r e s i d e n c e u n t i l i t s o l d , and 

he was o r d e r e d t o be r e s p o n s i b l e f o r making the payments on 

both the f i r s t mortgage and the home-equity l i n e of c r e d i t . 

The husband a l s o was awarded the house he had purchased i n 

Daphne. 

The w i f e was awarded a l l the b u s i n e s s i n t e r e s t i n PY. 

The husband was awarded a l l the b u s i n e s s i n t e r e s t i n K e a t i n g 

& A s s o c i a t e s . The p a r t i e s were each awarded t h e i r r e s p e c t i v e 

v e h i c l e s . I n a d d i t i o n , the t r i a l c o u r t o r d e r e d t h a t the w i f e 

was t o be r e s p o n s i b l e f o r p a y i n g the debt on one of the 

p a r t i e s ' c r e d i t c a r d s , which had a b a l a n c e of a p p r o x i m a t e l y 

$72 f i v e months b e f o r e the judgment was e n t e r e d . The t r i a l 

c o u r t o r d e r e d t h a t t h r e e of the p a r t i e s ' s a v i n g s or "ETrade" 

accounts be l i q u i d a t e d t o pay the debt i n c u r r e d on two o t h e r 

c r e d i t c a r d s , which had a combined o u t s t a n d i n g b a l a n c e of 
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a p p r o x i m a t e l y $31,210.84 f i v e months b e f o r e the judgment was 

e n t e r e d . The husband was o r d e r e d t o pay any r e m a i n i n g m a r i t a l 

debt, e x c l u d i n g debt " a t t a c h e d " t o the m a r i t a l r e s i d e n c e . 

F i n a l l y , the husband was o r d e r e d t o pay the w i f e $1,000 a 

month i n p e r i o d i c alimony. 

The husband t i m e l y appealed. The w i f e , who has proceeded 

pro se a t times d u r i n g t h i s l i t i g a t i o n , d i d not submit a b r i e f 

on a p p e a l . 

Our s t a n d a r d of r e v i e w of a judgment d e t e r m i n i n g an award 

of alimony and d i v i d i n g m a r i t a l p r o p e r t y i s w e l l s e t t l e d . 

"When the t r i a l c o u r t f a s h i o n s a p r o p e r t y d i v i s i o n 
f o l l o w i n g the p r e s e n t a t i o n of ore tenus e v i d e n c e , 
i t s judgment as t o t h a t e v i d e n c e i s presumed c o r r e c t 
on a p p e a l and w i l l not be r e v e r s e d absent a showing 
t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n or t h a t 
i t s d e c i s i o n i s p l a i n l y and p a l p a b l y wrong. Rober t s  
v. R o b e r t s , 802 So. 2d 230, 235 ( A l a . C i v . App. 
2001); P a r r i s h v. P a r r i s h , 617 So. 2d 1036, 1038 
( A l a . C i v . App. 1993); and H a l l v. Mazzone, 486 So. 
2d 408, 410 ( A l a . 1986) . A p r o p e r t y d i v i s i o n i s 
r e q u i r e d t o be e q u i t a b l e , not e q u a l , and a 
d e t e r m i n a t i o n of what i s e q u i t a b l e r e s t s w i t h i n the 
b r o a d d i s c r e t i o n of the t r i a l c o u r t . P a r r i s h , 617 
So. 2d a t 1038. In f a s h i o n i n g a p r o p e r t y d i v i s i o n 
and an award of alimony, the t r i a l c o u r t must 
c o n s i d e r f a c t o r s such as the e a r n i n g c a p a c i t i e s of 
the p a r t i e s ; t h e i r f u t u r e p r o s p e c t s ; t h e i r ages, 
h e a l t h , and s t a t i o n i n l i f e ; the l e n g t h of the 
p a r t i e s ' m a r r i a g e ; and the s o u r c e , v a l u e , and type 
of m a r i t a l p r o p e r t y . Robinson v. Robinson, 795 So. 
2d 729, 734 ( A l a . C i v . App. 2001). '[W]e note t h a t 
t h e r e i s no r i g i d s t a n d a r d or m a t h e m a t i c a l f o r m u l a 
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on which a t r i a l c o u r t must base i t s d e t e r m i n a t i o n 
of alimony and the d i v i s i o n of m a r i t a l a s s e t s . ' 
Yohey v. Yohey, 890 So. 2d 160, 164 ( A l a . C i v . App. 
2 0 0 4) ." 

Stone v. Stone, 26 So. 3d 1232, 1236 ( A l a . C i v . App. 2009). 

The husband contends t h a t the amount of past-due pendente 

l i t e c h i l d s u pport the t r i a l c o u r t awarded t o the w i f e i n the 

f i n a l judgment was m a t h e m a t i c a l l y i n c o r r e c t o r , a l t e r n a t i v e l y , 

t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n making t h a t 

award because, the husband says, the award v i o l a t e d the 

temporary agreement the p a r t i e s had reached d u r i n g the 

pendency of the l i t i g a t i o n . 

The t r i a l c o u r t awarded the w i f e $20,731 f o r expenses she 

had i n c u r r e d on b e h a l f of the c h i l d . The t r i a l c o u r t then 

o f f s e t t h a t amount by $3,471.18 f o r expenses the husband had 

i n c u r r e d on b e h a l f of the c h i l d , and i t determined t h a t the 

husband owed the w i f e $17,259.82 i n pendente l i t e s u p p o r t . 

The t r i a l c o u r t then d i v i d e d t h a t amount i n h a l f , t o r e f l e c t 

the p a r t i e s ' agreement, so t h a t the w i f e was awarded 

$8,629.91. However, t h i s c o u r t i s unable t o d i s c e r n from the 

r e c o r d how the t r i a l c o u r t a r r i v e d a t the i n i t i a l f i g u r e of 

$20,731 i n expenses, on which the o t h e r c a l c u l a t i o n s were 

based. 
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The w i f e t e s t i f i e d t h a t she had k e p t up w i t h the expenses 

she had i n c u r r e d on b e h a l f of the c h i l d d u r i n g the 19 months 

between the time the t r i a l c o u r t e n t e r e d an o r d e r a d o p t i n g the 

temporary agreement and the e n t r y of the f i n a l judgment. The 

t o t a l amount of those expenses was $18,542.66. The w i f e 

agreed t h a t the husband's share of those expenses would have 

been $9,271.33. In a d d i t i o n , the w i f e acknowledged t h a t she 

d i d not make a l l of her share of the payments toward the home-

e q u i t y l i n e of c r e d i t as c a l l e d f o r i n the temporary 

agreement. When the husband was g i v e n a c r e d i t f o r those 

m i s s e d payments, the w i f e s a i d , he would owe her a t o t a l of 

$5,196.33. The w i f e a l s o acknowledged t h a t she d i d not 

d i s c u s s w i t h the husband each e x p e n d i t u r e of more than $50 

spent on b e h a l f of the c h i l d ; however, she s a i d , the husband 

had r e f u s e d t o d i s c u s s a n y t h i n g w i t h her and, throughout the 

pendency of the l i t i g a t i o n , had r e f u s e d t o reimburse her f o r 

those e x p e n d i t u r e s . 

In h i s o r i g i n a l b r i e f t o t h i s c o u r t , the husband a s s e r t e d 

t h a t he owes the w i f e o n l y $371.25 i n pendente l i t e s u p p o r t 

f o r the 19 months the temporary agreement was i n e f f e c t . On 

r e h e a r i n g , the husband contends t h a t , "upon f u r t h e r a n a l y s i s , " 
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he does not owe any pendente l i t e s u p p o r t . G i v e n t h a t the 

p a r t i e s had agreed t o d i v i d e the expenses i n c u r r e d on b e h a l f 

of the c h i l d , i n c l u d i n g expenses f o r i t e m s such as t u i t i o n , 

f e e s , meals and snacks, c l o t h e s , m e d i c a l expenses, and the 

c h i l d ' s e x t r a c u r r i c u l a r a c t i v i t i e s , the husband's c l a i m t h a t 

he s h o u l d pay l e s s than $400 toward s u p p o r t of the c h i l d f o r 

a 19-month p e r i o d i s i m p l a u s i b l e . 

From the e v i d e n c e c o n t a i n e d i n the r e c o r d , the t r i a l 

c o u r t c o u l d have determined t h a t the husband was u n c o o p e r a t i v e 

i n s h a r i n g expenses i n c u r r e d on b e h a l f of the c h i l d and t h a t 

the w i f e was e n t i t l e d t o reimbursement f o r the expenses f o r 

which she had documentation. N o n e t h e l e s s , because we cannot 

determine how the t r i a l c o u r t a r r i v e d a t the award of 

$8,629.91 i n pendente l i t e c h i l d s u p p o r t t o the w i f e , we must 

r e v e r s e the judgment as t o t h i s i s s u e and remand the cause f o r 

the t r i a l c o u r t t o r e c a l c u l a t e the amount of pendente l i t e 

s u p p o r t owed t o the w i f e or t o demonstrate how i t reached the 

$20,731 amount of expenses on which i t s award i s based. 

The husband a l s o argues t h a t the f i n a l judgment r e q u i r i n g 

him t o make the monthly payments on b o t h the f i r s t mortgage on 

the m a r t i a l r e s i d e n c e and the home-equity l i n e of c r e d i t was 
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i n e q u i t a b l e because, he says, a p p r o x i m a t e l y h a l f of the 

ba l a n c e on the home-equity l i n e of c r e d i t was a t t r i b u t a b l e t o 

the purchase of the w i f e ' s v e h i c l e . He s t a t e s t h a t , " [ f ] o r 

t h a t reason a l o n e , a r g u a b l y , she s h o u l d be o b l i g a t e d t o pay 

o n e - h a l f of the [home-equity l i n e of c r e d i t ] i n s t a l l m e n t s . 

..." The husband's argument as t o t h i s i s s u e i s one paragraph 

i n l e n g t h , and he f a i l s t o c i t e any a u t h o r i t y i n sup p o r t of 

h i s p o s i t i o n . 

"Rule 2 8 ( a ) ( 1 0 ) [ , A l a . R. App. P.,] r e q u i r e s 
t h a t arguments i n b r i e f s c o n t a i n d i s c u s s i o n s of 
f a c t s and r e l e v a n t l e g a l a u t h o r i t i e s t h a t s u p p o r t 
the p a r t y ' s p o s i t i o n . I f they do not, the arguments 
are waived. Moore v. P r u d e n t i a l R e s i d e n t i a l S e r v s .  
L t d . P ' s h i p , 849 So. 2d 914, 923 ( A l a . 2002); 
A r r i n g t o n v. M a t h i s , 929 So. 2d 468, 470 n. 2 ( A l a . 
C i v . App. 2005); Hamm v. S t a t e , 913 So. 2d 460, 486 
( A l a . Crim. App. 2002). 'This i s so, because " ' i t 
i s not the f u n c t i o n of t h i s C ourt t o do a p a r t y ' s 
l e g a l r e s e a r c h or t o make and address l e g a l 
arguments f o r a p a r t y based on u n d e l i n e a t e d g e n e r a l 
p r o p o s i t i o n s not s u p p o r t e d by s u f f i c i e n t a u t h o r i t y 
or argument.'"' 
v. Smith, 964 So. 

Jimmy Day Plumbing & H e a t i n g , I n c . 
. 2d 1, 9 ( A l a . 2007) ( q u o t i n g B u t l e r 

v. Town of Argo, 871 So. 2d 1, 20 ( A l a . 2003), 
q u o t i n g i n t u r n Dykes v. Lane T r u c k i n g , I n c . , 652 
So. 2d 248, 251 ( A l a . 1 9 9 4 ) ) . " 

White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 

1058 ( A l a . 2008). 

Moreover, we note t h a t , i n the f i n a l judgment, the t r i a l 

c o u r t p e r m i t t e d the husband t o remain i n the m a r i t a l r e s i d e n c e 
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u n t i l i t i s s o l d . A l s o , the p a r t i e s had used the money from 

the w i f e ' s r e t i r e m e n t account t o make the down payment on the 

m a r i t a l r e s i d e n c e . The r e c o r d i n d i c a t e s t h a t when the w i f e 

d i s c o v e r e d the husband was i n v o l v e d i n a second e x t r a m a r i t a l 

a f f a i r , the husband acknowledged the a f f a i r and t o l d the w i f e 

t h a t t h e i r m a r r i a g e was "over." When the w i f e asked the 

husband t o l e a v e the m a r i t a l r e s i d e n c e , the husband r e f u s e d , 

so the w i f e and the c h i l d moved t o a s e p a r a t e r e s i d e n c e f o r 

which the w i f e has had t o pay r e n t . The w i f e s a i d the house 

she and the c h i l d were r e n t i n g had a p p r o x i m a t e l y h a l f the 

square fo o t a g e of the m a r i t a l r e s i d e n c e . She a l s o s a i d t h a t 

the m a r i t a l r e s i d e n c e had a p o o l ; the r e n t a l house d i d not. 

Throughout the pendency of the l i t i g a t i o n , the husband 

remained i n the m a r i t a l r e s i d e n c e . A t the same time, he 

f a i l e d t o reimburse the w i f e f o r h i s share of the expenses 

i n c u r r e d on b e h a l f of the c h i l d . The husband has had the 

b e n e f i t of r e m a i n i n g i n the m a r i t a l r e s i d e n c e , and, as he t o l d 

the t r i a l c o u r t , h i s l i f e s t y l e has not changed s i n c e the w i f e 

and the c h i l d l e f t the m a r i t a l r e s i d e n c e . Based on the r e c o r d 

b e f o r e us, we cannot say t h a t the t r i a l c o u r t abused i t s 

d i s c r e t i o n i n r e q u i r i n g the husband t o make bot h the monthly 
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mortgage payments on the m a r i t a l r e s i d e n c e and the monthly 

payments on the b a l a n c e owed on the home-equity l i n e of 

c r e d i t . 

The husband a l s o argues t h a t the award of $1, 000 each 

month i n p e r i o d i c alimony t o the w i f e i s not j u s t i f i e d and i s 

i n e q u i t a b l e . The w i f e worked as a branch manager of a bank 

and s a i d her take-home pay was $3,156.52 each month. In h i s 

b r i e f on a p p e a l , the husband attempts t o demonstrate t h a t the 

w i f e ' s " t r u e " monthly income was a c t u a l l y $3,667.65, and not 

$3,156.52 as the w i f e had c l a i m e d . The husband attempts t o 

d i s c o u n t the amount the w i f e c o n t r i b u t e d t o her r e t i r e m e n t 

account and t o the payment of her h e a l t h - i n s u r a n c e premium. 

He a l s o c h a l l e n g e s a number of the expenses on her budget as 

b e i n g too h i g h or unnecessary. The husband u l t i m a t e l y 

determines t h a t , by h i s c a l c u l a t i o n , when c h i l d s u p p o r t i s 

c o n s i d e r e d , the w i f e would have a s u r p l u s of $518.81 each 

month w i t h o u t r e c e i v i n g alimony. 

On the o t h e r hand, the husband c l a i m e d t h a t he had a 

monthly " d i s p o s a b l e income" of $5,112.14. I t appears t h a t 

t h a t income was o n l y what he earned from h i s job w i t h the Army 

Corps of E n g i n e e r s . I t d i d not i n c l u d e h i s t e a c h i n g j o b s , 
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from which he earned a p p r o x i m a t e l y $12,000 a n n u a l l y , income he 

earned from the r e n t a l p r o p e r t y he had purchased i n Daphne, or 

h i s income from K e a t i n g & A s s o c i a t e s , which was more than 

$100,000 b e f o r e the d i v o r c e , or from h i s c o n s u l t i n g work w i t h 

G l o b a l I n f r a s t r u c t u r e s Systems and S e r v i c e s . The husband 

c l a i m e d t h a t , based on h i s monthly take-home pay of $5,112.14, 

he would have a s h o r t f a l l of $201.04 each month i f he were 

r e q u i r e d t o pay $1,000 a month i n alimony. Based on the 

e v i d e n c e , the t r i a l c o u r t c o u l d have b e l i e v e d the w i f e ' s 

c a l c u l a t i o n s as t o her income and expenses over the husband's 

c a l c u l a t i o n s . A d d i t i o n a l l y , the t r i a l c o u r t c o u l d have 

determined t h a t the husband's t o t a l income was s u f f i c i e n t t o 

pay the w i f e $1,000 a month i n alimony w i t h o u t " c r i p p l i n g " 

him, as the husband argues. A l s o , we note t h a t the payments 

toward the mortgage and the b a l a n c e of the home-equity l i n e of 

c r e d i t c o n s t i t u t e $3,190.18 of the husband's monthly 

e x p e n d i t u r e s . When the m a r i t a l r e s i d e n c e s e l l s , the husband 

w i l l be r e l i e v e d of t h a t burden and w i l l be a b l e t o lower h i s 

monthly mortgage or r e n t a l payments i f he chooses. 

Furthermore, i n d e t e r m i n i n g whether t o award alimony and 

d i v i d e m a r i t a l p r o p e r t y , the t r i a l c o u r t may c o n s i d e r the 
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r e l a t i v e f a u l t of the p a r t i e s f o r the breakdown of the 

m a r r i a g e . Lackey v. Lackey, 18 So. 3d 393, 401 ( A l a . C i v . 

App. 2009); and Davis v. D a v i s , [Ms. 2110119, Oct. 12, 2012] 

So. 3d , ( A l a . C i v . App. 2012) . "'Where one spouse 

i s g u i l t y of misconduct toward the o t h e r spouse, the t r i a l 

c o u r t ' s award may be as l i b e r a l as the e s t a t e of the o f f e n d i n g 

spouse w i l l p e r m i t under the c i r c u m s t a n c e s . ' " McDowell v.  

McDowell, 644 So. 2d 27, 28 ( A l a . C i v . App. 1994) ( q u o t i n g 

S h i r l e y v. S h i r l e y , 600 So. 2d 284, 287 ( A l a . C i v . App. 

1992)). 

In h i s b r i e f , the husband appears t o argue t h a t the t r i a l 

c o u r t s h o u l d not have c o n s i d e r e d e v i d e n c e of h i s a d u l t e r y i n 

awarding the w i f e alimony because, he says, the p a r t i e s 

r e c o n c i l e d a f t e r h i s a f f a i r i n 2007 came t o l i g h t and he and 

the w i f e were i n t i m a t e a f t e r the w i f e l e a r n e d of the 2010 

a f f a i r . The husband d i d not p r o v i d e any a u t h o r i t y f o r h i s 

c o n t e n t i o n t h a t , because the p a r t i e s were i n t i m a t e a f t e r they 

s e p a r a t e d , the t r i a l c o u r t c o u l d not c o n s i d e r the husband's 

a d u l t e r y when d e t e r m i n i n g whether t o award alimony. 

The w i f e acknowledged t h a t the two had been i n t i m a t e 

a f t e r she d i s c o v e r e d the husband's second a f f a i r . She 
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t e s t i f i e d t h a t a f t e r she had moved t o the r e n t a l house, the 

husband had o c c a s i o n a l l y come over and " a c t e d l i k e he missed" 

h e r . She s a i d t h a t they would watch t e l e v i s i o n and have a 

g l a s s of wine and t h a t , on " p r o b a b l y t h r e e " o c c a s i o n s , they 

had "wound up h a v i n g r e l a t i o n s . " The w i f e s a i d t h e i r i n t i m a c y 

had o c c u r r e d because she was l o n e l y and mis s e d the husband and 

because he had t o l d her t h a t he missed her and "not t o g i v e 

up." The w i f e a l s o t e s t i f i e d t h a t , a f t e r they had been 

i n t i m a t e , the husband t o l d her t h a t he was s t i l l s e e i n g t he 

woman w i t h whom he had been h a v i n g an a f f a i r but t h a t the w i f e 

c o u l d no l o n g e r pursue a d i v o r c e on the ground of a d u l t e r y 

because they had had sex s i n c e they had s e p a r a t e d . However, 

the w i f e s a i d , she never moved back i n w i t h the husband and 

they never r e c o n c i l e d a f t e r the second a f f a i r . The husband, 

on the o t h e r hand, t e s t i f i e d t h a t the w i f e had been the 

i n s t i g a t o r of t h e i r i n t i m a c y a f t e r they s e p a r a t e d . He d i d not 

contend t h a t t h e y had ever r e c o n c i l e d a f t e r the second a f f a i r . 

The husband a l s o c i t e s no a u t h o r i t y t o sup p o r t h i s c o n t e n t i o n 

t h a t the p a r t i e s ' i n t i m a c y a f t e r s e p a r a t i n g n e c e s s a r i l y 

r e q u i r e s a d e t e r m i n a t i o n t h a t the w i f e condoned the a f f a i r . 
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In f a c t , our r e v i e w of the r e c o r d i n d i c a t e s t h a t the w i f e 

never f o r g a v e or condoned the husband's conduct. 

Based on the e v i d e n c e of the husband's a d u l t e r y , h i s 

v a r i o u s s o u rces of income, the amount of h i s income and the 

w i f e ' s income, the changes i n the w i f e and c h i l d ' s l i f e s t y l e , 

and the husband's comment t h a t h i s l i f e s t y l e had not changed 

at a l l s i n c e he and the w i f e had s e p a r a t e d , we conclude t h a t 

the t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n i n o r d e r i n g the 

husband t o pay the w i f e $1,000 a month i n p e r i o d i c alimony. 

The husband a s s e r t s t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n d i v e s t i n g him of h i s i n t e r e s t i n the p a r t i e s ' 

e n g r a v i n g b u s i n e s s , PY. The w i f e t e s t i f i e d t h a t the b u s i n e s s 

had not been p r o f i t a b l e and t h a t she had s o l d the b u s i n e s s . 

She s a i d t h a t she had used the proceeds from the s a l e , as w e l l 

as money r e c e i v e d as a r e s u l t of the o i l s p i l l , t o pay PY's 

d e b t s , but t h a t PY s t i l l had debt of about $20,000. The 

husband acknowledged t h a t he had not p a i d any money toward 

PY's debt, even though he was a 49% s h a r e h o l d e r i n the 

b u s i n e s s . Furthermore, i n a r g u i n g t h a t d i v e s t i n g him of h i s 

share of PY was i n e q u i t a b l e , the husband never mentions t h a t 

the t r i a l c o u r t awarded him K e a t i n g & A s s o c i a t e s and d i v e s t e d 
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the w i f e of any i n t e r e s t she may have had i n t h a t b u s i n e s s . 

The husband conceded t h a t , a l t h o u g h he d i d not have the time 

he once had t o put i n t o K e a t i n g & A s s o c i a t e s , i t was s t i l l an 

ongoing concern. Evidence a l s o i n d i c a t e d t h a t the husband had 

j u s t become a p a r t n e r i n another c o n s u l t i n g b u s i n e s s from 

which he e x p e c t e d t o earn income. The husband's c o n t e n t i o n 

t h a t the t r i a l c o u r t abused i t s d i s c r e t i o n i n d i v e s t i n g him of 

h i s i n t e r e s t i n PY i s not w e l l t a k e n . 

The husband a l s o argues t h a t the t r i a l c o u r t abused i t s 

d i s c r e t i o n i n r e q u i r i n g him t o l i q u i d a t e f i n a n c i a l accounts 

to pay c e r t a i n m a r i t a l debt. The l i q u i d a t i o n of the a c c o u n t s , 

which were accumulated d u r i n g the course of the m a r r i a g e , t o 

pay m a r i t a l debt n e c e s s a r i l y meant t h a t n e i t h e r the husband 

nor the w i f e r e c e i v e d proceeds from those a c c o u n t s . As 

mentioned, the t r i a l c o u r t heard the e v i d e n c e r e g a r d i n g the 

p a r t i e s ' r e s p e c t i v e incomes and debt, t h e i r employment 

o p p o r t u n i t i e s , and the causes of the breakdown of the 

m a r r i a g e . Based on the r e c o r d b e f o r e us, we cannot say t h a t 

the t r i a l c o u r t abused i t s d i s c r e t i o n i n o r d e r i n g t h a t the 

proceeds of c e r t a i n f i n a n c i a l accounts be used t o pay the 

p a r t i e s ' debt. 
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The husband a l s o contends t h a t the t r i a l c o u r t abused i t s 

d i s c r e t i o n i n mandating more e x p e n s i v e h e a l t h - i n s u r a n c e 

coverage through the w i f e ' s employer r a t h e r than the i n s u r a n c e 

a v a i l a b l e t hrough h i s employer i n c a l c u l a t i n g c h i l d s u p p o r t . 

The husband c i t e s no a u t h o r i t y f o r t h i s c o n t e n t i o n . 

A c c o r d i n g l y , t h i s argument i s waived. White Sands Group, 998 

So. 2d a t 1058. 

The husband argues t h a t the t r i a l c o u r t abused i t s 

d i s c r e t i o n i n awarding the w i f e $12,000 t o be p a i d toward her 

a t t o r n e y f e e . In support of h i s c o n t e n t i o n , the husband 

s t a t e s t h a t the w i f e f a i l e d t o demonstrate t h a t she had a 

f i n a n c i a l need f o r an award of an a t t o r n e y fee and t h a t t h e r e 

was no e v i d e n t i a r y b a s i s f o r an award of $12,000. 

"'Whether t o award an a t t o r n e y fee i n 
a domestic r e l a t i o n s case i s w i t h i n the 
sound d i s c r e t i o n of the t r i a l c o u r t and, 
absent an abuse of t h a t d i s c r e t i o n , i t s 
r u l i n g on t h a t q u e s t i o n w i l l not be 
r e v e r s e d . Thompson v. Thompson, 650 So. 2d 
928 ( A l a . C i v . App. 1994) . " F a c t o r s t o be 
c o n s i d e r e d by the t r i a l c o u r t when awarding 
such f e e s i n c l u d e the f i n a n c i a l 
c i r c u m s t a n c e s of the p a r t i e s , the p a r t i e s ' 
conduct, the r e s u l t s of the l i t i g a t i o n , 
and, where a p p r o p r i a t e , the t r i a l c o u r t ' s 
knowledge and e x p e r i e n c e as t o the v a l u e of 
the s e r v i c e s performed by the a t t o r n e y . " 
F i g u r e s v. F i g u r e s , 624 So. 2d 188, 191 
( A l a . C i v . App. 1993).' 
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"G l o v e r v. G l o v e r , 678 So. 2d 174, 176 ( A l a . C i v . 
App. 1996)." 

E.A.B. v. D.G.W., [Ms. 2100718, Sept. 7, 2012] So. 3d , 

( A l a . C i v . App. 2012). 

In t h i s case, as mentioned, the t r i a l c o u r t c o u l d have 

determined t h a t the husband's f i n a n c i a l c i r c u m s t a n c e s were 

more f a v o r a b l e than the w i f e ' s . The e v i d e n c e a l s o s u p p o r t e d 

the t r i a l c o u r t ' s f i n d i n g t h a t the husband's conduct was the 

p r i m a r y cause of the breakdown of the m a r r i a g e . The t r i a l 

c o u r t ' s judgment i n d i c a t e d t h a t i t r e j e c t e d many of the 

husband's arguments d u r i n g the l i t i g a t i o n . Moreover, c o n t r a r y 

t o the husband's a s s e r t i o n t h a t t h e r e was no e v i d e n t i a r y b a s i s 

f o r the v a l u e of the s e r v i c e s of the w i f e ' s a t t o r n e y s , the 

w i f e t e s t i f i e d t h a t she had p a i d $5,000 t o the a t t o r n e y who 

f i r s t r e p r e s e n t e d her i n t h i s case and who f i l e d the c o m p l a i n t 

on her b e h a l f . In a d d i t i o n , by the time of the t r i a l , the 

w i f e s a i d , she had p a i d her c u r r e n t a t t o r n e y $10,000 and was 

aware t h a t she s t i l l owed her a t t o r n e y f o r o u t s t a n d i n g 

expenses. We note t h a t the r e c o r d i n t h i s case i s 1,010 pages 

l o n g , e x c l u d i n g the 3 boxes of e x h i b i t s , which h o l d about 500 

pages of documents each. The w i f e ' s t e s t i m o n y r e g a r d i n g the 

amount she had p a i d t o her a t t o r n e y s p r o v i d e d the t r i a l c o u r t 
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w i t h an e v i d e n t i a r y b a s i s f o r i t s award of an a t t o r n e y f e e ; 

t h e r e f o r e , we conclude t h a t the t r i a l c o u r t d i d not abuse i t s 

d i s c r e t i o n i n o r d e r i n g the husband t o pay the w i f e an a t t o r n e y 

fee of $12,000. See T.K.T. v. F.P.T., 716 So. 2d 1235, 1240 

( A l a . C i v . App. 1998) ( t r i a l c o u r t d i d not abuse i t s 

d i s c r e t i o n i n awarding w i f e an a t t o r n e y fee of $15,000 when 

w i f e ' s a t t o r n e y ' s f e e s t o t a l e d $20,250 and she had a l r e a d y 

p a i d a t t o r n e y $7,100 and c o s t s of $3,418.15). 

F i n a l l y , the husband contends t h a t the t r i a l c o u r t abused 

i t s d i s c r e t i o n i n d e n y ing h i s motion t o e n f o r c e a p u r p o r t e d 

" s e t t l e m e n t agreement" the p a r t i e s had reached b e f o r e the 

t r i a l of t h i s m a t t e r . The husband c i t e s a motion t o withdraw 

t h a t the w i f e ' s f i r s t a t t o r n e y f i l e d w i t h the c o u r t . As 

grounds f o r h i s r e q u e s t t o withdraw from the case, the w i f e ' s 

f i r s t a t t o r n e y s t a t e d : 

"1. The [wife] and [the husband] have a p p a r e n t l y 
reached a s e t t l e m e n t agreement i n s a i d case. 

"2. The [wife] has i n f o r m e d the u n d e r s i g n e d c o u n s e l 
t h a t she wishes t o a l l o w [the husband's] a t t o r n e y , 
Mr. Thomas P. O l l i n g e r , t o d r a f t s a i d s e t t l e m e n t 
agreement and r e p r e s e n t h e r s e l f pro se from t h i s 
p o i n t f o r w a r d . " 

The t r i a l c o u r t g r a n t e d the motion on F e b r u a r y 4, 2011. Less 

than two weeks l a t e r , the w i f e r e t a i n e d a second a t t o r n e y , who 
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f i l e d a n o t i c e of appearance on F e b r u a r y 16, 2011. I t appears 

t h a t the husband's a t t o r n e y d r a f t e d a s e t t l e m e n t agreement, 

and the husband s i g n e d i t on F e b r u a r y 9, 2011. The w i f e , 

however, never s i g n e d the document, and the husband f i l e d a 

motion s e e k i n g enforcement of the p u r p o r t e d s e t t l e m e n t 

agreement. A h e a r i n g was h e l d on the motion on A p r i l 8, 2011. 

On May 11, 2011, the t r i a l c o u r t e n t e r e d an o r d e r s t a t i n g 

t h a t , a f t e r h e a r i n g t e s t i m o n y and arguments on the husband's 

motion, i t was denying what i t c a l l e d an " i n t e r i m o r d e r . " 

A t r a n s c r i p t of the A p r i l 8, 2011, p r o c e e d i n g s does not 

appear i n the r e c o r d . Because we do not have a t r a n s c r i p t of 

the A p r i l 8, 2011, h e a r i n g , we must assume t h a t the e v i d e n c e 

p r e s e n t e d a t t h a t h e a r i n g s u p p o r t s the t r i a l c o u r t ' s d e c i s i o n 

not t o e n f o r c e the p u r p o r t e d s e t t l e m e n t agreement. See L e e t h  

v. Jim W a l t e r Homes, I n c . , 789 So. 2d 243, 247 ( A l a . C i v . App. 

2000) ("'[W]hen a t r i a l c o u r t ' s o r d e r i s based on e v i d e n c e 

t h a t i s not b e f o r e the a p p e l l a t e c o u r t , we c o n c l u s i v e l y 

presume t h a t the c o u r t ' s judgment i s s u p p o r t e d by the 

e v i d e n c e . ' " ( q u o t i n g Newman v. S t a t e , 623 So. 2d 1171, 1172 

( A l a . C i v . App. 1 9 9 3 ) ) ) . 
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For the reasons s e t f o r t h above, we r e v e r s e t h a t p o r t i o n 

of the judgment awarding the w i f e pendente l i t e c h i l d s u p p o r t 

i n the amount of $8,629.91, and we remand the cause f o r the 

t r i a l c o u r t t o r e c o n s i d e r the award or t o p r o v i d e t h i s c o u r t 

w i t h guidance as t o how the amount of the award was determined 

and t o e n t e r a judgment a c c o r d i n g l y . The remainder of the 

judgment i s a f f i r m e d . 

APPLICATION FOR REHEARING OVERRULED; OPINION OF DECEMBER 

14, 2012, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED IN PART; 

REVERSED IN PART; AND REMANDED. 

Pi t t m a n , Thomas, Moore, and Donaldson, J J . , concur. 
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