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F i r s t United Security Bank and Paty Holdings, LLC 

v. 

W. Hardy McCollum, Judge of Probate 
of Tuscaloosa County, et a l . 

Appeal from Tuscaloosa C i r c u i t Court 
(CV-10-901031) 

MOORE, Judge. 

F i r s t U n i t e d S e c u r i t y Bank and Paty H o l d i n g s , LLC, a p p e a l 

from a judgment of the T u s c a l o o s a C i r c u i t C ourt ("the t r i a l 

c o u r t " ) d e t e r m i n i n g t h a t Wayne A l l e n R u s s e l l , J r . , was 
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e n t i t l e d t o the excess funds r e c e i v e d by T u s c a l o o s a County 

from the s a l e of c e r t a i n p r o p e r t y owned by R u s s e l l ("the 

p r o p e r t y " ) f o r u n p a i d t a x e s . 

On December 30, 2010, F i r s t U n i t e d S e c u r i t y Bank f i l e d a 

v e r i f i e d c o m p l a i n t a g a i n s t W. Hardy McCollum, i n h i s c a p a c i t y 

as T u s c a l o o s a County Judge of P r o b a t e , and Peyton Cochrane, i n 

h i s c a p a c i t y as T u s c a l o o s a County Tax C o l l e c t o r , s e e k i n g , 

among o t h e r t h i n g s , a judgment d e c l a r i n g t h a t i t was e n t i t l e d 

t o the excess funds T u s c a l o o s a County r e c e i v e d a t the s a l e of 

the p r o p e r t y f o r u n p a i d t a x e s . The c o m p l a i n t was l a t e r 

amended t o add R u s s e l l as a defendant and Paty H o l d i n g s , LLC, 

as a p l a i n t i f f . 

The case was s u b m i t t e d t o the t r i a l c o u r t f o r a d e c i s i o n 

upon the p a r t i e s ' b r i e f s and the f o l l o w i n g j o i n t s t i p u l a t i o n 

of f a c t s : 

"1. ... F i r s t U n i t e d S e c u r i t y Bank i s a b a n k i n g 
c o r p o r a t i o n d o i n g b u s i n e s s i n T u s c a l o o s a County, 
Alabama. 

P r o c e d u r a l H i s t o r y 

"2. ... Paty H o l d i n g s , LLC 
l i a b i l i t y company formed i n Tus 
Alabama and i s a w h o l l y owned sub 
U n i t e d S e c u r i t y Bank. 
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"3. The Defendants, W. Hardy McCollum i n h i s 
c a p a c i t y as T u s c a l o o s a County Judge of Probate and 
Peyton Cochrane i n h i s c a p a c i t y as T u s c a l o o s a County 
Tax C o l l e c t o r , are p u b l i c o f f i c i a l s of T u s c a l o o s a 
County, Alabama and are over the age of n i n e t e e n 
y e a r s . The Defendant Wayne A l l e n R u s s e l l , J r . i s an 
i n d i v i d u a l over the age of n i n e t e e n y e a r s and i s a 
r e s i d e n t of T u s c a l o o s a County, Alabama. 

"4. On or about F e b r u a r y 15, 2002, Wayne A l l e n 
R u s s e l l , J r . ... ex e c u t e d a note and mortgage i n 
f a v o r of F i r s t U n i t e d S e c u r i t y Bank S a i d 
mortgage was r e c o r d e d i n the Probate Records of 
T u s c a l o o s a County 

"5. On May 25, 2010, ... c e r t a i n p r o p e r t y 
s u b j e c t t o the bank's mortgage ( P a r c e l #63-25-09-30¬
0-001-008.020 and P a r c e l #63-25-09-30-0-001-008.014) 
were s o l d a t a t a x s a l e due t o u n p a i d 2009 p r o p e r t y 
t a x e s . 

"6. ... P a r c e l #63-25-09-30-0-001-008.020 s o l d 
t o a t h i r d p a r t y , Alabama Widespread I n v e s t m e n t s , 
LLC, f o r the amount of $26,000.00 which i n c l u d e d an 
excess b i d i n the amount of $ 17,833.45. 

"7. ... P a r c e l #63-25-09-30-0-001-008.014 s o l d 
t o a t h i r d p a r t y , Alabama Widespread I n v e s t m e n t s , 
LLC, f o r the amount of $ 16,000,00 which i n c l u d e d an 
excess b i d i n the amount of $ 14,471.67. 

"8. ... F i r s t U n i t e d S e c u r i t y Bank a s s i g n e d i t s 
f o r e c l o s u r e b i d r i g h t s t o ... Paty H o l d i n g s , LLC. 
... Paty H o l d i n g s , LLC was the h i g h e s t b i d d e r a t [ a ] 
f o r e c l o s u r e s a l e [ o n J u l y 8, 2010,] w i t h a b i d i n 
the amount of $2,381,790.00 and r e c o r d e d a 
f o r e c l o s u r e deed i n the O f f i c e of P r o b a t e , 
T u s c a l o o s a County, Alabama i n Deed Book 2010, Page 
11231. The b i d amount e q u a l e d the amount of 
[ R u s s e l l ' s ] i n d e b t e d n e s s t o the bank. 
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"9. ... F i r s t U n i t e d S e c u r i t y Bank o b t a i n e d the 
amounts t o redeem the p r o p e r t y t a x e s on bo t h p a r c e l s 
good through December 30, 2010. The amount t o redeem 
P a r c e l #63-25-09-30-0-001-008.020, i n c l u s i v e of the 
2010 p r o p e r t y t a x e s due, i s $27,820.50 w i t h i n t e r e s t 
a c c r u i n g a t the r a t e of $260.00 per month, and the 
amount t o redeem P a r c e l #63-25-09-30-0-001-008.014, 
i n c l u s i v e of the 2010 p r o p e r t y t a x e s due, i s 
$17,120.50 w i t h i n t e r e s t a c c r u i n g a t the r a t e of 
$160.00 per month. Both redemption amounts i n c l u d e d 
the excess b i d s t o t a l i n g $32,305.12. 

"10. ... W. Hardy McCollum as T u s c a l o o s a County 
Judge of Probate and Peyton Cochrane as T u s c a l o o s a 
County Tax C o l l e c t o r i n f o r m e d [ F i r s t U n i t e d S e c u r i t y 
Bank and P a t y H o l d i n g s , LLC,] t h a t [ t h e y ] must pay 
the excess b i d s i n o r d e r t o redeem the p r o p e r t y 
t a x e s but t h a t [ t h e y ] would not be e n t i t l e d t o a 
r e f u n d of the excess b i d s . I n s t e a d , [McCollum and 
Cochrane] a s s e r t e d t h a t the ex c e s s b i d s t o be p a i d 
by [ F i r s t U n i t e d S e c u r i t y Bank and Paty H o l d i n g s , 
LLC,] w i l l be made pa y a b l e t o ... R u s s e l l . ... 

"11. [ F i r s t U n i t e d S e c u r i t y Bank and Paty 
H o l d i n g s , LLC,] contend t h a t the excess b i d s s h o u l d 
be r e f u n d e d t o them. ... R u s s e l l ... c o n t e n [ d s ] t h a t 
the excess b i d s s h o u l d be r e f u n d e d t o him. ... W. 
Hardy McCollum and Peyton Cochrane i n t h e i r o f f i c i a l 
c a p a c i t i e s contend t h a t the excess b i d s s h o u l d be 
re f u n d e d t o ... R u s s e l l ... and a l s o a s s e r t t h a t Mr. 
R u s s e l l can q u i t c l a i m h i s i n t e r e s t i n the 
p r o p e r t i e s a t any time t o T u s c a l o o s a County and be 
re f u n d e d the excess b i d s . [ F i r s t U n i t e d S e c u r i t y 
Bank and Paty H o l d i n g s , LLC,] d i s p u t e [ ] t h a t t h i s 
p r ocedure i s i n accordance w i t h Alabama law." 

The p a r t i e s s u b s e q u e n t l y s t i p u l a t e d t h a t B l a c k R i v e r 

H o l d i n g s , LLC, "the c u r r e n t owner" of the p r o p e r t y , had 

proposed t o redeem the p r o p e r t y and had a s s i g n e d any r i g h t s i t 
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had t o the e xcess funds t o F i r s t U n i t e d S e c u r i t y Bank. The 

p a r t i e s a l s o s t i p u l a t e d t h a t the excess t a x - s a l e proceeds were 

t o be h e l d p ending the t r i a l c o u r t ' s d e t e r m i n a t i o n of the 

case. 

On May 25, 2012, the t r i a l c o u r t e n t e r e d a judgment, 

s t a t i n g : 

"1. The p r i m a r y i s s u e i n t h i s case i s ... 
between ... F i r s t U n i t e d S e c u r i t y Bank and P aty 
H o l d i n g s , LLC, and ... Wayne A l l e n R u s s e l l , J r . who 
q u a l i f i e s as the 'owner' or the 'person l e g a l l y 
r e p r e s e n t i n g such owner' under A l a . Code [1975,] 
S e c t i o n 40-10-28. In F i r s t Union N a t i o n a l Bank of  
F l o r i d a v. Lee County Commission[, 75 So. 3d 105] 
( A l a . ... 2011), the Alabama Supreme Court addressed 
t h i s v e r y i s s u e when i t c o n c l u d e d ' t h a t when the 
L e g i s l a t u r e d i r e c t s i n S e c t i o n 40-10-28 t h a t the 
e x cess funds from a t a x s a l e s h a l l be p a i d over t o 
the owner or h i s agent, the term 'owner' means 'the 
p e r s o n a g a i n s t whom t a x e s on the p r o p e r t y are 
a s s e s s e d . ' Under the S t i p u l a t e d F a c t s of the 
p a r t i e s , t h a t p e r s o n would be ... Wayne A l l e n 
R u s s e l l , J r . 

"2. [ F i r s t U n i t e d S e c u r i t y Bank and Paty 
H o l d i n g s , LLC,] argue t h a t the r e s u l t i n t h i s case 
s h o u l d be d i f f e r e n t from t h a t i n F i r s t Union  
N a t i o n a l Bank, because u n l i k e the mortgagee i n F i r s t  
Union N a t i o n a l Bank, t h e r e had been a f o r e c l o s u r e by 
the mortgagee i n t h i s case. Thus, i n t h i s case 
[ F i r s t U n i t e d S e c u r i t y Bank and Paty H o l d i n g s , LLC,] 
contend t h a t as the f o r e c l o s i n g mortgagee, ... F i r s t 
U n i t e d S e c u r i t y Bank i s the f u l l owner of the 
s u b j e c t p r o p e r t y . T h i s argument would be p e r s u a s i v e 
i f the f o r e c l o s u r e had o c c u r r e d p r i o r t o the t a x 
s a l e , as i t i s c l e a r from the o p i n i o n i n F i r s t Union  
N a t i o n a l Bank t h a t the Supreme Court was r e f e r r i n g 
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t o a f o r e c l o s u r e which o c c u r r e d p r i o r t o the t a x 
s a l e and not a f t e r the t a x s a l e as o c c u r r e d i n t h i s 
case. 

"3. [ F i r s t U n i t e d S e c u r i t y Bank and P aty 
H o l d i n g s , LLC,] f u r t h e r argued t h a t ... R u s s e l l ' s 
mortgage c o n t r a c t w i t h ... F i r s t U n i t e d S e c u r i t y 
Bank a l l o w s [ i t ] t o a c t as h i s a t t o r n e y i n f a c t when 
p e r f o r m i n g d u t i e s [ R u s s e l l ] has f a i l e d t o p e r f o r m ; 
t h e r e f o r e , [ F i r s t U n i t e d S e c u r i t y Bank] was a c t i n g 
as [ R u s s e l l ' s ] l e g a l r e p r e s e n t a t i v e when p a y i n g h i s 
t a x e s and i s c o n s e q u e n t l y e n t i t l e d t o the e xcess 
under A l a . Code [1975,] S e c t i o n 40-10-28. The 
Supreme Court a d d r e s s e d t h i s argument i n F i r s t Union  
N a t i o n a l Bank when i t agreed w i t h the County 
Commission's argument i n F i r s t Union N a t i o n a l Bank 
t h a t a n y t h i n g l e s s than a c l e a r statement of 
a u t h o r i t y such as a power of a t t o r n e y from the owner 
t o the mortgagee would be inadequate t o e s t a b l i s h an 
agency or t r u s t e e r e l a t i o n s h i p f o r a County t r y i n g 
t o determine who s h o u l d r e c e i v e the e xcess funds 
from a t a x s a l e . In a g r e e i n g w i t h t h i s argument of 
the County Commission i n F i r s t Union N a t i o n a l Bank 
the Supreme Court s t a t e d the f o l l o w i n g : 

"'We agree w i t h the Commission t h a t , 
i n the absence of a w r i t t e n i n s t r u m e n t 
naming F i r s t Union as Summers's l e g a l 
r e p r e s e n t a t i v e , the t r i a l c o u r t c o r r e c t l y 
h e l d t h a t F i r s t Union cannot c l a i m the 
e x cess funds on t h a t b a s i s . ' 

" A c c o r d i n g l y , the Court f i n d s i n f a v o r of 
[McCollum, Cochrane, and R u s s e l l ] and a g a i n s t [ F i r s t 
U n i t e d S e c u r i t y Bank and Paty H o l d i n g s , L L C ] . I t i s 
t h e r e f o r e the Order of the Court t h a t the r e l i e f 
r e q u e s t e d by [ F i r s t U n i t e d S e c u r i t y Bank and P aty 
H o l d i n g s , LLC,] i s hereby Denied. I t i s the f u r t h e r 
Order of the Court t h a t ... R u s s e l l ... i s e n t i t l e d 
t o the r e f u n d of the e xcess funds from the t a x s a l e 
a t i s s u e i n t h i s case. C o s t s are t a x e d t o [ F i r s t 
U n i t e d S e c u r i t y Bank and Paty H o l d i n g s , L L C ] . " 
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On May 30, 2012, F i r s t U n i t e d S e c u r i t y Bank and P a t y 

H o l d i n g s , LLC ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " t h e 

bank"), f i l e d t h e i r n o t i c e of a p p e a l . 

D i s c u s s i o n 

On a p p e a l , the bank argues t h a t i t i s the "owner" of the 

p r o p e r t y as con t e m p l a t e d by § 40-10-28, A l a . Code 1975, and, 

t h u s , t h a t i t i s e n t i t l e d t o the excess funds from the t a x 

s a l e . S e c t i o n 40-10-28 p r o v i d e s : 

"The excess a r i s i n g from the s a l e of any r e a l 
e s t a t e r e m a i n i n g a f t e r p a y i n g the amount of the 
decree of s a l e , and c o s t s and expenses s u b s e q u e n t l y 
a c c r u i n g , s h a l l be p a i d over t o the owner, or h i s 
agent, or t o the person l e g a l l y r e p r e s e n t i n g such 
owner, or i n t o the county t r e a s u r y , and i t may be 
p a i d t h e r e f r o m t o such owner, agent or 
r e p r e s e n t a t i v e i n the same manner as t o the ex c e s s 
a r i s i n g from the s a l e of p e r s o n a l p r o p e r t y s o l d f o r 
t a x e s i s p a i d . I f such excess i s not c a l l e d f o r 
w i t h i n t h r e e y e a r s a f t e r such s a l e by the pe r s o n 
e n t i t l e d t o r e c e i v e the same, upon the o r d e r of the 
county commission s t a t i n g the case or cases i n which 
such excess was p a i d , t o g e t h e r w i t h a d e s c r i p t i o n of 
the l a n d s s o l d , when s o l d and the amount of such 
e x c e s s , the county t r e a s u r e r s h a l l p l a c e such excess 
of money t o the c r e d i t of the g e n e r a l fund of the 
county and make a r e c o r d on h i s books of the same, 
and such money s h a l l t h e r e a f t e r be t r e a t e d as p a r t 
of the g e n e r a l fund of the county. At any time 
w i t h i n 10 y e a r s a f t e r such excess has been passed t o 
the c r e d i t of the g e n e r a l fund of the county, the 
county commission may on p r o o f made by any person 
t h a t he i s the r i g h t f u l owner of such excess of 
money o r d e r the payment t h e r e o f t o such owner, h i s 
h e i r or l e g a l r e p r e s e n t a t i v e , but i f not so o r d e r e d 
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and p a i d w i t h i n such t i m e , the same s h a l l become the 
p r o p e r t y of the c o u n t y . " 

In F i r s t Union N a t i o n a l Bank of F l o r i d a v. Lee County 

Commission, 75 So. 3d 105 ( A l a . 2011), our supreme c o u r t 

c o n s i d e r e d whether a mortgagee of p r o p e r t y s o l d f o r t a x e s 

c o u l d be c o n s i d e r e d the "owner" under § 40-10-28. Our supreme 

c o u r t d e termined t h a t the term "owner" r e f e r r e d t o the pe r s o n 

a g a i n s t whom t a x e s were a s s e s s e d and not the mortgagee of the 

p r o p e r t y . 75 So. 3d a t 114. In t h i s case, the bank argues 

t h a t i t was no l o n g e r j u s t the mortgagee but t h a t , due t o i t s 

purchase of the p r o p e r t y a t the f o r e c l o s u r e s a l e , i t was the 

new owner of the p r o p e r t y . The bank argues t h a t i n c l u s i o n i n 

the s t a t u t e of the language " p e r s o n e n t i t l e d t o r e c e i v e the 

[excess f u n d s ] " i m p l i e s t h a t the owner of the p r o p e r t y may 

change between the time of the t a x s a l e and the d i s t r i b u t i o n 

of the excess funds. However, i n F i r s t Union N a t i o n a l Bank 

the supreme c o u r t reasoned: 

" S e c t i o n 40-10-120(a), A l a . Code 1975, governs when 
l a n d s o l d f o r u n p a i d t a x e s may be redeemed, and, 
more i m p o r t a n t l y , who may redeem i t . 

" ' R e a l e s t a t e which h e r e a f t e r may be s o l d 
f o r t a x e s and purchased by the s t a t e may be 
redeemed a t any time b e f o r e the t i t l e 
p a sses out of the s t a t e o r , i f purchased by 
any o t h e r p u r c h a s e r , may be redeemed a t any 
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time w i t h i n t h r e e y e a r s from the date of 
the s a l e by the owner, h i s or her h e i r s , or 
p e r s o n a l r e p r e s e n t a t i v e s , or by any  
mortgagee or p u r c h a s e r of such l a n d s , or 
any p a r t t h e r e o f , or by any pe r s o n h a v i n g 
an i n t e r e s t t h e r e i n , or i n any p a r t 
t h e r e o f , l e g a l or e q u i t a b l e , i n s e v e r a l t y 
or as t e n a n t i n common, i n c l u d i n g a 
judgment c r e d i t o r or o t h e r c r e d i t o r h a v i n g 
a l i e n t h e r e o n , or on any p a r t t h e r e o f ' 

"(Emphasis added.) The l i s t of those who can redeem 
p r o p e r t y s o l d f o r t a x e s i n § 40-10-120 i s br o a d e r 
than the l i s t of those e n t i t l e d t o c l a i m excess 
proceeds under § 40-10-28[, A l a . Code 1975]. The 
more e x p a n s i v e language i n § 40-10-120 i n c l u d e s both 
'the owner' and 'any mortgagee,' but the narrower 
language i n § 40-10-28 i n c l u d e s o n l y 'the owner, or 
h i s agent, or ... the person l e g a l l y r e p r e s e n t i n g 
such owner.' The Commission argues t h a t i f the 
l e g i s l a t u r e s e p a r a t e l y named both owners and 
mortgagees i n § 40-10-120, then i t c o u l d not have 
i n t e n d e d f o r the term 'owner' i n § 40-10-28 t o 
i n c l u d e 'mortgagee.' We agree." 

75 So. 3d a t 112. S i m i l a r l y , f o r purposes of the p r e s e n t 

case, we note t h a t " [ t ] h e more e x p a n s i v e language i n § 

40-10-120 i n c l u d e s b o t h 'the owner' and 'any [... p u r c h a s e r ] 

but the narrower language i n § 40-10-28 i n c l u d e s o n l y 'the 

owner, or h i s agent, or ... the person l e g a l l y r e p r e s e n t i n g 

such owner.'" I d . (emphasis added). " [ I ] f the l e g i s l a t u r e 

s e p a r a t e l y named bot h owners and [purchasers] i n § 40-10-120, 

then i t c o u l d not have i n t e n d e d f o r the term 'owner' i n § 

40-10-28 t o i n c l u d e ' [ p u r c h a s e r ] . ' " I d . Thus, a p p l y i n g the 
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r e a s o n i n g espoused by our supreme c o u r t i n F i r s t Union 

N a t i o n a l Bank, we conclude t h a t the excess funds are not 

pay a b l e t o a pers o n or e n t i t y who purchases p r o p e r t y 

subsequent t o a t a x s a l e b u t, i n s t e a d , are pa y a b l e o n l y t o the 

perso n i n whose name the t a x e s are a s s e s s e d a t the time of the 

t a x s a l e (or h i s agent or r e p r e s e n t a t i v e ) . 

The bank a l s o p o i n t s out t h a t the supreme c o u r t s t a t e d 

i n F i r s t Union N a t i o n a l Bank t h a t , i f a mortgagee f o r e c l o s e d 

on p r o p e r t y and purchased i t a t a f o r e c l o s u r e s a l e , i t would 

become the owner of the p r o p e r t y and, t h u s , e n t i t l e d t o the 

excess funds. We note, however, t h a t t o be c o n s i s t e n t w i t h 

the above-quoted r e a s o n i n g from F i r s t Union N a t i o n a l Bank, 

t h a t statement must be taken t o mean t h a t the f o r e c l o s u r e s a l e 

must have o c c u r r e d b e f o r e the t a x s a l e . Furthermore, the 

supreme c o u r t s t a t e d i n F i r s t Union N a t i o n a l Bank: 

"A mortgagee c o u l d a l s o r e q u i r e the mortgagor t o 
execute a power of a t t o r n e y as p a r t of an agreement 
not t o f o r e c l o s e , o r , i f the mortgagee l e a r n s a f t e r 
the f a c t t h a t p r o p e r t y has been s o l d f o r t a x e s , i t 
can r e q u i r e the owner t o execute a power of a t t o r n e y 
b e f o r e i t redeems the p r o p e r t y . The mortgagee c o u l d 
then become e n t i t l e d t o the excess proceeds under § 
40-10-28 as the pers o n ' l e g a l l y r e p r e s e n t i n g such 
owner.'" 

10 
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75 So. 3d a t 116. Based on t h a t language, i t i s c l e a r t h a t 

the supreme c o u r t d i d not i n t e n d t h a t a subsequent f o r e c l o s u r e 

s a l e c o u l d a l t e r the "owner" of p r o p e r t y under § 40-10-28. 1 

The bank a l s o c i t e s c e r t a i n a t t o r n e y g e n e r a l o p i n i o n s 

t h a t s u p p o r t i t s p o s i t i o n ; however, 

" [ u ] n l i k e c o u r t o p i n i o n s , 

" ' w r i t t e n o p i n i o n s of the A t t o r n e y G e n e r a l 
are not c o n t r o l l i n g . They are merely 
a d v i s o r y and, under the s t a t u t e , such 
o p i n i o n s o p e r a t e o n l y t o p r o t e c t the 
o f f i c e r t o whom i t i s d i r e c t e d from 
l i a b i l i t y because of any o f f i c i a l a c t 
performed by such o f f i c e r as d i r e c t e d or 
a d v i s e d i n such o p i n i o n s . [§ 36-15-19, A l a . 

Code 1975.]'" 

Alabama Dep't of Revenue v. N a t i o n a l Peanut F e s t i v a l Ass'n, 11 

So. 3d 821, 833-34 ( A l a . C i v . App. 2008) ( q u o t i n g B r o a d f o o t v.  

S t a t e , 28 A l a . App. 260, 261, 182 So. 411, 412 (1938)). 

The bank f u r t h e r argues t h a t i t s h o u l d be e n t i t l e d t o the 

excess funds because, i t says, r e t u r n i n g those funds t o the 

p e r s o n who owned the p r o p e r t y a t the time of the t a x s a l e 

would r e s u l t i n a w i n d f a l l t o t h a t p e r s o n . I t f u r t h e r argues 

1 I n any event, t h a t case d i d not i n v o l v e a f o r e c l o s u r e 
s i t u a t i o n ; t h u s , any statement r e g a r d i n g the e f f e c t of a 
f o r e c l o s u r e s a l e was n o n b i n d i n g d i c t a . See, e.g., Ex p a r t e  
P a t t o n , 77 So. 3d 591, 596 ( A l a . 2011). 
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t h a t , i f a mortgagee who had f o r e c l o s e d on p r o p e r t y were 

unable t o a f f o r d t o redeem t h a t p r o p e r t y w i t h o u t the excess 

funds, the mortgagee would be f o r c e d t o f o r f e i t i t s r i g h t s t o 

the p r o p e r t y . As n oted above, however, our supreme c o u r t 

n o ted i n F i r s t Union N a t i o n a l Bank t h a t t h e r e are s e v e r a l 

c o n t r a c t u a l means by which a mortgagee can p r o t e c t i t s e l f i n 

such s i t u a t i o n s , such as r e q u i r i n g the mortgagor t o execute a 

power of a t t o r n e y i n the mortgagee's f a v o r t o c o l l e c t the 

e xcess funds. 75 So. 3d a t 116. 

C o n c l u s i o n 

Based on the f o r e g o i n g , we a f f i r m the judgment of the 

t r i a l c o u r t . 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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