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Ex parte H&M Industrial Services, Inc., 
and ThyssenKrupp Steel USA, LLC 

PETITION FOR WRIT OF MANDAMUS 

(In r e : Adrian Sullivan 

v. 

H&M Industrial Services, Inc., et a l . ) 

(Washington C i r c u i t Court, CV-12-900011) 

MOORE, Judge. 

H&M I n d u s t r i a l S e r v i c e s , I n c . ("H&M"), and ThyssenKrupp 

S t e e l USA, LLC ("ThyssenKrupp"), ( h e r e i n a f t e r r e f e r r e d t o 

c o l l e c t i v e l y as "the p e t i t i o n e r s " ) p e t i t i o n t h i s c o u r t f o r a 
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w r i t of mandamus t o the Washington C i r c u i t C o u r t ("the t r i a l 

c o u r t " ) d i r e c t i n g i t t o g r a n t t h e i r motion t o d i s m i s s o r , i n 

the a l t e r n a t i v e , t o t r a n s f e r the case t o the M o b i l e C i r c u i t 

C o u r t on the b a s i s of improper venue. We g r a n t the p e t i t i o n 

and i s s u e the w r i t . 

P r o c e d u r a l H i s t o r y 

On March 15, 2012, A d r i a n S u l l i v a n f i l e d a c o m p l a i n t i n 

the t r i a l c o u r t a g a i n s t the p e t i t i o n e r s ; Harvey Casey; Stevens 

P a i n t o n C o r p o r a t i o n ; and s e v e r a l f i c t i t i o u s l y named 

d e f e n d a n t s . S u l l i v a n sought w o r k e r s ' compensation b e n e f i t s 

from H&M and damages f o r a l l e g e d n e g l i g e n c e and wantonness 

from the r e m a i n i n g d e f e n d a n t s . S u l l i v a n a v e r r e d t h a t the 

a c c i d e n t o c c u r r e d on June 22, 2010. 

On A p r i l 20, 2012, the p e t i t i o n e r s f i l e d a motion t o 

d i s m i s s o r , i n the a l t e r n a t i v e , t o t r a n s f e r the a c t i o n based 

on improper venue. The p e t i t i o n e r s argued t h a t the a c c i d e n t 

happened i n M o b i l e County and t h a t n e i t h e r H&M nor 

ThyssenKrupp d i d b u s i n e s s i n Washington County. The 

p e t i t i o n e r s s u b m i t t e d a p r i n t o u t from the Alabama S e c r e t a r y of 

S t a t e ' s Web s i t e i n d i c a t i n g t h a t ThyssenKrupp was a f o r e i g n 

l i m i t e d - l i a b i l i t y company whose p r i n c i p a l address was a t One 
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ThyssenKrupp D r i v e , C a l v e r t , Alabama, and whose n a t u r e of 

b u s i n e s s was the s a l e of s t e e l . They a l s o a t t a c h e d the 

a f f i d a v i t of Harvey Casey, a t e c h n i c a l s p e c i a l i s t and p r o j e c t 

manager f o r ThyssenKrupp. Casey t e s t i f i e d i n h i s a f f i d a v i t 

t h a t he was a p r o j e c t manager a t the "Hot D i p G a l v a n i z i n g 

L i n e s . " He f u r t h e r t e s t i f i e d t h a t he i s " f a m i l i a r w i t h and 

h a [ s ] knowledge of where the b o u n d a r i e s of b o t h M o b i l e County 

and Washington County f a l l w i t h r e s p e c t t o the [ T h y s s e n K r u p p ] 

s i t e ... based on the e x t e n s i v e e x p e r i e n c e [he h a s ] on t h i s 

s i t e , and [ h i s ] knowledge of the b o u n d a r i e s of M o b i l e and 

Washington County i s based upon [ h i s ] f r e q u e n t and e x t e n s i v e 

use and knowledge of the Master O v e r l a y P l a n s which d e p i c t s 

the Washington County b o u n d a r i e s upon i t as compared t o the 

l a y o u t of the [ T h y s s e n K r u p p ] s i t e . " He s t a t e d t h a t , based on 

h i s " r e v i e w of the maps, [ h i s ] p r o f e s s i o n a l and p e r s o n a l 

e x p e r i e n c e , and [ h i s ] knowledge of the [ T h y s s e n K r u p p ] s i t e , 

[ T h y s s e n K r u p p ] has e r e c t e d no s t r u c t u r e or o t h e r improvement 

on i t s s i t e t h a t f a l l s w i t h i n the b o r d e r s of Washington 

County." He f u r t h e r s t a t e d t h a t ThyssenKrupp " r e q u i r e s 

improvements t o i t s p r o p e r t y t o p e r f o r m a l l of i t s f u n c t i o n s 

r e l a t e d t o the p r o d u c t i o n and s a l e of carbon s t e e l p r o d u c t s , 
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and no such improvement has been p l a n n e d f o r or e r e c t e d w i t h i n 

Washington County." He f u r t h e r t e s t i f i e d t h a t H&M's work was 

performed e x c l u s i v e l y on the "Hot D i p G a l v a n i z i n g L i n e s , " and 

he o p i n e d t h a t , based on h i s " r e v i e w of the maps, [ h i s ] 

p r o f e s s i o n a l and p e r s o n a l e x p e r i e n c e , and [ h i s ] knowledge of 

the [ T h y s s e n K r u p p ] s i t e , a l l work performed by H&M was l o c a t e d 

w e l l - w i t h i n the M o b i l e County boundary l i n e . " 

The p e t i t i o n e r s a l s o s u b m i t t e d the a f f i d a v i t of John 

Dennis, a p r o j e c t manager f o r H&M. Dennis t e s t i f i e d i n h i s 

a f f i d a v i t t h a t , a t the time of S u l l i v a n ' s a c c i d e n t , H&M was a 

f o r e i g n c o r p o r a t i o n t h a t was p e r f o r m i n g work on the "Hot D i p 

G a l v a n i z i n g L i n e s " b u t a t no o t h e r l o c a t i o n i n Alabama. He 

t e s t i f i e d t h a t H&M does not r e g u l a r l y do b u s i n e s s i n any o t h e r 

l o c a t i o n i n Alabama. A t t a c h e d t o Dennis's a f f i d a v i t was the 

a c c i d e n t r e p o r t r e g a r d i n g S u l l i v a n ' s a c c i d e n t , which i n d i c a t e d 

t h a t S u l l i v a n ' s a c c i d e n t had o c c u r r e d on the "Hot D i p 

G a l v a n i z i n g L i n e s . " Dennis t e s t i f i e d t h a t , a l t h o u g h a c e r t a i n 

r e p o r t made by H&M l i s t s Washington County as the l o c a t i o n of 

the a c c i d e n t , he "ha[d] been made t o u n d e r s t a n d t h a t the Hot 

Dip G a l v a n i z i n g L i n e s are l o c a t e d i n M o b i l e County, Alabama, 
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by employees o f ThyssenKrupp who have access t o maps and 

s a t e l l i t e imagery o f the ThyssenKrupp s i t e . " 

S tevens P a i n t o n C o r p o r a t i o n a l s o f i l e d a motion t o 

d i s m i s s o r , i n the a l t e r n a t i v e , t o t r a n s f e r the a c t i o n based 

on improper venue. I t a t t a c h e d an a f f i d a v i t o f Tony DeLuca, 

a c o n t r o l l e r f o r Stevens P a i n t o n . DeLuca t e s t i f i e d i n h i s 

a f f i d a v i t t h a t Stevens P a i n t o n i s a f o r e i g n c o r p o r a t i o n and 

t h a t a l l the work t h a t i t d i d f o r ThyssenKrupp was done i n 

M o b i l e County. 

On May 21, 2012, S u l l i v a n moved t o s t r i k e the a f f i d a v i t s 

o f Casey and Dennis. He argued t h a t Casey's a f f i d a v i t was 

i n a d m i s s i b l e t o the e x t e n t t h a t i t c o n t a i n e d i n f o r m a t i o n 

r e g a r d i n g i n which county improvements were l o c a t e d because he 

d i d not a t t a c h the maps upon which he r e l i e d ; he argued t h a t 

Dennis's a f f i d a v i t was i n a d m i s s i b l e t o the e x t e n t t h a t i t 

s t a t e d t h a t the "Hot D i p G a l v a n i z i n g L i n e s " were i n M o b i l e 

County because, S u l l i v a n s a i d , t h a t statement was based on 

i n a d m i s s i b l e h e a r s a y . 

On May 22, 2012, S u l l i v a n responded t o the p e t i t i o n e r s ' 

motion a r g u i n g t h a t ThyssenKrupp's s i t e was l o c a t e d i n bo t h 

M o b i l e County and Washington County. S u l l i v a n a t t a c h e d a 
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p r i n t o u t o f a Web s i t e page. The t i t l e o f the page i s 

"ThyssenKrupp S t e e l and S t a i n l e s s USA,"1 and i t s t a t e s t h a t 

t h a t company's s i t e would be l o c a t e d i n n o r t h e r n M o b i l e County 

and s o u t h e r n Washington County. S u l l i v a n a l s o a t t a c h e d t a x 

maps and a deed i n d i c a t i n g t h a t the s i t e o f "ThyssenKrupp 

S t e e l and S t a i n l e s s USA, LLC," was l o c a t e d i n bot h M o b i l e 

County and Washington County. He a l s o a t t a c h e d a r e s o l u t i o n 

o f the Washington County Commission i n d i c a t i n g t h a t c e r t a i n 

l a n d i n Washington County had been d e s i g n a t e d as an i n d u s t r i a l 

p a r k by "ThyssenKrupp S t e e l and S t a i n l e s s USA, LLC." I n 

a d d i t i o n , S u l l i v a n a t t a c h e d a c e r t i f i c a t e o f merger between 

"ThyssenKrupp S t e e l USA, LLC," and "ThyssenKrupp S t e e l and 

S t a i n l e s s USA, LLC," d a t e d September 26, 2011. He a l s o 

a t t a c h e d p r o o f o f r e g i s t r a t i o n o f s e v e r a l v e h i c l e s i n the name 

o f "ThyssenKrupp S t a i n l e s s USA, LLC," i n Washington County. 2 

A f t e r a h e a r i n g , the t r i a l c o u r t e n t e r e d an o r d e r , on 

June 15, 2012, s t a t i n g : 

1"ThyssenKrupp S t e e l and S t a i n l e s s USA, LLC," had merged 
w i t h "ThyssenKrupp S t e e l USA, LLC," by the time the c o m p l a i n t 
i n t h i s case was f i l e d . 

2The m a t e r i a l s b e f o r e t h i s c o u r t do not i n d i c a t e the 
r e l a t i o n s h i p , i f any, between ThyssenKrupp and "ThyssenKrupp 
S t a i n l e s s USA, LLC." 
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"Based on the s u b m i s s i o n s and the arguments o f 
the p a r t i e s , the Court GRANTS [ S u l l i v a n ' s ] M o tion t o 
S t r i k e . The p o r t i o n s o f the Casey a f f i d a v i t r e l y i n g 
on documents not a t t a c h e d , and the p o r t i o n s o f the 
Dennis a f f i d a v i t r e l y i n g on hea r s a y i n f o r m a t i o n , 
b o t h i d e n t i f i e d i n [ S u l l i v a n ' s ] M o t i o n , are hereby 
s t r i c k e n . 

"The C o u r t a l s o f i n d s t h a t Defendants have not 
met t h e i r burden o f e s t a b l i s h i n g t h a t venue i s not 
pr o p e r i n Washington County. T h i s would be t r u e even 
i f the C o u r t c o n s i d e r e d the Dennis and Casey 
a f f i d a v i t s i n t h e i r e n t i r e t y . A c c o r d i n g l y , the 
D e f e n d a n t s ' Motions t o D i s m i s s or T r a n s f e r are 
DENIED." 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) 

S t a n d a r d of Review 

"'A p e t i t i o n f o r the w r i t of mandamus i s 
the a p p r o p r i a t e means by which t o c h a l l e n g e 
a t r i a l c o u r t ' s o r d e r r e g a r d i n g a change of 
venue. The w r i t of mandamus i s an 
e x t r a o r d i n a r y remedy; i t w i l l not be i s s u e d 
u n l e s s the p e t i t i o n e r shows " ' " ( 1 ) a c l e a r 
l e g a l r i g h t i n the p e t i t i o n e r t o the o r d e r 
s o u g h t ; ( 2 ) an i m p e r a t i v e duty upon the 
respondent t o perform, accompanied by a 
r e f u s a l t o do so; (3) the l a c k of another 
adequate remedy; and (4) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n of the c o u r t . " ' " Ex p a r t e  
I n v e r n e s s C o n s t r . Co., 775 So. 2d 153, 156 
( A l a . 2000) ( q u o t i n g Ex p a r t e Gates, 675 
So. 2d 371, 374 ( A l a . 1996)); Ex p a r t e  
P f i z e r , I n c . , 746 So. 2d 960, 962 ( A l a . 
1999) 

"Ex p a r t e C h i l d r e n ' s Hosp. of Alabama, 931 
So. 2d 1, 5-6 ( A l a . 2005) . 
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" A p p l y i n g the g e n e r a l r u l e s t o a 
p e t i t i o n f o r a w r i t of mandamus c h a l l e n g i n g 
a r u l i n g r e l a t e d t o venue, t h i s C o u r t has 
h e l d : 'The burden of p r o v i n g improper venue 
i s on the p a r t y r a i s i n g the i s s u e and on 
re v i e w of an o r d e r t r a n s f e r r i n g or r e f u s i n g 
t o t r a n s f e r , a w r i t of mandamus w i l l not be 
g r a n t e d u n l e s s t h e r e i s a c l e a r showing of 
e r r o r on the p a r t of the t r i a l judge.' Ex 
p a r t e Finance America Corp., 507 So. 2d 
458, 460 ( A l a . 1987) . 'Our re v i e w i s 
l i m i t e d t o o n l y those f a c t s t h a t were 
b e f o r e the t r i a l c o u r t . ' Ex p a r t e Kane, 989 
So. 2d 509, 511 ( A l a . 2008)." 

Ex p a r t e Lugo de Vega, 65 So. 3d 886, 891 ( A l a . 2010). 

D i s c u s s i o n 

The p e t i t i o n e r s i n i t i a l l y argue t h a t the t r i a l c o u r t 

i m p r o p e r l y s t r u c k Casey's a f f i d a v i t because, they a s s e r t , h i s 

t e s t i m o n y t h a t the "Hot Dip G a l v a n i z i n g L i n e s " and a l l s t e e l -

p r o d u c i n g b u s i n e s s were l o c a t e d i n M o b i l e County was based on 

p e r s o n a l knowledge. 

In Stephens v. F i r s t Commercial Bank, 45 So. 3d 735, 738¬

39 ( A l a . 2010) ( p l u r a l i t y o p i n i o n ) , our supreme c o u r t 

reasoned: 

"Stephens ... argues t h a t ' i t i s apparent t h a t 
none of the ev i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
was w i t h i n the " p e r s o n a l knowledge" of Mr. Brown.' 
Stephens's b r i e f , p. 13. In p r e v i o u s cases, we have 
h e l d t e s t i m o n y i n a d m i s s i b l e under the b e s t - e v i d e n c e 
r u l e or the hea r s a y p r o h i b i t i o n , but o n l y when i t 
was r e a d i l y e v i d e n t t h a t the w i t n e s s had no p e r s o n a l 
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knowledge of the f a c t s he or she t e s t i f i e d t o . See, 
e.g., Ex p a r t e Walker, 623 So. 2d [281,] 284 [ ( A l a . 
1992)] ( a p p l y i n g b e s t - e v i d e n c e r u l e where i t was 
c l e a r from the r e c o r d t h a t a bookkeeper's t e s t i m o n y 
was based e x c l u s i v e l y on books and r e c o r d s of the 
b u s i n e s s and not p e r s o n a l knowledge); Ex p a r t e Head, 
572 So. 2d 1276, 1281 ( A l a . 1990) ( h o l d i n g t h a t 
' testimony r e g a r d i n g the r e l a t i o n s h i p s among the 
de f e n d a n t s , p u r p o r t e d l y made "from p e r s o n a l 
knowledge" g a i n e d from the r e c o r d s of the p r o b a t e 
c o u r t , ' was i n a d m i s s i b l e where 'no c o p i e s of the 
pr o b a t e r e c o r d s from which [the a f f i a n t ] g a i n e d her 
" p e r s o n a l knowledge" were p r o v i d e d w i t h [the] 
a f f i d a v i t ' ) ; M c M i l l i a n v. W a l l i s , 567 So. 2d 1199, 
1205 ( A l a . 1990) ( h o l d i n g t h a t a d o c t o r ' s a f f i d a v i t 
and d e p o s i t i o n t e s t i m o n y d e s c r i b i n g the c o n t e n t s of 
an i n d i v i d u a l ' s h o s p i t a l r e c o r d s were i n a d m i s s i b l e 
h e a r s a y where n o t h i n g i n the r e c o r d i n d i c a t e d t h a t 
the d o c t o r had any p e r s o n a l knowledge of the 
i n d i v i d u a l ' s h i s t o r y ) ; and Home Bank of G u n t e r s v i l l e  
v. P e r p e t u a l Fed. Sav. & Loan Ass'n, 547 So. 2d 840, 
841-42 ( A l a . 1989) ( h o l d i n g t h a t a f f i d a v i t f i l e d by 
defendant's a t t o r n e y was i n a d m i s s i b l e h e a r s a y where 
' [ i ] t appears from the fa c e of the a f f i d a v i t t h a t 
h i s i n f o r m a t i o n c o n c e r n i n g these m a t t e r s must have 
come t o him from h i s c l i e n t or from o t h e r s ' ) . 

"However, we cannot agree t h a t , i n the p r e s e n t 
case, i t i s c l e a r t h a t none of the a s s e r t i o n s made 
by Brown was based on p e r s o n a l knowledge. U n l i k e the 
d o c t o r - a f f i a n t i n M c M i l l i a n , who e x p r e s s l y s t a t e d 
t h a t he formed h i s e x p e r t o p i n i o n based upon 'my 
re v i e w of the r e c o r d s of the h o s p i t a l i z a t i o n , ' 567 
So. 2d a t 1204, and the a f f i a n t i n Ex p a r t e Head, 
who s t a t e d t h a t he had '"examined the r e c o r d s of the 
Probate Court of J e f f e r s o n County, Alabama, f o r the 
purpose of d e t e r m i n i n g the l e g a l r e l a t i o n s h i p of the 
p a r t i e s i n [ t h i s ] case as the r e l a t i o n s h i p i s 
d i s c l o s e d i n those r e c o r d s , " ' 572 So. 2d a t 1277, 
Brown u n e q u i v o c a l l y s t a t e s i n h i s a f f i d a v i t t h a t 'I 
have p e r s o n a l knowledge of the m a t t e r s s e t f o r t h 
h e r e i n . ' A l t h o u g h Stephens d i s p u t e s t h a t statement, 
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he s u b m i t t e d no evi d e n c e t h a t would i n d i c a t e t h a t 
the statement i s f a l s e or t h a t i t was made i n bad 
f a i t h . In l i g h t of the f a c t t h a t Brown's a f f i d a v i t 
was f i l e d w i t h FCB's motion f o r a summary judgment 
on November 7, 2008, and t h a t the t r i a l c o u r t 
e x p r e s s l y d e l a y e d r u l i n g on t h a t summary-judgment 
motion u n t i l J anuary 6, 2009, i n o r d e r t o g i v e 
Stephens time t o conduct d i s c o v e r y , Stephens had 
ample time i n which t o q u e s t i o n Brown as t o the 
source of h i s p e r s o n a l knowledge, e i t h e r by 
i n t e r r o g a t o r i e s or by d e p o s i t i o n . He a p p a r e n t l y 
e l e c t e d not t o do so. In the absence of any evi d e n c e 
i n d i c a t i n g t h a t Brown's a f f i d a v i t was not based upon 
h i s p e r s o n a l knowledge, the t r i a l c o u r t c o r r e c t l y 
c o n s i d e r e d the a f f i d a v i t as e v i d e n c e , because 
n e i t h e r the b e s t - e v i d e n c e r u l e nor the r u l e 
p r o h i b i t i n g h e a r s a y i s a p p l i c a b l e h e r e . 2 

" 2Had Stephens o b t a i n e d and s u b m i t t e d e v i d e n c e 
i n response t o FCB's summary-judgment motion c a l l i n g 
i n t o q u e s t i o n the source of Brown's knowledge, t h a t 
response might have 'made [FCB's books and r e c o r d s ] 
c r u c i a l t o the d e c i s i o n i n the case.' See Rose Manor  
H e a l t h C a r e [ , I n c . v. Ba r n h a r d t Mfg. Co.], 608 So. 
2d [358,] 360-61 [ ( A l a . 1992)] ('[The a p p e l l e e ' s 
a f f i a n t ] s t a t e d t h a t he made the statements of h i s 
own p e r s o n a l knowledge and based on h i s f a m i l i a r i t y 
w i t h [the a p p e l l e e ' s ] books and r e c o r d s 
T h e r e f o r e , the f a i l u r e t o a t t a c h the i n v o i c e s was 
not f a t a l t o [the a p p e l l e e ' s ] summary-judgment 
motion, a t l e a s t i n the absence of any response by 
Rose Manor t h a t made the i n v o i c e s themselves c r u c i a l 
t o the d e c i s i o n i n the c a s e . ' ) . " 

In the p r e s e n t case, Casey t e s t i f i e d i n h i s a f f i d a v i t 

t h a t he i s " f a m i l i a r w i t h and ha[s] knowledge of where the 

bo u n d a r i e s of bot h M o b i l e County and Washington County f a l l 

w i t h r e s p e c t t o the [ThyssenKrupp] s i t e ... based on the 
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e x t e n s i v e e x p e r i e n c e [he has] on t h i s s i t e , and [ h i s ] 

knowledge of the b o u n d a r i e s of M o b i l e and Washington County i s 

based upon [ h i s ] f r e q u e n t and e x t e n s i v e use and knowledge of  

the Master O v e r l a y P l a n s which d e p i c t s the Washington County 

b o u n d a r i e s upon i t as compared t o the l a y o u t of the 

[ThyssenKrupp] s i t e . " (Emphasis added.) He s t a t e d t h a t , 

based on h i s "r e v i e w of the maps, [ h i s ] p r o f e s s i o n a l and  

p e r s o n a l e x p e r i e n c e , and [ h i s ] knowledge of the [ThyssenKrupp]  

s i t e , [ThyssenKrupp] has e r e c t e d no s t r u c t u r e or o t h e r 

improvement on i t s s i t e t h a t f a l l s w i t h i n the b o r d e r s of 

Washington County." (Emphasis added.) He f u r t h e r t e s t i f i e d 

t h a t H&M's work was performed e x c l u s i v e l y on the "Hot Dip 

G a l v a n i z i n g L i n e s " and t h a t from h i s " r e v i e w of the maps,  

[ h i s ] p r o f e s s i o n a l and p e r s o n a l e x p e r i e n c e , and [ h i s ]  

knowledge of the [ThyssenKrupp] s i t e , a l l work performed by 

H&M was l o c a t e d w e l l - w i t h i n the M o b i l e County boundary l i n e . " 

(Emphasis added.) Based on the language of Casey's a f f i d a v i t , 

i t appears c l e a r t h a t Casey d i d not s i m p l y r e g u r g i t a t e the 

c o n t e n t s of maps or o v e r l a y p l a n s . I n s t e a d , he t e s t i f i e d t h a t 

he f r e q u e n t l y used the master o v e r l a y p l a n s and had 

p r o f e s s i o n a l and p e r s o n a l e x p e r i e n c e r e g a r d i n g the l o c a t i o n of 
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the improvements on the ThyssenKrupp s i t e . Thus, we conclude 

t h a t Casey's a f f i d a v i t was based on p e r s o n a l knowledge and 

t h a t , t h e r e f o r e , a t t a c h i n g the master o v e r l a y p l a n s and maps 

to h i s a f f i d a v i t was not r e q u i r e d . S u l l i v a n f a i l e d t o p r e s e n t 

any e v i d e n c e c a l l i n g i n t o q u e s t i o n the source of Casey's 

knowledge. Stephens, 45 So. 3d a t 739 n.2; Rose Manor H e a l t h 

Care, I n c . v. B a r n h a r d t Mfg. Co., 608 So. 2d 350, 360-61 ( A l a . 

1992). A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t e r r e d i n 

r e f u s i n g t o c o n s i d e r p o r t i o n s of Casey's a f f i d a v i t . 

The p e t i t i o n e r s next argue t h a t the t r i a l c o u r t e r r e d i n 

d e n y i ng t h e i r motion t o d i s m i s s o r , i n the a l t e r n a t i v e , t o 

t r a n s f e r the a c t i o n based on improper venue. 

S e c t i o n 6-3-7(a), A l a . Code 1975, p r o v i d e s : 

" A l l c i v i l a c t i o n s a g a i n s t c o r p o r a t i o n s may be 
brought i n any of the f o l l o w i n g c o u n t i e s : 

"(1) In the county i n which a 
s u b s t a n t i a l p a r t of the events or o m i s s i o n s 
g i v i n g r i s e t o the c l a i m o c c u r r e d , or a 
s u b s t a n t i a l p a r t of r e a l p r o p e r t y t h a t i s 
the s u b j e c t of the a c t i o n i s s i t u a t e d ; or 

"(2) In the county of the 
c o r p o r a t i o n ' s p r i n c i p a l o f f i c e i n t h i s 
s t a t e ; or 

"(3) In the county i n which the 
p l a i n t i f f r e s i d e d , or i f the p l a i n t i f f i s 
an e n t i t y o t h e r than an i n d i v i d u a l , where 
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the p l a i n t i f f had i t s p r i n c i p a l o f f i c e i n 
t h i s s t a t e , a t the time of the a c c r u a l of 
the cause of a c t i o n , i f such c o r p o r a t i o n 
does b u s i n e s s by agent i n the county of the 
p l a i n t i f f ' s r e s i d e n c e ; or 

"(4) I f s u b d i v i s i o n s ( 1), (2), or (3) 
do not a p p l y , i n any county i n which the 
c o r p o r a t i o n was d o i n g b u s i n e s s by agent a t 
the time of the a c c r u a l of the cause of 
a c t i o n . " 

The p e t i t i o n e r s argue t h a t they p r e s e n t e d a prima f a c i e 

case t h a t S u l l i v a n ' s a c c i d e n t d i d not occur i n Washington 

County and t h a t n e i t h e r H&M nor ThyssenKrupp d i d b u s i n e s s i n 

Washington County; they f u r t h e r argue t h a t S u l l i v a n f a i l e d t o 

re b u t t h e i r e v i d e n c e . In h i s a f f i d a v i t , Casey t e s t i f i e d t h a t 

the "Hot Dip G a l v a n i z i n g L i n e s , " where the a c c i d e n t o c c u r r e d , 

are i n M o b i l e County. S u l l i v a n f a i l e d t o produce any ev i d e n c e 

t o the c o n t r a r y . A l t h o u g h S u l l i v a n a t t a c h e d a " F i r s t Report 

of Work I n j u r y or I l l n e s s " document t o h i s answer t o the 

mandamus p e t i t i o n , t h a t document i n d i c a t e s t h a t i t was not 

produced u n t i l a f t e r the t r i a l c o u r t had e n t e r e d i t s o r d e r . 

We note t h a t Dennis s t a t e d i n h i s a f f i d a v i t t h a t "[H&M] 

i n c o r r e c t l y l i s t e d the l o c a t i o n of Columns 13 and 14 of L i n e 

3 of the Hot Dip G a l v a n i z i n g L i n e s i n Washington County, 

Alabama, on one or more w r i t t e n r e p o r t s i t p r o v i d e d c o n c e r n i n g 
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... S u l l i v a n ' s a c c i d e n t . " Those r e p o r t s were not shown t o the 

t r i a l c o u r t , however. "Our r e v i e w i s l i m i t e d t o o n l y those 

f a c t s t h a t were b e f o r e the t r i a l c o u r t . " Ex p a r t e Kane, 989 

So. 2d 509, 511 ( A l a . 2008) . Based on the evi d e n c e b e f o r e the 

t r i a l c o u r t , we conclude t h a t the p e t i t i o n e r s met t h e i r burden 

of p r o v i n g t h a t the a c c i d e n t o c c u r r e d i n M o b i l e County. 

The p e t i t i o n e r s a l s o argue t h a t n e i t h e r H&M nor 

ThyssenKrupp do b u s i n e s s i n Washington County. "A c o r p o r a t i o n 

does b u s i n e s s i n a county f o r purposes of § 6-3-7[, A l a . Code 

1975,] i f i t performs w i t h some r e g u l a r i t y i n t h a t county some 

of the b u s i n e s s f u n c t i o n s f o r which the c o r p o r a t i o n was 

c r e a t e d . " Ex p a r t e E l l i o t t , 80 So. 3d 908, 912 ( A l a . 2011). 

In E l l i o t t , our supreme c o u r t reasoned: 

"[B]ecause the t i m b e r - s u p p l y agreements [at i s s u e ] 
gave IP and Chapman the e x c l u s i v e r i g h t s t o ti m b e r 
on l a n d i n Conecuh County, because the agreements 
were r e c o r d e d i n the Conecuh Probate C o u r t , and 
because the purpose of the agreements was t o f u l f i l l 
I P 's and Chapman's p r i n c i p a l c o r p o r a t e f u n c t i o n of 
m a n u f a c t u r i n g plywood p r o d u c t s , IP and Chapman were 
d o i n g b u s i n e s s i n Conecuh County." 

80 So. 3d a t 914. In the p r e s e n t case, however, Casey 

t e s t i f i e d t h a t ThyssenKrupp " r e q u i r e s improvements t o i t s 

p r o p e r t y t o p e r f o r m a l l of i t s f u n c t i o n s r e l a t e d t o the 

p r o d u c t i o n and s a l e of carbon s t e e l p r o d u c t s , and no such 
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improvement has been p l a n n e d f o r or e r e c t e d w i t h i n Washington 

County." F u r t h e r , the ev i d e n c e i n d i c a t e d t h a t H&M's work was 

done e x c l u s i v e l y on the "Hot Dip G a l v a n i z i n g L i n e s , " which are 

l o c a t e d i n M o b i l e County. 

In response t o t h a t e v i d e n c e , S u l l i v a n p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t a p o r t i o n of ThyssenKrupp's s i t e , which had 

been d e s i g n a t e d as an I n d u s t r i a l Park, was l o c a t e d i n 

Washington County. S u l l i v a n d i d not, however, submit any 

evid e n c e i n d i c a t i n g t h a t any improvements had been b u i l t on 

the Washington County p r o p e r t y . S u l l i v a n s u b m i t t e d p r o o f of 

r e g i s t r a t i o n of s e v e r a l v e h i c l e s i n the name of "ThyssenKrupp 

S t a i n l e s s USA, LLC," i n Washington County; however, he d i d not 

submit any e v i d e n c e i n d i c a t i n g any r e l a t i o n s h i p between 

ThyssenKrupp and "ThyssenKrupp S t a i n l e s s USA, LLC." A t the 

h e a r i n g , c o u n s e l f o r ThyssenKrupp a d m i t t e d t h a t i t had t w i c e 

used barges from a company l o c a t e d i n Washington County " t o 

c o l l e c t some of i t s s t e e l c o i l s t o s h i p out i n response t o a 

purchase o r d e r " but t h a t the barges had come t o M o b i l e County 

to l o a d the c o i l s . "To e s t a b l i s h t h a t a c o r p o r a t i o n does 

b u s i n e s s i n a p a r t i c u l a r county f o r purposes of venue, p a s t 
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i s o l a t e d t r a n s a c t i o n s are i n c o n c l u s i v e . " E l l i o t t , 80 So. 3d 

a t 912. 

Based on the f o r e g o i n g , we conclude t h a t the p e t i t i o n e r s 

met t h e i r burden of p r o v i n g H&M and ThyssenKrupp d i d not do 

b u s i n e s s i n Washington County and t h a t S u l l i v a n has f a i l e d t o 

r e b u t t h a t e v i d e n c e . We a l s o agree w i t h the p e t i t i o n e r s t h a t 

the same evi d e n c e proves t h a t n e i t h e r H&M nor ThyssenKrupp had 

a p r i n c i p a l o f f i c e i n Washington County. 

For the f o r e g o i n g r easons, we g r a n t the p e t i t i o n and 

i s s u e a w r i t d i r e c t i n g the t r i a l c o u r t t o g r a n t the 

p e t i t i o n e r s ' motion t o d i s m i s s o r , i n the a l t e r n a t i v e , t o 

t r a n s f e r the case to the M o b i l e C i r c u i t C o u r t . 
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