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THOMPSON, P r e s i d i n g Judge. 

Bobby Joe Bearden I I I ("the f a t h e r " ) appeals from a 

judgment awarding A n g e l Murphy ("the mother") cust o d y of the 

p a r t i e s ' c h i l d ("the c h i l d " ) . 
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On November 30, 2009, the f a t h e r f i l e d a c o m p l a i n t 

s e e k i n g a d i v o r c e , t o sever what he a s s e r t e d was the p a r t i e s ' 

common-law m a r r i a g e , and s e e k i n g custody of the c h i l d . The 

mother answered, c l a i m i n g t h a t the p a r t i e s d i d not have a 

common-law m a r r i a g e . She r e q u e s t e d a d i s m i s s a l of the 

f a t h e r ' s a c t i o n . I t i s obvious from the r e c o r d t h a t the 

p a r t i e s have an a c r i m o n i o u s r e l a t i o n s h i p . B e f o r e the f a t h e r 

f i l e d h i s c o m p l a i n t i n t h i s a c t i o n , the p a r t i e s sought 

competing o r d e r s of p r o t e c t i o n from abuse. S i n c e the f i l i n g 

of the c o m p l a i n t , the f a t h e r , who was awarded temporary 

cus t o d y of the c h i l d , has a l l e g e d t h a t the mother p h y s i c a l l y 

abused the c h i l d and has accused the mother of u s i n g i l l e g a l 

d rugs. He a l s o o b t a i n e d o r d e r s r e q u i r i n g t h a t the mother's 

v i s i t a t i o n w i t h the c h i l d be s u p e r v i s e d and t e r m i n a t i n g the 

mother's r i g h t t o have o v e r n i g h t v i s i t a t i o n . The mother 

sought t o have the f a t h e r h e l d i n contempt a t l e a s t t w i c e and 

sought c o u r t i n t e r v e n t i o n t o have u n s u p e r v i s e d v i s i t a t i o n and 

h o l i d a y v i s i t a t i o n w i t h the c h i l d . The h e a r i n g on t h i s 

m a t t e r was h e l d on May 26, 2011, and F e b r u a r y 10, 2012. 1 On 

1The r e c o r d does not i n d i c a t e why t h e r e was a d e l a y of 
more than e i g h t months b e f o r e the h e a r i n g was resumed. 
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the f i r s t day of the h e a r i n g , the p a r t i e s s t i p u l a t e d t h a t 

t h e r e was i n s u f f i c i e n t p r o o f t h a t a common-law marria g e 

e x i s t e d , and the h e a r i n g went f o r w a r d on the i s s u e of cus t o d y 

and o t h e r r e l a t e d m a t t e r s . On A p r i l 24, 2012, the t r i a l c o u r t 

e n t e r e d an o r d e r f i n d i n g t h a t the f a t h e r had f a i l e d t o prove 

t h a t the p a r t i e s were ever m a r r i e d and a d j u d i c a t i n g the 

p a t e r n i t y of the c h i l d . The o r d e r went on t o s a y : 

"3. That the p a r t i e s s h a l l i m m e d i a t e l y meet and 
r e s o l v e the i s s u e s of cus t o d y and placement of [ t h e 
c h i l d ] and of c h i l d s u p p o r t i n o r d e r t o a v o i d a 
d i s m i s s a l of t h i s case. 

"4. That t h i s case s h a l l be CLOSED f o r t y - t w o 
(42) days from the date of t h i s Order, a t which time 
the c u s t o d y of the c h i l d s h a l l r e v e r t t o the mother, 
u n l e s s the p a r t i e s e - f i l e a s e t t l e m e n t agreement 
s e t t l i n g a l l of the i s s u e s between them, a l o n g w i t h 
a proposed f i n a l o r d e r , w i t h i n t h a t time p e r i o d . " 

(Emphasis and c a p i t a l i z a t i o n i n the o r i g i n a l . ) 

The f a t h e r f i l e d a motion t o a l t e r , amend, or v a c a t e the 

o r d e r . The t r i a l c o u r t d e n i e d the motion, and the f a t h e r 

t i m e l y appealed. 

N e i t h e r p a r t y has addr e s s e d t h i s c o u r t ' s j u r i s d i c t i o n 

over t h i s a p p e a l as i t r e l a t e s t o the f i n a l i t y of the t r i a l 

c o u r t ' s A p r i l 24, 2012, o r d e r from which t h i s a p p e a l i s t a k e n ; 

however, j u r i s d i c t i o n a l i s s u e s are of such s i g n i f i c a n c e t h a t 
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an a p p e l l a t e c o u r t may take n o t i c e of them ex mero motu. 

W a l l a c e v. Tee Jays Mfg. Co., 689 So. 2d 210, 211 ( A l a . C i v . 

App. 1997). "[T]he q u e s t i o n whether a judgment i s f i n a l i s a 

j u r i s d i c t i o n a l q u e s t i o n . " Johnson v. Johnson, 835 So. 2d 

1032, 1034 ( A l a . C i v . App. 2002). " G e n e r a l l y , an a p p e a l may 

be taken o n l y from a f i n a l judgment. A l a . Code 1975, § 

12-22-2. A f i n a l judgment i s 'one t h a t c o n c l u s i v e l y 

determines the i s s u e s b e f o r e the c o u r t and a s c e r t a i n s and 

d e c l a r e s the r i g h t s of the p a r t i e s i n v o l v e d . ' Bean v. C r a i g , 

557 So. 2d 1249, 1253 ( A l a . 1 9 9 0 ) . " Warren v. Warren, 94 So. 

3d 392, 395 ( A l a . C i v . App. 2012). 

T h i s c o u r t has h e l d t h a t a lower c o u r t ' s r e s e r v a t i o n of 

j u r i s d i c t i o n t o d e c i d e the i s s u e of c h i l d s u p p o r t pending the 

o c c u r r e n c e of a s p e c i f i c event, such as s u b m i s s i o n of the 

a p p r o p r i a t e c h i l d - s u p p o r t forms, renders a judgment n o n f i n a l , 

see N a y l o r v. N a y l o r , 981 So. 2d 440, 441 ( A l a . C i v . App. 

2007), and t h a t a lower c o u r t ' s f a i l u r e t o a c t u a l l y determine 

an amount of c h i l d s u p p o r t owed by a p a r t y a l s o r e n d e r s a 

judgment n o n f i n a l , see Turner v. Turner, 883 So. 2d 233, 234 

( A l a . C i v . App. 2003); and Tomlinson v. Tomlinson, 816 So. 2d 

57, 58 ( A l a . C i v . App. 2001). 
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In t h i s case, the t r i a l c o u r t ' s o r d e r does not a s c e r t a i n 

and d e c l a r e the r i g h t s of the p a r t i e s on any i s s u e s r e l a t e d t o 

c h i l d c ustody. The t r i a l c o u r t o r d e r e d the p a r t i e s t o reach 

a s e t t l e m e n t on the i s s u e s of c u s t o d y and c h i l d s u p p o r t or the 

case would be d i s m i s s e d ; however, the r e c o r d demonstrates 

t h a t , d u r i n g the two and a h a l f y e a r s the l i t i g a t i o n i n t h i s 

m a t t e r was pending, the p a r t i e s were unable t o agree on such 

r o u t i n e m a t t e r s as t a k i n g the c h i l d t o T - b a l l p r a c t i c e . The 

l i k e l i h o o d of the p a r t i e s ' s e t t l i n g the major i s s u e s i n t h i s 

case i s n e g l i g i b l e . A l t h o u g h the o r d e r s t a t e s t h a t i f the 

p a r t i e s are unable t o r e a c h a c u s t o d y s e t t l e m e n t w i t h i n 42 

days, then c u s t o d y of the c h i l d would " r e v e r t " t o the mother, 

the t r i a l c o u r t made no f a c t u a l f i n d i n g s and o f f e r e d no 

e x p l a n a t i o n f o r the apparent award of custody. Moreover, the 

judgment i s s i l e n t as t o whether the mother i s t o have s o l e 

p h y s i c a l c u s t o d y o n l y , or whether the mother i s t o have bo t h 

l e g a l and p h y s i c a l c u s t o d y , a t the end of 42 days. 

Furthermore, the t r i a l c o u r t d i d not determine the p a r t i e s ' 

r e s p e c t i v e c h i l d - s u p p o r t o b l i g a t i o n s and r e l a t e d i s s u e s ; f o r 

example, the c o u r t f a i l e d t o determine which p a r t y would be 
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r e s p o n s i b l e f o r m a i n t a i n i n g the c h i l d ' s h e a l t h - i n s u r a n c e 

coverage. 

We note t h a t the t r i a l c o u r t a l s o d i d not e s t a b l i s h a 

v i s i t a t i o n s c h e d u l e f o r the n o n c u s t o d i a l p a r e n t , a p p a r e n t l y 

r e l y i n g on the p a r t i e s t o e s t a b l i s h and implement t h a t as 

w e l l . A l t h o u g h a f a i l u r e t o i n c l u d e a v i s i t a t i o n s c h e d u l e 

does not r e s u l t i n a n o n f i n a l judgment f o r purposes of a p p e a l , 

l e a v i n g v i s i t a t i o n t o the s o l e d i s c r e t i o n of the c u s t o d i a l 

p a r e n t does r e q u i r e r e v e r s a l . I t i s w e l l s e t t l e d t h a t , 

a l t h o u g h t h i s c o u r t r e c o g n i z e s t h a t v i s i t a t i o n i s a matter 

l e f t t o the sound d i s c r e t i o n of the t r i a l c o u r t , such 

d i s c r e t i o n i s not unbounded. In P r a t t v. P r a t t , 56 So. 3d 

638, 644 ( A l a . C i v . App. 2010), t h i s c o u r t h e l d t h a t " [ t ] h e 

p r o p r i e t y of [a v i s i t a t i o n ] judgment depends on whether the 

n o n c u s t o d i a l p a r e n t has a s u f f i c i e n t , s p e c i f i e d v i s i t a t i o n 

s c h e d u l e t o r e l y upon, independent of the c u s t o d i a l p a r e n t ' s 

d i s c r e t i o n . " We a l s o n oted t h a t " [ t ] h i s c o u r t ... has 

a f f i r m e d awards of u n s p e c i f i e d v i s i t a t i o n based on the 

agreement of the p a r t i e s when the t r i a l c o u r t a l s o p r o v i d e s 

t h a t , i n the event of disagreement, ' s t a n d a r d v i s i t a t i o n ' or 

some o t h e r s p e c i f i e d v i s i t a t i o n would be imposed." I d . 
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Because the t r i a l c o u r t d i d not d i s p o s e of a l l the i s s u e s 

b e f o r e i t , the o r d e r i s n o n f i n a l , and we must d i s m i s s the 

f a t h e r ' s a p p e a l . See Baugus v. C i t y of F l o r e n c e , 968 So. 2d 

529, 531 ( A l a . 2007). 

APPEAL DISMISSED. 

P i t t m a n and Donaldson, J J . , concur. 

Moore, J . , concurs s p e c i a l l y , which Thomas, J . , j o i n s . 
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MOORE, Judge, c o n c u r r i n g s p e c i a l l y . 

I concur i n a l l r e s p e c t s w i t h the main o p i n i o n ' s 

d i s m i s s a l of the ap p e a l due t o the absence of a f i n a l 

judgment, but I w r i t e s p e c i a l l y t o address two o t h e r a s p e c t s 

of the o r d e r e n t e r e d by the t r i a l c o u r t on A p r i l 25, 2012, 

t h a t I b e l i e v e s h o u l d be noted f o r the guidance of the t r i a l 

c o u r t . 

F i r s t , the t r i a l c o u r t ' s o r d e r p r o v i d e s , i n p e r t i n e n t 

p a r t : 

"3. That the p a r t i e s s h a l l i m m e d i a t e l y meet and 
r e s o l v e the i s s u e s of cust o d y and placement of [the 
c h i l d ] and of c h i l d s u p p o r t i n o r d e r t o a v o i d a 
d i s m i s s a l of t h i s case." 

A l t h o u g h a t r i a l c o u r t may o r d e r the p a r t i e s b e f o r e i t t o 

mediate t h e i r d i s p u t e , "[a] c o u r t cannot ' f o r c e ' s e t t l e m e n t s 

upon p a r t i e s . " Henry v. Prusak, 229 Mich. App. 162, 170, 582 

N.W.2d 193, 196 (1998). When p a r t i e s b e f o r e a t r i a l c o u r t are 

unable t o r e s o l v e t h e i r d i f f e r e n c e s , i t i s the duty of the 

t r i a l c o u r t t o r e s o l v e the i s s u e s p r o p e r l y brought b e f o r e i t . 

Here, the t r i a l c o u r t eschewed i t s duty by e f f e c t i v e l y 

d i s m i s s i n g the case s o l e l y because the p a r t i e s d i d not s e t t l e 

t h e i r i s s u e s themselves, t h e r e b y d e p r i v i n g the p a r t i e s of 

me a n i n g f u l access t o the j u d i c i a l system. 
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Second, the t r i a l c o u r t ' s o r d e r p r o v i d e s : 

"4. That t h i s case s h a l l be CLOSED f o r t y - t w o 
(42) days from the date of t h i s Order, a t which time 
the c u s t o d y of the c h i l d s h a l l r e v e r t t o the mother, 
u n l e s s the p a r t i e s e - f i l e a s e t t l e m e n t agreement 
s e t t l i n g a l l of the i s s u e s between them, a l o n g w i t h 
a proposed f i n a l o r d e r , w i t h i n t h a t time p e r i o d . " 

(Emphasis and c a p i t a l i z a t i o n i n the o r i g i n a l . ) That language, 

however, amounts t o a r e v e r s i o n a r y c l a u s e , which Alabama law 

d i s f a v o r s . In Hovater v. Hovater, 577 So. 2d 461 ( A l a . C i v . 

App. 1990), t h i s c o u r t a d d r e s s e d a c u s t o d y p r o v i s i o n i n a 

d i v o r c e judgment t h a t awarded cu s t o d y of the p a r t i e s ' c h i l d t o 

one p a r e n t , but o r d e r e d t h a t p h y s i c a l c u s t o d y of the c h i l d 

would r e v e r t t o the o t h e r p a r e n t i f c e r t a i n s p e c i f i e d events 

o c c u r r e d i n the f u t u r e . 577 So. 2d a t 463. In a d d r e s s i n g 

t h a t p r o v i s i o n , t h i s c o u r t s t a t e d : 

"We f i n d ... the c u s t o d i a l r e v e r s i o n a r y c l a u s e i n 
t h i s i n s t a n c e t o be of no e f f e c t because i t i s 
p r e m i s e d on a mere s p e c u l a t i o n of what the b e s t 
i n t e r e s t s of the c h i l d r e n may be a t a f u t u r e d a t e . 
We have found t h a t an agreement of the p a r e n t s i s 
c o n c l u s i v e of the c h i l d r e n ' s b e s t i n t e r e s t s o n l y as 
l o n g as the s t a t u s of the p a r t i e s a t the time 
remains unchanged. Means v. Means, 512 So. 2d 1386 
( A l a . C i v . App. 1987). The t r i a l c o u r t ' s r e l i a n c e 
on the o p e r a t i v e language of the r e v e r s i o n a r y c l a u s e 
i n changing the c u s t o d i a l arrangement i n t h i s 
i n s t a n c e i s m i s p l a c e d . " 

I d . 
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A l t h o u g h , i n the p r e s e n t case, p a r a g r a p h 4 of the t r i a l 

c o u r t ' s o r d e r e n v i s i o n s a change i n c u s t o d y o c c u r r i n g o n l y 42 

days a f t e r the e n t r y of t h a t o r d e r , I conclude t h a t i t amounts 

to an i m p e r m i s s i b l e r e v e r s i o n a r y c l a u s e . An award of c u s t o d y 

s h o u l d be based on the p a r t i e s ' c u r r e n t c i r c u m s t a n c e s r a t h e r 

than s p e c u l a t i o n as t o what those c i r c u m s t a n c e s might be i n 

the f u t u r e . I d . 

Moreover, I note t h a t the t r i a l c o u r t v e s t e d c u s t o d y w i t h 

the mother w i t h o u t any d e t e r m i n a t i o n as t o whether t h a t 

c u s t o d y arrangement s e r v e d the b e s t i n t e r e s t s of the c h i l d . 

A c i r c u i t c o u r t e x e r c i s i n g the t r a d i t i o n a l powers of a 

chancery c o u r t , such as the t r i a l c o u r t i n t h i s case, has "no 

more i m p o r t a n t or s a c r e d duty t o p e r f o r m than t o l o o k a f t e r 

the p r o p e r c a r e and c u s t o d y of minors coming w i t h i n t h e i r 

j u r i s d i c t i o n . " Murphree v. Hanson, 197 A l a . 246, 256, 72 So. 

437, 441 (1916). A t r i a l c o u r t may e n t e r a judgment g r a n t i n g 

one p a r e n t custody of a c h i l d o n l y a f t e r c o n d u c t i n g a h e a r i n g 

and d e t e r m i n i n g t h a t such c u s t o d y s e r v e s the b e s t i n t e r e s t s of 

the c h i l d , see Chandler v. Whatley, 238 A l a . 206, 189 So. 751 

(1939), because i t i s the c h i l d ' s i n t e r e s t s t h a t are p r i m a r i l y 

at s t a k e . See Montgomery v. Hughes, 4 A l a . App. 245, 58 So. 
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113 (1911). A t r i a l c o u r t f a i l s i n i t s duty t o the c h i l d by 

awarding c u s t o d y t o one p a r e n t or the o t h e r w i t h o u t 

d e t e r m i n i n g the e f f e c t t h a t c u s t o d y arrangement w i l l have on 

the c h i l d . See g e n e r a l l y S.A.N. v. S.E.N., 995 So. 2d 175 

( A l a . C i v . App. 2008) ( v i s i t a t i o n case i n which t r i a l c o u r t 

awarded v i s i t a t i o n t o f a t h e r w i t h o u t c o n s i d e r i n g i f v i s i t a t i o n 

s e r v e d b e s t i n t e r e s t s of c h i l d r e n ) . 

In t h i s case, the t r i a l c o u r t r e c e i v e d e v i d e n c e as t o the 

custo d y i s s u e , which e v i d e n c e was h e a v i l y c o n f l i c t i n g i n 

n a t u r e , but i t d i d not r e s o l v e t h a t i s s u e . The t r i a l c o u r t 

s i m p l y d e c i d e d t h a t , i f the p a r t i e s c o u l d not agree between 

themselves who s h o u l d have custody of the c h i l d , the mother 

would a u t o m a t i c a l l y be g i v e n c u s t o d y a t then end of 42 days, 

w i t h o u t f i n d i n g t h a t the mother's h a v i n g c u s t o d y would serve 

the b e s t i n t e r e s t s of the c h i l d . I t appears t o me t h a t the 

t r i a l c o u r t based i t s cust o d y o r d e r p r i m a r i l y , i f not 

e x c l u s i v e l y , on convenience t o the c o u r t and not on the b e s t 

i n t e r e s t s of the c h i l d . On remand, the t r i a l c o u r t s h o u l d 

r e c o n s i d e r i t s custody d e t e r m i n a t i o n i n accordance w i t h 

Alabama law. 

Thomas, J . , con c u r s . 
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