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PITTMAN, Judge. 

B e a t r i c e Rose O'Hare ("the mother") appeals from a 

d e f a u l t judgment of the Madison C i r c u i t C ourt ("the t r i a l 

c o u r t " ) g r a n t i n g S c o t t O'Hare ("the f a t h e r " ) a m o d i f i c a t i o n of 

the p a r t i e s ' d i v o r c e judgment, which had been e n t e r e d i n 
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C o l o r a d o , t o the e x t e n t the d e f a u l t judgment awarded the 

f a t h e r l e g a l and p h y s i c a l c u s t o d y of the p a r t i e s ' minor c h i l d 

("the c h i l d " ) . We d i s m i s s the mother's a p p e a l f o r l a c k of 

j u r i s d i c t i o n . 

On J u l y 14, 2011, the f a t h e r f i l e d i n the t r i a l c o u r t a 

r e q u e s t f o r r e g i s t r a t i o n of a f o r e i g n c h i l d - c u s t o d y o r d e r ; 

a t t a c h e d t o t h a t r e q u e s t was a c e r t i f i e d copy of a d i v o r c e 

judgment t h a t had been e n t e r e d by the E l Paso D i s t r i c t Court 

i n C o l o r a d o , a s e p a r a t i o n agreement t h a t had been e n t e r e d i n t o 

by the p a r t i e s t h a t was a t t a c h e d as an e x h i b i t t o the d i v o r c e 

judgment, and a sup p o r t o r d e r t h a t r e i t e r a t e d the c h i l d -

s u p p o r t awards e s t a b l i s h e d i n the s e p a r a t i o n agreement. A l s o 

on J u l y 14, 2011, the f a t h e r f i l e d a p e t i t i o n f o r m o d i f i c a t i o n 

of c u s t o d y and c h i l d s u p p o r t , a l l e g i n g , among o t h e r t h i n g s , 

t h a t the mother had sent the c h i l d t o l i v e w i t h the f a t h e r , 

t h a t the mother c o u l d not p r o v i d e a s t a b l e home f o r the c h i l d , 

t h a t the mother had been a r r e s t e d f o r a s s a u l t and was i n 

danger of s e r v i n g a sentence of i n c a r c e r a t i o n f o r t h a t 

i n c i d e n t , and t h a t the c h i l d had r o u t i n e l y been l e f t a t home 

alo n e when he was i n the mother's custody. A t t a c h e d t o the 
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f a t h e r ' s m o d i f i c a t i o n p e t i t i o n was another copy of the E l Paso 

D i s t r i c t C o u r t ' s d i v o r c e judgment and o t h e r o r d e r s . 

On September 29, 2011, the f a t h e r f i l e d a motion f o r 

s e r v i c e by p u b l i c a t i o n ; the f a t h e r ' s motion f o r s e r v i c e by 

p u b l i c a t i o n was g r a n t e d , and the n o t i c e was p u b l i s h e d i n a 

newspaper of g e n e r a l c i r c u l a t i o n i n E l Paso County, C o l o r a d o . 

F o l l o w i n g s e r v i c e by p u b l i c a t i o n on the mother, the f a t h e r 

f i l e d an a p p l i c a t i o n f o r a d e f a u l t judgment, s u p p o r t e d by h i s 

a f f i d a v i t . On January 6, 2012, the t r i a l c o u r t e n t e r e d a 

d e f a u l t judgment i n f a v o r of the f a t h e r , g r a n t i n g the f a t h e r ' s 

r e q u e s t t o r e g i s t e r the C o l o r a d o c o u r t ' s judgment, awarding 

the f a t h e r s o l e l e g a l and p h y s i c a l c u s t o d y of the c h i l d , 

t e r m i n a t i n g the f a t h e r ' s o b l i g a t i o n t o pay c h i l d s u p p o r t t o 

the mother, o r d e r i n g the mother t o pay c h i l d s u pport t o the 

f a t h e r , o r d e r i n g the mother t o pay the f a t h e r a r e t r o a c t i v e 

c h i l d - s u p p o r t a r r e a r a g e t h a t had a c c r u e d s i n c e the f i l i n g of 

the f a t h e r ' s p e t i t i o n , and awarding the f a t h e r a t t o r n e y f e e s 

and c o s t s . 

On January 26, 2012, the mother f i l e d a motion t o s e t 

a s i d e the d e f a u l t judgment and a motion t o d i s m i s s . The 

mother argued t h a t the f a t h e r ' s a f f i d a v i t i n s u p p o r t of h i s 
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motion f o r s e r v i c e by p u b l i c a t i o n was i n s u f f i c i e n t and t h a t 

the t r i a l c o u r t l a c k e d p e r s o n a l j u r i s d i c t i o n over her and, 

th u s , t h a t the a c t i o n s h o u l d be d i s m i s s e d . A f t e r a h e a r i n g , 

the t r i a l c o u r t d e n i e d the mother's motions on March 23, 2012. 

The mother f i l e d a postjudgment motion on A p r i l 20, 2012; the 

t r i a l c o u r t p u r p o r t e d t o deny t h a t motion on May 24, 2012. 

The mother f i l e d her n o t i c e of appeal t o t h i s c o u r t on J u l y 5, 

2012. 

Upon r e q u e s t by t h i s c o u r t , the mother and the f a t h e r 

f i l e d " l e t t e r b r i e f s " r e g a r d i n g the t i m e l i n e s s of the mother's 

a p p e a l . T h i s c o u r t a l l o w e d the appeal t o pr o c e e d as an appeal 

from the d e n i a l of a Rule 60(b), A l a . R. C i v . P., motion. In 

R.P.M. v. P.D.A., [Ms. 2110915, Nov. 30, 2012] So. 3d , 

___ ( A l a . C i v . App. 2012), t h i s c o u r t s t a t e d , i n p e r t i n e n t 

p a r t : 

"Although the a p p e a l was a l l o w e d t o proceed, such 
p e r m i s s i o n 'does not p r e c l u d e r e c o n s i d e r a t i o n of the 
fundamental q u e s t i o n of a p p e l l a t e j u r i s d i c t i o n a f t e r 
an a p p e l l a t e c o u r t has had an o p p o r t u n i t y t o r e v i e w 
the r e c o r d . ' Smith v. Smith, 919 So. 2d 315, 316 n. 
1 ( A l a . C i v . App. 2005); see a l s o W a l l a c e v. Tee  
Jays Mfg. Co., 689 So. 2d 210, 211 ( A l a . C i v . App. 
1997) ( n o t i n g t h i s c o u r t ' s p o l i c y of t a k i n g n o t i c e 
of j u r i s d i c t i o n a l m a t t e r s a t any time , even ex mero 
motu)." 
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"The t i m e l y f i l i n g of a n o t i c e of a p p e a l i s a 

j u r i s d i c t i o n a l a c t . " R.J.G. v. S.S.W., 42 So. 3d 747, 751 

( A l a . C i v . App. 2009). On January 26, 2012, the mother f i l e d 

a motion t o s e t a s i d e the d e f a u l t judgment; we c o n s t r u e t h a t 

motion as a motion f i l e d p u r s u a n t t o Rule 5 5 ( c ) , A l a . R. C i v . 

P., which a l l o w s a p a r t y t o f i l e a motion t o s e t a s i d e a 

d e f a u l t judgment w i t h i n 30 days a f t e r the e n t r y of the 

judgment. F o l l o w i n g the d e n i a l of t h a t motion, the mother 

f i l e d a motion s t y l e d as a Rule 5 9 ( e ) , A l a . R. C i v . P. , 

motion. Because t h i s c o u r t determined, based on the l e t t e r 

b r i e f s s u b m i t t e d by the p a r t i e s , t h a t t h a t motion was p r o p e r l y 

c o n s i d e r e d a Rule 60(b) motion, however, we c o n s i d e r i t as 

such on a p p e a l . 

The mother argues i n her l e t t e r b r i e f t h a t her second 

postjudgment motion would have been more p r o p e r l y s t y l e d a 

Rule 6 0 ( b ) ( 4 ) , A l a . R. C i v . P., motion because, she says, she 

contended i n the motion t h a t the t r i a l c o u r t ' s o r d e r was v o i d 

f o r l a c k of j u r i s d i c t i o n . The mother's Rule 60(b) motion, 

however, sought the same r e l i e f as t h a t r e q u e s t e d i n the 

o r i g i n a l Rule 55(c) motion, i n which the mother a l s o argued a 

l a c k of p e r s o n a l j u r i s d i c t i o n . " G e n e r a l l y , t h i s c o u r t r e v i e w s 
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the d e n i a l of a Rule 5 5 ( c ) [ , A l a . R. C i v . P.,] motion t o 

determine whether the t r i a l c o u r t abused i t s d i s c r e t i o n i n 

denying the motion." A u s t i n v. A u s t i n , [Ms. 2120102, March 8, 

2013] ___ So. 3d ___ , ___ ( A l a . C i v . App. 2013). "[T]he Rules 

of C i v i l P r o c e d u r e do not a u t h o r i z e a movant t o f i l e a motion 

to r e c o n s i d e r the t r i a l judge's r u l i n g on h i s own 

post-judgment motion." Ex p a r t e Dowling, 477 So. 2d 400, 404 

( A l a . 1985). See a l s o N.F.N. v. J.M.M.J., 999 So. 2d 521, 523 

( A l a . C i v . App. 2008). Because the same r e l i e f was r e q u e s t e d 

by the mother i n her Rule 55(c) motion and i n her Rule 60(b) 

motion, the l a t t e r motion c o n s t i t u t e s an attempt t o use a Rule 

60(b) motion as a s u b s t i t u t e f o r an a p p e a l , which t h i s c o u r t 

w i l l not a l l o w . Ex p a r t e Haynes, 58 So. 3d 761, 765 ( A l a . 

2010) ("Because t h e r e e x i s t e d n o t h i n g i n the motion t o 

d i s t i n g u i s h the Rule 5 5 ( c ) [ , A l a . R. C i v . P.,] motion from the 

p u r p o r t e d Rule 6 0 ( b ) [ , A l a . R. C i v . P.,] motion, any Rule 

60(b) a s p e c t t o the motion would s i m p l y c o n s t i t u t e a motion t o 

' r e c o n s i d e r ' the Rule 55(c) m o t i o n . " ) . Because the t r i a l 

c o u r t was w i t h o u t j u r i s d i c t i o n t o r e c o n s i d e r i t s r u l i n g on the 

mother's postjudgment motion f i l e d p u r s u a n t t o Rule 5 5 ( c ) , see  

W i l l i a m s v. W i l l i a m s , 70 So. 3d 332, 334 ( A l a . C i v . App. 
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2009), the mother's second postjudgment motion i s a n u l l i t y 

and the t r i a l c o u r t ' s p u r p o r t e d d e n i a l of t h a t motion i s v o i d . 

N.F.N. v. J.M.M.J., 999 So. 2d a t 523. Because the mother's 

n o t i c e of a p p e a l was f i l e d more than 42 days a f t e r the t r i a l 

c o u r t ' s d e n i a l of her Rule 55(c) postjudgment motion, see Rule 

4, A l a . R. App. P. ( r e q u i r i n g the n o t i c e of appea l t o be f i l e d 

w i t h i n 42 days of the date of the e n t r y of the judgment or 

o r d e r appealed from), t h a t n o t i c e of a p p e a l was u n t i m e l y and 

d i d not i n v o k e t h i s c o u r t ' s j u r i s d i c t i o n . Kennedy v.  

Merriman, 963 So. 2d 86, 88 ( A l a . C i v . App. 2007) . We, 

t h e r e f o r e , d i s m i s s the mother's a p p e a l . I d . 

APPEAL DISMISSED. 

Thompson, P.J., and Thomas, Moore, and Donaldson, J J . , 

concur. 
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