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CAM Investments, LLC, appeals from a summary judgment i n 

f a v o r of C h a r l e s T o t t y , J r . , i n i t s b r e a c h - o f - c o n t r a c t a c t i o n 
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a g a i n s t T o t t y . T o t t y c r o s s - a p p e a l s from the d e n i a l of h i s 

a t t o r n e y - f e e c l a i m p u r s u a n t t o the Alabama L i t i g a t i o n 

A c c o u n t a b i l i t y A c t ("ALAA"), § 12-19-270 e t seq., A l a . Code 

1975. We a f f i r m the summary judgment i n f a v o r of T o t t y ; we 

a l s o a f f i r m the c i r c u i t c o u r t ' s o r d e r d e n y ing T o t t y ' s 

a t t o r n e y - f e e c l a i m . 

F a c t u a l and P r o c e d u r a l Background 

F o l l o w i n g h a i l damage t o h i s r o o f , T o t t y r e c e i v e d from 

h i s homeowner's i n s u r e r a check i n the amount of $8,812.29 f o r 

replacement of the r o o f . On A p r i l 12, 2010, T o t t y d i s c u s s e d 

the r o o f damage w i t h Chuck I s b e l l , then an employee of 

American S h i n g l e & S i d i n g , I n c . ("ASSI"), and c o n t r a c t e d w i t h 

ASSI t o r e p l a c e the r o o f . T o t t y endorsed the i n s u r a n c e check 

to ASSI. 

In June 2010, Amber McMullen l e f t her employment w i t h 

ASSI and formed a new r o o f i n g company, CAM Investments, LLC, 

d o i n g b u s i n e s s as Aboveboard R o o f i n g ("Aboveboard"). McMullen 

h i r e d o t h e r former ASSI employees, i n c l u d i n g I s b e l l , t o work 

f o r Aboveboard. I s b e l l , who was aware t h a t ASSI had not 

undertaken any work on T o t t y ' s r o o f , c o n t a c t e d T o t t y , 

e x p l a i n e d t h a t he had l e f t h i s employment w i t h ASSI, and 

s t a t e d t h a t he "would see t o i t " t h a t T o t t y ' s r o o f was 
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r e p l a c e d by Aboveboard. T o t t y s u b s e q u e n t l y n o t i f i e d ASSI t h a t 

he wished t o c a n c e l h i s r o o f - r e p l a c e m e n t c o n t r a c t w i t h ASSI 

and r e c e i v e a r e f u n d of the i n s u r a n c e proceeds t h a t he had 

d e l i v e r e d t o ASSI. I s b e l l and T o t t y then o r a l l y agreed t h a t 

Aboveboard would r e p l a c e the r o o f and I s b e l l would t u r n over 

t o Aboveboard the r e f u n d he r e c e i v e d from ASSI and pay 

Aboveboard an a d d i t i o n a l $78 9 — the d i f f e r e n c e between the 

c o s t of the r o o f replacement and the amount of the ASSI 

r e f u n d . 

ASSI sent T o t t y a l e t t e r acknowledging the c a n c e l l a t i o n 

of the c o n t r a c t and s t a t i n g t h a t "a r e f u n d i n the amount of 

$8,812.29 w i l l be made out t o you and your mortgage company." 

T o t t y i n f o r m e d I s b e l l t h a t ASSI had agreed t o make the r e f u n d . 

I s b e l l , i n t u r n , i n f o r m e d McMullen t h a t T o t t y would pay "as 

soon as [Tot t y ] g e t [ s ] [ h i s ] r e f u n d " and s t a t e d t h a t I s b e l l 

hoped the r e f u n d would a r r i v e w i t h i n two weeks. On J u l y 20, 

2010, I s b e l l p r e p a r e d a work o r d e r / i n v o i c e s t a t i n g t h a t 

T o t t y ' s payment was "due a f t e r r e f u n d from ASSI." 

The p a r t i e s agree t h a t ASSI became i n s o l v e n t , sought 

b a n k r u p t c y p r o t e c t i o n , and never i s s u e d a r e f u n d t o T o t t y and 

t h a t T o t t y d i d not make any payments t o Aboveboard o t h e r than 

$789. The p a r t i e s d i s a g r e e about whether the s i g n a t u r e 
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p u r p o r t i n g t o be t h a t of T o t t y on the work o r d e r / i n v o i c e i s 

genuine. 

In September 2011, Aboveboard sued T o t t y i n the Elmore 

D i s t r i c t C o u r t , a l l e g i n g t h a t i t had c o n t r a c t e d w i t h T o t t y t o 

i n s t a l l a new r o o f on T o t t y ' s r e s i d e n c e , t h a t i t had 

s a t i s f a c t o r i l y completed the work, but t h a t T o t t y had f a i l e d 

t o pay the c o n t r a c t p r i c e . The d i s t r i c t c o u r t e n t e r e d a 

judgment i n f a v o r of T o t t y ; Aboveboard appealed t o the Elmore 

C i r c u i t C ourt f o r a t r i a l de novo. 

T o t t y moved f o r a summary judgment. In su p p o r t of t h a t 

motion, T o t t y s u b m i t t e d a b r i e f , h i s own a f f i d a v i t , the 

a f f i d a v i t of I s b e l l , and a c a n c e l e d check d a t e d September 8, 

2010, and made pa y a b l e t o Aboveboard i n the amount of $789. 

A l t h o u g h T o t t y c l a i m e d t h a t h i s p u r p o r t e d s i g n a t u r e on the 

work o r d e r / i n v o i c e was a f o r g e r y , he acknowledged t h a t the 

work o r d e r / i n v o i c e r e f l e c t e d the a c t u a l terms of h i s o r a l 

agreement w i t h I s b e l l on b e h a l f of Aboveboard. T o t t y ' s 

a f f i d a v i t s t a t e s , i n p e r t i n e n t p a r t : 

"The work o r d e r p r e p a r e d by Chuck I s b e l l c l e a r l y 
i n d i c a t e d t h a t the e x p e c t e d payment t o Aboveboard 
R o o f i n g would be 'due a f t e r r e f u n d from [A S S I ] . ' 

" I had no d i s c u s s i o n s w i t h anyone r e p r e s e n t i n g 
Aboveboard R o o f i n g , o t h e r than Chuck I s b e l l . My 
o r a l agreement w i t h Chuck I s b e l l c o n s i s t e d o n l y of 
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an agreement t h a t I would t u r n over any r e f u n d check 
from American S h i n g l e and pay the d i f f e r e n c e i n 
c o s t s i n the amount of $789.00, which I d i d . ... The 
o r a l agreement between me and Chuck I s b e l l as the 
r e p r e s e n t a t i v e of Aboveboard R o o f i n g was the t o t a l 
agreement. Aboveboard R o o f i n g assumed the r i s k t h a t 
the r e f u n d would not be f o r t h c o m i n g . 

"... [T]he work o r d e r r e f l e c t s the f a c t t h a t 
[Aboveboard] r e l i e d on the r e f u n d check from [ASSI] 
i n p u t t i n g the r o o f on our home. I agreed t o s i g n 
over the r e f u n d check from [ASSI] t o the new 
o r g a n i z a t i o n composed of former employees of [ASSI], 
but d i d not agree t o pay a n y t h i n g e l s e , except the 
$789 overage which I p a i d on September 8, 2010." 

I s b e l l ' s a f f i d a v i t s t a t e s : 

"My name i s Chuck I s b e l l . I am a former 
employee of [ASSI], a now-defunct n a t i o n a l 
c o r p o r a t i o n engaging i n the b u s i n e s s of r o o f r e p a i r . 
D u r i n g my employment w i t h [ASSI], I met C h a r l e s 
T o t t y , J r . , and e n t e r e d i n t o a c o n t r a c t w i t h him on 
b e h a l f of [ASSI] f o r the r e p a i r of the r o o f on h i s 
home f o l l o w i n g h a i l damage. A check i n the amount of 
$8,812.29 was i s s u e d by Mr. T o t t y ' s i n s u r a n c e 
company and d e l i v e r e d t o [ASSI] i n payment f o r the 
r o o f . However, [ASSI] never d i d the r o o f i n g work. 
Mr. T o t t y c a n c e l e d h i s c o n t r a c t w i t h [ASSI] and 
r e q u e s t e d a r e f u n d of the amount of the check t h a t 
had been i s s u e d by h i s i n s u r a n c e company. [ASSI] 
f i l e d f o r b a n k r u p t c y . 

"[ASSI] f a i l e d t o i n s t a l l many r o o f s t h a t i t 
agreed t o r e p l a c e . I l e f t the employment of [ASSI] 
and went t o work f o r CAM Investments which d i d 
b u s i n e s s as Aboveboard R o o f i n g . CAM Investments was 
o r g a n i z e d by Amber McMullen a f t e r [ASSI] began t o 
d e f a u l t on c o n t r a c t s . A number of former employees 
of [ASSI] went t o work f o r Aboveboard R o o f i n g . I t 
a c t u a l l y r e p l a c e d a number of r o o f s t h a t [ASSI] had 
agreed t o r e p l a c e , a f t e r [ASSI] d e f a u l t e d . 
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"When I l e a r n e d t h a t Mr. T o t t y ' s r o o f had not 
been r e p l a c e d by [ASSI], I got i n touch w i t h him. I 
t o l d him t h a t Aboveboard R o o f i n g would r e p l a c e h i s 
r o o f . I saw a copy of a l e t t e r from [ASSI] a g r e e i n g 
t o c a n c e l the c o n t r a c t w i t h Mr. T o t t y and r e f u n d h i s 
i n s u r a n c e money. I p r e p a r e d a work o r d e r f o r 
Aboveboard R o o f i n g t o r e p l a c e Mr. T o t t y ' s r o o f . Mr. 
T o t t y d i d not s i g n t h a t work o r d e r . (See E x h i b i t A 
a t t a c h e d h e r e t o ) . I was the o n l y p e r s o n from 
Aboveboard R o o f i n g who d e a l t w i t h Mr. T o t t y i n 
per s o n . I sent an e m a i l t o Amber McMullen t e l l i n g 
her about the r e f u n d from [ASSI] (See E x h i b i t B 
a t t a c h e d h e r e t o ) . Mr. T o t t y ' s o n l y o b l i g a t i o n was 
to t u r n over the r e f u n d check from [ASSI] and t o pay 
a s m a l l amount of money. 

"Mr. T o t t y f u l f i l l e d a l l h i s o b l i g a t i o n s t o 
Aboveboard R o o f i n g . Aboveboard R o o f i n g assumed the 
r i s k t h a t [ASSI] would not make the agreed r e f u n d . " 

Aboveboard f i l e d a response i n o p p o s i t i o n t o T o t t y ' s 

motion, a r g u i n g t h a t assumption of the r i s k i s not a defense 

t o a c o n t r a c t c l a i m and a t t a c h i n g the a f f i d a v i t of Amber 

McMullen, which s t a t e s , i n p e r t i n e n t p a r t : 

" I n e a r l y 2010, Chuck I s b e l l was employed by 
[Aboveboard] as an independent c o n t r a c t o r t o s e l l 
r o o f s . On or about J u l y 20, 2010, Mr. I s b e l l 
c o n t r a c t e d w i t h C h a r l e s T o t t y t o r e p l a c e a r o o f on 
Mr. T o t t y ' s home 

"Aboveboard R o o f i n g proceeded w i t h r e p l a c i n g the 
r o o f on Mr. T o t t y ' s home. Mr. T o t t y l o d g e d no 
c o m p l a i n t and never gave n o t i c e t o Aboveboard 
R o o f i n g t h a t he f a i l e d t o p r o c u r e the r e f u n d from 
[ASSI]. Mr. T o t t y f a i l e d t o pursue a r e f u n d from 
[ASSI] beyond r e c e i v i n g the r e f u n d l e t t e r and urged 
Aboveboard R o o f i n g t o complete the p r o j e c t under the 
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promise of payment. To dat e , Mr. T o t t y has r e c e i v e d 
a new r o o f and has o n l y p a i d $789.00 t o Aboveboard 
R o o f i n g . Mr. T o t t y f u r t h e r made statements t o Mr. 
I s b e l l t h a t the r e f u n d was f o r t h c o m i n g and t h a t i t 
would be forwarded when r e c e i v e d . " 

On May 16, 2012, the c i r c u i t c o u r t e n t e r e d a summary judgment 

i n f a v o r of T o t t y t h a t d i d not a d j u d i c a t e T o t t y ' s ALAA c l a i m ; 

on June 13, 2012, the c i r c u i t c o u r t e n t e r e d an o r d e r e x p r e s s l y 

d e n y i n g T o t t y ' s ALAA c l a i m , t h e r e b y t i m e l y amending the 

judgment of t h a t c o u r t . See Casey v. M c C o n n e l l , 975 So. 2d 

384, 388-89 ( A l a . C i v . App. 2007). Aboveboard f i l e d a t i m e l y 

n o t i c e of a p p e a l , and T o t t y f i l e d a t i m e l y c r o s s - a p p e a l . 

The A p p e a l  

S t a n d a r d of Review 

We r e v i e w a summary judgment de novo, a p p l y i n g the same 

s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . Turner v.  

Westhampton Co u r t , L.L.C., 903 So. 2d 82, 87 ( A l a . 2004). A 

motion f o r a summary judgment i s t o be g r a n t e d when no genuine 

i s s u e of m a t e r i a l f a c t e x i s t s and the moving p a r t y i s e n t i t l e d 

t o a judgment as a ma t t e r of law. Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . 

P. A p a r t y moving f o r a summary judgment must make a prima 

f a c i e showing " t h a t t h e r e i s no genuine i s s u e as t o any 

m a t e r i a l f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a 

mat t e r of law." Rule 5 6 ( c ) ( 3 ) ; see Lee v. C i t y of Gadsden, 
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592 So. 2d 1036, 1038 ( A l a . 1992). I f the movant meets t h i s 

burden, "the burden then s h i f t s t o the nonmovant t o r e b u t the 

movant's prima f a c i e showing by ' s u b s t a n t i a l e v i d e n c e . ' " Lee, 

592 So. 2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l 

e v i d e n c e i s e v i d e n c e of such weight and q u a l i t y t h a t f a i r -

minded persons i n the e x e r c i s e of i m p a r t i a l judgment can 

r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought t o be 

proved." West v. Founders L i f e Assurance Co. of F l o r i d a , 547 

So. 2d 870, 871 ( A l a . 1989); see § 12-21-12(d), A l a . Code 

1975. 

D i s c u s s i o n 

Aboveboard argues t h a t the c i r c u i t c o u r t e r r e d i n 

e n t e r i n g a summary judgment i n f a v o r of T o t t y because, i t 

says, t h e r e were genuine i s s u e s of m a t e r i a l f a c t c o n c e r n i n g 

whether T o t t y (a) had s i g n e d the work o r d e r / i n v o i c e and (b) 

had a duty t o o b t a i n the r e f u n d from ASSI and pay the b a l a n c e 

due t o Aboveboard. We agree t h a t t h e r e was a d i s p u t e d i s s u e 

of f a c t r e g a r d i n g whether T o t t y ' s p u r p o r t e d s i g n a t u r e on the 

work o r d e r / i n v o i c e was genuine, but t h a t i s s u e was not 

m a t e r i a l because T o t t y a d m i t t e d t h a t the terms of the work 

o r d e r / i n v o i c e r e f l e c t e d the terms of the o r a l agreement he had 

reached w i t h I s b e l l on b e h a l f of Aboveboard. A b o v e b o a r d' s 
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argument t h a t T o t t y had a duty t o o b t a i n the r e f u n d and pay 

the b a l a n c e due t o Aboveboard does not t u r n on a f a c t u a l 

q u e s t i o n , but on a mixed q u e s t i o n of law and f a c t , namely: 

whether the term i n the p a r t i e s ' c o n t r a c t — t h a t T o t t y ' s 

payment was "due a f t e r r e f u n d from ASSI" — c o n s t i t u t e d a 

c o n d i t i o n p r e c e d e n t t o T o t t y ' s duty t o pay. 

A c o n d i t i o n p r e c e d e n t i s " ' [ a ] n a c t or event, o t h e r than 

a l a p s e of t i m e , t h a t must e x i s t or occur b e f o r e a duty t o 

p e r f o r m something promised a r i s e s . ' " Lemoine Co. of Alabama,  

L.L.C. v. HLH C o n s t r u c t o r s , I n c . , 62 So. 3d 1020, 1025 n.5 

( A l a . 2010) ( q u o t i n g B l a c k ' s Law D i c t i o n a r y 312 (8th ed. 

2004)). Because the f a i l u r e of the o c c u r r e n c e of a c o n d i t i o n 

p r e c e d e n t i s an a f f i r m a t i v e defense, see Winkleback v. Murphy, 

811 So. 2d 521, 529 ( A l a . 2001); Rule 8 ( c ) , A l a . R. C i v . P., 

T o t t y bore "'"the burden of making a prima f a c i e showing t h a t 

[he was] e n t i t l e d t o summary judgment"' based on t h i s 

d e f e n s e . " R i c h a r d s o n v. T e r r y , 893 So. 2d 277, 285 ( A l a . 

2004) ( q u o t i n g Ex p a r t e G e n e r a l Motors Corp., 769 So. 2d 903, 

909 ( A l a . 1999), q u o t i n g i n t u r n B e r ner v. C a l d w e l l , 543 So. 

2d 686, 691 ( A l a . 1989) (Houston, J . , c o n c u r r i n g s p e c i a l l y ) ) ) . 

By s u b m i t t i n g h i s own a f f i d a v i t and the a f f i d a v i t of 

I s b e l l — b o t h of which a s s e r t e d t h a t Aboveboard had assumed 
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the r i s k t h a t ASSI would not i s s u e a r e f u n d t o T o t t y — T o t t y 

s a t i s f i e d h i s burden of making a prima f a c i e showing t h a t the 

" d u e - a f t e r - r e f u n d " p r o v i s i o n of the p a r t i e s ' c o n t r a c t was a 

c o n d i t i o n p r e c e d e n t t o T o t t y ' s duty t o pay. Aboveboard 

s u b m i t t e d no e v i d e n c e , much l e s s s u b s t a n t i a l e v i d e n c e , t o 

r e b u t t h a t showing. 

T h i s case i s s i m i l a r t o cases c o n s t r u i n g "pay-when-paid" 

c l a u s e s i n c o n s t r u c t i o n c o n t r a c t s , i n which the i s s u e i s 

whether such c l a u s e s c r e a t e c o n d i t i o n s p r e c e d e n t t o the duty 

t o pay o r , r a t h e r , whether th e y c o n s t i t u t e merely t i m i n g 

mechanisms f o r payment. See, e.g., F e d e r a l I n s . Co. v. I . 

Kruger, I n c . , 829 So. 2d 732 ( A l a . 2002) . In K r u g e r , our 

supreme c o u r t c o n s t r u e d a c l a u s e r e q u i r i n g the g e n e r a l 

c o n t r a c t o r t o pay a s u b c o n t r a c t o r w i t h i n 30 days a f t e r the 

owner's f i n a l payment t o the g e n e r a l c o n t r a c t o r t o be a t i m i n g 

mechanism r a t h e r than a c o n d i t i o n p r e c e d e n t t o the duty t o 

pay. The c o u r t posed the f o l l o w i n g q u e s t i o n : 

"Can i t be r e a s o n a b l y supposed, w i t h o u t e x p r e s s 
e v i d e n c e i n s u p p o r t t h e r e o f , t h a t [the g e n e r a l 
c o n t r a c t o r ] and [the s u b c o n t r a c t o r ] e n t e r e d i n t o an 
agreement p u r s u a n t t o which [the s u b c o n t r a c t o r ] was 
e x p e c t e d t o p e r f o r m a s i g n i f i c a n t amount of work and 
t o p r o v i d e a s u b s t a n t i a l amount of m a t e r i a l s under 
the terms of the s u b c o n t r a c t , w i t h o u t an a b s o l u t e 
agreement from [the g e n e r a l c o n t r a c t o r ] t o pay [the 
s u b c o n t r a c t o r ] f o r i t s s e r v i c e s and m a t e r i a l s ? We 
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t h i n k not, and n o t h i n g i n the r e c o r d i n d i c a t e s t h a t  
[the s u b c o n t r a c t o r ] agreed t o assume the r i s k of  
nonpayment by the [owner] f o r events c o m p l e t e l y  
o u t s i d e i t s c o n t r o l or i n f l u e n c e . " 

K ruger, 829 So. 2d a t 739 (emphasis added). In Kruger, our 

supreme c o u r t n oted t h a t i t s c o n s t r u c t i o n of the pay-when-paid 

c l a u s e was s u p p o r t e d by the Restatement (Second) of C o n t r a c t s 

§ 227 (1981), which s t a t e s , i n p e r t i n e n t p a r t : 

"'(1) In r e s o l v i n g doubts as t o whether an event i s 
made a c o n d i t i o n of an o b l i g o r ' s duty, and as t o the 
n a t u r e of such an event, an i n t e r p r e t a t i o n i s 
p r e f e r r e d t h a t w i l l reduce the o b l i g e e ' s r i s k of 
f o r f e i t u r e , u n l e s s the event i s w i t h i n the o b l i g e e ' s 
c o n t r o l or the c i r c u m s t a n c e s i n d i c a t e t h a t he has 
assumed the r i s k . ' " 

K r uger, 829 So. 2d a t 739. The c o u r t f u r t h e r n oted t h a t , 

" [ u ] n d e r § 227, the p r e f e r r e d i n t e r p r e t a t i o n f o r the 
pay-when-paid c l a u s e c o n t a i n e d i n the ... 
s u b c o n t r a c t i s one t h a t m i n i m i z e s the r i s k of 
f o r f e i t u r e t o [the s u b c o n t r a c t o r ] , u n l e s s the 
c i r c u m s t a n c e s i n d i c a t e t h a t [the s u b c o n t r a c t o r ] 
assumed the r i s k of nonpayment. As s t a t e d above, 
n o t h i n g i n the r e c o r d i n d i c a t e s t h a t [the 
s u b c o n t r a c t o r ] assumed such a r i s k . " 

I d . a t 739-40. 

In the p r e s e n t case, T o t t y s u b m i t t e d "express e v i d e n c e " 

i n d i c a t i n g t h a t he and I s b e l l , as a r e p r e s e n t a t i v e of 

Aboveboard, u n d e r s t o o d t h a t Aboveboard had assumed the r i s k 

t h a t ASSI might not i s s u e a r e f u n d t o T o t t y . Cf. James E.  

Watts & Sons C o n t r a c t o r s , I n c . v. Nabors, 484 So. 2d 373, 374 
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( A l a . 1985) ( h o l d i n g t h a t p r o v i s i o n i n o r a l c o n t r a c t between 

c o n t r a c t o r and s u b c o n t r a c t o r t h a t s u b c o n t r a c t o r would not be 

p a i d u n t i l a f t e r c o n t r a c t o r had been p a i d by the C i t y of 

R a i n s v i l l e was a c o n d i t i o n p r e c e d e n t because s u b c o n t r a c t o r 

" t e s t i f i e d t h a t he u n d e r s t o o d when he went on the job t h a t he 

would not be p a i d u n t i l [the c o n t r a c t o r ] r e c e i v e d [ i t s ] money 

from the C i t y " ) . 

I t i s d i f f i c u l t t o u n d e r s t a n d why Aboveboard would have 

assumed the r i s k of the o c c u r r e n c e of a c o n d i t i o n over which 

i t a p p a r e n t l y had no c o n t r o l . See Comment b. t o § 227, 

Restatement (Second) of C o n t r a c t s , which s t a t e s , i n p e r t i n e n t 

p a r t : 

"When ... the n a t u r e of the c o n d i t i o n i s such t h a t 
the u n c e r t a i n t y i s not l i k e l y t o be r e s o l v e d u n t i l 
a f t e r the o b l i g e e has r e l i e d by p r e p a r i n g t o p e r f o r m 
or by p e r f o r m i n g a t l e a s t i n p a r t , he r i s k s 
f o r f e i t u r e . I f the event i s w i t h i n h i s c o n t r o l , he  
w i l l o f t e n assume t h i s r i s k . I f i t i s not w i t h i n h i s  
c o n t r o l , i t i s s u f f i c i e n t l y u n u s u a l f o r him t o  
assume the r i s k t h a t , i n case of doubt, an  
i n t e r p r e t a t i o n i s p r e f e r r e d under which the event i s  
not a c o n d i t i o n . The r u l e i s , of c o u r s e , s u b j e c t t o  
a showing of a c o n t r a r y i n t e n t i o n , and even w i t h o u t  
c l e a r language, c i r c u m s t a n c e s may show t h a t he  
assumed the r i s k of i t s n on-occurrence." 

(Emphasis added.) N e v e r t h e l e s s , " ' [ i ] f two p a r t i e s knowingly, 

c l e a r l y , and u n e q u i v o c a l l y e n t e r i n t o an agreement whereby 

they agree t h a t the r e s p e c t i v e l i a b i l i t y of the p a r t i e s w i l l 
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be determined by some type of agreed-upon f o r m u l a , then 

Alabama law w i l l p e r m i t the enforcement of t h a t agreement as 

w r i t t e n . ' " Lemoine Co., 62 So. 3d a t 1025 ( q u o t i n g H o l c i m  

(US), I n c . v. Ohio Cas. I n s . Co., 38 So. 3d 722, 729 ( A l a . 

2009)). We, t h e r e f o r e , a f f i r m the summary judgment i n f a v o r 

of T o t t y . 

The C r o s s - A p p e a l 

"[W]hen the t r i a l c o u r t d e n i e s an ALAA c l a i m w i t h o u t 

s t a t i n g i t s reasons, t h i s c o u r t w i l l r e v e r s e o n l y when the 

r e c o r d shows i n d i s p u t a b l y t h a t the ' a c t i o n , c l a i m , or defense' 

i s e i t h e r 'groundless i n f a c t , ' see B r a s h e a r v. S p i n k s , [623 

So. 2d 321 ( A l a . C i v . App. 1993)], or 'groundless i n law,' see  

Sanderson Group[, I n c . v. Smith, 809 So. 2d 823 ( A l a . C i v . 

App. 2 0 0 1 ) ] . " Mahoney v. Loma A l t a Prop. Owners Ass'n, 52 So. 

3d 510, 517 ( A l a . C i v . App. 2009). Based on the r e c o r d b e f o r e 

us, we cannot conclude t h a t , when Aboveboard f i l e d i t s b r e a c h -

o f - c o n t r a c t a c t i o n a g a i n s t T o t t y i n the d i s t r i c t c o u r t or 

appealed the d i s t r i c t c o u r t ' s adverse judgment t o the c i r c u i t 

c o u r t , the a c t i o n was e i t h e r g r o u n d l e s s i n f a c t or g r o u n d l e s s 

i n law. Indeed, u n l e s s Aboveboard knew, when i t f i l e d the 

a c t i o n i n the d i s t r i c t c o u r t or a p p e a l e d from the d i s t r i c t 

c o u r t ' s judgment t o the c i r c u i t c o u r t , the substance of 
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I s b e l l ' s r a t h e r unexpected a f f i d a v i t t e s t i m o n y t h a t he, on 

b e h a l f of Aboveboard, had assumed the r i s k t h a t ASSI would not 

i s s u e a r e f u n d t o T o t t y (and, t h e r e f o r e , t h a t Aboveboard would 

not be p a i d the f u l l c o n t r a c t p r i c e f o r i t s l a b o r and 

m a t e r i a l s i n r e p l a c i n g T o t t y ' s r o o f ) , the r e s u l t of t h i s 

l i t i g a t i o n would, most l i k e l y , have been a judgment i n f a v o r 

of Aboveboard. We, t h e r e f o r e , a f f i r m the t r i a l c o u r t ' s o r d e r 

denying T o t t y ' s motion f o r a t t o r n e y f e e s p u r s u a n t t o the ALAA. 

T o t t y r e q u e s t s an award of damages and fee s p u r s u a n t t o 

Rule 38, A l a . R. App. P.1 That r e q u e s t i s g r a n t e d i n the 

amount of $1,000. 

APPEAL — AFFIRMED. 

CROSS-APPEAL — AFFIRMED. 

Thompson, P.J., and Thomas and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

1 D e s p i t e the f a c t t h a t § 12-19-276, A l a . Code 1975, 
p r o v i d e s t h a t " [ t ] h e p r o v i s i o n s of [the ALAA] are c u m u l a t i v e 
and i n a d d i t i o n t o the damages which may be awarded f o r a 
f r i v o l o u s a p p e a l p u r s u a n t t o Rule 38, Alabama Ru l e s of 
A p p e l l a t e P r o cedure," T o t t y does not r e q u e s t an a t t o r n e y fee 
on a p p e a l p u r s u a n t t o the ALAA. Cf. Sam v. B e a i r d , 685 So. 2d 
742 ( A l a . C i v . App. 1996); and Fox v. M u r r e l l , 622 So. 2d 386 
( A l a . C i v . App. 1993). 
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