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MOORE, Judge. 

M.M., who i s the m a t e r n a l grandmother of S.P., J.P., 

H.H., and E.H. ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the 

c h i l d r e n " ) , a p peals from a judgment e n t e r e d by the C o l b e r t 

J u v e n i l e C o u r t ("the j u v e n i l e c o u r t " ) on J u l y 9, 2012, denying 
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her p e t i t i o n s f o r cust o d y of the c h i l d r e n , who had been 

d e c l a r e d dependent. We a f f i r m . 

F a c t s and P r o c e d u r a l Background 

In October and November 2010, the C o l b e r t County 

Department of Human Resources ("DHR") p i c k e d up the c h i l d r e n 

a f t e r d i s c o v e r i n g t h a t t h e y were l i v i n g i n u n i n h a b i t a b l e and 

inhumane c o n d i t i o n s i n the home of the c h i l d r e n ' s mother, J.H. 

("the mother"), and Ja.P., the f a t h e r of S.P. and J.P. and the 

s t e p f a t h e r of H.H. and E.H. At t h a t t i m e , the mother and 

Ja.P. d i d not l i s t the m a t e r n a l grandmother as a p o t e n t i a l 

r e l a t i v e placement. As p a r t of a s a f e t y p l a n , S.P. and J.P 

were p l a c e d i n f o s t e r care and H.H. and E.H. were p l a c e d w i t h 

t h e i r p a t e r n a l g r a n d p a r e n t s . The j u v e n i l e c o u r t s u b s e q u e n t l y 

a d j u d i c a t e d the c h i l d r e n dependent on December 3, 2010. 

On Febr u a r y 16, 2011, the m a t e r n a l grandmother f i l e d a 

motion t o i n t e r v e n e i n the dependency p r o c e e d i n g s r e g a r d i n g 

J.P. and S.P. and p e t i t i o n e d f o r c u s t o d y of J.P. and S.P. On 

Febru a r y 24, 2011, the m a t e r n a l grandmother f i l e d a s i m i l a r 

motion t o i n t e r v e n e and p e t i t i o n f o r cust o d y r e g a r d i n g E.H. 

and H.H. On Febr u a r y 25, 2011, the j u v e n i l e c o u r t g r a n t e d the 

motions t o i n t e r v e n e . 
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At some p o i n t , DHR sent a r e p r e s e n t a t i v e t o the home of 

the m a t e r n a l grandmother t o i n v e s t i g a t e her s u i t a b i l i t y f o r 

assuming the cust o d y of the c h i l d r e n . D u r i n g the 

i n v e s t i g a t i o n , the DHR r e p r e s e n t a t i v e i n q u i r e d of the m a t e r n a l 

grandmother whether she had ever been i n v o l v e d w i t h DHR. The 

ma t e r n a l grandmother d e n i e d t h a t she had. DHR s u b s e q u e n t l y 

performed a background check and d i s c o v e r e d t h a t , i n 1994, the 

F r a n k l i n County Department of Human Resources ("the F r a n k l i n 

County DHR") had f i l e d a r e p o r t showing t h a t the m a t e r n a l 

grandmother was " i n d i c a t e d " f o r p h y s i c a l l y a b u s i n g and 

i n j u r i n g the mother, who was a t t h a t time 15 years o l d , by 

b e a t i n g the mother w i t h a b e l t a c r o s s the mother's l e g s . 1 DHR 

a l s o l e a r n e d t h a t the m a t e r n a l grandmother had observed the 

c o n d i t i o n s i n the mother and Ja.P.'s home on a weekly b a s i s 

b e f o r e the c h i l d r e n were removed from the home, t h a t she had 

s u s p e c t e d t h a t t h e r e might be domestic v i o l e n c e i n the home, 

but t h a t she had not r e p o r t e d any problems t o DHR and had not 

ta k e n any o t h e r l e g a l a c t i o n t o a s s i s t the c h i l d r e n . A DHR 

1 C h i l d abuse or n e g l e c t i s " i n d i c a t e d " "[w]hen c r e d i b l e 
e v i d e n c e and p r o f e s s i o n a l judgment s u b s t a n t i a t e s t h a t an 
a l l e g e d p e r p e t r a t o r i s r e s p o n s i b l e f o r c h i l d abuse or 
n e g l e c t . " § 2 6 - 1 4 - 8 ( a ) ( 1 ) , A l a . Code 1975. 
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s o c i a l worker t e s t i f i e d t h a t the m a t e r n a l grandmother had made 

excuses f o r the mother and f o r the c o n d i t i o n s i n the home. 

Based m a i n l y on those two p i e c e s of e v i d e n c e , DHR determined 

t h a t the m a t e r n a l grandmother l a c k e d the n e c e s s a r y p r o t e c t i v e 

c a p a c i t y t o p r o p e r l y c a r e f o r the c h i l d r e n . 

The mother i n i t i a l l y i n f o r m e d DHR t h a t she d i d not want 

the m a t e r n a l grandmother i n v o l v e d i n the ca s e s . E.H. and 

H.H., who were born i n 1998 and 2001, r e s p e c t i v e l y , a l s o 

e x p r e s s e d a d i s l i k e f o r the m a t e r n a l grandmother and i n f o r m e d 

DHR t h a t they d i d not want t o l i v e w i t h h er. The mother 

underwent c o u n s e l i n g , i n p a r t t o d e a l w i t h her r e l a t i o n s h i p 

and h i s t o r y w i t h the m a t e r n a l grandmother, and the c o u n s e l o r 

had recommended t h a t the mother r e f r a i n from h a v i n g any 

c o n t a c t w i t h the m a t e r n a l grandmother. The mother i n f o r m e d 

DHR t h a t she had e x p e r i e n c e d m i g r a i n e headaches and p a n i c 

a t t a c k s , which, the mother s a i d , became more severe i n the 

pres e n c e of the m a t e r n a l grandmother. The mother f u r t h e r 

c o n s i s t e n t l y i n f o r m e d DHR's r e p r e s e n t a t i v e s t h a t she d i d not 

want the m a t e r n a l grandmother t o o b t a i n c u s t o d y of the 

c h i l d r e n . When the j u v e n i l e c o u r t a l l o w e d the m a t e r n a l 

grandmother t o a t t e n d an I n d i v i d u a l i z e d S e r v i c e P l a n meeting 
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i n A p r i l 2012, the m a t e r n a l grandmother became e m b r o i l e d i n an 

argument w i t h the mother and f a l s e l y accused the p a t e r n a l 

g r a n d p a r e n t s o f r e c e i v i n g money t o care f o r E.H. and H.H. A 

DHR r e p r e s e n t a t i v e and the f o s t e r f a t h e r f o r J.P. and S.P. had 

to ask the m a t e r n a l grandmother t o s i t down and be q u i e t so 

t h a t she would not c o n t i n u e t o d i s r u p t the meeting. 

DHR a l s o had r e c e i v e d a c c u s a t i o n s t h a t the m a t e r n a l 

grandmother had s t a l k e d the c h i l d r e n . D u r i n g one v i s i t , i t 

was a l l e g e d , the m a t e r n a l grandmother had t o l d E.H. t h a t the 

m a t e r n a l grandmother s h o u l d have kidnapped the c h i l d r e n when 

she had had the chance, which had alarmed the p a t e r n a l 

grandmother. DHR a l s o had noted a r e p o r t t h a t the m a t e r n a l 

grandmother had o b t a i n e d t e l e p h o n e s e r v i c e i n the name o f E.H. 

and had a l l o w e d E.H. t o s e a r c h f o r men on the I n t e r n e t . 

On May 23, 2012, the j u v e n i l e c o u r t conducted a 

permanency h e a r i n g , which i n c l u d e d a d i s p o s i t i o n a l h e a r i n g on 

the m a t e r n a l grandmother's p e t i t i o n s f o r custody. At t h a t 

h e a r i n g , the m a t e r n a l grandmother t e s t i f i e d t h a t she d i d not 

r e c a l l the 1994 abuse i n c i d e n t and t h a t she was t o t a l l y 

unaware t h a t an " i n d i c a t e d " r e p o r t had been f i l e d a g a i n s t h er, 

which, she s a i d , had r e s u l t e d i n her not h a v i n g an o p p o r t u n i t y 
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t o a p p e a l those f i n d i n g s . The m a t e r n a l grandmother i m p l i e d 

t h a t the mother had e m b e l l i s h e d the c i r c u m s t a n c e s s u r r o u n d i n g 

the abuse a l l e g a t i o n s and t h a t they had o n l y s t r u g g l e d over 

the b e l t . The m a t e r n a l grandmother a l s o i m p l i e d t h a t the 

r e p o r t had been i n s t i g a t e d by her d i s g r u n t l e d ex-husband 

d u r i n g a p o s t d i v o r c e c u s t o d y d i s p u t e . The m a t e r n a l 

grandmother noted t h a t she had not l o s t c ustody o f the mother 

at t h a t t i m e . The m a t e r n a l grandmother f u r t h e r t e s t i f i e d t h a t 

she had o f t e n been f o r c i b l y removed by the p o l i c e f r o m the 

home o f the mother because Ja.P. had not wanted her t h e r e , 

a s s e r t i n g t h a t J a.P. had p r e v e n t e d her from o b s e r v i n g the 

problems i n the home on those o c c a s i o n s and t a k i n g a c t i o n t o 

p r o t e c t the c h i l d r e n . The m a t e r n a l grandmother a d m i t t e d , 

however, t h a t she had never c o n t a c t e d DHR about her con c e r n s 

r e g a r d i n g the w e l f a r e o f the c h i l d r e n . 

Upon c r o s s - e x a m i n a t i o n by c o u n s e l f o r the m a t e r n a l 

grandmother, the DHR s o c i a l worker a d m i t t e d t h a t DHR d i d not 

have a p o l i c y o f a u t o m a t i c a l l y e x c l u d i n g r e l a t i v e s who had 

p r e v i o u s l y been i n d i c a t e d f o r c h i l d abuse or n e g l e c t . That 

same s o c i a l worker a l s o t e s t i f i e d t h a t the home o f the 

m a t e r n a l grandmother had been c o n s i d e r e d a good home and t h a t 

6 



2111027 

DHR had not conducted any f u r t h e r background check on the 

m a t e r n a l grandmother. 

The m a t e r n a l grandmother p r o v i d e d the j u v e n i l e c o u r t w i t h 

photographs o f her home and t e s t i f i e d t h a t i t was s u i t a b l e f o r 

a l l f o u r c h i l d r e n , who she f e l t s h o u l d s t a y t o g e t h e r . The 

ma t e r n a l grandmother a l s o t e s t i f i e d t h a t she c o u l d meet the 

f i n a n c i a l needs o f the c h i l d r e n . The m a t e r n a l grandmother 

t e s t i f i e d t h a t she got a l o n g w e l l w i t h the mother and 

t h e o r i z e d t h a t the mother was o n l y t r y i n g t o p l e a s e DHR by 

s t a t i n g t h a t she d i d not want the m a t e r n a l grandmother t o have 

cust o d y o f the c h i l d r e n . The m a t e r n a l grandmother's son, the 

b r o t h e r o f the mother, t e s t i f i e d t h a t the m a t e r n a l grandmother 

had been a good p a r e n t and would make a good c u s t o d i a n f o r the 

c h i l d r e n . The mother c o r r o b o r a t e d t h a t t e s t i m o n y , a l s o 

s t a t i n g t h a t she wanted the m a t e r n a l grandmother t o o b t a i n 

c u s t o d y o f the c h i l d r e n i f she c o u l d n o t . The p a t e r n a l 

grandmother t e s t i f i e d t h a t the m a t e r n a l grandmother had been 

v i o l e n t w i t h the mother around the c h i l d r e n , t h a t E.H. and 

H.H. had c o n s i s t e n t l y e x p r e s s e d n e g a t i v e f e e l i n g s about the 

ma t e r n a l grandmother, and t h a t the m a t e r n a l grandmother had 

t e l e p h o n e d her o c c a s i o n a l l y t o i n q u i r e about the c h i l d r e n and 
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had sent them p r e s e n t s , but had never asked t o speak t o them. 

The e v i d e n c e i n d i c a t e d t h a t E.H. and H.H. were a d j u s t e d t o and 

d o i n g w e l l i n the cu s t o d y of the p a t e r n a l g r a n d p a r e n t s , and 

the mother t e s t i f i e d t h a t she had no problem w i t h t h e i r 

r e m a i n i n g i n the p a t e r n a l g r a n d p a r e n t s ' custody. The m a t e r n a l 

grandmother t e s t i f i e d t h a t she had seen J.P. and S.P. o n l y 

i n t e r m i t t e n t l y s i n c e t h e y had been taken i n t o f o s t e r c a r e . 

On J u l y 9, 2012, the j u v e n i l e c o u r t e n t e r e d a judgment 

f i n d i n g t h a t the m a t e r n a l grandmother had m i s l e d DHR about the 

p r e v i o u s c h i l d - a b u s e i n v e s t i g a t i o n and had observed the 

c h i l d r e n l i v i n g i n d e p l o r a b l e c o n d i t i o n s but had f a i l e d t o 

a c t . C o n s i d e r i n g t h a t e v i d e n c e , a l o n g w i t h the e v i d e n c e of 

the t r o u b l e d p a s t the m a t e r n a l grandmother s h a r e d w i t h the 

mother and the excuses the m a t e r n a l grandmother had made f o r 

the mother's poor p a r e n t i n g , the j u v e n i l e c o u r t d e n i e d the 

m a t e r n a l grandmother's p e t i t i o n s f o r custody. The j u v e n i l e 

c o u r t awarded the p a t e r n a l g r a n d p a r e n t s c u s t o d y of E.H. and 

H.H. and o r d e r e d DHR t o m a i n t a i n c u s t o d y of J.P. and S.P. w i t h 

a permanency p l a n f o r a d o p t i o n by an u n i d e n t i f i e d r e s o u r c e . 

The m a t e r n a l grandmother f i l e d her n o t i c e of app e a l on J u l y 
23, 2012. 
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Is s u e s 

On a p p e a l , the m a t e r n a l grandmother argues t h a t the 

j u v e n i l e c o u r t e r r e d i n denying her p e t i t i o n s f o r cust o d y 

w i t h o u t r e q u i r i n g DHR t o i n v e s t i g a t e her c u r r e n t f i t n e s s t o 

care f o r the c h i l d r e n and i n f i n d i n g t h a t i t would not be i n 

the b e s t i n t e r e s t s of the c h i l d r e n f o r the c h i l d r e n t o be 

p l a c e d i n her custody. 

D i s c u s s i o n 

I . The Duty t o I n v e s t i g a t e 

In Ex p a r t e J.R., 896 So. 2d 416 ( A l a . 2004), the supreme 

c o u r t h e l d t h a t b e f o r e the s t a t e can t e r m i n a t e a p a r e n t ' s 

p a r e n t a l r i g h t s , the s t a t e must prove t h a t the c h i l d r e n are 

dependent and determine whether t h e r e e x i s t s a remedy l e s s 

d r a s t i c than t e r m i n a t i o n of p a r e n t a l r i g h t s . In t h a t r e s p e c t , 

the s t a t e has the burden of i n i t i a t i n g i n v e s t i g a t i o n s i n t o 

p o t e n t i a l r e l a t i v e c u s t o d i a n s and a l s o bears the burden of 

" ' p r o v [ i n g ] the u n s u i t a b i l i t y of one who seeks t o be 

c o n s i d e r e d as the c u s t o d i a n of a dependent c h i l d . ' " 896 So. 

2d a t 428 ( q u o t i n g D.S.S. v. C l a y Cnty. Dep't of Human Res., 

755 So. 2d 584, 591 ( A l a . C i v . App. 1999)). 
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In the p r e s e n t case, the j u v e n i l e c o u r t d i d not t e r m i n a t e 

the p a r e n t a l r i g h t s of the mother or Ja.P., but i t adopted a 

permanency p l a n c a l l i n g f o r the a d o p t i o n of J.P. and S.P., 

which r e q u i r e s DHR t o f i l e a p e t i t i o n t o t e r m i n a t e the 

mother's and Ja.P.'s p a r e n t a l r i g h t s . See § 12- 1 5 - 3 1 5 ( a ) ( 2 ) , 

A l a . Code 1975. The j u v e n i l e c o u r t thus i m p l i e d l y found t h a t 

p l a c i n g the c h i l d r e n w i t h the m a t e r n a l grandmother was not a 

v i a b l e a l t e r n a t i v e t h a t would f o r e s t a l l t e r m i n a t i o n of the 

p a r e n t a l r i g h t s of the mother. Such a f i n d i n g may be, and 

s h o u l d be, made i n a judgment e n t e r e d a f t e r a permanency 

h e a r i n g . See A.D.B.H. v. Houston Cnty. Dep't of Human Res., 

1 So. 3d 53 ( A l a . C i v . App. 2008); D.P. v. Limestone Cnty.  

Dep't of Human Res., 28 So. 3d 759, 763 ( A l a . C i v . App. 2009); 

and F.V.O. v. C o f f e e Cnty. Dep't of Human Res., [Ms. 2110398, 

Dec. 7, 2012] ___ So. 3d ___ ( A l a . C i v . App. 2012). Thus, the 

ma t e r n a l grandmother has p r o p e r l y r a i s e d the i s s u e whether DHR 

i n i t i a t e d a p r o p e r i n v e s t i g a t i o n i n t o her cust o d y p e t i t i o n s i n 

t h i s a p p e a l . 

The m a t e r n a l grandmother argues t h a t she was not f a i r l y 

i n v e s t i g a t e d because, she says, DHR never conducted a home 

stud y , never conducted an i n v e s t i g a t i o n i n t o her f i n a n c i a l 
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s t a t u s , and never r e s e a r c h e d her c r i m i n a l background. S e c t i o n 

1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) c . , A l a . Code 1975, p r o v i d e s t h a t , i f i t i s 

found t o be i n the b e s t i n t e r e s t s of the c h i l d , a j u v e n i l e 

c o u r t can p l a c e a dependent c h i l d i n the cust o d y of a r e l a t i v e 

"who, a f t e r s t u d y by [DHR], i s found by the j u v e n i l e c o u r t t o 

be q u a l i f i e d t o r e c e i v e and care f o r the c h i l d . " A l t h o u g h our 

caselaw has e s t a b l i s h e d t h a t DHR must i n v e s t i g a t e a p o t e n t i a l 

r e l a t i v e placement, see D.S.S., 755 So. 2d a t 591, and t h a t 

the i n v e s t i g a t i o n must r e l a t e t o the c u r r e n t f i t n e s s of t h a t 

r e l a t i v e , see V.M. v. S t a t e Dep't of Human Res., 710 So. 2d 

915, 921 ( A l a . C i v . App. 1998), our caselaw has not d e l i n e a t e d 

the s t a n d a r d s r e g a r d i n g the adequacy of such an i n v e s t i g a t i o n 

nor has DHR promulgated any r e g u l a t i o n s s e t t i n g out the 

sta n d a r d s f o r an a p p r o p r i a t e i n v e s t i g a t i o n . See J.B. v.  

Cleburne Cnty. Dep't of Human Res., 991 So. 2d 273, 283 ( A l a . 

C i v . App. 2008). 

N e v e r t h e l e s s , t h i s c o u r t has r e c o g n i z e d t h a t p a r e n t s have 

the r e s p o n s i b i l i t y t o p r o p e r l y p r o v i d e t h e i r c h i l d r e n adequate 

food, c l o t h i n g , s h e l t e r , h e a l t h c a r e , e d u c a t i o n , n u r t u r i n g , 

and p r o t e c t i o n . B.B.T. v. Houston Cnty. Dep't of Human Res., 

89 So. 3d 169, 171 ( A l a . C i v . App. 2011). In c o n s i d e r i n g 
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whether a r e l a t i v e can assume a s u r r o g a t e p a r e n t a l r o l e f o r a 

dependent c h i l d , t h i s c o u r t has f u r t h e r c l a r i f i e d t h a t 

"a r e l a t i v e i s ' f i t ' and ' q u a l i f i e d ' i f t h a t 
r e l a t i v e can s a f e l y and p r o p e r l y d i s c h a r g e the 
p a r e n t a l r e s p o n s i b i l i t i e s of meeting the c h i l d ' s 
needs d u r i n g the c h i l d ' s m i n o r i t y . C o n v e r s e l y , a 
r e l a t i v e i s not ' f i t ' or ' q u a l i f i e d ' i f t h a t 
r e l a t i v e cannot s a f e l y and p r o p e r l y d i s c h a r g e 
p a r e n t a l r e s p o n s i b i l i t i e s t o and f o r the c h i l d or 
cannot p r o p e r l y care f o r the c h i l d because of the 
r e l a t i v e ' s improper conduct, adverse c o n d i t i o n , or 
i n a p p r o p r i a t e c i r c u m s t a n c e s . " 

J.B., 991 So. 2d a t 283. Thus, when c o n d u c t i n g a " s t u d y " of 

a r e l a t i v e t o determine h i s or her f i t n e s s t o a c t as a 

s u r r o g a t e p a r e n t , DHR i s t a s k e d w i t h i n v e s t i g a t i n g and 

a s s e s s i n g those q u a l i t i e s , c h a r a c t e r i s t i c s , and c i r c u m s t a n c e s 

a f f e c t i n g the a b i l i t y and w i l l i n g n e s s of the r e l a t i v e t o meet 

the b a s i c needs of the c h i l d . 

I n t h i s case, i t appears t h a t DHR began t o conduct a 

thorough i n v e s t i g a t i o n of the m a t e r n a l grandmother by v i s i t i n g 

her home and i n v e s t i g a t i n g her background t o g a t h e r 

i n f o r m a t i o n r e g a r d i n g her p a r e n t i n g s k i l l s . However, d u r i n g 

the e a r l y s t a g e s of t h a t i n v e s t i g a t i o n , DHR d i s c o v e r e d t h a t 

the m a t e r n a l grandmother had been i n d i c a t e d f o r c h i l d abuse 

a g a i n s t her own c h i l d i n 1994, which she had i m p l i c i t l y 

d e n i e d , and t h a t she had r e p e a t e d l y w i t n e s s e d the n e g l e c t of 
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the c h i l d r e n a t i s s u e i n t h i s case but had f a i l e d t o r e p o r t 

t h e i r p l i g h t t o DHR. Cf K.N.F.G. v. Lee Cnty. Dep't of Human  

Res., 983 So. 2d 1108 ( A l a . C i v . App. 2007) ( h o l d i n g t h a t Lee 

County DHR had no duty t o i n v e s t i g a t e r e l a t i v e f u r t h e r a f t e r 

d i s q u a l i f y i n g him due s o l e l y t o d i s c o v e r y of 1 4 - y e a r - o l d 

f e l o n y c o n v i c t i o n s , one of which i n v o l v e d drug t r a f f i c k i n g ) . 

I f , i n the course of an i n v e s t i g a t i o n , DHR d i s c o v e r s f a c t s , 

which, when a s s e s s e d o b j e c t i v e l y , would i n d i c a t e t o DHR t h a t 

a r e l a t i v e p r e s e n t l y l a c k s b a s i c p r o t e c t i v e c a p a c i t i e s , DHR 

has no duty under any s t a t u t e or r e g u l a t i o n t o c o n t i n u e t o 

i n v e s t i g a t e t h a t r e l a t i v e t o determine i f he or she has a 

s u i t a b l e home environment, a sound f i n a n c i a l s t a t u s , or a 

c l e a n c r i m i n a l background, a t t r i b u t e s t h a t may be p o s i t i v e but 

c e r t a i n l y would not be redeeming. Thus, we f i n d no m e r i t i n 

the m a t e r n a l grandmother's c o n t e n t i o n t h a t DHR f a i l e d t o 

a d e q u a t e l y i n v e s t i g a t e her b e f o r e d e t e r m i n i n g t h a t she was 

u n f i t t o assume the care of the c h i l d r e n . 

Moreover, we note t h a t , i n t h i s case, the j u v e n i l e c o u r t 

g r a n t e d the m a t e r n a l grandmother a h e a r i n g on her p e t i t i o n s 

f o r c u s t o d y of the c h i l d r e n . At t h a t h e a r i n g , the j u v e n i l e 

c o u r t c o r r e c t l y p l a c e d the burden on DHR t o prove the 

13 
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u n f i t n e s s of the m a t e r n a l grandmother, and DHR i n t r o d u c e d the 

evid e n c e o u t l i n e d above t o s a t i s f y t h a t burden. At t h a t 

p o i n t , the j u v e n i l e c o u r t g r a n t e d the m a t e r n a l grandmother an 

o p p o r t u n i t y t o r e b u t DHR's showing by p r e s e n t i n g p o s i t i v e 

e v i d e n c e r e g a r d i n g her r e l a t i o n s h i p w i t h the c h i l d r e n and her 

p a r e n t i n g a b i l i t y . The m a t e r n a l grandmother proved t h a t she 

had an adequate home s t r u c t u r e and a sound f i n a n c i a l 

c o n d i t i o n . No evi d e n c e was p r e s e n t e d i n d i c a t i n g t h a t the 

ma t e r n a l grandmother had ever been c o n v i c t e d of a crime. 

Thus, the j u v e n i l e c o u r t r e c e i v e d a l l the evi d e n c e t h a t the 

ma t e r n a l grandmother complains would have been r e v e a l e d i f DHR 

had conducted a more thorough i n v e s t i g a t i o n . See J.B., 991 

So. 2d a t 284 ("In a s s e s s i n g the f i t n e s s and q u a l i f i c a t i o n of 

a r e l a t i v e t o assume cust o d y of dependent c h i l d r e n , the 

j u v e n i l e c o u r t i s r e q u i r e d t o c o n s i d e r a l l the evi d e n c e 

r e l a t i n g t o the r e l a t i v e ' s a b i l i t y t o ser v e the b e s t i n t e r e s t s 

of the c h i l d . " ) . The m a t e r n a l grandmother has f a i l e d t o show 

how she was i n j u r e d by any a l l e g e d f a i l u r e of DHR t o more 

t h o r o u g h l y i n v e s t i g a t e her c u s t o d i a l f i t n e s s . See Rule 45, 

A l a . R. App. P. ( s t a t i n g t h a t a judgment cannot be r e v e r s e d 

u n l e s s " i t s h o u l d appear t h a t the e r r o r complained of has 
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p r o b a b l y i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of the 

p a r t i e s " ) . 

I I . The S u f f i c i e n c y of the Evidence 

Once a c h i l d i s found dependent, a j u v e n i l e c o u r t may 

d i s p o s e of the cu s t o d y of the c h i l d a c c o r d i n g t o i t s 

d e t e r m i n a t i o n of the b e s t i n t e r e s t s of the c h i l d . See § 12¬

15-314, A l a . Code 1975. 

"In Ex p a r t e Alabama Department of Human Resources, 
682 So. 2d 459 ( A l a . 1996), the Alabama Supreme 
Court s t a t e d the a p p l i c a b l e p r i n c i p l e s of a p p e l l a t e 
r e v i e w i n the c o n t e x t of a c h a l l e n g e t o a j u v e n i l e 
c o u r t ' s c u s t o d i a l d i s p o s i t i o n of a dependent c h i l d : 

" ' A p p e l l a t e r e v i e w i s l i m i t e d i n cases 
where the evi d e n c e i s p r e s e n t e d t o the 
t r i a l c o u r t ore tenus. In a c h i l d c u s t o d y 
case, an a p p e l l a t e c o u r t presumes the t r i a l 
c o u r t ' s f i n d i n g s t o be c o r r e c t and w i l l not 
r e v e r s e w i t h o u t p r o o f of a c l e a r abuse of 
d i s c r e t i o n or p l a i n e r r o r . Reuter v. Neese, 
586 So. 2d 232 ( A l a . C i v . App. 1991); J.S.  
v. D.S., 586 So. 2d 944 ( A l a . C i v . App. 
1991). T h i s presumption i s e s p e c i a l l y 
a p p l i c a b l e where the evi d e n c e i s 
c o n f l i c t i n g . Ex P a r t e P.G.B., 600 So. 2d 
259, 261 ( A l a . 1992) . An a p p e l l a t e c o u r t 
w i l l not r e v e r s e the t r i a l c o u r t ' s judgment 
based on the t r i a l c o u r t ' s f i n d i n g s of f a c t 
u n l e s s the f i n d i n g s are so p o o r l y s u p p o r t e d 
by the ev i d e n c e as t o be p l a i n l y and 
p a l p a b l y wrong. See Ex p a r t e W a l t e r s , 580 
So. 2d 1352 ( A l a . 1991).' 

"682 So. 2d a t 460." 

J . J . v. J.H.W., 27 So. 3d 519, 522 ( A l a . C i v . App. 2008). 
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In t h i s case, the j u v e n i l e c o u r t d e t e r m i n e d t h a t the 

c h i l d r e n s h o u l d not be p l a c e d i n the cust o d y of the m a t e r n a l 

grandmother because the m a t e r n a l grandmother had 

m i s r e p r e s e n t e d her p r i o r i n v o l v e m e n t w i t h the F r a n k l i n County 

DHR, had f a i l e d t o a c t t o p r o t e c t the c h i l d r e n from t h e i r 

d e p l o r a b l e l i v i n g c o n d i t i o n s , which she had attempted t o 

j u s t i f y , and had engaged i n a v o l a t i l e and tempestuous 

r e l a t i o n s h i p w i t h the mother. In summary, the j u v e n i l e c o u r t 

found t h a t the m a t e r n a l grandmother was not f i t and q u a l i f i e d 

t o r e c e i v e and care f o r the c h i l d r e n so t h a t she s h o u l d be 

g i v e n p r e f e r e n c e over a n o n r e l a t i v e c a r e g i v e r . See § 12-15-

3 1 4 ( a ) ( 3 ) c . ("Unless the j u v e n i l e c o u r t f i n d s i t not i n the 

b e s t i n t e r e s t s of the c h i l d , a w i l l i n g , f i t , and a b l e r e l a t i v e 

s h a l l have p r i o r i t y f o r placement or c u s t o d y over a non-

r e l a t i v e . " ) . In l i g h t of t h a t f i n d i n g , which we conclude was 

f u l l y s u p p o r t e d by the e v i d e n c e i n the r e c o r d , a l t h o u g h t h a t 

e v i d e n c e was i n some r e s p e c t s c o n f l i c t i n g , we h o l d t h a t the 

j u v e n i l e c o u r t d i d not e r r i n d e t e r m i n i n g t h a t the b e s t 

i n t e r e s t s of the c h i l d r e n would not be s e r v e d by p l a c i n g the 

c h i l d r e n i n the cust o d y of the m a t e r n a l grandmother. See  

M.H.J. v. S t a t e Dep't of Human Res., 785 So. 2d 372 ( A l a . C i v . 
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App. 2000) ( h o l d i n g t h a t grandmother who, among o t h e r t h i n g s , 

had f a i l e d t o d e t e c t obvious s i g n s of n e g l e c t a f f e c t i n g the 

h e a l t h of her g r a n d c h i l d r e n was not a s u i t a b l e r e l a t i v e 

r e s o u r c e ) . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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