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THOMPSON, P r e s i d i n g Judge. 

The S t a t e Department of Human Resources ("DHR"), on 

b e h a l f of J.B. ("the mother"), f i l e d i n the Bibb J u v e n i l e 

C o u r t ("the j u v e n i l e c o u r t " ) a p e t i t i o n s e e k i n g t o have T.K.W. 

("the f a t h e r " ) h e l d i n contempt f o r h i s f a i l u r e t o pay a 
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c h i l d - s u p p o r t a r r e a r a g e as r e q u i r e d by a November 20, 2009, 

judgment of the j u v e n i l e c o u r t . The f a t h e r answered the 

contempt p e t i t i o n and argued t h a t he was unable t o pay the 

a r r e a r a g e and had not w i l f u l l y r e f u s e d t o do so. 

On October 24, 2011, the j u v e n i l e c o u r t t r a n s f e r r e d the 

ma t t e r t o the d o m e s t i c - r e l a t i o n s docket of the Bibb C i r c u i t 

C o u r t ("the c i r c u i t c o u r t " ) . I n December 2011, the f a t h e r 

f i l e d a motion a s k i n g t h a t the a c t i o n p u r p o r t e d l y s t i l l 

p e nding i n the j u v e n i l e c o u r t be " c l o s e d . " On December 8, 

2011, the j u v e n i l e c o u r t e n t e r e d an o r d e r g r a n t i n g t h a t motion 

and s t a t i n g t h a t the a c t i o n was " c l o s e d t o f u r t h e r r e v i e w " i n 

the j u v e n i l e c o u r t . However, on F e b r u a r y 22, 2012, the 

c i r c u i t c o u r t d e termined t h a t i t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n over the contempt a c t i o n , and i t o r d e r e d t h a t the 

a c t i o n be t r a n s f e r r e d back t o the j u v e n i l e c o u r t . A l s o on 

F e b r u a r y 22, 2012, the j u v e n i l e c o u r t e n t e r e d an o r d e r , 

a p p a r e n t l y i n r e c o g n i t i o n of the t r a n s f e r from the c i r c u i t 

c o u r t , t h a t " r e i n s t a t e d " the contempt a c t i o n i n t h a t c o u r t . 

We note t h a t the same judge who p r e s i d e d over the contempt 

a c t i o n i n the j u v e n i l e c o u r t c o n s i d e r e d the a c t i o n i n the 

c i r c u i t c o u r t . 
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On F e b r u a r y 23, 2012, the f a t h e r f i l e d i n the j u v e n i l e 

c o u r t a "motion t o s e t a s i d e the o r d e r d a t e d November 20, 

2009," which, as d i s c u s s e d i n f r a , we t r e a t as a motion f i l e d 

p u r s u a n t t o Rule 6 0 ( b ) , A l a . R. C i v . P., and he l a t e r amended 

t h a t m o t i o n ; i n b o t h the o r i g i n a l m otion and the amended 

motion, the f a t h e r argued t h a t the November 20, 2009, judgment 

was v o i d . See Rule 6 0 ( b ) ( 4 ) . L a t e r , the f a t h e r moved t h a t 

the j u v e n i l e - c o u r t judge recuse h i m s e l f from the contempt 

a c t i o n . On March 14, 2012, the j u v e n i l e - c o u r t judge d e n i e d 

the motion t o r e c u s e . On May 9, 2012, the j u v e n i l e c o u r t 

d e n i e d the f a t h e r ' s Rule 60(b) motion. 

The j u v e n i l e c o u r t conducted a h e a r i n g on the m e r i t s of 

DHR's contempt a c t i o n . On May 17, 2012, the j u v e n i l e c o u r t 

e n t e r e d a judgment d e t e r m i n i n g the f a t h e r t o be i n contempt 

and o r d e r i n g , among o t h e r t h i n g s , t h a t an i n c o m e - w i t h h o l d i n g 

o r d e r ("IWO") i n the amount of $500 per month be i s s u e d t o the 

S o c i a l S e c u r i t y A d m i n i s t r a t i o n w i t h r e g a r d t o the f a t h e r ' s 

income from t h a t agency. In r e a c h i n g i t s May 17, 2012, 

judgment, the j u v e n i l e c o u r t made the f o l l o w i n g f a c t u a l 

f i n d i n g s : 

"1. The [ f a t h e r ] was o r d e r e d by t h i s c o u r t on 
the 20th day of November 2009, t o pay the amount of 
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$500 per month u n t i l h i s c h i l d - s u p p o r t a r r e a r a g e 
o b l i g a t i o n was met. Th[at judgment] was e n t e r e d 
p u r s u a n t t o an agreement between the p a r t i e s a t 
which the [ f a t h e r ] was r e p r e s e n t e d by c o u n s e l . 

"2. The [ f a t h e r ] has f a i l e d t o comply w i t h t h i s 
Order of Support f o r a t l e a s t the p a s t s i x months 
and i s $15,155.56 i n a r r e a r s and i n t e r e s t as of the 
9 t h day of May 2012. 

"3. The [ f a t h e r ] r e c e i v e s i n excess of $5,300 
per month from S o c i a l S e c u r i t y D i s a b i l i t y , V e t e r a n ' s 
A d m i n i s t r a t i o n P ension and 'CRSC.'[ 1 ] 

"4. The [ f a t h e r ' s ] t e s t i m o n y i n d i c a t e d t h a t he 
i s i n s u b s t a n t i a l l y the same f i n a n c i a l s i t u a t i o n 
c u r r e n t l y as he was i n November of 2009 when he 
e n t e r e d i n t o the agreement t o pay $500 per month 
toward the c h i l d - s u p p o r t a r r e a r a g e owed by him, and 
h i s t e s t i m o n y f u r t h e r demonstrates t h a t he has 
s u b s t a n t i a l debts t h a t he has w i l l i n g l y i n c u r r e d and 
t h a t he has c o n t i n u e d t o i n c u r , some of which are 
even i n c u r r e d month t o month, which c o u l d have 
funded h i s s u p p o r t payments due p u r s u a n t t o h i s 
agreement and the o r d e r of t h i s c o u r t . 

"5. The [ f a t h e r ' s ] f a i l u r e t o make the r e q u i r e d 
payments i s due t o h i s w i l l f u l n e g l e c t and i s NOT 
due t o i n a b i l i t y t o pay." 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) The f a t h e r f i l e d a postjudgment 

motion, which the j u v e n i l e c o u r t d e n i e d . The f a t h e r t i m e l y 

appealed. 

1"CRSC" i s not i d e n t i f i e d by name i n the r e c o r d on a p p e a l , 
but the r e c o r d i n d i c a t e s i t i s a r e t i r e m e n t account from which 
the f a t h e r r e c e i v e s a p p r o x i m a t e l y $250 per month i n income. 
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The r e c o r d does not i n d i c a t e whether the mother and the 

f a t h e r were ever m a r r i e d or the date on which the f a t h e r was 

f i r s t o r d e r e d t o pay c h i l d s u p p o r t . The r e c o r d i n d i c a t e s t h a t 

the f a t h e r ' s most r e c e n t c h i l d - s u p p o r t o b l i g a t i o n f o r the 

c h i l d he had w i t h the mother was $224 per month. The c h i l d 

had reached the age of m a j o r i t y a t the time the j u v e n i l e c o u r t 

e n t e r e d the November 20, 2009, judgment t h a t DHR i s s e e k i n g t o 

e n f o r c e . 

The f a t h e r t e s t i f i e d t h a t he i s a d i s a b l e d v e t e r a n and 

t h a t he i s no l o n g e r a b l e t o work. The f a t h e r t e s t i f i e d t h a t 

he s u f f e r e d a t r a u m a t i c b r a i n i n j u r y and t h a t h i s w i f e i s h i s 

g u a r d i a n and manages h i s f i n a n c i a l a f f a i r s . The f a t h e r s t a t e d 

t h a t h i s w i f e was aware of the $500-a-month payment r e q u i r e d 

by the November 20, 2009, judgment. 

The ev i d e n c e i n the r e c o r d on appe a l i n d i c a t e s t h a t the 

f a t h e r ' s net monthly income i s a p p r o x i m a t e l y $5,300; t h a t 

amount i n c l u d e s $1,416 i n S o c i a l S e c u r i t y d i s a b i l i t y b e n e f i t s . 

The f a t h e r t e s t i f i e d t h a t h i s monthly l i v i n g expenses t o t a l 

a p p r o x i m a t e l y $5,000 per month. The f a t h e r i n s i s t e d t h a t he 

c o u l d not a f f o r d t o pay the $500 per month o r d e r e d i n the 

November 20, 2009, judgment. We note t h a t , a f t e r the e n t r y of 
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the November 20, 2009, judgment, DHR o b t a i n e d a garnishment o f 

the f a t h e r ' s government r e t i r e m e n t account, and, p u r s u a n t t o 

t h a t garnishment, i t r e c e i v e s a $124 monthly payment toward 

the f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e . The f a t h e r i n c l u d e d the 

amount o f t h a t garnishment i n h i s c a l c u l a t i o n o f h i s monthly 

expenses. 

DHR c r o s s - e x a m i n e d the f a t h e r r e g a r d i n g the expenses he 

c l a i m e d on h i s e s t i m a t e o f monthly expenses. I n a d d i t i o n t o 

payments f o r f i v e p o l i c i e s o f i n s u r a n c e , i n c l u d i n g l i f e 

i n s u r a n c e , the f a t h e r r e p r e s e n t e d he has t o repay s e v e r a l 

f i n a n c e companies f o r v a r i o u s l o a n s , i n c l u d i n g a purchase o f 

f u r n i t u r e . The f a t h e r d e n i e d t h a t he ate a t r e s t a u r a n t s 

o f t e n , but DHR's c r o s s - e x a m i n a t i o n c a l l e d t h a t t e s t i m o n y i n t o 

q u e s t i o n . On DHR's q u e s t i o n i n g , the f a t h e r a d m i t t e d t h a t h i s 

w i f e ' s monthly income of $900 i n S o c i a l S e c u r i t y d i s a b i l i t y 

b e n e f i t s i s used, i n a d d i t i o n t o h i s own income, t o meet the 

a p p r o x i m a t e l y $5,000 i n hou s e h o l d monthly expenses t o which he 

t e s t i f i e d . 

The f a t h e r t e s t i f i e d t h a t s i n c e the e n t r y of the November 

20, 2009, judgment, he has s t a r t e d r e c e i v i n g r e t i r e m e n t income 

of a p p r o x i m a t e l y $250 a month. O t h e r w i s e , the f a t h e r a d m i t t e d 
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t h a t h i s f i n a n c i a l s i t u a t i o n i s much the same as i t was i n 

November 2009, when he agreed t o pay $500 monthly toward the 

a r r e a r a g e and the j u v e n i l e c o u r t i n c o r p o r a t e d t h a t agreement 

i n t o the November 20, 2009, judgment. 

The f a t h e r f i r s t argues on a p p e a l t h a t the j u v e n i l e c o u r t 

c o u l d not i s s u e an IWO t o c o l l e c t a c h i l d - s u p p o r t a r r e a r a g e 

because the c h i l d has reached the age of m a j o r i t y . The f a t h e r 

c i t e s W.L.S. v. K.S.S.V., 810 So. 2d 777 ( A l a . C i v . App. 

2001), and Sheeley v. Chapman, 953 So. 2d 1252 ( A l a . C i v . App. 

2006), i n s u p p o r t of h i s argument on a p p e a l . Both of those 

cases have been superseded by s t a t u t e . See § 30-3-60 through 

-71, A l a . Code 1975. As t h i s c o u r t r e c e n t l y e x p l a i n e d : 

" A t one time , Alabama law d i d not a l l o w the use 
of an IWO as a t o o l t o c o l l e c t u n p a i d c h i l d - s u p p o r t 
o b l i g a t i o n s from nonpaying o b l i g o r s a f t e r the 
c h i l d r e n who had been the s u b j e c t of the u n d e r l y i n g 
c h i l d - s u p p o r t awards had a t t a i n e d the age of 
m a j o r i t y . See W.L.S. v. K.S.S.V., 810 So. 2d 777, 
780 ( A l a . C i v . App. 2001), and Sheeley v. Chapman, 
953 So. 2d 1252, 1259 ( A l a . C i v . App. 2006). 
However, the s t a t u t e r e l i e d upon i n bot h W.L.S. and 
Sheeley, A l a . Code 1975, § 30-3-60, was amended i n 
2009 so as t o a l l o w f o r the i s s u a n c e of IWOs f o r 
'enforcement p o s t - m a j o r i t y of a r r e a r a g e s a c c r u e d 
d u r i n g m i n o r i t y ' as w e l l as a c c r u e d i n t e r e s t . See 
A l a . Code 1975, § 30-3-60(10)c." 

Robbins v. S t a t e ex r e l . P r i d d y , [Ms. 2110294, Oct. 26, 2012] 

So. 3d , n.1 ( A l a . C i v . App. 2012). S e c t i o n 30-3-
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60 now a l l o w s the i s s u a n c e of an IWO t o c o l l e c t a c h i l d -

s u p p o r t a r r e a r a g e a f t e r the c h i l d has reached the age of 

m a j o r i t y . T h e r e f o r e , we cannot say t h a t the f a t h e r has 

demonstrated e r r o r w i t h r e g a r d t o t h i s i s s u e . 

The f a t h e r a l s o contends t h a t the IWO was not v a l i d 

because, he says, an IWO may be i s s u e d o n l y t o an "employer" 

and, he contends, the S o c i a l S e c u r i t y A d m i n i s t r a t i o n i s not 

h i s employer. However, the f a t h e r f a i l e d t o a s s e r t t h a t 

argument b e f o r e the j u v e n i l e c o u r t , and i t cannot be r a i s e d 

f o r the f i r s t time on a p p e a l . Norman v. Bozeman, 605 So. 2d 

1210, 1214 ( A l a . 1992) ("Our r e v i e w i s l i m i t e d t o the i s s u e s 

t h a t were b e f o r e the t r i a l c o u r t - - a n i s s u e r a i s e d on a p p e a l 

must have f i r s t been p r e s e n t e d t o and r u l e d on by the t r i a l 

c o u r t . " ) . 

The f a t h e r next argues t h a t the j u v e n i l e c o u r t c o u l d not 

i s s u e an IWO i n the amount of $500 a month a g a i n s t h i s income 

from the S o c i a l S e c u r i t y A d m i n i s t r a t i o n because t h a t amount i s 

g r e a t e r than 25% of the amount of h i s monthly S o c i a l S e c u r i t y 

b e n e f i t s . In making t h a t argument, the f a t h e r c i t e s § 6-10-7, 

A l a . Code 1975, which p r o v i d e s t h a t no more than 25% of a 

source of income may be s u b j e c t t o garnishment. In McNabb v. 
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S t a t e ex r e l . Rhodes, 890 So. 2d 1038 ( A l a . C i v . App. 2003), 

t h i s c o u r t c o n s i d e r e d the i n t e r p l a y between § 6-10-7 and § 30¬

3-67, which p r o v i d e s t h a t IWOs have p r i o r i t y over o t h e r 

garnishments and t h a t up t o 50% of an o b l i g o r ' s income may be 

s u b j e c t t o w i t h h o l d i n g p u r s u a n t t o an IWO.2 In McNabb, su p r a , 

the t r i a l c o u r t h e l d t h a t an o b l i g o r ' s w o r k ers' compensation 

award c o u l d be s u b j e c t t o m u l t i p l e IWOs t h a t t o t a l e d 50% of 

the amount of the s e t t l e m e n t p roceeds. T h i s c o u r t a f f i r m e d , 

2 S e c t i o n 30-3-67, A l a . Code 1975, p r o v i d e s : 

"Any o r d e r t o w i t h h o l d income i s s u e d and s e r v e d 
upon any employer of the o b l i g o r p u r s u a n t t o t h i s 
a r t i c l e s h a l l have p r i o r i t y over any w r i t of 
garnishment or any o t h e r s t a t e l e g a l p r o c e s s a g a i n s t 
the same income of the o b l i g o r whether the w r i t of 
garnishment or o t h e r p r o c e s s was s e r v e d p r i o r or 
subsequent t o the o r d e r of income w i t h h o l d i n g . Any 
o r d e r f o r income w i t h h o l d i n g i s s u e d p u r s u a n t t o t h i s 
a r t i c l e may exceed the s t a t u t o r y maximum amounts 
p r e s c r i b e d i n S e c t i o n 6-10-7 f o r garnishment 
p r o c e e d i n g s i n Alabama, but such o r d e r , i n c l u d i n g 
amounts t a x e d a g a i n s t the o b l i g o r as c o u r t c o s t s , 
may not exceed the maximum s t a t u t o r y amounts 
p r e s c r i b e d under f e d e r a l law f o r garnishments i s s u e d 
t o e n f o r c e s u p p o r t o b l i g a t i o n s . P r o v i d e d , i f an 
o b l i g o r ' s income i s s u b j e c t t o more than one 
w i t h h o l d i n g o r d e r or a c u r r e n t w r i t of garnishment 
f o r c h i l d s u p p o r t and a w i t h h o l d i n g o r d e r , the t o t a l 
amounts w i t h h e l d may not exceed the s t a t u t o r y 
maximums h e r e i n p r e s c r i b e d and the c u r r e n t month's 
supp o r t payments s h a l l be s a t i s f i e d b e f o r e any 
a r r e a r a g e s are s a t i s f i e d . " 
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h o l d i n g t h a t IWOs f o r c h i l d s u p p o r t are not s u b j e c t t o the 25% 

l i m i t a t i o n on a garnishment s e t f o r t h i n § 6-10-7. T h i s c o u r t 

then e x p l a i n e d : 

"To be c l e a r , the f e d e r a l Consumer C r e d i t 
P r o t e c t i o n A c t p r o v i d e s t h a t an o r d e r f o r s u p p o r t 
s h a l l not exceed 50% of an i n d i v i d u a l ' s d i s p o s a b l e 
e a r n i n g s i f t h a t i n d i v i d u a l i s c u r r e n t l y s u p p o r t i n g 
a spouse or dependent c h i l d and t h a t the o r d e r of 
s u p p o r t s h a l l not exceed 60% of an i n d i v i d u a l ' s 
d i s p o s a b l e e a r n i n g s i f t h a t i n d i v i d u a l i s not 
c u r r e n t l y s u p p o r t i n g a spouse or dependent c h i l d . 
15 U.S.C. § 1 6 7 3 ( b ) ( 2 ) . 1 S e c t i o n 30-3-67, A l a . Code 
1975, p r o v i d e s t h a t '[a]ny o r d e r f o r income 
w i t h h o l d i n g i s s u e d p u r s u a n t t o t h i s a r t i c l e may 
exceed the s t a t u t o r y maximum amounts p r e s c r i b e d i n 
S e c t i o n 6-10-7 f o r garnishment p r o c e e d i n g s i n 
Alabama, but such o r d e r ... may not exceed the 
maximum s t a t u t o r y amounts p r e s c r i b e d under f e d e r a l 
law f o r garnishments i s s u e d t o e n f o r c e s u p p o r t 
o b l i g a t i o n s . ' T h e r e f o r e , the t r i a l c o u r t c o r r e c t l y 
c o n c l u d e d t h a t 50% of McNabb's worker's compensation 
s e t t l e m e n t proceeds were s u b j e c t t o the 
c h i l d - s u p p o r t w i t h h o l d i n g o r d e r s , and we a f f i r m the 
t r i a l c o u r t ' s judgment. 

II 

" 1These amounts are i n c r e a s e d t o 55% and 65%, 
r e s p e c t i v e l y , w i t h r e s p e c t t o s u p p o r t more than 12 
weeks i n a r r e a r s . 15 U.S.C. § 1 6 7 3 ( b ) ( 2 ) ( B ) . " 

McNabb v. S t a t e ex r e l . Rhodes, 890 So. 2d a t 1042-43. 

The f a t h e r r e c e i v e s $1,416 per month i n S o c i a l S e c u r i t y 

d i s a b i l i t y b e n e f i t s . The IWO a t i s s u e i n t h i s case i s f o r 

$500 a month, an amount t h a t c o n s t i t u t e s a p p r o x i m a t e l y 35% of 
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the f a t h e r ' s monthly S o c i a l S e c u r i t y d i s a b i l i t y income. 

A c c o r d i n g l y , under § 30-3-67 and McNabb, su p r a , the j u v e n i l e 

c o u r t had the a u t h o r i t y t o i s s u e the IWO i n the amount of $500 

a month t o the S o c i a l S e c u r i t y A d m i n i s t r a t i o n . The f a t h e r has 

f a i l e d t o demonstrate e r r o r w i t h r e g a r d t o t h i s i s s u e . 

The f a t h e r next argues t h a t the j u v e n i l e - c o u r t judge 

e r r e d i n denying h i s motion t o r e c u s e . I n i t i a l l y , we note 

t h a t the d e n i a l of a motion t o r ecuse may be r e v i e w e d a t the 

time of an a p p e a l of a f i n a l judgment on the m e r i t s . Ex p a r t e  

C rawford, 686 So. 2d 196 ( A l a . 1996). The f a t h e r based h i s 

motion t o recuse on the f a c t t h a t the same judge p r e s i d e d over 

t h i s a c t i o n as a j u v e n i l e - c o u r t judge and as a c i r c u i t - c o u r t 

judge d u r i n g the b r i e f p e r i o d t h a t the a c t i o n was t r a n s f e r r e d 

t o the c i r c u i t c o u r t . In s upport of h i s argument, the f a t h e r 

c i t e s o n l y the t i t l e of Canon 2 of the Alabama Canons of 

J u d i c i a l E t h i c s - - " A Judge Sh o u l d A v o i d I m p r o p r i e t y and the 

Appearance of I m p r o p r i e t y i n A l l H i s A c t i v i t i e s " — a n d Canon 

3 . c . ( 1 ) , which p r o v i d e s , i n p a r t : "A judge s h o u l d d i s q u a l i f y 

h i m s e l f i n a p r o c e e d i n g i n which h i s d i s q u a l i f i c a t i o n i s 

r e q u i r e d by law or h i s i m p a r t i a l i t y might r e a s o n a b l y be 

q u e s t i o n e d " 
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As DHR contends i n i t s b r i e f s u b m i t t e d t o t h i s c o u r t , 

however, the f a t h e r f a i l s t o e x p l a i n , o t h e r than c i t i n g 

"common sense," how the j u v e n i l e - c o u r t judge v i o l a t e d those 

e t h i c a l canons. V a r i o u s p r o v i s i o n s of Alabama law a l l o w 

c i r c u i t - c o u r t judges t o serve i n j u v e n i l e c o u r t s or a l l o w 

d i s t r i c t - c o u r t judges t o be a p p o i n t e d t o serve i n the c i r c u i t 

c o u r t . See, e.g., § 12-17-70, A l a . Code 1975, and § 12-15¬

103, A l a . Code 1975. The f a t h e r has not a l l e g e d i n h i s motion 

t o r ecuse or i n h i s b r i e f on a p p e a l any f a c t s t e n d i n g t o 

i n d i c a t e t h a t the j u v e n i l e - c o u r t judge v i o l a t e d e i t h e r of the 

Canons of E t h i c s c i t e d i n the f a t h e r ' s b r i e f on a p p e a l . Given 

the argument s e t f o r t h i n the f a t h e r ' s b r i e f , we cannot say 

t h a t the f a t h e r has demonstrated e r r o r on ap p e a l w i t h r e g a r d 

t o the d e n i a l of h i s motion t o r e c u s e . 

The f a t h e r next argues t h a t the j u v e n i l e c o u r t e r r e d i n 

f i n d i n g him i n contempt of c o u r t . The f a t h e r m a i n t a i n s t h a t 

he p r e s e n t e d " u n c o n t r o v e r t e d e v i d e n c e " d e m o n s t r a t i n g t h a t he 

was unable t o pay the $500 monthly payment r e q u i r e d by the 

November 20, 2009, judgment. The f a t h e r contends t h a t a f t e r 

he made such a showing, the burden then s h i f t e d t o DHR t o 

demonstrate beyond a r e a s o n a b l e doubt t h a t he had the 
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f i n a n c i a l a b i l i t y t o pay. T.L.D. v. C.G., 849 So. 2d 200, 205 

( A l a . C i v . App. 2002). 

With r e g a r d t o r e v i e w i n g a d e t e r m i n a t i o n t h a t a p a r e n t i s 

i n contempt f o r f a i l u r e t o pay c h i l d s u p p o r t and the 

r e s p e c t i v e burdens of the p a r t i e s i n a contempt a c t i o n , t h i s 

c o u r t has s t a t e d : 

"Whether a p a r t y i s i n contempt of c o u r t i s a 
d e t e r m i n a t i o n committed t o the d i s c r e t i o n of the 
t r i a l c o u r t . See Coleman v. Coleman, 628 So. 2d 698 
( A l a . C i v . App. 1993). To h o l d a p a r t y i n contempt 
under e i t h e r Rule 7 0 A ( a ) ( 2 ) ( C ) ( i i ) or (D), A l a . R. 
C i v . P., the t r i a l c o u r t must f i n d t h a t the p a r t y 
w i l l f u l l y f a i l e d or r e f u s e d t o comply w i t h a c o u r t 
o r d e r . See C a r r v. B r o y l e s , 652 So. 2d 299 ( A l a . 
C i v . App. 1994). I n a b i l i t y t o pay i s a defense t o 
a contempt a c t i o n i n a c h i l d - s u p p o r t - a r r e a r a g e case. 
I d . 

"'When a p a r e n t i s o r d e r e d t o pay c h i l d 
s u p p o r t and f a i l s t o do so, a l a c k of 
a b i l i t y t o pay a d e l i n q u e n t amount i s a 
complete defense t o a c i v i l contempt 
p r o c e e d i n g r e g a r d i n g the d e l i n q u e n t c h i l d 
s u p p o r t . In such a case, i f the o b l i g a t e d 
p a r e n t p r e s e n t s e v i d e n c e t h a t [ h i s ] f a i l u r e 
t o pay the d e l i n q u e n c y i s due t o f i n a n c i a l 
i n a b i l i t y , the burden then s h i f t s t o the 
p a r e n t t o whom c h i l d s u p p o r t i s due t o 
prove beyond a r e a s o n a b l e doubt t h a t the 
o b l i g a t e d p a r e n t i s f i n a n c i a l l y a b l e t o pay 
the amount of c h i l d s u p p o r t o r d e r e d . I f a 
p e r s o n i s found i n c i v i l contempt because 
of [ h i s ] f a i l u r e t o pay a c e r t a i n amount of 
money, and [he] shows t h a t [he] i s unable 
t o pay t h a t amount, then the contempt o r d e r 
must be s e t a s i d e . ' 
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"Ca r r v. B r o y l e s , 652 So. 2d [299,] 301-02 [ ( A l a . 
C i v . App. 1994)] ( c i t a t i o n s omitted) (quoted i n Seay  
v. Seay, 678 So. 2d 1189, 1190 ( A l a . C i v . App. 
1996)) . " 

T.L.D. v. C.G., 849 So. 2d a t 205. 

In t h i s case, paragraphs f o u r and f i v e of the j u v e n i l e 

c o u r t ' s judgment, quoted e a r l i e r i n t h i s o p i n i o n , i n d i c a t e 

t h a t the j u v e n i l e c o u r t d i d not agree t h a t the f a t h e r had 

demonstrated t h a t he was f i n a n c i a l l y unable t o meet the $500 

monthly o b l i g a t i o n s e t f o r t h i n the November 20, 2009, 

judgment. The j u v e n i l e c o u r t n oted t h a t the f a t h e r had 

conceded t h a t , a t the time of the h e a r i n g i n t h i s m a t t e r , he 

was i n the same f i n a n c i a l s i t u a t i o n as i n November 2009, when 

he agreed t o pay t h a t amount. F u r t h e r , the j u v e n i l e c o u r t 

found t h a t , a l t h o u g h the f a t h e r c l a i m e d c e r t a i n expenses, the 

money used t o meet those c l a i m e d expenses c o u l d and s h o u l d 

have been used t o pay the amount r e q u i r e d i n the November 20, 

2009, judgment. The j u v e n i l e c o u r t found t h a t the f a t h e r ' s 

f a i l u r e t o pay was due t o h i s own " n e g l e c t , " i . e . , t h a t the 

f a t h e r chose t o i n c u r c e r t a i n a d d i t i o n a l expenses r a t h e r than 

f i r s t meeting the r e q u i r e m e n t s of the November 20, 2009, 

judgment. Thus, the r e c o r d s u p p o r t s a c o n c l u s i o n t h a t the 

f a t h e r f a i l e d t o p r e s e n t e v i d e n c e d e m o n s t r a t i n g t h a t he l a c k e d 
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the f i n a n c i a l a b i l i t y t o pay the $500 monthly o b l i g a t i o n 

r e q u i r e d by the November 20, 2009, judgment. A c c o r d i n g l y , the 

burden d i d not s h i f t t o DHR t o r e b u t h i s c l a i m of f i n a n c i a l 

i n a b i l i t y t o pay. Our r e v i e w of the r e c o r d on a p p e a l s u p p o r t s 

the f i n d i n g s and c o n c l u s i o n s s e t f o r t h i n the j u v e n i l e c o u r t ' s 

judgment on t h i s i s s u e . A c c o r d i n g l y , we cannot say t h a t the 

f a t h e r has demonstrated t h a t the j u v e n i l e c o u r t e r r e d i n 

f i n d i n g him i n contempt f o r h i s f a i l u r e t o pay the $500 

monthly payment s e t f o r t h i n the November 20, 2009, judgment. 

The f a t h e r l a s t argues t h a t the j u v e n i l e c o u r t e r r e d i n 

denying h i s Fe b r u a r y 23, 2012, "motion t o s e t a s i d e " the 

November 20, 2009, judgment. In t h a t motion, the f a t h e r 

argued t h a t the November 20, 2009, judgment t h a t DHR was 

s e e k i n g t o e n f o r c e i n the pending contempt a c t i o n was v o i d f o r 

want of s u b j e c t - m a t t e r j u r i s d i c t i o n . The f a t h e r l a t e r amended 

t h a t motion t o argue t h a t the November 20, 2009, judgment was 

v o i d because the a c t i o n t h a t r e s u l t e d i n the November 20, 

2009, judgment had been d i s m i s s e d b e f o r e the e n t r y of t h a t 

judgment. The f a t h e r m a i n t a i n e d t h a t d u r i n g the pendency of 

the a c t i o n t h a t r e s u l t e d i n the November 20, 2009, judgment, 

the j u v e n i l e c o u r t had e n t e r e d an o r d e r f i n d i n g t h a t the 
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contempt a l l e g a t i o n s made i n t h a t a c t i o n were moot because of 

the f a t h e r ' s r e c e n t compliance w i t h p r e v i o u s o r d e r s ; i n t h a t 

o r d e r , however, the j u v e n i l e c o u r t s c h e d u l e d the pending 

a c t i o n f o r a l a t e r r e v i e w h e a r i n g . In h i s amended "motion t o 

se t a s i d e " f i l e d i n t h i s case, the f a t h e r contended t h a t the 

o r d e r f i n d i n g t h a t the p r e v i o u s contempt a l l e g a t i o n s were 

"moot" had, i n e f f e c t , c o n s t i t u t e d a d i s m i s s a l of the a c t i o n , 

which, he says, n u l l i f i e d the j u v e n i l e c o u r t ' s s u b j e c t - m a t t e r 

j u r i s d i c t i o n over t h a t a c t i o n . In b o t h the Febr u a r y 23, 2012, 

motion and the amended motion, the f a t h e r sought t o i n v a l i d a t e 

the November 20, 2009, judgment and t h e r e b y d e f e a t DHR's c l a i m 

t h a t he was i n contempt f o r h i s f a i l u r e t o comply w i t h t h a t 

p u r p o r t e d l y i n v a l i d judgment. 

The f a t h e r ' s F e b r u a r y 23, 2012, motion and h i s amended 

motion were f i l e d w e l l o u t s i d e the time a l l o w e d f o r f i l i n g a 

postjudgment motion p u r s u a n t t o Rule 59, A l a . R. C i v . P., from 

the November 20, 2009, judgment, and bot h motions c i t e grounds 

s e e k i n g r e l i e f from a judgment p u r s u a n t t o Rule 6 0 ( b ) ( 4 ) , A l a . 

R. C i v . P. A motion must be i n t e r p r e t e d by i t s substance 

r a t h e r than by i t s s t y l e . Ex p a r t e A l f a Mut. Gen. I n s . Co., 

684 So. 2d 1281, 1282 ( A l a . 1996). A c c o r d i n g l y , we conclude 
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t h a t , i n substance, the f a t h e r ' s F e b r u a r y 23, 2012, motion and 

h i s amended motion were f i l e d p u r s u a n t t o Rule 60(b) (4), which 

a l l o w s f o r r e l i e f from a judgment t h a t i s v o i d . Weaver v.  

Weaver, 4 So. 3d 1171, 1172 ( A l a . C i v . App. 2008) ("A motion 

s e e k i n g r e l i e f from a judgment or o r d e r on the b a s i s t h a t the 

judgment or o r d e r i s v o i d i s one f i l e d p u r s u a n t t o Rule 

6 0 ( b ) ( 4 ) , A l a . R. C i v . P."). 

The d e n i a l of a Rule 60(b) motion i s r e v i e w e d by a p p e a l . 

Weaver v. Weaver, 4 So. 3d a t 1172; Ex p a r t e R.S.C., 853 So. 

2d 228, 235 ( A l a . C i v . App. 2002) . The j u v e n i l e c o u r t d e n i e d 

the f a t h e r ' s Rule 60(b) motion on May 9, 2012. The f a t h e r had 

14 days, or u n t i l May 23, 2012, t o a p p e a l the d e n i a l of h i s 

Rule 60(b) m o t i o n . 3 The f a t h e r ' s n o t i c e of a p p e a l was f i l e d 

June 12, 2012, and, t h e r e f o r e , we conclude t h a t the f a t h e r 

f a i l e d t o t i m e l y a p p e a l the i s s u e s he r a i s e d i n h i s Rule 60(b) 

3The time f o r f i l i n g an a p p e a l of the d e n i a l of a Rule 
60(b) motion may not be extended by the f i l i n g of a 
postjudgment motion. Ex p a r t e K e i t h , 771 So. 2d 1018, 1022 
( A l a . 1998) ("After a t r i a l c o u r t has d e n i e d a postjudgment 
motion p u r s u a n t t o Rule 60(b), t h a t c o u r t does not have 
j u r i s d i c t i o n t o e n t e r t a i n a s u c c e s s i v e postjudgment motion t o 
' r e c o n s i d e r ' or o t h e r w i s e r e v i e w i t s o r d e r denying the Rule 
60(b) motion, and such a s u c c e s s i v e postjudgment motion does 
not suspend the r u n n i n g of the time f o r f i l i n g a n o t i c e of 
a p p e a l . " ) . 
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motion. A c c o r d i n g l y , as t o t h i s i s s u e , the f a t h e r ' s a p p e a l i s 

d i s m i s s e d . 

We note t h a t our r e v i e w of the r e c o r d on ap p e a l i n d i c a t e s 

t h a t the i s s u e of the v a l i d i t y of the November 20, 2009, 

judgment was not an i s s u e t r i e d by the i m p l i e d consent of the 

p a r t i e s d u r i n g the h e a r i n g i n t h i s m a t t e r . See Rule 1 5 ( b ) , 

A l a . R. C i v . P. ("When i s s u e s not r a i s e d by the p l e a d i n g s are 

t r i e d by expre s s or i m p l i e d consent of the p a r t i e s , they s h a l l 

be t r e a t e d i n a l l r e s p e c t s as i f th e y had been r a i s e d i n the 

p l e a d i n g s . " ) . The f a t h e r d i d a s s e r t , i n h i s May 29, 2012, 

postjudgment motion, an argument t h a t the November 20, 2009, 

judgment was v o i d . However, the May 9, 2012, d e n i a l of the 

f a t h e r ' s Rule 60(b) motion had r e j e c t e d t h a t argument, and the 

j u v e n i l e c o u r t c o u l d not have i n v a l i d a t e d t h a t judgment based 

on an argument a s s e r t e d i n the May 29, 2012, postjudgment 

motion taken from the May 17, 2012, f i n a l judgment as t o DHR's 

contempt a c t i o n . The f a t h e r ' s argument a s s e r t e d i n the May 

29, 2012, motion c o n s t i t u t e s an i m p e r m i s s i b l e c o l l a t e r a l 

a t t a c k on the e a r l i e r , November 20, 2009, judgment. 

18 



2111034 

The f a t h e r has f a i l e d t o demonstrate e r r o r on a p p e a l . We 

t h e r e f o r e a f f i r m the j u v e n i l e c o u r t ' s May 17, 2012, judgment 

as t o DHR's contempt a c t i o n . 

APPEAL DISMISSED IN PART; AFFIRMED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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