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DONALDSON, Judge. 

T h i s a p p e a l and c r o s s - a p p e a l f o l l o w a j u d i c i a l 

d e t e r m i n a t i o n of a boundary l i n e between coterminous a d j o i n i n g 

p r o p e r t i e s . Because t h e judgment from which t h e ap p e a l and 

c r o s s - a p p e a l were taken d i d not a d j u d i c a t e the c l a i m s or 

i n t e r e s t s of a l l p a r t i e s nor a d j u d i c a t e a l l of the c l a i m s f o r 

r e l i e f c o n t a i n e d i n the c o m p l a i n t , the judgment i s not f i n a l 

and the ap p e a l and the c r o s s - a p p e a l must be d i s m i s s e d . 

F a c t s 

D a i s y I r e n e M i t c h e l l , 1 Leon M i t c h e l l , S h i r l e y M. Smith, 

and Kay M. Rayburn ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as 

"t h e M i t c h e l l s " ) own c e r t a i n l a n d i n Jackson County t h a t 

a d j o i n s l a n d owned by James K e v i n Webb and Nancy C a r o l R e i d 

Webb ("the Webbs"). The M i t c h e l l s f i l e d a c o m p l a i n t s e e k i n g 

a judgment d e t e r m i n i n g the ownership r i g h t s t o a c e r t a i n s t r i p 

of p r o p e r t y ("the d i s p u t e d p r o p e r t y " ) and d e c l a r i n g the 

l o c a t i o n of the c o r r e c t boundary l i n e between t h e i r 

p r o p e r t i e s . The M i t c h e l l s a l s o sought temporary i n j u n c t i v e 

r e l i e f , permanent i n j u n c t i v e r e l i e f , and damages f o r t r e s p a s s . 

1 D a i s y I r e n e M i t c h e l l d i e d d u r i n g the course of the 
l i t i g a t i o n . The e x e c u t o r of her e s t a t e , F r e d d i e Leon 
M i t c h e l l , was s u b s t i t u t e d i n her p l a c e . 
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The t r i a l c o u r t g r a n t e d temporary i n j u n c t i v e r e l i e f 

r e s t r a i n i n g the Webbs from c e r t a i n a c t s r e l a t i n g t o the 

d i s p u t e d p r o p e r t y . The Webbs answered the c o m p l a i n t a s s e r t i n g 

ownership t o the d i s p u t e d p r o p e r t y and denying t h a t the 

boundary l i n e was l o c a t e d where the M i t c h e l l s c l a i m e d . The 

Webbs sought a d e t e r m i n a t i o n t h a t the boundary l i n e was i n a 

d i f f e r e n t l o c a t i o n . F o l l o w i n g a p r e t r i a l c o n f e r e n c e i n March 

2008, the t r i a l c o u r t e n t e r e d the f o l l o w i n g o r d e r : 

"Based upon the a s s e r t i o n s of [ t h e M i t c h e l l s ] t h a t 
the d i s p u t e d s t r i p of p r o p e r t y was used i n the p a s t 
by a d j o i n i n g l a n d owners f o r a c c e s s , namely Addie 
Wilhelm, Rupert S h e l t o n and M i l d r e d Moore, t h i s 
m a t t e r i s c o n t i n u e d t o a l l o w [ t h e M i t c h e l l s ] 30 days 
to amend t h e i r p l e a d i n g s t o add s a i d persons as 
p a r t i e s t o p r e v e n t m u l t i p l i c i t y of l i t i g a t i o n . " 

The M i t c h e l l s amended the c o m p l a i n t on May 8, 2008, t o 

add Addie Wilhelm, Rupert S h e l t o n , and M i l d r e d Moore as 

defendants ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as " t h e added 

d e f e n d a n t s " ) . The M i t c h e l l s a s s e r t e d t h a t the added defendants 

each owned p r o p e r t y a d j o i n i n g e i t h e r the M i t c h e l l s ' p r o p e r t y 

or the Webbs' p r o p e r t y and a c c e s s e d t h a t p r o p e r t y by u s i n g an 

o l d r oad bed t h a t l o c a t e d w i t h i n the d i s p u t e d p r o p e r t y . The 

M i t c h e l l s a s s e r t e d t h a t any r u l i n g by the c o u r t on the 

boundary l i n e between t h e i r p r o p e r t y and the Webbs' p r o p e r t y 
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would a f f e c t the added d e f e n d a n t s ' a b i l i t y t o a c c e s s t h e i r own 

p r o p e r t y . I n t h e i r c l a i m f o r r e l i e f , the M i t c h e l l s sought an 

o r d e r " a d j u d i c a t i n g the r e s p e c t i v e r i g h t s of the v a r i o u s 

p a r t i e s " as t o the d i s p u t e d p r o p e r t y . The amended c o m p l a i n t 

f u r t h e r i n c o r p o r a t e d a l l of the c l a i m s and a l l e g a t i o n s 

c o n t a i n e d i n the o r i g i n a l c o m p l a i n t . 

On May 15, 2008, the Webbs responded t o the amended 

c o m p l a i n t by g e n e r a l l y denying the a l l e g a t i o n s i n the 

c o m p l a i n t and r e a s s e r t i n g t h e i r p o s i t i o n as t o ownership of 

the d i s p u t e d p r o p e r t y and the c o r r e c t l o c a t i o n of the 

boundary l i n e . The Webbs a l s o s t a t e d : 

"The C o u r t ' s e s t a b l i s h m e n t of the boundary l i n e 
between the p r o p e r t y of the [ M i t c h e l l s ] and the 
p r o p e r t y of [ t h e Webbs] does not impede or i m p a i r 
the p r o p e r t y r i g h t s of the Defendants Addie Wilhelm, 
R upert S h e l t o n or M i l d r e d Moore. I f these [ a d d e d ] 
Defendants are l a n d l o c k e d , then they are e n t i t l e d t o 
an easement by n e c e s s i t y or by i m p l i c a t i o n over the 
p r o p e r t y of the [ M i t c h e l l s ] but are not e n t i t l e d t o 
an easement or r i g h t of way over and a l o n g the 
p r o p e r t y of [ t h e Webbs]. Any roadway t h a t was 
f o r m e r l y used by any of the added Defendants has 
been abandoned by non-use f o r more than twenty 
years 

The Webbs f u r t h e r asked the c o u r t t o e s t a b l i s h the 

boundary l i n e between the Webbs' p r o p e r t y and M i t c h e l l s ' 

p r o p e r t y i n a manner "which by n e c e s s i t y would a l s o e s t a b l i s h 
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the p r o p e r t y l i n e between [ t h e Webbs] and the [ a d d e d ] 

Defendant, M i l d r e d Moore." 

On June 4, 2008, M i l d r e d Moore 2 f i l e d an answer t o the 

amended c o m p l a i n t w i t h o u t c o u n s e l and s t a t e d : 

"1. Yes, I M i l d r e d Moore do own p r o p e r t y b e h i n d the 
P l a i n t i f f , I r e n e M i t c h e l l . Over the years our r i g h t 
of way t o our l a n d had been through the D i s p u t e d 
A r e a . Which we have always thought was on the 
P l a i n t i f f ' s l a n d . 

"2. Yes we have been u s i n g the o l d road bed as 
access t o our l a n d . D u r i n g the l a s t 15 years my 
Grandson and G r e a t Grandson have walked t h i s road 
bed as a p a t h t o my l a n d t o deer hunt and t u r k e y 
hunt. 

"3. I hope t h a t we can c o n t i n u e t o use the o l d road 
bed as access t o our p r o p e r t y as i n the p a s t . " 

On June 8, 2010, Addie Wilhelm, one of the added 

d e f e n d a n t s , f i l e d an answer w i t h o u t c o u n s e l . 3 She a d m i t t e d 

owning l a n d a d j a c e n t t o the M i t c h e l l s ' p r o p e r t y , but d e n i e d 

knowing a n y t h i n g about the l o c a t i o n of the boundary l i n e 

between the M i t c h e l l s ' p r o p e r t y and the Webbs' p r o p e r t y . 

2 I t appears M i l d r e d Moore d i e d a t some p o i n t d u r i n g the 
l i t i g a t i o n , but the r e c o r d does not r e f l e c t t h a t any 
s u b s t i t u t i o n was made i n her p l a c e . 

3 A d d i e W i l h e l m d i e d d u r i n g the l i t i g a t i o n . R u s s e l l D a v i d 
W i l h e l m and Roger J e f f Wilhelm, as c o e x e c u t o r s of her e s t a t e , 
were s u b s t i t u t e d i n her p l a c e . 
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On June 12, 2008, Rupert S h e l t o n , one o f the added 

de f e n d a n t s , f i l e d an answer w i t h o u t c o u n s e l s t a t i n g t h a t the 

d i s p u t e d p r o p e r t y was not " w e l l - d e f i n e d " but d e n y i n g t h a t he 

had any ownership i n t e r e s t i n the d i s p u t e d p r o p e r t y as 

d e p i c t e d by a drawing a t t a c h e d t o the amended c o m p l a i n t . He 

a l s o s t a t e d : 

"3. Should Defendant SHELTON's access t o h i s 
p r o p e r t y be found t o c r o s s the d i s p u t e d p r o p e r t y , 
SHELTON hereby c l a i m s and r e s e r v e s h i s c o n t i n u e d 
r i g h t t o access h i s p r o p e r t y v i a the d i s p u t e d 
p r o p e r t y . 

"4. Defendant SHELTON has a c c e s s e d h i s p r o p e r t y v i a 
d i s p u t e d r o a d bed w i t h i n l a s t twenty ( 2 0 ) y e a r s . " 

The Webbs f i l e d a "Response t o Answer of Rupert S h e l t o n 

t o Amended C o m p l a i n t . " The response was c o n d i t i o n a l i n 

s e v e r a l r e s p e c t s , c l a i m i n g i n p a r t t h a t S h e l t o n ' s access t o 

t h e i r l a n d had been p e r m i s s i v e and l i m i t e d and t h a t t h e y 

i n t e n d e d t o c o n t i n u e t o a l l o w t h i s type of a c c e s s . F u r t h e r , 

the Webbs suggested t h a t the c l a i m s of S h e l t o n may be more 

c l o s e l y a l i g n e d w i t h c l a i m s of D a i s y I r e n e M i t c h e l l , a 

p l a i n t i f f i n the a c t i o n . 
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I n t h e i r b r i e f on a p p e a l , the M i t c h e l l s i n c l u d e d an 

i l l u s t r a t i o n t h a t d i s p l a y s the p r o p e r t y owned by each p a r t y . 4 

The M i t c h e l l s s t a t e : 

" T h i s case c e n t e r s on t h a t p o r t i o n of the [Webbs' 
and M i t c h e l l s ' ] coterminous boundary between the 90° 
westward t u r n of County 168 shown i n the 
I l l u s t r a t i o n , and the n o r t h e r n boundary of the t h r e e 
p a r c e l s of the 'Added Defendants' a l s o shown i n the 
I l l u s t r a t i o n . " 

R e g a r d i n g the c l a i m s of the added d e f e n d a n t s , the 

M i t c h e l l s s t a t e as f o l l o w s : 

"The Amended Complaint i n t h i s a c t i o n , j o i n i n g t hese 
t h r e e Defendants ... sought a d j u d i c a t i o n of the 
r i g h t s of those Defendants -- Addie W i l h e l m , Rupert 
S h e l t o n , and M i l d r e d Moore -- t o access t h e i r 
p r o p e r t i e s a l o n g the 'wagon t r a i l ' l a b e l e d on the 
I l l u s t r a t i o n . F o r v a r i o u s r e a s o n s , i n c l u d i n g the 
deaths of W i l h e l m and Moore and u n c e r t a i n t y over the 
s t a t u s of t h e i r e s t a t e s , the C i r c u i t C ourt chose not 
to determine t h a t c l a i m a t the h e a r i n g on A p r i l 4, 

2011." 

A t r i a l was conducted on September 2 0 , 2010 and A p r i l 4, 

2011. When the p r o c e e d i n g began on September 2 0 , the 

f o l l o w i n g o c c u r r e d : 
"THE COURT: ... And I'm ready i f y ' a l l a r e , 
gentlemen. 

4The " i l l u s t r a t i o n " appears t o be an a r i e l photograph of 
the p a r t i e s ' p r o p e r t i e s and s u r r o u n d i n g a r e a s , w i t h l i n e s 
superimposed on the photograph t o d e p i c t the l o c a t i o n of the 
p a r t i e s ' p r o p e r t i e s . 
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"[COUNSEL FOR THE WEBBS]: Judge, I b e l i e v e a l l the 
p l a i n t i f f s are a c t u a l p a r t i e s , and I want t o make 
sure of t h a t . W i t h the changes and a d d i t i o n s , I 
b e l i e v e t h a t i s c o r r e c t . 

"THE COURT: Why don't we address t h a t . There was 
some i s s u e about somebody h a v i n g d i e d . 

"[COUNSEL FOR THE MITCHELLS]: W e l l , yeah. Judge, i f 
I c o u l d address t h a t , and I'm r e f e r r i n g t o the t a x 
map, which shows t h r e e 16-acre s t r i p s - -

"THE COURT: Yes, s i r . 

"[COUNSEL FOR THE MITCHELLS]: -- t h a t a d j o i n e d b o t h 
t h e s e p l a i n t i f f s and these d e f e n d a n t s , and the 
d i s p u t e has t o do w i t h a c o n t i n u a t i o n of t h i s road 
t h a t I'm p o i n t i n g t o --

"THE COURT: Yes, s i r . 

"[COUNSEL FOR THE MITCHELLS]: -- t h a t comes up the 
mountain here and has t r a d i t i o n a l l y been used as an 
access by those t h r e e 16-acre landowners. They were 
added as p a r t i e s some time ago, and s i n c e they've 
been added, two of them have passed away, Addie 
Wilhelm, who passed away months ago, i f not over a 
ye a r ago, and then Mrs. C u r t i s Moore, who I d i d n ' t 
know u n t i l t h i s morning had passed away much more 
r e c e n t l y . The o t h e r one -- the o t h e r 16-acre s t r i p 
landowner i s Rupert S h e l t o n . And t h e y have f i l e d a 
pro se answer, but t h e y ' r e not here e i t h e r . So 
b a s i c a l l y the s i t u a t i o n as i t e x i s t s t h i s morning i s 
t h a t we have two landowners who are p a r t i e s t o the 
case who have passed away, and I don't know the 
c o n d i t i o n of t h e i r e s t a t e , whether t h e r e has been a 
pr o b a t e or a n y t h i n g l i k e t h a t . 

"THE COURT: Those are landowners of the 16-acre 
s t r i p s ; i s t h a t c o r r e c t ? 

"[COUNSEL FOR THE MITCHELLS]: C o r r e c t , your Honor. 
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"THE COURT: Is t h a t your u n d e r s t a n d i n g , [ c o u n s e l f o r 
the Webbs]? 

"[COUNSEL FOR THE WEBBS]: I t i s my u n d e r s t a n d i n g . 

"THE COURT: Are those f o l k s n e c e s s a r y p a r t i e s t o the 
case? I t l o o k e d t o me l i k e the d i s p u t e was up t h e r e 
on the cu r v e . 

"[COUNSEL FOR THE MITCHELLS]: W e l l , see, the problem 
i s t h a t --

"THE COURT: I f t h e r e i s no a c c e s s , i t l e a v e s them 
l a n d l o c k e d . 

"[COUNSEL FOR THE MITCHELLS]: Our c o n t e n t i o n i s t h a t 
the o l d roadbed, which c o n s t i t u t e s e s s e n t i a l l y the 
d i s p u t e d a r e a , was a c o n t i n u a t i o n of t h i s county 
road t h a t went on up the mountain and had 
t r a d i t i o n a l l y been used by these p a r t i e s f o r access 
t o t h e i r l a n d . And so I added them f o r two reasons: 
Number one, t h e y had a l o t of knowledge about the 
use of the d i s p u t e d s t r i p down through the y e a r s ; 
number two, t o p r e v e n t a f u t u r e c l a i m a g a i n s t the 
p l a i n t i f f s f o r p r i v a t e condemnation of the 
r i g h t - o f - w a y i n the event t h a t we p r e v a i l or i n the 
event t h a t the Webbs p r e v a i l . E i t h e r p a r t y t h a t 
p r e v a i l s may i n the f u t u r e want t o c u t them o f f , and 
i f t h e y ' r e p a r t i e s , then any i s s u e s t h e y had t o 
p r e v e n t a f u t u r e c l a i m a g a i n s t the p l a i n t i f f s f o r 
p r i v a t e condemnation of the r i g h t - o f - w a y i n the 
event t h a t we p r e v a i l or i n the event t h a t the Webbs 
p r e v a i l . E i t h e r p a r t y t h a t p r e v a i l s may i n the 
f u t u r e want t o c u t them o f f , and i f t h e y ' r e p a r t i e s , 
then any i s s u e s t h e y had c o u l d be b e t t e r addressed. 

"THE COURT: W e l l , I t h i n k the i s s u e of access w i l l 
j u s t have t o be r a i s e d a t the a p p r o p r i a t e t i m e . 

"[COUNSEL FOR THE MITCHELLS]: That s u i t s me f i n e . 
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"THE COURT: Not today. And o b v i o u s l y i f t h e y ' r e not 
p r o p e r l y b e f o r e the Co u r t , we can't address any 
i s s u e s t h e y may have here today, but w e ' l l do what 
we can between these p a r t i e s t h a t are p r e s e n t . 

"[COUNSEL FOR THE MITCHELLS]: A l l r i g h t . 

"THE COURT: Un l e s s somebody has got a b e t t e r i d e a . 

"[COUNSEL FOR THE WEBBS]: No, s i r . 

Rupert S h e l t o n , an added defendant, appeared and 

t e s t i f i e d when the p r o c e e d i n g s resumed on A p r i l 4, 2011. H i s 

t e s t i m o n y appears t o have been d i r e c t e d t o the l o c a t i o n of the 

boundary l i n e and not t o h i s a b i l i t y t o access h i s p r o p e r t y . 

D u r i n g one p o r t i o n of the c r o s s - e x a m i n a t i o n of James 

Webb, c o u n s e l f o r the M i t c h e l l s q u e s t i o n e d him r e g a r d i n g 

whether he would a l l o w the added defendants t o access a 

p o r t i o n of the d i s p u t e d p r o p e r t y i f the t r i a l c o u r t determined 

the l o c a t i o n of the boundary l i n e t o be where he a s s e r t e d i t 

was. James Webb t e s t i f i e d : 

"Q. How do you f e e l about use of the roadbed 
[ l o c a t e d w i t h i n the d i s p u t e d p r o p e r t y ] ? 

"A. I f the y want t o c o n t i n u e t o use between the 
p r o p e r t y l i n e and the fence l i n e , t h a t i s f i n e w i t h 
me. 

"Q. What about i n the area where the roadbed ge t s 
a c r o s s your s u r v e y l i n e b e f o r e i t g e t s t o o t h e r 
p r o p e r t y owners [ i . e . , the added defendants] back 
t h e r e ? How do you f e e l about t h a t ? 
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"A. I have a problem w i t h t h a t . 

"Q. You got a problem w i t h i t ? 

"A. Yes, s i r . 

"Q. B a s i c a l l y r e g a r d l e s s o f what the uses have been 
down through the decades, then you say t h a t whatever 
your s u r v e y says i s what you want t o do r e g a r d l e s s 
whether Mr. S h e l t o n ' s f a m i l y , Mr. Wilhelm's f a m i l y , 
Ms. Moore's f a m i l y , the M i t c h e l l s , p eople i n McBroom 
Hollow and a l l back through have used t h a t roadbed, 
then you want t o shut i t down? 

"A. That's c o r r e c t . " 

On August 22, 2011, the t r i a l c o u r t e n t e r e d an o r d e r 

c o n t a i n i n g d e t a i l e d f i n d i n g s o f f a c t and g r a n t i n g the 

f o l l o w i n g r e l i e f : 

"1. The c o u r t f i n d s the i s s u e s i n f a v o r o f the 
[ M i t c h e l l s ] a g a i n s t the [Webbs]. 

2. The boundary between the p a r t i e s i s f i x e d as the 
e a s t margin of the pavement of County Road 168 and 
e x t e n d i n g s o u t h w a r d l y a l o n g the e a s t margin of the 
o l d roadbed t h a t runs or f o r m e r l y ran onto the 
mountain which l i e s a t the r e a r of the p a r t i e s ' r e a l 
e s t a t e . 

3. The [ M i t c h e l l s ] are a l l o w e d 120 days herefrom t o 
submit t o the c o u r t a p r e c i s e d e s c r i p t i o n of t h i s 
boundary p r e p a r e d by a l i c e n s e d r e a l e s t a t e 
s u r v e y o r , a l o n g w i t h a suggested o r d e r f i x i n g the 
same as the boundary. A l t e r n a t i v e l y , the p a r t i e s 
are f r e e t o agree where the e a s t boundary l i e s on 
the ground and submit t h e i r agreement t o the c o u r t 
by suggested o r d e r f o r e n t r y . 
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4. Costs of t h i s a c t i o n are t a x e d t o the [ M i t c h e l l s ] 
f o r which e x e c u t i o n may be had a c c o r d i n g t o law. 

5. Except as s t a t e d i n paragraph 3, above, t h i s i s 
a f i n a l , a p p e a l a b l e o r d e r f o r a l l purposes. 

6. Pending f u r t h e r o r d e r of the c o u r t , no one s h a l l 
b l o c k , o b s t r u c t , r e s t r i c t , i n t e r f e r e or attempt t o 
do the same w i t h the Webbs' dr i v e w a y or t h e i r f r e e 
i n g r e s s and egr e s s from the same." 

The o r d e r d i d not address the M i t c h e l l s ' c l a i m s f o r 

damages f o r t r e s p a s s or f o r permanent i n j u n c t i v e r e l i e f . 

C o n s i s t e n t w i t h the d i s c u s s i o n s t h a t o c c u r r e d b e f o r e the 

t r i a l , the o r d e r a l s o d i d not address the i n t e r e s t s of the 

added d e f e n d a n t s . 

The Webbs p r o m p t l y f i l e d a motion a s k i n g the t r i a l c o u r t 

to e i t h e r make a d e t e r m i n a t i o n t h a t the August 22 o r d e r was 

" f i n a l " f o r purposes of Rule 5 4 ( b ) , A l a . R. C i v . P., o r , 

a l t e r n a t i v e l y , t o d e l e t e paragraph 5 of t h a t o r d e r . The Webbs 

a s s e r t e d t h a t n e i t h e r the Webbs nor the M i t c h e l l s c o u l d 

determine the impact of the o r d e r on t h e i r p r o p e r t y i n t e r e s t s 

u n t i l the s u r v e y r e f e r e n c e d i n paragraph 3 of the o r d e r was 

completed. On October 11, 2011, the t r i a l c o u r t e n t e r e d an 

o r d e r s t a t i n g as f o l l o w s : 

"Upon c o n s i d e r a t i o n of the [Webbs'] Mo t i o n t o 
C e r t i f y Order p u r s u a n t t o Rule 5 4 ( b ) , Alabama Rules 
of C i v i l P r o c e d u r e , the Court f i n d s t h a t i t s Order 

12 



2111046 

of August 22, 2011 does not determine a l l i s s u e s 
pending b e f o r e the Court and t h a t t h e r e are 
r e m a i n i n g i s s u e s t o be r e s o l v e d . T h e r e f o r e , the 
C o u r t ' s Order of August 22,2011 i s NOT c e r t i f i e d as 
a f i n a l Order pur s u a n t t o Rule 5 4 ( b ) , Alabama Rul e s 
of C i v i l P r o c e d u r e , any p r e v i o u s statement of the 
Court n o t w i t h s t a n d i n g . " 5 

On November 21, 2011, the Webbs f i l e d a "Motion f o r 

R e c o n s i d e r a t i o n or i n the A l t e r n a t i v e t o A l t e r , Amend or 

V a c a t e " the August 2011 o r d e r . 6 The t r i a l c o u r t h e l d a 

h e a r i n g on the motion on J a n u a r y 30, 2012. Only the M i t c h e l l s 

and the Webbs were p r e s e n t . On F e b r u a r y 13, 2012, the t r i a l 

c o u r t e n t e r e d an o r d e r denying the motion t o a l t e r , amend, or 

v a c a t e as " b e i n g premature," because the s u r v e y r e f e r e n c e d i n 

5 S e c t i o n 35-3-3, A l a . Code 1975, p r o v i d e s t h a t a c o u r t may 
o r d e r a s u r v e y " a f t e r the e n t r y of judgment" i f the boundary 
l i n e s a t i s s u e are o t h e r w i s e a s c e r t a i n a b l e by r e f e r e n c e t o 
"well-known permanent landmarks." T h i s s t a t u t e does not 
p r o h i b i t the c o u r t from o r d e r i n g a s u r v e y a t any o t h e r time 
i n c l u d i n g b e f o r e the f i n a l e s t a b l i s h m e n t of the boundary l i n e . 
See, e.g., § 35-3-20, A l a . Code 1975; Rule 706, A l a . R. E v i d . 
In an a p p r o p r i a t e case, r e f e r e n c e t o § 35-3-3 c o u l d be u s e f u l 
i n d e t e r m i n i n g whether an o t h e r w i s e i n t e r l o c u t o r y judgment 
s h o u l d be c e r t i f i e d as f i n a l p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. 
C i v . P., b e f o r e the p r e p a r a t i o n of the s u r v e y . 

6 T h i s motion was f i l e d more than 30 days a f t e r the e n t r y 
of the o r d e r ; however, the o r d e r d i d not determine a l l of the 
i s s u e s between the p a r t i e s . T h e r e f o r e , i t remained " s u b j e c t 
t o r e v i s i o n a t any time b e f o r e the e n t r y of judgment 
a d j u d i c a t i n g a l l the c l a i m s and the r i g h t s and l i a b i l i t i e s of 
a l l the p a r t i e s . " Rule 5 4 ( b ) , A l a . R. C i v . P. Because the 
judgment was n o n f i n a l , the time p e r i o d s of Rule 59, A l a . R. 
C i v . P., were not a p p l i c a b l e . 
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the August 2011 o r d e r had not y e t been approved and 

i n c o r p o r a t e d i n t o a judgment. In t h a t same F e b r u a r y o r d e r , 

the c o u r t adopted a s u r v e y e s t a b l i s h i n g the boundary l i n e 

between the M i t c h e l l s and Webbs and s t a t e d : " T h i s i s a f i n a l , 

a p p e a l a b l e o r d e r f o r a l l purposes." The Webbs f i l e d another 

motion t o a l t e r , amend, or v a c a t e the F e b r u a r y 2012 o r d e r . 

That motion was d e n i e d f o l l o w i n g a h e a r i n g . 

B o t h the M i t c h e l l s and the Webbs f i l e d t i m e l y appeals 

from the F e b r u a r y 2012 o r d e r . The Webbs p r i m a r i l y argue t h a t 

the e v i d e n c e d i d not sup p o r t the o r d e r d e t e r m i n i n g the 

l o c a t i o n of the boundary l i n e , w h i l e the M i t c h e l l s argue t h a t 

the s u r v e y adopted by the c o u r t was not c o n s i s t e n t w i t h the 

l o c a t i o n of the boundary l i n e d e s c r i b e d g e n e r a l l y i n the 

August 2011 o r d e r . In t h e i r b r i e f , the M i t c h e l l s note a 

" p o t e n t i a l j u d i s d i c t i o n a l f l a w " i n t h a t the August 2011 and 

F e b r u a r y 2012 o r d e r s d i d not address t h e i r c l a i m s f o r damages 

or f o r permanent i n j u n c t i v e r e l i e f . 7 The M i t c h e l l s c l a i m t h a t 

the t e s t i m o n y p r e s e n t e d a t t r i a l e s t a b l i s h e d t h e i r r i g h t t o 

damages and f o r i n j u n c t i v e r e l i e f . 

7The August 2011 o r d e r e n j o i n s c e r t a i n a c t i v i t y from b e i n g 
taken t h a t i n t e r f e r e s w i t h the Webbs' r i g h t s , but not the 
M i t c h e l l s ' r i g h t s . 
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D i s c u s s i o n 

" G e n e r a l l y , t h i s c o u r t ' s a p p e l l a t e j u r i s d i c t i o n 
e xtends o n l y t o f i n a l judgments. § 12-22-2, A l a . 
Code 1975. 

"'A judgment i s g e n e r a l l y not f i n a l u n l e s s 
a l l c l a i m s , or the r i g h t s or l i a b i l i t i e s of 
a l l p a r t i e s , have been d e c i d e d . Ex p a r t e  
H a r r i s , 506 So. 2d 1003, 1004 ( A l a . C i v . 
App. 1987) . The o n l y e x c e p t i o n t o t h i s r u l e 
of f i n a l i t y i s when the t r i a l c o u r t d i r e c t s 
the e n t r y of a f i n a l judgment p u r s u a n t t o 
Rule 5 4 ( b ) , A l a . R. C i v . P.'" 

Laney v. Garmon, 25 So. 3d [478] a t 480 [ ( A l a . C i v . 
App. 2 0 0 9 ) ] . " 

A u s t i n v. A u s t i n , 102 So. 3d 403, 406 ( A l a . C i v . App. 2012). 

There are two reasons why the appeals i n t h i s case are 

not from a f i n a l judgment. F i r s t , the c l a i m s of the M i t c h e l l s 

f o r damages and permanent i n j u n c t i v e r e l i e f were not 

addressed. See, e.g., H a l l v. Reynolds, 27 So. 3d 479 ( A l a . 

2 0 0 9 ) ( d i s m i s s i n g an a p p e a l when the o r d e r e s t a b l i s h i n g a 

boundary l i n e d i d not address the c l a i m s f o r damages and f o r 

i n j u n c t i v e r e l i e f ) ; Day v. D a v i s , 989 So. 2d 1118 ( A l a . C i v . 

App. 2008) ( d i s m i s s i n g an a p p e a l when a judgment e s t a b l i s h i n g 

a boundary l i n e d i d not address r e m a i n i n g t o r t c l a i m s ) . The 

M i t c h e l l s a s s e r t t h a t t h e y p r e s e n t e d s u f f i c i e n t t e s t i m o n y a t 

t r i a l t o e s t a b l i s h t h e i r c l a i m s f o r damages and f o r permanent 
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i n j u n c t i v e r e l i e f , i . e . , they a s s e r t t h e i r c l a i m s were not 

waived by f a i l i n g t o p r e s e n t e v i d e n c e on the s e c l a i m s a t the 

t r i a l . We agree. T h e r e f o r e , the o r d e r d i d not a d j u d i c a t e a l l 

of the r i g h t s and l i a b i l i t i e s of the M i t c h e l l s and the Webbs 

and cannot s u p p o r t an a p p e a l . 

Second, the t r i a l c o u r t ' s o r d e r s d i d not address the 

c l a i m s i n v o l v i n g the added d e f e n d a n t s . The d i s c u s s i o n s between 

c o u n s e l f o r the M i t c h e l l s and Webbs b e f o r e t r i a l i n d i c a t e t h a t 

those p a r t i e s i n t e n d e d t o have a s e p a r a t e t r i a l i f n e c e s s a r y 

r e g a r d i n g the i n t e r e s t s of the added d e f e n d a n t s . However, a 

s e p a r a t e t r i a l of c e r t a i n c l a i m s remains p a r t of a s i n g l e 

case, and an o r d e r r e s o l v i n g c l a i m s i n one t r i a l i s not f i n a l 

and w i l l not sup p o r t an a p p e a l . See Day v. D a v i s , supra 

( n o t i n g the d i s t i n c t i o n between a s e p a r a t e t r i a l and a s e v e r e d 

c a s e ) . The c l a i m s i n v o l v i n g the added defendants were not 

seve r e d , and the i s s u e s p e r t a i n i n g t o those c l a i m s were not 

t r i e d by the p a r t i e s d u r i n g t r i a l . No p a r t y r e q u e s t e d a 

d e f a u l t a g a i n s t any p a r t y p r o p e r l y named and s e r v e d but not 

a p p e a r i n g a t t r i a l . T h e r e f o r e , the c l a i m s i n v o l v i n g the added 

defendants remain pending. 
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The next q u e s t i o n i s whether the February 2012 o r d e r was 

i n t e n d e d t o be r e v i e w a b l e under Rule 5 4 ( b ) , A l a . R. C i v . P., 

which p r o v i d e s i n p e r t i n e n t p a r t : 

"When ... m u l t i p l e p a r t i e s are i n v o l v e d , the c o u r t 
may d i r e c t the e n t r y of a f i n a l judgment as t o one 
or more but fewer t h a t a l l of the ... p a r t i e s o n l y 
upon an e x p r e s s d e t e r m i n a t i o n t h a t t h e r e i s no j u s t 
reason f o r d e l a y and upon an e x p r e s s d i r e c t i o n f o r 
the e n t r y of judgment .... [ I ] n the absence of such 
d e t e r m i n a t i o n and d i r e c t i o n , any o r d e r or o t h e r form 
of d e c i s i o n , however d e s i g n a t e d , which a d j u d i c a t e s 
fewer than a l l the c l a i m s or the r i g h t s and 
l i a b i l i t i e s of fewer than a l l the p a r t i e s s h a l l not 
t e r m i n a t e the a c t i o n as t o any of the c l a i m s or 
p a r t i e s , and the o r d e r or o t h e r form of d e c i s i o n i s 
s u b j e c t t o r e v i s i o n a t any time b e f o r e the e n t r y of 
judgment a d j u d i c a t i n g a l l the c l a i m s and the r i g h t s 
and l i a b i l i t i e s of a l l the p a r t i e s . " 

The February 13, 2012, o r d e r does not c o n t a i n a l l of the 

r e q u i r e d , a l t h o u g h perhaps a r c h a i c , language of 54(b) nor does 

i t r e f e r e n c e the s u b s e c t i o n of the r u l e . 8 The o r d e r was 

c e r t a i n l y e n t e r e d i m m e d i a t e l y i n d i c a t e s i t i s " f i n a l " and 

" a p p e a l a b l e . " I m p o r t a n t l y , b o t h the M i t c h e l l s and the Webbs 

have t r e a t e d the o r d e r as a p p e a l a b l e . There are c i r c u m s t a n c e s 

8 W i t h e l e c t r o n i c f i l i n g and o t h e r modern c o u r t p r a c t i c e s , 
whether the requirement i n the r u l e of " e x p r e s s [ l y ] 
d i r e c t [ i n g ] " the e n t r y of a judgment by the C l e r k remains 
n e c e s s a r y i s q u e s t i o n a b l e . For example, an o r d e r r e n d e r e d by 
the c o u r t and e l e c t r o n i c a l l y f i l e d i s deemed t o be " e n t e r e d " 
at the same time . Rule 58(a)(5) and ( c ) , A l a . R. C i v . P. 
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i n which an a p p e l l a t e c o u r t can i n f e r t h a t an o r d e r was 

i n t e n d e d t o be c e r t i f i e d as f i n a l under Rule 54(b) even when 

a l l of the language r e q u i r e d by the r u l e was not used. See  

Sho-Me Motor Lodges, I n c . v. J e h l e - S l a u s o n C o n s t r . Co., 4 66 

So. 2d 83, 87 ( A l a . 1985) ( c o n c l u d i n g t h a t the statement 

" ' [ t ] h e Court f u r t h e r f i n d s t h e r e i s no j u s t reason f o r d e l a y 

i n the e n t r y of s a i d f i n a l judgment'" was s u f f i c i e n t t o make 

a judgment f i n a l p u r s u a n t t o Rule 5 4 ( b ) ) ; see a l s o S c h n e i d e r  

N a t ' l C a r r i e r s , I n c . v. Tinney, 776 So. 2d 753, 755 ( A l a . 

2000) ( n o t i n g t h a t " i f i t i s c l e a r and obvious from the 

language used by the t r i a l c o u r t i n i t s o r d e r t h a t the c o u r t 

i n t e n d e d t o e n t e r a f i n a l o r d e r p u r s u a n t t o Rule 5 4 ( b ) , then 

[an a p p e l l a t e c o u r t ] w i l l t r e a t the o r d e r as a f i n a l judgment" 

even though the o r d e r may not c o n t a i n a l l the language 

i n d i c a t i n g t h a t i t i s , i n f a c t , an o r d e r d i r e c t i n g the e n t r y 

of a f i n a l judgment). But we must h o l d t h a t the o r d e r i n t h i s 

case i s not s u f f i c i e n t under Rule 54(b) because the r e c o r d 

does not r e f l e c t t h a t c o n s i d e r a t i o n was g i v e n t o the 

M i t c h e l l s ' r e m a i n i n g c l a i m s or the c l a i m s i n v o l v i n g the addded 

defendants and whether t h e r e was a ex p r e s s d e t e r m i n a t i o n t h a t 

t h e r e was "no j u s t reason f o r d e l a y " i n c e r t i f y i n g the 
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i n t e r l o c u t o r y o r d e r as f i n a l . A t r i a l c o u r t i s not r e q u i r e d 

t o c e r t i f y an i n t e r l o c u t o r y o r d e r as f i n a l under Rule 5 4 ( b ) , 

nor i s i t r e q u i r e d t o a r t i c u l a t e the reasons f o r the 

d e c i s i o n . 9 But i f an i n t e r l o c u t o r y o r d e r i s c e r t i f i e d as 

f i n a l , a d e t e r m i n a t i o n must have been made by the t r i a l c o u r t 

t h a t the a d j u d i c a t e d and the r e m a i n i n g c l a i m s are not "'so 

c l o s e l y i n t e r t w i n e d t h a t s e p a r a t e a d j u d i c a t i o n would pose an 

u n r easonable r i s k of i n c o n s i s t e n t r e s u l t s . ' " H e t z e l v.  

Fleetwood T r u c k i n g Co., 90 So. 3d 180, 182 ( A l a . C i v . App. 

2012) ( q u o t i n g L i g h t i n g F a i r , I n c . V. Rosenberg, 63 So. 3d 

1256, 1263 ( A l a . 2010), q u o t i n g i n t u r n o t h e r cases (some 

q u o t a t i o n marks o m i t t e d ) ) ( d i s m i s s i n g an a p p e a l from an 

i m p r o p e r l y c e r t i f i e d i n t e r l o c u t o r y o r d e r ) . A l t h o u g h such a 

d e t e r m i n a t i o n i s not b i n d i n g upon an a p p e l l a t e c o u r t , an 

e x p r e s s i o n on the r e c o r d or w i t h i n the o r d e r i t s e l f as t o the 

r e a s o n i n g of the t r i a l c o u r t would be of g r e a t a s s i s t a n c e i n 

r e v i e w i n g an o r d e r c e r t i f i e d as f i n a l under r u l e 5 4 ( b ) . 

I f o n l y the c l a i m s i n v o l v i n g the added defendants 

9The c e r t i f i c a t i o n of an o r d e r under 5 4 ( b ) s h o u l d o n l y be 
g r a n t e d i n " e x c e p t i o n a l " cases. See H e t z e l v. Fleetwood  
T r u c k i n g Co., 90 So. 3d 180 ( A l a . C i v . App. 2012) ( c i t i n g 
c a s e s ) . 
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remained, i t would be a p p r o p r i a t e t o remand the case t o the 

t r i a l c o u r t f o r i t t o c o n s i d e r whether the or d e r s h o u l d be 

c e r t i f i e d as f i n a l under Rule 5 4 ( b ) : 

"'When i t appears from the r e c o r d t h a t 
[an] a p p e a l was taken from an o r d e r which 
was not f i n a l , but which c o u l d have been 
made f i n a l by a Rule 54(b) c e r t i f i c a t i o n , 
we w i l l remand the case t o the t r i a l c o u r t 
f o r a d e t e r m i n a t i o n as t o whether i t 
chooses t o c e r t i f y the o r d e r as f i n a l , 
p u r s u a n t t o Rule 5 4 ( b ) , and, i f i t so 
chooses, t o e n t e r such an o r d e r and t o 
supplement the r e c o r d t o r e f l e c t t h a t 
c e r t i f i c a t i o n . The judgment w i l l be taken 
as f i n a l as of the date the 54(b) 
c e r t i f i c a t i o n i s e n t e r e d 

"'... [ I ] f t h i s Court remands the case 
to the t r i a l c o u r t f o r the o p p o r t u n i t y of 
making such a c e r t i f i c a t i o n , the t r i a l 
c o u r t w i l l have the l i m i t e d j u r i s d i c t i o n t o 
e n t e r a 54(b) c e r t i f i c a t i o n i f , i n i t s 
d i s c r e t i o n , i t d e c i d e s the e n t r y of such a 
c e r t i f i c a t i o n i s a p p r o p r i a t e . ' 

" F o s t e r v. Greer & Sons, I n c . , 446 So. 2d 605, 
609-10 ( A l a . 1984), o v e r r u l e d on o t h e r grounds, Ex  
p a r t e Andrews, 520 So. 2d 507, 510 ( A l a . 1987)." 

Hanner v. Metro Bank & P r o t e c t i v e L i f e I n s . Co., 952 So. 2d 

1056, 1061-1062 ( A l a . 2006). But the r e m a i n i n g i s s u e s a l s o 

i n v o l v e the n o n - a d j u d i c a t e d c l a i m s of the M i t c h e l l s f o r 

damages and f o r permanent i n j u n c t i v e r e l i e f , not j u s t c l a i m s 

i n v o l v i n g the added d e f e n d a n t s , and s e p a r a t e a d j u d i c a t i o n of 
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these c l a i m s and the p r e v i o u s l y r e v o l v e d c l a i m s would "'pose 

an u nreasonable r i s k of i n c o n s i s t e n t r e s u l t s . ' " H e t z e l , 90 So. 

3d a t 182. T h i s c o u r t l a c k s j u r i s d i c t i o n t o hear the appeals 

because a l l c l a i m s of a l l p a r t i e s have not been a d j u d i c a t e d , 

and a c c o r d i n g l y , the ap p e a l and the c r o s s - a p p e a l must be 

d i s m i s s e d . 

APPEAL — DISMISSED. 
CROSS-APPEAL — DISMISSED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . 

concur. 

21 


