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THOMAS, Judge. 

Donald White ("the husband") and P h y l l i s White ("the 

w i f e " ) were m a r r i e d on August 4, 2007. On December 5, 2011, 

the w i f e f i l e d a c o m p l a i n t i n the J e f f e r s o n C i r c u i t Court 

s e e k i n g a d i v o r c e , a d i v i s i o n of the m a r i t a l a s s e t s and de b t s , 
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and an award of a t t o r n e y f e e s . There are no c h i l d r e n of the 

m a r r i a g e . 

On December 12, 2011, the w i f e f i l e d a p e t i t i o n i n the 

c i r c u i t c o u r t s e e k i n g a p r o t e c t i o n - f r o m - a b u s e ("PFA") o r d e r 

p u r s u a n t t o A l a . Code 1975, § 30-5-1 e t seq., a l l e g i n g t h a t 

the husband had r e s t r a i n e d her, had i n j u r e d her, and had made 

her a f r a i d t h a t he would i n j u r e her a g a i n . She r e q u e s t e d an 

o r d e r r e q u i r i n g the husband t o move out of the m a r i t a l 

r e s i d e n c e and t o s t a y away from the m a r i t a l r e s i d e n c e , 

p r o h i b i t i n g the husband from d i s p o s i n g of her p e r s o n a l 

p r o p e r t y , and awarding a t t o r n e y f e e s . 

On December 15, 2011, the c i r c u i t c o u r t i s s u e d an ex 

p a r t e PFA o r d e r f o r b i d d i n g the husband from h a v i n g any c o n t a c t 

w i t h the w i f e and from d i s p o s i n g of the w i f e ' s p e r s o n a l 

p r o p e r t y . I t o r d e r e d the husband t o move out of the m a r i t a l 

r e s i d e n c e and t o s t a y away from the m a r i t a l r e s i d e n c e and the 

w i f e ' s p l a c e of employment. I n an amended o r d e r , the c i r c u i t 

c o u r t r e q u i r e d the husband t o s u r r e n d e r h i s f i r e a r m t o the 

p o l i c e . A h e a r i n g on the w i f e ' s PFA p e t i t i o n was s c h e d u l e d 

f o r January 3, 2012, a f t e r which the c i r c u i t c o u r t e n t e r e d a 
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temporary o r d e r on January 6, 2012, e x t e n d i n g the PFA o r d e r 

pending the e n t r y of f u r t h e r o r d e r s of the c i r c u i t c o u r t . 

A p p a r e n t l y , another h e a r i n g on the PFA p e t i t i o n was h e l d 

on January 25, 2012, because, on F e b r u a r y 7, 2012, the c i r c u i t 

c o u r t e n t e r e d a second temporary o r d e r , i n which i t o r d e r e d 

t h a t the PFA o r d e r remained i n e f f e c t pending the e n t r y of 

f u r t h e r o r d e r s of the c i r c u i t c o u r t . The F e b r u a r y 7, 2012, 

PFA o r d e r i n c l u d e d the c i r c u i t c o u r t ' s f i n d i n g t h a t " [ t h e 

husband] became d i s r u p t i v e i n the Courtroom, and a c t e d i n a 

t h r e a t e n i n g manner toward [ t h e w i f e ] and the C o u r t ' s b a i l i f f . " 

A f t e r one c o n t i n u a n c e , the t r i a l i n t h i s m a t t er began on 

May 30, 2012; however, the c i r c u i t c o u r t ' s o r d e r , e n t e r e d t h a t 

same day, r e v e a l s t h a t the husband had i n f o r m e d the c o u r t t h a t 

he became i l l a f t e r the t r i a l began and t h a t an ambulance was 

c a l l e d t o t r a n s p o r t the husband t o a h o s p i t a l . The c i r c u i t 

c o u r t ' s o r d e r r e q u i r e d t h a t i f the husband was r e l e a s e d from 

the h o s p i t a l t h a t same day, he was t o i m m e d i a t e l y r e t u r n t o 

the c i r c u i t c o u r t and, i f not, t h a t the t r i a l would resume on 

June 6, 2012. 

The t r i a l resumed on June 6, 2012, a t which time the 

husband appeared pro se. There i s no t r a n s c r i p t of the t r i a l ; 
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however, on June 15, 2012, the c i r c u i t c o u r t e n t e r e d a 

judgment d i v o r c i n g the p a r t i e s , o r d e r i n g t h a t the PFA o r d e r 

remain i n e f f e c t , and d i v i d i n g the m a r i t a l a s s e t s and d e b t s . 1 

That same day, the c i r c u i t c o u r t e n t e r e d a contempt judgment 

a g a i n s t the husband, which p r o v i d e s , i n p e r t i n e n t p a r t : 

"1. That the [husba n d ] i s h e l d i n d i r e c t contempt of 
Court f o r h i s b e h a v i o r d u r i n g two t r i a l s e t t i n g s . 
Testimony i n Open Court was t h a t the [husba n d ] had 
ev e r y i n t e n t i o n of coming i n t o C ourt t o defame t h i s 
Judge, demand the C o u r t ' s r e c u s a l , and d e l a y these 
p r o c e e d i n g s f o r as l o n g as p o s s i b l e . 

"2. The [husba n d ] r e f u s e d t o s i t down i n Open C o u r t , 
and r e f u s e d t o p a r t i c i p a t e i n the t r i a l of t h i s 
m a t t e r . 

1The w i f e r e c e i v e d the m a r i t a l r e s i d e n c e , f o u r v e h i c l e s , 
and any a s s e t s and debts t h a t were i n her name. The husband 
r e c e i v e d any a s s e t s and debts t h a t were i n h i s name. The 
c i r c u i t c o u r t awarded the w i f e $8,678 i n a t t o r n e y f e e s . The 
i s s u e of alimony was r e s e r v e d f o r f u t u r e c o n s i d e r a t i o n . To 
the e x t e n t t h a t the husband c o n t e s t s the p r o p e r t y d i v i s i o n i n 
the d i v o r c e judgment, we cannot conclude t h a t the ev i d e n c e 
i n c l u d e d i n the r e c o r d s u p p o r t s a r e v e r s a l of t h a t a s p e c t of 
the d i v o r c e judgment. The husband makes a b r i e f a s s e r t i o n 
t h a t the p r o p e r t y d i v i s i o n i s i n e q u i t a b l e ; however, he does 
not develop an argument as t o t h a t i s s u e . I n s t e a d , he f o c u s e s 
h i s arguments c o n c e r n i n g the p r o p r i e t y of the d i v o r c e judgment 
on the c o n t e n t i o n t h a t he was not a f f o r d e d due p r o c e s s because 
he a c t e d pro se a t the June 6, 2012, t r i a l and was "removed" 
and " i n c a r c e r a t e d " b e f o r e he c o u l d o f f e r h i s t e s t i m o n y . T h i s 
c o u r t does not presume e r r o r , and t h e r e i s no e v i d e n c e i n the 
r e c o r d i n d i c a t i n g t h a t the husband's a s s e r t i o n s i n h i s b r i e f 
are a c c u r a t e . See d i s c u s s i o n i n f r a . 
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"3. D u r i n g the p r e v i o u s t r i a l s e t t i n g on January 25,  
2012, the [husband] l e f t the w i t n e s s s t a n d and  
stomped out of the C o u r t , r e f u s i n g t o answer  
q u e s t i o n s . 

"4. The [husband] was d i s r e s p e c t f u l , b e l l i g e r e n t , 
and d e f i a n t i n Open Court on b o t h o c c a s i o n s . 

"5. The [husband] i s sentenced t o imprisonment i n 
the J e f f e r s o n County J a i l f o r 10 days which  
r e p r e s e n t s f i v e days f o r the two o c c a s i o n s i n which 
he e x h i b i t e d a t o t a l l a c k of r e s p e c t f o r t h i s Court 
and the p r o c e e d i n g s . 

"6. The S h e r i f f of J e f f e r s o n County i s d i r e c t e d t o 
s e r v e a copy of t h i s Order upon the [husband,] and 
take him i n t o c u s t o d y f o r t h w i t h . 

"7 The S h e r i f f of J e f f e r s o n County i s d i r e c t e d t o 
r e l e a s e the [husband] when he has s e r v e d h i s ten-day 
sentence. 

"8. The S h e r i f f of J e f f e r s o n County i s f u r t h e r 
o r d e r e d t o submit a c o s t b i l l t o the C l e r k of t h i s 
C o urt f o r the [husband]'s i n c a r c e r a t i o n , and 
[husband] s h a l l be r e s p o n s i b l e f o r payment of a l l 
such c o s t s . " 

(Emphasis added.) 

The husband d i d not f i l e a postjudgment motion. He 

t i m e l y a p p e a l e d t o t h i s c o u r t on J u l y 26, 2012, s e e k i n g t h i s 

c o u r t ' s r e v i e w of t h r e e i s s u e s : whether the c i r c u i t c o u r t 

e r r e d by f a i l i n g t o g r a n t h i s r e q u e s t f o r a c o n t i n u a n c e a t the 

s t a r t of the t r i a l on June 6, 2012, whether the c i r c u i t c o u r t 

e r r e d by resuming the June 6, 2012 t r i a l , i n the husband's 
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absence a f t e r the c i r c u i t c o u r t h e l d him i n d i r e c t contempt 

and p l a c e d him i n the b a i l i f f ' s c u stody, and whether the 

c i r c u i t c o u r t e r r e d by h o l d i n g the husband i n d i r e c t contempt 

f o r h i s b e h a v i o r i n c o u r t on January 25, 2012. 

The m a j o r i t y of the argument and r e c i t a t i o n of the 

" f a c t s " i n the husband's b r i e f t o t h i s c o u r t i s founded upon 

a s s e r t i o n s i n c l u d e d i n h i s a f f i d a v i t , which i s appended t o h i s 

b r i e f ; however, we are p r e c l u d e d from c o n s i d e r i n g the 

husband's a f f i d a v i t t h a t i s not p a r t of the r e c o r d . See Goree  

v. S h i r l e y , 765 So. 2d 661, 662 ( A l a . C i v . App. 2000) 

( e x p l a i n i n g t h a t a r e c o r d on appeal cannot be supplemented or 

e n l a r g e d by the attachment of an appendix t o an a p p e l l a n t ' s 

b r i e f ) . F u r t h e r m o r e , as the w i f e p o i n t s out, the r e c o r d does 

not c o n t a i n a t r a n s c r i p t of the ore tenus e v i d e n c e p r e s e n t e d 

a t the June 6, 2012, t r i a l or a statement of the e v i d e n c e 

p r e s e n t e d a t t r i a l , p u r s u a n t t o R u l e 1 0 ( d ) , A l a . R. App. P. 2 

2 R u l e 1 0 ( d ) , A l a . R. App. P., e n t i t l e d "Statement of the 
Ev i d e n c e or P r o c e e d i n g s When No Repo r t Was Made or When a 
T r a n s c r i p t I s U n a v a i l a b l e , " p r o v i d e s , i n p e r t i n e n t p a r t : 

" I f no r e p o r t of the evi d e n c e or p r o c e e d i n g s a t a 
h e a r i n g or t r i a l was made, or i f a t r a n s c r i p t i s 
u n a v a i l a b l e , the a p p e l l a n t may pre p a r e a statement 
of the ev i d e n c e or p r o c e e d i n g s from the b e s t 
a v a i l a b l e means, i n c l u d i n g the a p p e l l a n t ' s 
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"'An a p p e l l a t e c o u r t i s c o n f i n e d i n i t s 
r e v i e w t o the a p p e l l a t e r e c o r d , t h a t r e c o r d 
cannot be "changed, a l t e r e d , or v a r i e d on 
a p p e a l by statements i n b r i e f s of c o u n s e l , " 
and the c o u r t may not "assume e r r o r or 
presume the e x i s t e n c e of f a c t s as t o which 
the r e c o r d i s s i l e n t . " Quick v. B u r t o n , 960 
So. 2d 678, 680-81 ( A l a . C i v . App. 2006). 
A c c o r d i n g l y , when, as i n t h i s case, " o r a l 
t e s t i m o n y i s c o n s i d e r e d by the t r i a l c o u r t 
i n r e a c h i n g i t s judgment and t h a t t e s t i m o n y 
i s not p r e s e n t i n the r e c o r d as e i t h e r a 
t r a n s c r i p t or Rule 1 0 ( d ) , A [ l a ] . R. A [ p p ] . 
P., statement, i t must be c o n c l u s i v e l y 
presumed t h a t the t e s t i m o n y [was] 
s u f f i c i e n t t o s u p p o r t the judgment." 
Rudolph v. Rudolph, 586 So. 2d 929, 930 
( A l a . C i v . App. 1991).' 

" B e v e r l y v. B e v e r l y , 2 8 So. 3d 1, 4 ( A l a . C i v . App. 
2009) ." 

McMichael v. McMichael, 71 So. 3d 678, 688 ( A l a . C i v . App. 

2011). Thus, t h e r e i s no e v i d e n c e i n the r e c o r d i n d i c a t i n g 

t h a t the husband r e q u e s t e d a c o n t i n u a n c e a t the b e g i n n i n g of 

the June 6, 2012, t r i a l o r , i f he d i d , the reason f o r such a 

r e q u e s t . Furthermore, t h e r e i s no e v i d e n c e i n the r e c o r d 

i n d i c a t i n g t h a t the c i r c u i t c o u r t p l a c e d the husband i n the 

r e c o l l e c t i o n . ... The statement, e i t h e r as approved 
by the c o u r t or as i s s u e d by the c o u r t a f t e r i t s 
r u l i n g , s h a l l be f i l e d w i t h the c l e r k of the t r i a l 
c o u r t , who s h a l l i n c l u d e i t i n the r e c o r d on 
a p p e a l . " 
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cust o d y of a b a i l i f f and completed the June 6, 2012, t r i a l i n 

the husband's absence. 

"'"An a p p e l l a t e c o u r t does 
not presume e r r o r ; the a p p e l l a n t 
has the a f f i r m a t i v e duty of 
showing e r r o r . P e r k i n s v. 
P e r k i n s , 465 So. 2d 414 ( A l a . 
C i v . App. 1984). A p p e l l a t e r e v i e w 
i s l i m i t e d t o the r e c o r d and 
cannot be a l t e r e d by statements 
i n b r i e f s . B e c h t e l v. Crown  
C e n t r a l P e troleum Corp., 451 So. 
2d 793 ( A l a . 1984) . E r r o r 
a s s e r t e d on a p p e a l must be 
a f f i r m a t i v e l y demonstrated by the 
r e c o r d . I f the r e c o r d does not 
d i s c l o s e the f a c t s upon which the 
a s s e r t e d e r r o r i s based, the 
e r r o r may not be c o n s i d e r e d on 
a p p e a l . L i b e r t y Loan Corp. of  
Gadsden v. W i l l i a m s , 406 So. 2d 
988 ( A l a . C i v . App. 1981)." 

"'Greer v. Greer, 624 
( A l a . C i v . App. 1993).' 

_ So. 2d 1076, 1077 
( A l a . C i v . App. 

"Dudley v. Dudley, 85 So. 3d 1043, 1048 ( A l a . C i v . 
App. 2011)." 

McCaw v. Shoemaker, 101 So. 3d 787, 793 ( A l a . C i v . App. 2012) . 

The r e c o r d does not s u p p o r t the husband's a s s e r t i o n s i n h i s 

a p p e l l a t e b r i e f t h a t , a t the June 6, 2012, t r i a l he had 

r e q u e s t e d a c o n t i n u a n c e , t h a t the c i r c u i t c o u r t had d e n i e d 

such a r e q u e s t , or t h a t the c i r c u i t c o u r t resumed the June 6, 

2012, t r i a l a f t e r the husband was h e l d i n d i r e c t contempt and 
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removed from the p r o c e e d i n g . Thus, the husband has f a i l e d t o 

demonstrate e r r o r t o t h i s c o u r t r e g a r d i n g those i s s u e s ; 

t h e r e f o r e , the judgment of d i v o r c e i s a f f i r m e d . 

However, the r e c o r d s u p p o r t s the c o n c l u s i o n t h a t the 

c i r c u i t c o u r t e r r e d i n s o f a r as i t h e l d the husband i n d i r e c t 

contempt f o r h i s b e h a v i o r i n c o u r t on January 25, 2012. Rule 

7 0 A ( a ) ( 2 ) ( A ) , A l a . R. C i v . P., d e f i n e s " d i r e c t contempt" as 

" d i s o r d e r l y or i n s o l e n t b e h a v i o r or o t h e r misconduct 
committed i n open c o u r t , i n the p resence of the 
judge, t h a t d i s t u r b s the c o u r t ' s b u s i n e s s , where a l l 
of the e s s e n t i a l elements of the misconduct occur i n 
the presence of the c o u r t and are a c t u a l l y observed 
by the c o u r t , and where immediate a c t i o n i s 
e s s e n t i a l t o p r e v e n t d i m i n u t i o n of the c o u r t ' s 
d i g n i t y and a u t h o r i t y b e f o r e the p u b l i c . " 

Upon i t s f i n d i n g of d i r e c t contempt, a c o u r t must i m m e d i a t e l y 

n o t i f y the contemnor of i t s f i n d i n g and p r e p a r e , s i g n , and 

e n t e r an o r d e r t h a t i n c l u d e s a d e s c r i p t i o n of the conduct 

observed. See Rule 7 0 A ( b ) ( 1 ) . The contemnor must have a 

r e a s o n a b l e o p p o r t u n i t y t o p r e s e n t e v i d e n c e t h a t would excuse 

or m i t i g a t e h i s or her b e h a v i o r . See Rule 7 0 A ( b ) ( 2 ) . 

Furthermore, a c o u r t must pronounce i t s sentence e i t h e r 

i m m e d i a t e l y or w i t h i n seven days of the c o m p l e t i o n of the 

p r o c e e d i n g out of which the contempt a r o s e . See Rule 

7 0 A ( b ) ( 3 ) . 
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On June 15, 2012, the c i r c u i t c o u r t e n t e r e d i t s judgment 

t h a t , i n p a r t , found the husband i n d i r e c t contempt due t o h i s 

b e h a v i o r a t the January 25, 2012, p r o c e e d i n g . The r e c o r d does 

not s u p p o r t a d e t e r m i n a t i o n t h a t the c i r c u i t c o u r t n o t i f i e d 

the husband of i t s f i n d i n g of contempt i m m e d i a t e l y or w i t h i n 

seven days of January 25, 2012. I n s t e a d , the r e c o r d 

demonstrates t h a t the husband's sentence of f i v e days' 

imprisonment i n the county j a i l f o r h i s conduct a t the January 

25, 2012, p r o c e e d i n g was imposed on June 15, 2012, which i s 

more than seven days a f t e r the January 25, 2012, p r o c e e d i n g . 

T h e r e f o r e , we r e v e r s e the June 6, 2012, contempt judgment 

i n s o f a r as i t h e l d the husband i n d i r e c t contempt f o r h i s 

b e h a v i o r a t the January 25, 2012, p r o c e e d i n g and remand the 

cause t o the c i r c u i t c o u r t w i t h i n s t r u c t i o n s t o v a c a t e t h a t 

p o r t i o n of i t s June 15, 2012, contempt judgment. 3 

3 I n h i s r e p l y b r i e f , the husband responds t o the w i f e ' s 
a s s e r t i o n t h a t the contempt i s s u e i s moot by a s s e r t i n g t h a t 
the contempt i s s u e i s not moot because he has been " d i r e c t e d 
t o pay a f i n e " as a p a r t of the sentence imposed f o r h i s 
contemptuous b e h a v i o r a t the January 25, 2012, p r o c e e d i n g . We 
agree w i t h the husband t h a t the contempt i s s u e i s not moot f o r 
t h a t reason. A d d i t i o n a l l y , a l t h o u g h the husband has f a i l e d t o 
r a i s e an i s s u e r e g a r d i n g the amount of the " f i n e " on a p p e a l , 
we note t h a t t h e r e i s no p r o v i s i o n empowering a c o u r t of t h i s 
s t a t e t o r e q u i r e a contemnor t o pay the c o s t of h i s or her 
i n c a r c e r a t i o n ; r a t h e r , a c o u r t may p u n i s h a contemnor w i t h a 
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JUDGMENT OF DIVORCE AFFIRMED; JUDGMENT OF CONTEMPT 

REVERSED IN PART; AND CAUSE REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 

f i n e of no more than $100 f o r each i n s t a n c e of contempt. See 
A l a . Code 1975, § 12-11-30(5). 
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