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MOORE, Judge. 

T.L.S. ("the mother") appeals from s e p a r a t e judgments of 

the L a u d e r d a l e J u v e n i l e Court ("the j u v e n i l e c o u r t " ) t h a t 

t e r m i n a t e d her p a r e n t a l r i g h t s t o M.S. and K.S. ( h e r e i n a f t e r 

r e f e r r e d t o c o l l e c t i v e l y as "the c h i l d r e n " ) . 
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P r o c e d u r a l Background 

I n May 2009, a f t e r a t e a c h e r r e p o r t e d t o the L a u d e r d a l e 

County Department of Human Resources ("DHR") t h a t K.S. had 

v i s i b l e marks about h i s head and neck, DHR began i n v e s t i g a t i n g 

the mother f o r p h y s i c a l abuse. DHR i n s t i t u t e d a s a f e t y p l a n 

a t t h a t time p u r s u a n t t o which the mother's mother assumed 

p h y s i c a l c u s t o d y of the c h i l d r e n and DHR began p r o v i d i n g 

p a r e n t i n g s e r v i c e s t o the mother l e a d i n g toward her 

r e u n i f i c a t i o n w i t h the c h i l d r e n . On August 28, 2009, DHR 

completed i t s i n v e s t i g a t i o n and " i n d i c a t e d " the mother f o r 

p h y s i c a l l y a b u s i n g K.S. 1 On September 14, 2009, D.S. ("the 

f a t h e r " ) r e c e i v e d c u s t o d y of the c h i l d r e n . 

W h i le i n the c u s t o d y of the f a t h e r , M.S. r e v e a l e d t h a t 

she had been s e x u a l l y m o l e s t e d by P.W., her s t e p f a t h e r . 

Ke.S., the c h i l d r e n ' s o l d e r s i s t e r , a l s o d i s c l o s e d t h a t she 

had been s e x u a l l y abused by P.W. K.S. i n d i c a t e d t h a t he had 

w i t n e s s e d the s e x u a l abuse of h i s o l d e s t s i s t e r and t h a t D.M., 

another a d u l t male r e l a t i v e , had s e x u a l l y abused him. DHR 

1 " I n d i c a t e d " means "[w]hen c r e d i b l e e v i d e n c e and 
p r o f e s s i o n a l judgment s u b s t a n t i a t e s t h a t an a l l e g e d 
p e r p e t r a t o r i s r e s p o n s i b l e f o r c h i l d abuse or n e g l e c t . " § 26-
1 4 - 8 ( a ) ( 1 ) , A l a . Code 1975. 
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i n v e s t i g a t e d those a l l e g a t i o n s and f i l e d " i n d i c a t e d " r e p o r t s 

a g a i n s t P.W. and D.M. i n 2010. 2 

On June 24, 2010, the mother was c o n v i c t e d of v i o l a t i n g 

§ 26-15-3, A l a . Code 1975. 3 She r e c e i v e d a 36-month p r i s o n 

sentence, which was suspended, and she was p l a c e d on 

p r o b a t i o n . Two months l a t e r , the f a t h e r i n f o r m e d DHR t h a t he 

c o u l d no l o n g e r p r o v i d e c a r e f o r the c h i l d r e n because of t h e i r 

e m o t i o n a l and b e h a v i o r a l problems, which, he s a i d , endangered 

h i s o t h e r two c h i l d r e n . At t h a t p o i n t , DHR p l a c e d the 

c h i l d r e n i n s e p a r a t e t h e r a p e u t i c f o s t e r - c a r e homes. DHR 

c o n t i n u e d p r o v i d i n g s e r v i c e s t o the mother, but DHR e v e n t u a l l y 

d e t ermined t h a t , because the mother had been c o n v i c t e d of 

c h i l d abuse and had not demonstrated an a b i l i t y t o meet the 

2 A l t h o u g h the s e x u a l abuse o c c u r r e d w h i l e the c h i l d r e n 
were i n the c u s t o d y of the mother, and a l t h o u g h some of the 
a c t s of abuse o c c u r r e d i n her home, DHR d i d not c i t e the 
mother f o r abuse or n e g l e c t as a r e s u l t of the a c t i o n s of P.W. 
and D.M., and she was never charged w i t h a crime i n c o n n e c t i o n 
w i t h the s e x u a l abuse of the c h i l d r e n . 

3 S e c t i o n 26-15-3, A l a . Code 1975, p r o v i d e s : 

"A r e s p o n s i b l e p e r s o n , as d e f i n e d i n S e c t i o n 26¬
15-2, [ A l a . Code 1975,] who s h a l l t o r t u r e , w i l l f u l l y 
abuse, c r u e l l y b e a t , or o t h e r w i s e w i l l f u l l y m a l t r e a t 
any c h i l d under the age of 18 y e a r s s h a l l , on 
c o n v i c t i o n , be g u i l t y of a C l a s s C f e l o n y . " 

3 



2111073; 2111074 

s p e c i a l needs of the c h i l d r e n , i t would d i s c o n t i n u e f a m i l y -

r e u n i f i c a t i o n e f f o r t s and pursue t e r m i n a t i o n of the mother's 

p a r e n t a l r i g h t s . 

DHR f i l e d p e t i t i o n s t o t e r m i n a t e the mother's p a r e n t a l 

r i g h t s t o the c h i l d r e n on December 9, 2011. F o l l o w i n g a t r i a l 

on June 8, 2012, the j u v e n i l e c o u r t e n t e r e d s e p a r a t e judgments 

t e r m i n a t i n g the mother's p a r e n t a l r i g h t s t o M.S. and K.S., 

r e s p e c t i v e l y , on June 19, 2012. The mother appealed t o t h i s 

c o u r t on June 29, 2012. 4 

A n a l y s i s 

The mother f i r s t argues t h a t the j u v e n i l e c o u r t f a i l e d t o 

use r e a s o n a b l e e f f o r t s t o r e h a b i l i t a t e her and t o r e u n i t e her 

w i t h the c h i l d r e n . DHR c o u n t e r s t h a t , because the mother was 

c o n v i c t e d of c h i l d abuse, the j u v e n i l e c o u r t had no duty t o 

use r e a s o n a b l e e f f o r t s t o r e h a b i l i t a t e the mother and t o 

r e u n i t e the f a m i l y . 

When a c h i l d i s removed from the home of the c u s t o d i a l 

p a r e n t and p l a c e d i n f o s t e r c a r e , a j u v e n i l e c o u r t must make 

s p e c i f i c f i n d i n g s w i t h i n 60 days of the removal r e g a r d i n g 

4The judgments a l s o t e r m i n a t e d the f a t h e r ' s p a r e n t a l 
r i g h t s w i t h h i s consent. The f a t h e r has not app e a l e d the 
judgments. 
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"whether r e a s o n a b l e e f f o r t s have been made t o p r e v e n t removal 

of the c h i l d or whether r e a s o n a b l e e f f o r t s were not r e q u i r e d  

t o be made. " § 12- 1 5 - 3 1 2 ( a ) ( 2 ) , A l a . Code 1975 (emphasis 

added). W i t h i n 12 months of f o s t e r - c a r e placement, the 

j u v e n i l e c o u r t must document whether r e a s o n a b l e e f f o r t s have 

been made t o f i n a l i z e the e x i s t i n g permanency p l a n . § 12-15-

3 1 2 ( a ) ( 3 ) , A l a . Code 1975. "Reasonable e f f o r t s " r e f e r s t o , 

among o t h e r t h i n g s , " e f f o r t s ... t o make i t p o s s i b l e f o r a 

c h i l d t o r e t u r n s a f e l y t o the home of the c h i l d . " § 12-15-

312(b), A l a . Code 1975. Reasonable e f f o r t s are not r e q u i r e d 

i f a p a r e n t has s u b j e c t e d a c h i l d or a s i b l i n g of the c h i l d t o 

" a g g r a v a t i n g c i r c u m s t a n c e [ s ] , " such as t o r t u r e , and the r i s k 

of f u r t h e r abuse or n e g l e c t i s too h i g h t o p e r m i t the c h i l d t o 

be r e t u r n e d home. § 1 2 - 1 5 - 3 1 2 ( c ) ( 1 ) , A l a . Code 1975. 

In t h i s case, the c h i l d r e n were removed from the home of 

the mother i n May, 2009 but they were not p l a c e d i n t o f o s t e r 

care u n t i l August 2010. Based on the s t a t u t o r y d e a d l i n e s , the 

j u v e n i l e c o u r t had u n t i l October 2010 t o determine whether 

r e a s o n a b l e e f f o r t s t o r e h a b i l i t a t e the mother and t o r e u n i t e 

the f a m i l y were r e q u i r e d . I f the permanency p l a n c a l l e d f o r 

f a m i l y r e u n i f i c a t i o n , the j u v e n i l e c o u r t had u n t i l August 2011 
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t o s p e c i f y whether r e a s o n a b l e e f f o r t s had been made t o a c h i e v e 

t h a t g o a l . Thus, any i s s u e s as t o whether r e a s o n a b l e e f f o r t s 

were r e q u i r e d and, i f r e q u i r e d , whether r e a s o n a b l e e f f o r t s t o 

r e u n i t e the f a m i l y had been made, s h o u l d have a l r e a d y been 

d e c i d e d b e f o r e DHR f i l e d i t s p e t i t i o n s t o t e r m i n a t e the 

mother's p a r e n t a l r i g h t s . I f t h a t had o c c u r r e d , the d o c t r i n e s 

of c o l l a t e r a l e s t o p p e l or r e s j u d i c a t a would have b a r r e d the 

r e l i t i g a t i o n of those i s s u e s . See F.V.O. v. C o f f e e Cnty. 

Dep't of Human Res. , [Ms. 2110398, Dec. 7, 2012] So. 3d 

( A l a . C i v . App. 2012). 

The r e c o r d does not c o n t a i n any of the o r d e r s of the 

j u v e n i l e c o u r t e n t e r e d b e f o r e December 9, 2011. In i t s 

p e t i t i o n s t o t e r m i n a t e the mother's p a r e n t a l r i g h t s , DHR 

a v e r r e d t h a t i t had used r e a s o n a b l e e f f o r t s t o r e u n i t e the 

f a m i l y ; DHR d i d not a l l e g e t h a t i t had been excused from those 

e f f o r t s . D u r i n g the t r i a l , when the mother i n t r o d u c e d 

e v i d e n c e t e n d i n g t o q u e s t i o n the r e a s o n a b l e n e s s of the e f f o r t s 

t o r e u n i t e the f a m i l y , DHR d i d not o b j e c t t h a t the i s s u e had 

a l r e a d y been determined. DHR a l s o d i d not move the j u v e n i l e 

c o u r t t o tak e j u d i c i a l n o t i c e of any of i t s p r e v i o u s o r d e r s . 

In i t s f i n a l judgments, the j u v e n i l e c o u r t found t h a t DHR had 
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used " f a i r and r e a s o n a b l e e f f o r t s toward r e u n i f i c a t i o n of the 

minor c h i l d [ r e n ] w i t h [ t h e i r ] p a r e n t s ... and t h a t such 

e f f o r t s had not been s u c c e s s f u l . " The r e c o r d i n d i c a t e s t h a t 

the p a r t i e s and the j u v e n i l e c o u r t t r e a t e d the i s s u e s 

s u r r o u n d i n g r e a s o n a b l e e f f o r t s as i f they had not been 

p r e v i o u s l y j u d i c i a l l y d etermined. Because the p a r t i e s 

l i t i g a t e d those i s s u e s and the j u v e n i l e c o u r t a d j u d i c a t e d 

those i s s u e s , we f i n d t h a t those i s s u e s can be c o n s i d e r e d i n 

t h i s a p p e a l . See G a t l i n v. J o i n e r , 31 So. 3d 126 ( A l a . C i v . 

App. 2009). 

As noted, DHR d i d not a s s e r t a t any p o i n t d u r i n g the 

t r i a l t h a t i t d i d not have t o use r e a s o n a b l e e f f o r t s t o 

r e u n i t e the f a m i l y . DHR r a i s e s t h a t p o i n t f o r the f i r s t time 

i n i t s b r i e f t o t h i s c o u r t . An a p p e l l a t e c o u r t cannot 

c o n s i d e r an argument r a i s e d f o r the f i r s t time on a p p e a l t o 

r e v e r s e a judgment, but i t can c o n s i d e r a new argument f o r 

a f f i r m i n g the judgment. See V e r c h o t v. G e n e r a l Motors Corp., 

812 So. 2d 296, 305 ( A l a . 2001) ( q u o t i n g P r o g r e s s i v e S p e c i a l t y  

I n s . Co. v. Hammonds, 551 So. 2d 333, 337 ( A l a . 1989)) ("'We 

can a f f i r m a judgment on a b a s i s not a s s e r t e d t o the t r i a l 

c o u r t , and we can a f f i r m a judgment i f we d i s a g r e e w i t h the 
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r e a s o n i n g of the t r i a l c o u r t i n e n t e r i n g the judgment, as l o n g 

as the judgment i t s e l f i s p r o p e r . ' " ) . That i s so because a 

judgment can be a f f i r m e d on any v a l i d l e g a l ground, even one 

not c o n s i d e r e d by the t r i a l c o u r t . See Ex p a r t e CTB, I n c . , 

782 So. 2d 188, 191 ( A l a . 2000). Hence, we must c o n s i d e r 

whether the c i r c u m s t a n c e s d i c t a t e t h a t no r e a s o n a b l e e f f o r t s 

were r e q u i r e d t o be made by DHR pu r s u a n t t o § 12-15-312(c). 

At t r i a l , DHR i n t r o d u c e d e v i d e n c e i n d i c a t i n g t h a t the 

mother had been c o n v i c t e d by the L a u d e r d a l e C i r c u i t C ourt of 

v i o l a t i n g § 26-15-3. That c o n v i c t i o n s e r v e d as prima f a c i e 

e v i d e n c e t h a t the mother had " t o r t u r e [ d ] , w i l l f u l l y a b u s e [ d ] , 

c r u e l l y b e a t , or o t h e r w i s e w i l l f u l l y m a l t r e a t [ e d ] " a c h i l d . 

§ 26-15-3; see g e n e r a l l y Durham v. Farabee, 481 So. 2d 885, 

886 ( A l a . 1985) ("Ge n e r a l l y , a person's c o n v i c t i o n i n a 

c r i m i n a l case i s a d m i s s i b l e a g a i n s t him i n a c i v i l a c t i o n t o 

show t h a t he d i d the a c t f o r which he was c o n v i c t e d . " ) . The 

p a r t i e s d i d not d e l v e i n t o the c i r c u m s t a n c e s g i v i n g r i s e t o 

the mother's a r r e s t and c o n v i c t i o n . The s c a n t e v i d e n c e i n the 

r e c o r d i n d i c a t e s t h a t the mother became i r a t e w h i l e 

d i s c i p l i n i n g K.S. and, as the mother s t a t e d , t h i n g s "got out 

of c o n t r o l . " Some ev i d e n c e i n d i c a t e s t h a t the mother whipped 
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K.S. about the head and neck w i t h a l e a t h e r s t r a p or b e l t 

e x c e s s i v e l y , c a u s i n g v i s i b l e w e l t s and s c a r s . Other e v i d e n c e 

suggests t h a t the mother a l s o choked K.S. " T o r t u r e " i s 

d e f i n e d as, among o t h e r t h i n g s , " [ t ] h e i n f l i c t i o n of i n t e n s e 

p a i n t o the body or mind t o p u n i s h B l a c k ' s Law 

D i c t i o n a r y 1627 (9th ed. 2009). We conclude t h a t the r e c o r d 

shows, w i t h o u t c o n t r a d i c t i o n , t h a t the mother d i d not merely 

use o r d i n a r y c o r p o r a l punishment a g a i n s t K.S. but t h a t she 

d i d , i n f a c t , w i l l f u l l y t o r t u r e K.S. 

Under § 12-15-312(c), r e a s o n a b l e e f f o r t s are not r e q u i r e d 

when a p a r e n t has t o r t u r e d the c h i l d a t i s s u e or a s i b l i n g of 

the c h i l d a t i s s u e and the c o u r t a l s o determines t h a t the r i s k 

of f u r t h e r abuse or n e g l e c t i s too h i g h f o r the c h i l d t o be 

r e t u r n e d home s a f e l y . See a l s o New J e r s e y D i v . of Youth &  

F a m i l y S e r v s . v. A.R.G., 361 N.J. Super. 46, 77, 824 A.2d 213, 

233 (App. D i v . 2003) ("We conclude t h a t the term 'aggravated 

c i r c u m s t a n c e s ' embodies the concept t h a t the n a t u r e of the 

abuse or n e g l e c t must have been so severe or r e p e t i t i v e t h a t 

t o attempt r e u n i f i c a t i o n would j e o p a r d i z e and compromise the 

s a f e t y of the c h i l d , and would p l a c e the c h i l d i n a p o s i t i o n 

of an u n r easonable r i s k t o be r e a b u s e d . " ) . Much of the t r i a l 
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c e n t e r e d on t h a t p a r t i c u l a r p o i n t . DHR i n t r o d u c e d e v i d e n c e 

t e n d i n g t o prove t h a t the mother l a c k e d s u f f i c i e n t i n s i g h t , 

judgment, and c o n t r o l t o p r o p e r l y care f o r the c h i l d r e n . The 

mother i n t r o d u c e d c o n f l i c t i n g e v i d e n c e t e n d i n g t o prove t h a t 

she had overcome her anger-management problem t o the p o i n t 

t h a t she c o u l d s a f e l y p a r e n t the c h i l d r e n . The j u v e n i l e c o u r t 

d i d not s p e c i f i c a l l y r e s o l v e t h a t c o n f l i c t , but the t e n o r and 

e f f e c t of i t s judgments suggests t h a t the j u v e n i l e c o u r t was 

c l e a r l y c o n v i n c e d t h a t the mother c o u l d not s a f e l y p a r e n t the 

c h i l d r e n and t h a t a r e t u r n t o her home would p l a c e the 

c h i l d r e n a t an undue r i s k of abuse or n e g l e c t . See A.E.T. v.  

Limestone Cnty. Dep't of Human Res., 49 So. 3d 1212, 1216 

( A l a . C i v . App. 2010) ("[W]hen the j u v e n i l e c o u r t has not made 

s p e c i f i c f a c t u a l f i n d i n g s i n support of i t s judgment, we must 

presume t h a t the j u v e n i l e c o u r t made those f i n d i n g s n e c e s s a r y 

t o s u p p o r t i t s judgment, p r o v i d e d t h a t those f i n d i n g s are 

su p p o r t e d by the e v i d e n c e . " ) . Based on t h a t f a c t u a l 

d e t e r m i n a t i o n , and the u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t the 

mother had t o r t u r e d K.S., we conc l u d e , as a ma t t e r of law, 

t h a t the j u v e n i l e c o u r t and DHR d i d not have a duty t o use 

re a s o n a b l e e f f o r t s t o r e h a b i l i t a t e the mother and t o r e u n i t e 
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the f a m i l y . Hence, we f i n d no m e r i t i n the mother's argument 

t h a t the j u v e n i l e c o u r t and DHR f a i l e d t o use r e a s o n a b l e 

e f f o r t s t o r e u n i t e her w i t h the c h i l d r e n or t h a t the j u v e n i l e 

c o u r t and DHR had p r e m a t u r e l y ended those e f f o r t s . 

The mother next argues t h a t the j u v e n i l e c o u r t e r r e d i n 

changing the permanency p l a n from f a m i l y r e u n i f i c a t i o n t o 

t e r m i n a t i o n of p a r e n t a l r i g h t s i n June or J u l y 2011 a f t e r the 

c h i l d r e n had been i n f o s t e r care f o r l e s s than a year . The 

d e c i s i o n t o modify a permanency p l a n f o r c h i l d r e n i n f o s t e r 

care s h o u l d be made a t a permanency h e a r i n g , p u r s u a n t t o § 12¬

15-315, A l a . Code 1975. A p a r e n t a g g r i e v e d by the d e c i s i o n t o 

change the permanency p l a n from f a m i l y r e u n i f i c a t i o n t o 

a d o p t i o n by an u n i d e n t i f i e d r e s o u r c e w i t h a t e r m i n a t i o n of 

p a r e n t a l r i g h t s can ap p e a l t h a t judgment t o t h i s c o u r t . See  

F.V.O., supr a . The r e c o r d does not r e v e a l whether the 

j u v e n i l e c o u r t f o l l o w e d the c o r r e c t procedure i n changing the 

permanency p l a n , so we do not know whether the mother had an 

o p p o r t u n i t y t o c o n t e s t the change and t o a p p e a l the judgment 

making the change. However, we do know t h a t , d u r i n g the t r i a l 

on the p e t i t i o n s t o t e r m i n a t e the p a r e n t a l r i g h t s of the 

mother, the p a r t i e s o n l y t a n g e n t i a l l y r e f e r e n c e d the change i n 
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the permanency p l a n i n r e g a r d t o DHR's d e c i s i o n t o t e r m i n a t e 

r e u n i f i c a t i o n e f f o r t s w i t h the mother; the p a r t i e s d i d not 

i n d e p e n d e n t l y l i t i g a t e the p r o p r i e t y of t h a t change. See  

McCollum v. Reeves, 521 So. 2d 13, 17 ( A l a . 1987) ( h o l d i n g 

t h a t when ev i d e n c e r e l a t e s t o an i s s u e e x p r e s s l y c o n t e s t e d by 

the p a r t i e s , the same evi d e n c e does not sup p o r t a t h e o r y t h a t 

s e p a r a t e i s s u e not r a i s e d i n the p l e a d i n g s had been t r i e d by 

c o n s e n t ) . Because the c o r r e c t n e s s of the change i n the 

permanency p l a n was not an i s s u e b e f o r e the j u v e n i l e c o u r t i n 

the t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s t r i a l , we d e c l i n e t o 

address t h a t i s s u e i n t h i s a p p e a l . 

The mother next argues t h a t the r e c o r d does not c o n t a i n 

c l e a r and c o n v i n c i n g e v i d e n c e of her c u r r e n t u n f i t n e s s t o 

p a r e n t the c h i l d r e n , p a r t i c u l a r l y i n r e g a r d t o K.S. We 

d i s a g r e e . The e v i d e n c e i n the r e c o r d shows t h a t the mother 

t o r t u r e d K.S. and t h a t the mother downplayed the s e v e r i t y of 

her p h y s i c a l abuse. She noted t h a t her p a r e n t s had r o u t i n e l y 

beaten her w i t h any nearby o b j e c t s , and she c o n s i d e r e d i t 

normal t o do l i k e w i s e t o the c h i l d r e n . A f t e r r e c e i v i n g 

e d u c a t i o n on a p p r o p r i a t e d i s c i p l i n e , the mother c o n t i n u e d t o 

defend her punishment of K.S. and a t t r i b u t e d the marks on h i s 
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head and neck s o l e l y t o the f a c t t h a t he was f a i r - s k i n n e d . 

A n g e l G e i s k e , who performed a p a r e n t i n g assessment of the 

mother i n May 2011, t e s t i f i e d t h a t the mother has "a g r e a t 

d e a l of s o c i e t a l i d e a t i o n s , " meaning t h a t the mother p e r c e i v e s 

a b u s i v e b e h a v i o r t o be a c c e p t a b l e and t h a t the mother c o u l d 

not overcome those b e l i e f s d e s p i t e her b e s t a t t e m p t s . G e i s k e 

a l s o t e s t i f i e d t h a t when a p a r e n t w i l l f u l l y abuses a c h i l d i t 

i s u n l i k e l y t h a t the p a r e n t w i l l ever p r o p e r l y p a r e n t the 

c h i l d . 

Because of t h e i r abuse, b o t h c h i l d r e n s u f f e r from 

e m o t i o n a l and b e h a v i o r a l problems. Due t o the mother's 

c o g n i t i v e l i m i t a t i o n s , which were proven by i n t e l l i g e n c e 

t e s t i n g , G e iske t e s t i f i e d t h a t the mother would not be a 

v i a b l e r e s o u r c e f o r o r d i n a r y c h i l d r e n , much l e s s c h i l d r e n w i t h 

s p e c i a l i z e d needs. K i m a n t h i Ste w a r t , an employee of the 

C h i l d r e n ' s A i d S o c i e t y , a l s o t e s t i f i e d t h a t , a f t e r w o r k i n g 

w i t h the mother f o r t h r e e or f o u r months i n 2009, she d i d not 

f o r e s e e f a m i l y r e u n i f i c a t i o n as an a c h i e v a b l e g o a l due, i n 

p a r t , t o the mother's m e n t a l - h e a l t h i s s u e s . Those m e n t a l -

h e a l t h i s s u e s remained u n r e s o l v e d a t the time of t r i a l . 
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Based on the above e v i d e n c e a l o n e , w i t h o u t c o n s i d e r i n g 

any r e s p o n s i b i l i t y the mother may have had f o r a l l o w i n g P.W. 

to r e t u r n t o the f a m i l y home a f t e r r e c e i v i n g r e p o r t s t h a t he 

was s e x u a l l y a b u s i n g her dau g h t e r s , the j u v e n i l e c o u r t 

r e a s o n a b l y c o u l d have been c l e a r l y c o n v i n c e d t h a t the mother 

l a c k e d the a p p r o p r i a t e p r o t e c t i v e c a p a c i t i e s t o p r o p e r l y 

p a r e n t the c h i l d r e n . A j u v e n i l e c o u r t can t e r m i n a t e p a r e n t a l 

r i g h t s i f c l e a r and c o n v i n c i n g e v i d e n c e proves t h a t the p a r e n t 

i s "unable or u n w i l l i n g t o d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o 

and f o r the c h i l d , " § 12-15-319, A l a . Code 1975, i n c l u d i n g the 

r e s p o n s i b i l i t y f o r p r o t e c t i n g the c h i l d from p h y s i c a l or 

e m o t i o n a l harm. See B.B.T. v. Houston Cnty. Dep't of Human  

Res., 89 So. 3d 169 ( A l a . C i v . App. 2011). We f i n d t h a t the 

j u v e n i l e c o u r t d i d not e r r i n f i n d i n g t h a t the mother l a c k e d 

the a b i l i t y t o p r o p e r l y p a r e n t the c h i l d r e n . 

The mother next contends t h a t the j u v e n i l e c o u r t 

p r e m a t u r e l y t e r m i n a t e d her p a r e n t a l r i g h t s . The mother p o i n t s 

out t h a t , a t the time of the t r i a l , she had moved i n t o her own 

apartment, had o b t a i n e d s t e a d y employment, had completed a 

p a r e n t i n g c l a s s , had a t t e n d e d m e n t a l - h e a l t h c o u n s e l i n g , and 

had p a i d c h i l d s u p p o r t . J e s s i c a R i d d l e , an employee of Youth 
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V i l l a g e s , t e s t i f i e d t h a t , from May t o September 2011, the 

mother had worked h a r d e r than any p a r e n t she had ever 

c o u n s e l e d and t h a t the mother had improved her c i r c u m s t a n c e s . 

R i d d l e t e s t i f i e d t h a t she had t e r m i n a t e d her e f f o r t s t o 

r e h a b i l i t a t e the mother o n l y upon a change i n the permanency 

p l a n and t h a t , i f she had been g i v e n an a d d i t i o n a l f i v e y e a r s , 

she f e l t l i k e the mother c o u l d have been r e u n i t e d w i t h the 

c h i l d r e n . 

S e c t i o n 12-15-319 a u t h o r i z e s a j u v e n i l e c o u r t t o 

t e r m i n a t e a p a r e n t ' s p a r e n t a l r i g h t s i f "the conduct or 

c o n d i t i o n of the p a r e n t [ ] renders them unable t o p r o p e r l y care 

f o r the c h i l d and ... the conduct or c o n d i t i o n i s u n l i k e l y t o 

change i n the f o r e s e e a b l e f u t u r e . " Conceding, f o r the 

purposes of the p r e s e n t argument, t h a t the mother c o u l d be 

c o m p l e t e l y r e h a b i l i t a t e d i n f i v e y e a r s , t h a t change would not 

occur " i n the f o r e s e e a b l e f u t u r e . " Concerned p a r e n t s s h o u l d 

r e h a b i l i t a t e as q u i c k l y as p o s s i b l e i n o r d e r t o resume cus t o d y 

of t h e i r c h i l d r e n . The l e g i s l a t u r e has e s t a b l i s h e d t h a t a 

12-month p e r i o d from the time a c h i l d e n t e r s f o s t e r care i s "a 

p r e s u m p t i v e l y r e a s o n a b l e time f o r a p a r e n t t o r e h a b i l i t a t e . " 

M.A.J. v. S.F., 994 So. 2d 280, 291 ( A l a . C i v . App. 2008) 
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( d i s c u s s i n g former § 12-15-62(c), A l a . Code 1975, now c o d i f i e d 

a t § 12-15-315(a), A l a . Code 1975). In t h i s case, the mother 

i s a s k i n g f o r a t o t a l of almost 75 months t o r e h a b i l i t a t e . 

The j u v e n i l e c o u r t d i d not e r r by t e r m i n a t i n g the mother's 

p a r e n t a l r i g h t s d e s p i t e the p o s s i b i l i t y t h a t the mother might 

s u f f i c i e n t l y r e h a b i l i t a t e a t the end of such a l o n g p e r i o d . 

See T.B. v. Cullman Cnty. Dep't of Human Res., 6 So. 3d 1195 

( A l a . C i v . App. 2008) ( a f f i r m i n g judgment t e r m i n a t i n g p a r e n t a l 

r i g h t s when ev i d e n c e i n d i c a t e d t h a t i t would take as l o n g as 

t h r e e y e ars t o r e h a b i l i t a t e p a r e n t ) ; c f . S.U. v. Madison Cnty.  

Dep't of Human Res., 91 So. 3d 716 ( A l a . C i v . App. 2012) 

( r e v e r s i n g judgment t e r m i n a t i n g p a r e n t a l r i g h t s when mother 

would be r e l e a s e d from p r i s o n w i t h i n t h r e e weeks and c o u l d 

assume care of c h i l d r e n so t h a t r e u n i f i c a t i o n was r e a s o n a b l y 

f o r e s e e a b l e a t time judgment was e n t e r e d ) . 

C i t i n g C.M. v. T u s c a l o o s a County Department of Human  

Resources, 81 So. 3d 391 ( A l a . C i v . App. 2011), the mother 

next m a i n t a i n s t h a t the j u v e n i l e c o u r t e r r e d i n t e r m i n a t i n g 

her p a r e n t a l r i g h t s because the c h i l d r e n have no c o n v i n c i n g 

p r o s p e c t s f o r a d o p t i o n . In C.M., the c h i l d r e n s u f f e r e d from 

e m o t i o n a l d i s o r d e r s . Because of her own mental d i s a b i l i t y , 
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the mother i n t h a t case c o u l d not p r o p e r l y meet the s p e c i a l 

needs of the c h i l d r e n . N e v e r t h e l e s s , the u n d i s p u t e d e v i d e n c e 

showed t h a t the c h i l d r e n had a s i g n i f i c a n t e m o t i o n a l bond w i t h 

the mother and t h a t , i f t h e y were unable t o m a i n t a i n 

v i s i t a t i o n w i t h h e r , the c h i l d r e n would l i k e l y s u f f e r adverse 

p s y c h o l o g i c a l i m p a c t s . T h i s c o u r t h e l d t h a t , i n those 

c i r c u m s t a n c e s , the law r e q u i r e s j u v e n i l e c o u r t s 

" ' t o weigh the advantage of [some a l t e r n a t i v e -
placement r e s o u r c e t h a t would a l l o w the c h i l d t o 
v i s i t p e r i o d i c a l l y w i t h the u n f i t p a r e n t ] a g a i n s t 
the advantage of t e r m i n a t i o n and placement f o r 
a d o p t i o n w i t h permanent f i t p a r e n t s , and t o d e c i d e 
which of these a l t e r n a t i v e s would be i n the c h i l d ' s 
b e s t i n t e r e s t . ' " 

81 So. 3d a t 397 ( q u o t i n g D.M.P. v. S t a t e Dep't of Human Res., 

871 So. 2d 77, 95 n.17 ( A l a . C i v . App. 2003) ( p l u r a l i t y 

o p i n i o n ) ) . Due t o the s p e c i a l needs of the c h i l d r e n i n C.M., 

i t was u n c e r t a i n whether those c h i l d r e n would be adopted. 

Given the c l e a r e v i d e n c e t h a t the c h i l d r e n would be harmed i f 

they were not a l l o w e d t o m a i n t a i n t h e i r r e l a t i o n s h i p w i t h the 

mother, and the l a c k of e v i d e n c e r e g a r d i n g t h e i r a d o p t i o n 

p r o s p e c t s , t h i s c o u r t h e l d t h a t the j u v e n i l e c o u r t had e r r e d 

i n t e r m i n a t i n g the mother's p a r e n t a l r i g h t s . 

17 



2111073; 2111074 

In t h i s case, the c h i l d r e n s u f f e r from severe e m o t i o n a l 

and b e h a v i o r a l problems stemming from t h e i r abuse. Both 

c h i l d r e n r e s i d e i n s p e c i a l t h e r a p e u t i c f o s t e r homes. T h e i r 

f o s t e r p a r e n t s have i n d i c a t e d t o DHR t h a t they are amenable t o 

p r o v i d i n g l o n g - t e r m c a r e f o r the c h i l d r e n , a l t h o u g h n e i t h e r 

has committed t o a d o p t i o n . In those r e s p e c t s , the c h i l d r e n 

v e r y much resemble the c h i l d r e n i n C.M. because t h e i r 

p r o s p e c t s f o r a d o p t i o n are u n c e r t a i n . However, the l a c k of an 

i d e n t i f i e d a d o p t i v e r e s o u r c e does not n e c e s s a r i l y p r e c l u d e 

t e r m i n a t i o n of p a r e n t a l r i g h t s . R.B. v. S t a t e Dep't of Human  

Res., 669 So. 2d 187 ( A l a . C i v . App. 1995) . In C.M., t h i s 

c o u r t h e l d o n l y t h a t , i n such c i r c u m s t a n c e s , p a r e n t a l r i g h t s 

s h o u l d not be t e r m i n a t e d when p r e s e r v a t i o n of a s i g n i f i c a n t 

e m o t i o n a l bond w i t h an u n f i t p a r e n t would b e t t e r serve the 

i n t e r e s t s of the c h i l d r e n . 

The mother i n t h i s case p r e s e n t e d some evi d e n c e 

i n d i c a t i n g t h a t she shar e d a s t r o n g e m o t i o n a l bond w i t h the 

c h i l d r e n , but o t h e r e v i d e n c e d i s p u t e d t h a t c o n n e c t i o n . 

S p e c i f i c a l l y , John R u f f i n , M.S.'s c u r r e n t t h e r a p i s t , t e s t i f i e d 

t h a t a l t h o u g h M.S. c a r e d f o r and l o v e d the mother, M.S. had 

r a r e l y even t a l k e d about the mother and had not i n f o r m e d him 
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t h a t she wanted t o r e t u r n t o the c u s t o d y of the mother. At 

t i m e s , M.S. had i n f o r m e d o t h e r c o u n s e l o r s t h a t she d i d not 

want t o l i v e w i t h the mother and t h a t she was angry and 

c o n f u s e d by her mother's r e f u s a l t o b e l i e v e t h a t she was b e i n g 

s e x u a l l y abused. D u r i n g c o u n s e l i n g i n 2010, K.S. s t a t e d t h a t 

he d i d not want t o l i v e w i t h the mother and t h a t he f e a r e d the 

mother. The r e c o r d c o n t a i n s almost no e v i d e n c e r e g a r d i n g 

K.S.'s c u r r e n t f e e l i n g s toward the mother. No e v i d e n c e 

suggested t h a t the c h i l d r e n n e c e s s a r i l y would be damaged by 

e n d i n g t h e i r r e l a t i o n s h i p w i t h the mother. Furthermore, some 

evid e n c e i n d i c a t e s t h a t the c h i l d r e n would r e g r e s s 

b e h a v i o r a l l y a f t e r v i s i t i n g the mother. Based on t h a t 

e v i d e n c e , the j u v e n i l e c o u r t r e a s o n a b l y c o u l d have been 

c l e a r l y c o n v i n c e d t h a t i t would not s e r v e the b e s t i n t e r e s t s 

of the c h i l d r e n t o f o r g o t e r m i n a t i o n of the mother's p a r e n t a l 

r i g h t s even i n the absence of an i d e n t i f i e d a d o p t i v e r e s o u r c e . 

Thus, we f i n d C.M. t o be d i s t i n g u i s h a b l e from t h i s case and 

conclude t h a t t h i s case f a l l s more c l e a r l y w i t h i n the l i n e of 

cases h o l d i n g t h a t , g e n e r a l l y s p e a k i n g , m a i n t a i n i n g a c h i l d i n 

i n d e f i n i t e f o s t e r c a r e i s not a v i a b l e a l t e r n a t i v e t o 

t e r m i n a t i o n of p a r e n t a l r i g h t s . See T.G. v. Houston Cnty. 
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Dep't of Human Res., 39 So. 3d 1146, 1152-53 ( A l a . C i v . App. 

2009). 

Next, the mother m a i n t a i n s t h a t the j u v e n i l e c o u r t e r r e d 

i n t e r m i n a t i n g the p a r e n t a l r i g h t s of the f a t h e r , who, the 

mother contends, was a v i a b l e r e l a t i v e r e s o u r c e f o r the 

c h i l d r e n . We d i s a g r e e . The evi d e n c e shows t h a t the f a t h e r 

had m a r r i e d and was s h a r i n g a s m a l l home w i t h h i s w i f e and 

t h e i r two c h i l d r e n . A f t e r l e a r n i n g of the c h i l d r e n ' s p l i g h t , 

the f a t h e r and h i s w i f e assumed t h e i r c u s t o d y i n the f a l l of 

2009. The c h i l d r e n soon e x h i b i t e d dangerous p r o p e n s i t i e s , 

s e x u a l l y a c t i n g out and t h r e a t e n i n g the l i f e or s a f e t y of the 

f a t h e r ' s o t h e r c h i l d r e n . The f a t h e r and h i s w i f e took the 

c h i l d r e n t o c o u n s e l i n g throughout 2009 and 2010 i n an e f f o r t 

t o h e l p them. They a l s o i n s t i t u t e d p r o t o c o l s w i t h i n the home 

i n an attempt t o s a f e g u a r d t h e i r own c h i l d r e n . However, t h e i r 

e f f o r t s p r o v e d f r u i t l e s s as the b e h a v i o r of the c h i l d r e n 

r e g r e s s e d under t h e i r c a r e . The f a t h e r and h i s w i f e d e c i d e d 

t h a t t h e y c o u l d no l o n g e r p r o p e r l y c a r e f o r the c h i l d r e n , and 

they reached a b o a r d i n g agreement w i t h DHR i n August 2010 t o 

take the c h i l d r e n . At t r i a l , the f a t h e r t e s t i f i e d t h a t he 

l a c k e d the a b i l i t y and w i l l i n g n e s s t o meet the s p e c i a l needs 
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of the c h i l d r e n and t h a t those needs were b e i n g met i n the 

c h i l d r e n ' s c u r r e n t t h e r a p e u t i c f o s t e r - c a r e arrangements. 

A f t e r r e c e i v i n g a d v i c e from c o u n s e l , the f a t h e r consented t o 

the t e r m i n a t i o n of h i s p a r e n t a l r i g h t s . 

Even i f the mother had s t a n d i n g t o c o n t e s t the 

t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l r i g h t s , see D.C.L. v.  

M a r i o n Cnty. Dep't of Human Res., 9 So. 3d 506 ( A l a . C i v . App. 

2008) (one p a r e n t l a c k s s t a n d i n g t o a p p e a l the t e r m i n a t i o n of 

the o t h e r p a r e n t ' s p a r e n t a l r i g h t s ) , we would not conclude 

t h a t the j u v e n i l e c o u r t e r r e d i n t e r m i n a t i n g the p a r e n t a l 

r i g h t s of the f a t h e r and i n r e f u s i n g t o r e t u r n the c h i l d r e n t o 

h i s c u s t o d y as a v i a b l e a l t e r n a t i v e t o t e r m i n a t i n g the 

p a r e n t a l r i g h t s of the mother. I t i s c l e a r from the f a t h e r ' s 

t e s t i m o n y t h a t , d e s p i t e h i s and h i s w i f e ' s b e s t e f f o r t s , the 

f a t h e r c o u l d not meet the s p e c i a l needs of the c h i l d r e n i n a 

s a f e environment and t h a t the j u v e n i l e c o u r t had s u f f i c i e n t 

grounds t o t e r m i n a t e h i s p a r e n t a l r i g h t s . Cf. C.C. v. S t a t e  

Dep't of Human Res., 984 So. 2d 447 ( A l a . C i v . App. 2007) 

( r e v e r s i n g judgment t e r m i n a t i n g p a r e n t a l r i g h t s of mother by 

consent when j u v e n i l e c o u r t f a i l e d t o adduce e v i d e n c e of 

grounds f o r t e r m i n a t i o n ) . That same evi d e n c e proves t h a t the 
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f a t h e r c o u l d not serve as a v i a b l e placement f o r the c h i l d r e n . 

See J.B. v. Cleburne Cnty. Dep't of Human Res., 991 So. 2d 

273, 283 ( A l a . C i v . App. 2008) ( h o l d i n g t h a t r e l a t i v e i s not 

a v i a b l e r e s o u r c e f o r dependent c h i l d i f r e l a t i v e cannot meet 

needs of c h i l d d u r i n g c h i l d ' s m i n o r i t y ) . The e v i d e n c e shows, 

w i t h o u t d i s p u t e , t h a t the f a t h e r ' s d e c i s i o n n e g a t i v e l y 

impacted M.S., who f e l t r e j e c t e d by the f a t h e r ; however, the 

j u v e n i l e c o u r t r e a s o n a b l y c o u l d have been c l e a r l y c o n v i n c e d 

t h a t i t s e r v e d the b e s t i n t e r e s t s of M.S. t o sever her 

r e l a t i o n s h i p w i t h the f a t h e r , g i v e n the c i r c u m s t a n c e s . 

F i n a l l y , the mother contends t h a t K.D., the f i a n c e of the 

mother's b r o t h e r , t e s t i f i e d a t the t r i a l t h a t she would be 

w i l l i n g t o a c t as a placement f o r the c h i l d r e n . A l t h o u g h K.D. 

knew of the c h i l d r e n ' s predicament, she d i d not come f o r t h 

u n t i l the date of the t e r m i n a t i o n h e a r i n g . See M.J.C. v.  

G.R.W., 69 So. 3d 197 ( A l a . C i v . App. 2011) ( h o l d i n g t h a t 

r e l a t i v e ' s l a s t - m i n u t e o f f e r s a t t e r m i n a t i o n t r i a l t o a c t as 

c u s t o d i a n was not a v i a b l e a l t e r n a t i v e ) . Moreover, K.D. has 

two s m a l l c h i l d r e n of her own and works two j o b s t o s u p p o r t 

her f a m i l y . K.D. l e a v e s her c h i l d r e n w i t h r e l a t i v e s w h i l e she 

works. A l t h o u g h K.D. s t a t e d t h a t she would modify her 
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c i r c u m s t a n c e s t o h e l p the c h i l d r e n , i t remains u n d i s p u t e d t h a t 

the c h i l d r e n i n t h i s case have s p e c i a l needs t h a t r e q u i r e 

c o n s t a n t a t t e n t i o n and s p e c i a l i z e d knowledge. The j u v e n i l e 

c o u r t r e a s o n a b l y c o u l d have c o n c l u d e d t h a t K.D. l a c k e d the 

n e c e s s a r y time or s k i l l s t o p r o p e r l y care f o r the c h i l d r e n and 

t h a t t h e y would be b e t t e r o f f i n t h e i r c u r r e n t t h e r a p e u t i c 

f o s t e r homes u n t i l t h e y c o u l d be adopted. See J.B., s u p r a . 

In summary, we conclude t h a t the j u v e n i l e c o u r t and DHR 

had no duty t o use r e a s o n a b l e e f f o r t s t o r e u n i t e the mother 

w i t h the c h i l d r e n , t h a t the j u v e n i l e c o u r t had c l e a r and 

c o n v i n c i n g e v i d e n c e b e f o r e i t t o t e r m i n a t e the p a r e n t a l r i g h t s 

of the mother, t h a t the j u v e n i l e c o u r t p r o p e r l y c o n s i d e r e d a l l 

v i a b l e a l t e r n a t i v e s b e f o r e t e r m i n a t i n g the p a r e n t a l r i g h t s of 

the mother, and t h a t the j u v e n i l e c o u r t p r o p e r l y c o n c l u d e d 

t h a t t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s s e r v e d the 

b e s t i n t e r e s t s of the c h i l d r e n . We, t h e r e f o r e , a f f i r m the 

j u v e n i l e c o u r t ' s judgments. 

2111073 -- AFFIRMED. 

2111074 -- AFFIRMED. 

P i t t m a n , J . , c o n c u r s . 

Thompson, P.J., concurs i n the r e s u l t , w i t h w r i t i n g . 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n the r e s u l t . 

I agree t h a t the judgments of the j u v e n i l e c o u r t are due 

to be a f f i r m e d . However, the main o p i n i o n r e l i e s on F.V.O. v.  

C o f f e e Cnty. Dep't of Human Res., [Ms. 2110398, Dec. 7, 2012] 

So. 3d ( A l a . C i v . App. 2012), t o sup p o r t some of i t s 

c o n c l u s i o n s . I d i s s e n t e d i n t h a t case. I d . a t . For the 

same reasons e x p r e s s e d i n t h a t d i s s e n t i n g o p i n i o n , I d i s a g r e e 

w i t h r e l y i n g on F.V.O. as a b a s i s f o r a f f i r m i n g the judgments 

i n t h i s case. 
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