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PETITION FOR WRIT OF MANDAMUS 

(In re: Kenneth V. Fordham 

v. 

Caroline M. Siderius) 

(Mobile C i r c u i t Court, DR-11-900825) 

PITTMAN, Judge. 

C a r o l i n e M. S i d e r i u s ("the mother") has p e t i t i o n e d t h i s 

c o u r t f o r a w r i t of mandamus t o be i s s u e d t o the M o b i l e 

C i r c u i t C ourt d i r e c t i n g t h a t c o u r t (a) t o v a c a t e i t s o r d e r , 

e n t e r e d i n a d i v o r c e a c t i o n brought a g a i n s t the mother by 
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Kenneth V. Fordham ("the f a t h e r " ) , awarding temporary c u s t o d y 

of the p a r t i e s ' two minor c h i l d r e n t o the f a t h e r , and (b) t o 

d i s m i s s t h a t p o r t i o n of the f a t h e r ' s a c t i o n s e e k i n g a c u s t o d y 

d e t e r m i n a t i o n . We deny the p e t i t i o n , which i s the second 

mandamus p e t i t i o n f i l e d by the mother i n t h i s m a t t e r . See Ex 

p a r t e S i d e r i u s (No. 2110171, January 11, 2012), So. 3d 

( A l a . C i v . App. 2012) ( t a b l e ) . 

The attachments t o the mother's mandamus p e t i t i o n s and t o 

the f a t h e r ' s r e s p o n s i v e f i l i n g s i n d i c a t e t h a t the p a r t i e s ' 

p r i o r c e r e m o n i a l m a r r i a g e , d u r i n g which the p a r t i e s ' c h i l d r e n 

were born, was d i s s o l v e d i n 2002 by the M o b i l e C i r c u i t C o u r t ; 1 

however, the p a r t i e s have s t i p u l a t e d t h a t t h e y e n t e r e d i n t o a 

new ma r r i a g e a t common law i n 2006 w h i l e r e s i d i n g i n M o b i l e 

County. In 2009, the mother o b t a i n e d employment t h a t r e q u i r e d 

her t o l i v e i n Oregon, and she moved t o Oregon t o acce p t t h a t 

employment; the mother s u b s e q u e n t l y moved t o Washington, a l s o 

f o r e m p l o y m e n t - r e l a t e d purposes, and has become a Washington 

r e s i d e n t . The r e s i d e n c y of the f a t h e r and of the p a r t i e s ' 

minor c h i l d r e n d u r i n g t h a t p e r i o d , however, are i s s u e s t h a t 

the p a r t i e s adamantly d i s p u t e , a l t h o u g h i t appears u n d i s p u t e d 

1We have taken j u d i c i a l n o t i c e of the f i l i n g and m a t e r i a l s 
i n the mandamus p r o c e e d i n g p r e v i o u s l y f i l e d by the mother. 
See Goetsch v. Goetsch, 990 So. 2d 403, 411 n.1 ( A l a . C i v . 
App. 2 0 0 8. 
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t h a t the f a t h e r and the c h i l d r e n a l s o t r a v e l e d t o Oregon and 

then t o Washington and t h a t the c h i l d r e n were e n r o l l e d i n 

s c h o o l s i n those s t a t e s . 

On August 11, 2011, the f a t h e r f i l e d i n the M o b i l e 

C i r c u i t Court a c o m p l a i n t s e e k i n g a d i v o r c e from the mother 

and an award of c u s t o d y of the minor c h i l d r e n t o h i m ; he a l s o 

f i l e d an "emergency motion" s e e k i n g immediate cu s t o d y of the 

minor c h i l d r e n on the s t a t e d b a s i s t h a t the mother had 

f r e q u e n t l y l e f t the c h i l d r e n a l o n e or i n the care of the 

f a t h e r i n o r d e r t o t r a v e l w i t h a paramour and a t t a c h e d as 

e x h i b i t s an a f f i d a v i t of the p a r t i e s ' minor daughter and a 

copy of a l e t t e r she had sent t o the mother t h a t , the f a t h e r 

s a i d , c o n t a i n e d "a r a t h e r thorough r e n d i t i o n of the 

e x p l a n a t i o n of why the minor c h i l d r e n f e e l a s t r o n g need t o 

l i v e w i t h t h e i r f a t h e r . " We note t h a t n e i t h e r the a f f i d a v i t 

nor the l e t t e r were a t t a c h e d as e x h i b i t s t o the p a r t i e s ' 

mandamus f i l i n g s . The M o b i l e C i r c u i t C ourt e n t e r e d an o r d e r 

on August 12, 2011, g r a n t i n g the f a t h e r ' s "emergency motion" 

and awarding him c u s t o d y of the c h i l d r e n pendente l i t e , w i t h 

the mother h a v i n g the r i g h t t o a r e v i e w h e a r i n g upon r e q u e s t . 

On August 15, 2011, the mother f i l e d a p e t i t i o n i n the 

S u p e r i o r Court f o r Spokane County, Washington ("the Washington 

c o u r t " ) , s e e k i n g d i s s o l u t i o n of the p a r t i e s ' marriage and an 
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award of custody of the p a r t i e s ' minor c h i l d r e n t o h e r ; i n 

t h a t p e t i t i o n , she a v e r r e d t h a t the Washington c o u r t had 

j u r i s d i c t i o n t o award cu s t o d y t o her because, she s a i d , 

Washington was the "home s t a t e " of the c h i l d r e n by v i r t u e of 

t h e i r p u r p o r t e d l y h a v i n g " l i v e d i n Washington w i t h a p a r e n t or 

a p e r s o n a c t i n g as a p a r e n t f o r a t l e a s t s i x c o n s e c u t i v e 

months." The Washington c o u r t e n t e r e d on t h a t day a show-

cause o r d e r t h a t , among o t h e r t h i n g s , p u r p o r t e d t o d i r e c t t h a t 

the c h i l d r e n would r e s i d e w i t h the mother d u r i n g the pendency 

of p r o c e e d i n g s i n t h a t c o u r t and i n s t r u c t e d the f a t h e r t o 

" r e t u r n c h i l d r e n t o Spokane, Washington i m m e d i a t e l y . " The 

mother a l s o f i l e d on t h a t day, i n the M o b i l e C i r c u i t C o u r t , a 

motion t o d i s m i s s the f a t h e r ' s d i v o r c e a c t i o n p u r s u a n t t o R u l e 

1 2 ( b ) ( 2 ) , A l a . R. C i v . P., which r e f e r e n c e s l a c k of p e r s o n a l 

j u r i s d i c t i o n as a b a s i s f o r d i s m i s s a l ; the mother a l s o sought 

t o e n f o r c e the Washington c o u r t ' s show-cause o r d e r . 

I t appears t h a t , because of the e x i s t e n c e of p a r a l l e l 

c u s t o d y p r o c e e d i n g s , an audio t e l e c o n f e r e n c e was h e l d between 

the p r e s i d i n g j u d g e s of the M o b i l e C i r c u i t Court and the 

Washington c o u r t on August 30, 2011; the next day, on August 

31, 2011, the mother f i l e d a motion t o d i s m i s s i n the M o b i l e 

C i r c u i t C o u r t , a l l e g i n g l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n 

and a s s e r t i n g v a r i o u s m a t t e r s t e n d i n g , i n the mother's view, 
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t o s u p p o r t the e x c l u s i v e j u r i s d i c t i o n of the Washington c o u r t 

as t o the c h i l d r e n . On October 7, 2011, the M o b i l e C i r c u i t 

C o u r t , a f t e r h a v i n g h e l d h e a r i n g s on September 30, 2011, and 

October 4, 2011, a t which t e s t i m o n y was o f f e r e d i n open c o u r t , 

d e n i e d the mother's "motion t o d i s m i s s " w i t h o u t s p e c i f y i n g 

whether i t s d e n i a l encompassed o n l y the motion c h a l l e n g i n g 

p e r s o n a l j u r i s d i c t i o n , o n l y the motion c h a l l e n g i n g s u b j e c t -

m a t t er j u r i s d i c t i o n , or b o t h m o t i o n s ; however, the r e f e r e n c e s 

i n the October 7, 2011, o r d e r t o the mother's " s u f f i c i e n t 

minimum c o n t a c t s w i t h " Alabama i n d i c a t e s t h a t the i s s u e of 

p e r s o n a l j u r i s d i c t i o n was the s o l e m a t ter d e c i d e d . The mother 

p e t i t i o n e d t h i s c o u r t f o r a w r i t of mandamus s e e k i n g d i s m i s s a l 

of the f a t h e r ' s c o m p l a i n t i n the M o b i l e C i r c u i t C ourt and 

v a c a t i o n of t h a t c o u r t ' s August 12, 2011, and October 7, 2011, 

o r d e r s ; t h a t p e t i t i o n was d e n i e d by t h i s c o u r t . Ex p a r t e  

S i d e r i u s (No. 2110171, January 11, 2012), So. 3d ( A l a . 

C i v . App. 2012) ( t a b l e ) . 

On F e b r u a r y 10, 2012, a t the behest of the mother, the 

Washington c o u r t i s s u e d an o r d e r i n which t h a t c o u r t 

d e t ermined t h a t the minor c h i l d r e n had r e s i d e d i n Washington 

f o r 17 months b e f o r e the f a t h e r had f i l e d h i s d i v o r c e 

c o m p l a i n t i n the M o b i l e C i r c u i t Court i n August 2011 and t h a t 

the Washington c o u r t was the "proper c o u r t " t o determine the 
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cust o d y of the c h i l d r e n ; t h a t o r d e r noted t h a t the p a r t i e s ' 

minor daughter had r e t u r n e d t o the mother's care i n 

Washington, w h i l e the p a r t i e s ' minor son remained i n Alabama 

i n the care of the f a t h e r . The mother then sought t o r e g i s t e r 

the Washington c o u r t ' s F e b r u a r y 10, 2012, o r d e r w i t h the 

M o b i l e C i r c u i t C o u r t f o r enforcement purposes and r e q u e s t e d 

t h a t t h a t c o u r t ' s August 12, 2011, custody o r d e r be v a c a t e d . 

The f a t h e r r e s i s t e d enforcement of the Washington c o u r t ' s 

o r d e r , a v e r r i n g t h a t he had never abandoned h i s Alabama 

r e s i d e n c y and t h a t the M o b i l e C i r c u i t C o u r t ' s e x e r c i s e of 

j u r i s d i c t i o n over the c h i l d r e n was c o n s i s t e n t w i t h f e d e r a l 

law. The M o b i l e C i r c u i t C o u r t h e l d a h e a r i n g on the i s s u e 

whether the Washington c o u r t ' s o r d e r was due t o be e n f o r c e d ; 

i t appears t h a t no t e s t i m o n y was o f f e r e d a t t h a t h e a r i n g t o 

supplement c o u n s e l ' s arguments. On J u l y 12, 2012, the M o b i l e 

C i r c u i t C o u r t e n t e r e d an o r d e r denying enforcement of the 

Washington c o u r t ' s F e b r u a r y 10, 2012, o r d e r and d e c l i n i n g t o 

v a c a t e i t s August 12, 2011, c u s t o d y o r d e r . The mother's 

c u r r e n t p e t i t i o n seeks r e v i e w of t h a t J u l y 12, 2012, o r d e r . 

As we r e c e n t l y n o t e d i n Ex p a r t e A . J . , [Ms. 2110879, 

Oct. 5, 2012] ___ So. 3d ___ ( A l a . C i v . App. 2012), mandamus 

i s an e x t r a o r d i n a r y remedy t h a t i s t o be i s s u e d o n l y upon a 

showing of (1) a c l e a r l e g a l r i g h t on the p a r t of the 
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p e t i t i o n e r t o the o r d e r t h a t the p e t i t i o n e r seeks; (2) the 

e x i s t e n c e o f bot h an i m p e r a t i v e duty upon the respondent t o 

p e r f o r m and a r e f u s a l t o do so; (3) the absence o f another 

adequate remedy; and (4) the p r o p e r i n v o c a t i o n o f the 

r e v i e w i n g c o u r t ' s j u r i s d i c t i o n . See So. 3d a t . There 

i s no s e r i o u s d i s p u t e t h a t t h i s c o u r t may p r o p e r l y c o n s i d e r a 

mandamus p e t i t i o n t o r e v i e w the p r o p r i e t y o f an i n t e r l o c u t o r y 

o r d e r d e nying a c h a l l e n g e t o a t r i a l c o u r t ' s j u r i s d i c t i o n t o 

c o n s i d e r a d o m e s t i c - r e l a t i o n s a c t i o n — an a c t i o n as t o which 

an a p p e a l from any f i n a l judgment would n e c e s s a r i l y f a l l 

w i t h i n the a p p e l l a t e j u r i s d i c t i o n of t h i s c o u r t . See Coleman  

v. Coleman, 864 So. 2d 371, 373 ( A l a . C i v . App. 2003), and 

A l a . Code 1975, §§ 12-3-10 and 12-3-11. Thus, the s a l i e n t 

i s s u e s p r e s e n t e d by the mother's p e t i t i o n are her r i g h t t o 

r e l i e f and, i f any, the du t y of the M o b i l e C i r c u i t C ourt t o 

pe r f o r m a p p r o p r i a t e a c t i o n s t o e f f e c t t h a t r e l i e f . 

The mother contends t h a t the M o b i l e C i r c u i t C o u r t ' s J u l y 

12, 2012, o r d e r , and i n d e e d a l l of i t s o r d e r s t o date t o u c h i n g 

and c o n c e r n i n g c u s t o d y of the p a r t i e s ' minor c h i l d r e n , are 

v o i d f o r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n . She has 

a s s e r t e d , b o t h i n the M o b i l e C i r c u i t Court and i n t h i s c o u r t , 

t h a t Washington, not Alabama, i s the "home s t a t e " of the 

c h i l d r e n f o r purposes of d e t e r m i n i n g j u r i s d i c t i o n under the 
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Un i f o r m C h i l d Custody J u r i s d i c t i o n and Enforcement A c t ("the 

UCCJEA") as c o d i f i e d i n Alabama (see A l a . Code 1975, § 30-3B-

101 e t s e q . ) . G e n e r a l l y s p e a k i n g , and i n the absence of a 

temporary emergency, the UCCJEA, i n the s t a t e s t h a t have 

adopted i t (such as Alabama and Washington), f o r b i d s the 

c o u r t s of an a d o p t i n g s t a t e from making an i n i t i a l c h i l d -

c u s t o d y d e t e r m i n a t i o n u n l e s s (1) the forum s t a t e i s the "home 

s t a t e " of the c h i l d or was the c h i l d ' s "home s t a t e " d u r i n g the 

p r e c e d i n g s i x months i f a p a r e n t or a person a c t i n g as a 

p a r e n t c o n t i n u e s t o r e s i d e i n t h a t s t a t e ; (2) the c o u r t s of 

the c h i l d ' s "home s t a t e " d e c l i n e j u r i s d i c t i o n ; or (3) t h e r e 

e x i s t s a n e c e s s i t y t h a t the forum s t a t e a s s e r t custody 

j u r i s d i c t i o n i n the absence of any c o u r t t h a t would o t h e r w i s e 

have such j u r i s d i c t i o n . A l a . Code 1975, § 30-3B-201(a). In 

t u r n , a c h i l d ' s "home s t a t e " under the UCCJEA i s the s t a t e i n 

which he or she has l i v e d w i t h a p a r e n t or a p a r e n t a l f i g u r e 

f o r a t l e a s t s i x c o n s e c u t i v e months b e f o r e a cus t o d y 

p r o c e e d i n g i s commenced, i n c l u d i n g temporary absences. A l a . 

Code 1975, § 30-3B-102(7). 

The mother contends t h a t , a t the time t h a t the f a t h e r 

i n i t i a t e d the d i v o r c e a c t i o n i n the M o b i l e C i r c u i t C ourt from 

which t h i s p e t i t i o n a r i s e s , the p a r t i e s ' minor c h i l d r e n had 

l i v e d i n Oregon and Washington f o r a p e r i o d of over two years 
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and t h a t Alabama was not the minor c h i l d r e n ' s "home s t a t e " f o r 

t h a t reason. However, the mother has s u b m i t t e d no evi d e n c e 

t h a t she might have r e l i e d upon i n the M o b i l e C i r c u i t C ourt as 

p o t e n t i a l l y s u p p o r t i n g her p o s i t i o n ; she has, i n b o t h mandamus 

p r o c e e d i n g s , f i l e d c o p i e s o n l y of her motions and b r i e f s and 

the o r d e r s of the Washington c o u r t . 2 N o t a b l y , the a f f i d a v i t 

o f , and the l e t t e r a u t h o r e d by, the p a r t i e s ' minor daughter, 

which documents were s u b m i t t e d by the f a t h e r t o the M o b i l e 

C i r c u i t C ourt i n sup p o r t of h i s August 11, 2011, f i l i n g s , have 

not been s u b m i t t e d t o t h i s c o u r t , nor do we have any 

t r a n s c r i p t or statement of evi d e n c e adduced i n the M o b i l e 

C i r c u i t C ourt on September 30, 2011, and October 4, 2011, t h a t 

might have persuaded t h a t c o u r t t o conclude t h a t i t , and not 

the Washington c o u r t , had "home s t a t e " j u r i s d i c t i o n 

2The o r d e r of the Washington c o u r t t h a t the mother sought 
t o r e g i s t e r , a l t h o u g h c o n t a i n i n g statements s u p p o r t i v e of the 
mother's p o s i t i o n r e g a r d i n g the r e s i d e n c y of the p a r t i e s ' 
minor c h i l d r e n , appears t o have been p r e p a r e d by the mother's 
Washington a t t o r n e y and t o have been the p r o d u c t of an ex 
p a r t e p r o c e e d i n g r a t h e r than an a d v e r s a r i a l p r o c e s s i n v o l v i n g 
l i t i g a t i o n of j u r i s d i c t i o n a l q u e s t i o n s . We note t h a t , under 
Alabama law, a defendant i n a f o r e i g n c i v i l a c t i o n , such as 
the f a t h e r here, i s f r e e t o i g n o r e j u d i c i a l p r o c e e d i n g s and t o 
l a t e r c h a l l e n g e t h a t judgment on j u r i s d i c t i o n a l grounds i n a 
c o l l a t e r a l p r o c e e d i n g , such as the mother's p r o c e e d i n g t o 
r e g i s t e r the f o r e i g n judgment i n Alabama. See L a n i e r  
Worldwide, I n c . v. Crum, 976 So. 2d 451, 453 ( A l a . C i v . App. 
2007) . 
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n o t w i t h s t a n d i n g the extended absences of the c h i l d r e n and the 

f a t h e r from Alabama. 

As was the case i n Ex p a r t e A . J . , So. 3d a t , "we 

have no way of knowing what t r a n s p i r e d d u r i n g " those 

e v i d e n t i a r y h e a r i n g s so as t o be a b l e t o p r o p e r l y conclude 

t h a t the M o b i l e C i r c u i t Court has a c t e d o u t s i d e i t s d i s c r e t i o n 

i n d e t e r m i n i n g t h a t i t has j u r i s d i c t i o n ; s i m i l a r l y , the 

mother's f i l i n g s i n the M o b i l e C i r c u i t C o u r t , a l t h o u g h 

r e l a t i v e l y l e n g t h y and p r e s e n t i n g her p o s i t i o n r e g a r d i n g the 

c h i l d r e n ' s r e s i d e n c y w i t h s i n g u l a r f o r c e , are not themselves 

e v i d e n c e . See i d . Because the M o b i l e C i r c u i t C ourt had some 

evid e n c e b e f o r e i t — evi d e n c e t o which t h i s c o u r t i s not 

p r i v y — and because t h e r e i s no i n d i c a t i o n t h a t the mother 

p r e s e n t e d any e v i d e n t i a r y m a t e r i a l s t o the M o b i l e C i r c u i t 

C o urt between the d e n i a l of her f i r s t mandamus p e t i t i o n and 

the e n t r y of t h a t c o u r t ' s J u l y 12, 2012, o r d e r , we cannot 

conclude t h a t the mother has demonstrated a c l e a r l e g a l r i g h t 

t o the r e l i e f sought i n her p e t i t i o n . Ex p a r t e A . J . , s u p r a . 

The p e t i t i o n i s , t h e r e f o r e , d e n i e d . 

The mother's and the f a t h e r ' s r e q u e s t s f o r a t t o r n e y f e e s 

are d e n i e d . 

PETITION DENIED. 

Thompson, P.J., and Bryan and Moore, J J . , concur. 

Thomas, J . , re c u s e s h e r s e l f . 
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