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THOMAS, Judge. 

LaDon Jones appeals from a judgment e n t e r e d by the Henry 

C i r c u i t Court ("the t r i a l c o u r t " ) i n f a v o r of Adams Farms, Don 

Adams, and F i r s t South Farm C r e d i t , ACA. 
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The r e c o r d i n d i c a t e s the f o l l o w i n g . T h i s case a r i s e s 

from a d i s p u t e over a s t r i p of l a n d a p p r o x i m a t e l y 210 f e e t 

l o n g and 30 f e e t wide ("the s t r i p " ) . I n 1972, Jones 

C o n s t r u c t i o n , a g e n e r a l p a r t n e r s h i p c o n s i s t i n g of LaDon, h i s 

f a t h e r , and h i s b r o t h e r , L i n w a r d Jones, purchased L o t 52 from 

U.L. B r a c k i n and L o t 54 from R a l p h Ward, b e l i e v i n g the l o t s t o 

be two a d j a c e n t p a r c e l s , each c o n s i s t i n g of one ac r e of l a n d . 

The s t r i p i n q u e s t i o n l i e s d i r e c t l y between these two l o t s . 

I n August 2011, C a r l B r a c k i n 1 s o l d the r e m a i n i n g B r a c k i n l a n d , 

which sh a r e d a boundary l i n e w i t h L o t 52, t o Adams Farms. 

Q u e s t i o n s of ownership of the s t r i p arose d u r i n g the s u r v e y 

performed i n c o n n e c t i o n w i t h the conveyance of the r e m a i n i n g 

B r a c k i n l a n d from C a r l t o Adams Farms. 

On Fe b r u a r y 13, 2012, LaDon sued Adams Farms and Don 

Adams, the owner of Adams Farms (sometimes r e f e r r e d t o 

c o l l e c t i v e l y as "Adams"), t o q u i e t t i t l e t o the s t r i p . I n the 

c o m p l a i n t , LaDon a s s e r t e d ownership of the s t r i p t h rough 

adverse p o s s e s s i o n . LaDon a l s o r e q u e s t e d t h a t the t r i a l c o u r t 

i s s u e a temporary r e s t r a i n i n g o r d e r , a p r e l i m i n a r y i n j u n c t i o n , 

and a permanent i n j u n c t i o n p r e v e n t i n g Adams from e n t e r i n g upon 

1 C a r l B r a c k i n i s the son and h e i r of U.L. B r a c k i n , who 
d i e d i n 1990. 
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the s t r i p . The t r i a l c o u r t i s s u e d a temporary r e s t r a i n i n g 

o r d e r on Febr u a r y 13, 2012; t h a t o r d e r was s u b s e q u e n t l y 

renewed. Adams answered LaDon's c o m p l a i n t on March 6, 2012. 

LaDon f i l e d an amended c o m p l a i n t on March 14, 2012, add i n g 

F i r s t South Farm C r e d i t , ACA ( " F i r s t S o u t h " ) 2 as a d e f e n d a n t ; 

Adams f i l e d an answer t o the amended c o m p l a i n t on March 20, 

2012. 

The t r i a l c o u r t h e l d a h e a r i n g r e g a r d i n g LaDon's r e q u e s t 

f o r a p r e l i m i n a r y i n j u n c t i o n on March 28, 2012. 3 At the 

i n s t r u c t i o n of the t r i a l c o u r t , LaDon s u b m i t t e d a memorandum 

of law on A p r i l 25, 2012; Adams f i l e d a response t o the 

memorandum of law and a motion f o r a summary judgment t h a t 

i n c l u d e d an a f f i d a v i t from C a r l on May 1, 2012. F i r s t South 

f i l e d an answer t o the amended c o m p l a i n t and a motion f o r a 

summary judgment on May 8, 2012. 

A t r i a l was h e l d on May 30, 2012. The r e l e v a n t 

t e s t i m o n y i s as f o l l o w s . Both L i n w a r d and LaDon t e s t i f i e d 

t h a t they had b e l i e v e d the l o t s t h e y p u r c h a s e d were one acre 

2 F i r s t South h o l d s the mortgage t o the p r o p e r t y owned by 
Adams Farms. 

3 A l t h o u g h t h e r e i s no o r d e r r e g a r d i n g the p r e l i m i n a r y 
i n j u n c t i o n , LaDon's memorandum of law i n d i c a t e s t h a t the t r i a l 
c o u r t g r a n t e d the p r e l i m i n a r y i n j u n c t i o n . 
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each and s h a r e d a common boundary l i n e and t h a t n e i t h e r of 

them had n o t i c e d t h a t the deed f o r L o t 52, which was a d m i t t e d 

i n t o e v i d e n c e , conveyed o n l y 0.88 a c r e s . I n 1982, Jones 

C o n s t r u c t i o n d i s s o l v e d and conveyed L o t s 52 and 54 t o LaDon 

i n d i v i d u a l l y . LaDon t e s t i f i e d t h a t from 1972 t o 1982 he 

m a i n t a i n e d a ye a r - r o u n d garden on L o t 52 and on the s t r i p . 4 

He f u r t h e r t e s t i f i e d t h a t the s t r i p p r o v i d e d the o n l y access 

t o h i s p r o p e r t y and t h a t he had used the s t r i p f o r i n g r e s s and 

eg r e s s s i n c e 1972. 

LaDon and h i s son, Huey Jones, f u r t h e r t e s t i f i e d t h a t , 

from 1982 thr o u g h 1986, L o t 52 and the s t r i p were used t o 

r a i s e c a t t l e . As p a r t of t h a t o p e r a t i o n , LaDon t e s t i f i e d , he 

c o n s t r u c t e d a f e n c e d " c a t t l e r u n " from h i s ba r n , l o c a t e d on 

Lot 54, a c r o s s the s t r i p , i n t o the g r a z i n g area l o c a t e d on L o t 

52. Testimony f u r t h e r i n d i c a t e d t h a t , from 1986 u n t i l the 

e a r l y 1990s, t h a t same area was used t o p a s t u r e h o r s e s . 

A c c o r d i n g t o LaDon, he had removed the fence a f t e r he no 

l o n g e r p a s t u r e d h o r s e s , but he had c o n t i n u e d t o m a i n t a i n a 

garden on the s t r i p and t o mow the g r a s s growing on the s t r i p . 

4LaDon was a l r e a d y the s o l e owner of and r e s i d e d on Lot 
55, which i s a d j a c e n t t o L o t 54. H i s house burned down i n 
1982. He r e b u i l t the house on L o t s 54 and 55. 
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He a l s o t e s t i f i e d t h a t he had e r e c t e d a b i r d h o u s e on the s t r i p 

i n 1983 t h a t remained u n t i l Don Adams, or h i s r e p r e s e n t a t i v e s , 

removed i t i n 2011. 5 

C a r l t e s t i f i e d t h a t he began t o " l o o k a f t e r " the 

r e m a i n i n g B r a c k i n l a n d a f t e r h i s f a t h e r d i e d i n 1990. 

A c c o r d i n g t o C a r l , b e g i n n i n g i n 1993, he drove a c r o s s the 

r e m a i n i n g B r a c k i n l a n d t w i c e a y e a r , u s i n g the s t r i p as 

i n g r e s s t o and e g r e s s from the p r o p e r t y . C a r l a l s o t e s t i f i e d 

t h a t d u r i n g those b i a n n u a l v i s i t s he had never w i t n e s s e d any 

evi d e n c e i n d i c a t i n g t h a t LaDon, or anyone e l s e , was a s s e r t i n g 

ownership of the s t r i p . C a r l a l s o t e s t i f i e d by a f f i d a v i t t h a t 

LaDon had used the s t r i p w i t h p e r m i s s i o n from the B r a c k i n 

f a m i l y and t h a t he would have taken " t h e n e c e s s a r y a c t i o n " had 

he w i t n e s s e d an attempt by LaDon t o e x e r c i s e ownership over 

the s t r i p . 

The t r i a l c o u r t e n t e r e d a judgment on June 21, 2012. The 

judgment s t a t e d : 

5LaDon t e s t i f i e d t h a t when he n o t i c e d the s u r v e y f l a g s 
p l a c e d i n c o n n e c t i o n w i t h Adams Farms' purchase of the 
r e m a i n i n g B r a c k i n l a n d , he e r e c t e d a fence a c r o s s the s t r i p 
and p o s t e d a "No T r e s p a s s i n g " s i g n . He f u r t h e r t e s t i f i e d t h a t 
Don Adams, or h i s r e p r e s e n t a t i v e s , t o r e down the fe n c e , the 
s i g n , and the b i r d h o u s e w i t h an e x c a v a t o r . 
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"The e s s e n t i a l f a c t s : [LaDon] and h i s p r e d e c e s s o r i n 
i n t e r e s t have owned l o t 54 the l a n d where h i s home 
i s s i t u a t e d i n N e w v i l l e s i n c e the 1960's. 6 In 1972 
[LaDon] purchased l o t 52 from U.L. B r a c k i n . L o t 52 
was a s e c t i o n s l i g h t l y l e s s t h a t one a c r e of an area 
of f a r m l a n d . [LaDon] s t a t e s h i s b e l i e f t h a t l o t 52 
was one a c r e , but the deed e s t a b l i s h e s t h a t U.L 
B r a c k i n r e t a i n e d a ' s t r i p ' of l a n d f o r a ccess t o h i s 
f i e l d . T h i s s t r i p of l a n d d i v i d e s l o t 52 and l o t 54 
and i s the s u b j e c t of [ LaDon's] c l a i m t o q u i e t t i t l e 
by adverse p o s s e s s i o n . Over the y e a r s l o t 52 was 
g e n e r a l l y used by [LaDon] as a garden. From 1982 t o 
1986 l o t 52 was used t o g r a z e cows and from 1986 t o 
the 1990's horses were p a s t u r e d t h e r e . In 1982 
[LaDon] e r e c t e d a fence a c r o s s the s t r i p t o c r e a t e 
a l a n e or pathway f o r the cows t o pass between l o t 
52 and l o t 54. Sometime i n the 1990's [LaDon] 
removed the f e n c e . S i n c e the purchase of l o t 52 
[LaDon] has mowed the g r a s s on the s t r i p and e r e c t e d 
a gourd p o l e on the s t r i p i n 1983. The s t r i p was 
r a r e l y , i f ever used f o r access t o U.L. B r a c k i n ' s 
f a r m l a n d because more s u i t a b l e a ccess e x i s t s i n 
another l o c a t i o n . The s t r i p i s e s s e n t i a l l y s i t u a t e d 
i n l o c a t i o n and s i z e as what would be a c o n t i n u a t i o n 
of the Town of N e w v i l l e ' s paved road known as 
P a t t e r s o n S t r e e t , which a b r u p t l y s t o p s a t the s t r i p . 
A l l was n e i g h b o r l y and p e a c e f u l these many years 
u n t i l the h e i r s of U.L. B r a c k i n s o l d the f i e l d t o 
Defendant Adams Farms. R e a l i z i n g the deed of the 
f i e l d i n c l u d e d the s t r i p , [LaDon] e r e c t e d a fence 
b l o c k i n g access and p o s t e d 'no t r e s p a s s i n g ' s i g n s . 
In response [Don Adams] used h i s e x c a v a t o r t o t e a r 
down the fence and the gourd p o l e . The S h e r i f f was 
summoned and the p e n d i n g l i t i g a t i o n t o q u i e t t i t l e 
was i n s t i t u t e d . 

6The r e c o r d c l e a r l y i n d i c a t e s t h a t Jones C o n s t r u c t i o n 
p u r c h a s e d L o t 54 i n 1972 and t h a t Jones C o n s t r u c t i o n conveyed 
L o t 54 t o LaDon i n 1982. None of the p a r t i e s note t h i s e r r o r 
on a p p e a l . 
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"The c l a i m f o r adverse p o s s e s s i o n i s governed by a 
t e n - y e a r r u l e . Code of Alabama 6-5-200. The Court 
has c a r e f u l l y weighed the e v i d e n c e and s t u d i e d the 
adverse p o s s e s s i o n cases of the Alabama Supreme 
Court and the Court of C i v i l Appeals and has 
d e l i b e r a t e d the case. T i t l e by adverse p o s s e s s i o n i s 
a heavy b u r d e n , by c l e a r and c o n v i n c i n g e v i d e n c e , 
w i t h a p resumption i n f a v o r of the r e c o r d owner. 
Cooper v. Cate, 591 So. 2d 68 ( A l a . 1991). 

" A c c o r d i n g l y , judgment e n t e r e d f o r [Adams and F i r s t 
S o u t h ] on [LaDon's] c l a i m t o q u i e t t i t l e by adverse 
p o s s e s s i o n ; judgment e n t e r e d f o r [LaDon] awarding a 
p r i v a t e easement by p r e s c r i p t i o n over the s t r i p 
between l o t 52 and l o t 54. Any o t h e r r e l i e f 
r e q u e s t e d by e i t h e r p a r t y and not a d d r e s s e d by t h i s 
o r d e r i s d e n i e d . " 

LaDon t i m e l y a p pealed t o our supreme c o u r t on J u l y 27, 

2012, an the supreme c o u r t t r a n s f e r r e d the case t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7, A l a . Code 1975. In h i s b r i e f , LaDon 

argues t h a t the t r i a l c o u r t e r r e d i n d e n y i n g h i s c l a i m 

a l l e g i n g adverse p o s s e s s i o n i n l i g h t of the t r i a l c o u r t ' s 

e x p r e s s f i n d i n g s of f a c t i n LaDon's f a v o r . He f u r t h e r argues 

t h a t the t r i a l c o u r t ' s award of an easement by p r e s c r i p t i o n i s 

e s s e n t i a l l y a c o n c l u s i o n t h a t LaDon a l s o s a t i s f i e d the 

elements of adverse p o s s e s s i o n . 

"In K e r l i n v. Tensaw Land & Timber Co., 390 So. 
2d 616, 618 ( A l a . 1980), [our supreme c o u r t ] 
summarized the elements t h a t must be proven b e f o r e 
a f i n d i n g of adverse p o s s e s s i o n can be made: 
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"' I n Alabama t h e r e are b a s i c a l l y two 
types of adverse p o s s e s s i o n , these two 
types b e i n g s t a t u t o r y adverse p o s s e s s i o n 
and adverse p o s s e s s i o n by p r e s c r i p t i o n . 
Adverse p o s s e s s i o n by p r e s c r i p t i o n r e q u i r e s 
a c t u a l , e x c l u s i v e , open, n o t o r i o u s and 
h o s t i l e p o s s e s s i o n under a c l a i m of r i g h t 
f o r a p e r i o d of twenty years . See, F i t t s v.  
A l e x a n d e r , 277 A l a . 372, 170 So. 2d 808 
(1965). S t a t u t o r y adverse p o s s e s s i o n 
r e q u i r e s the same elements, but the s t a t u t e 
p r o v i d e s f u r t h e r t h a t i f the adverse 
p o s s e s s o r h o l d s under c o l o r of t i t l e , has 
p a i d t a x e s f o r t e n y e a r s , or d e r i v e s h i s 
t i t l e by descent c a s t or d e v i s e from a 
p o s s e s s o r , he may a c q u i r e t i t l e i n t e n 
y e a r s , as opposed t o the twenty years 
r e q u i r e d f o r adverse p o s s e s s i o n by 
prescription.§ 6-5-200, A l a . Code 1975. 
See, Long v. Ladd, 273 A l a . 410, 142 So. 2d 
660 (1962) .'" 

F o r t Morgan C i v i c Ass'n, I n c . v. C i t y of G u l f Shores,100 So. 

3d 1042, 1051 ( A l a . 2012). 7 

To p r e v a i l on h i s a d v e r s e - p o s s e s s i o n c l a i m , LaDon was 

r e q u i r e d , among o t h e r t h i n g s , t o p r e s e n t c l e a r and c o n v i n c i n g 

e v i d e n c e t o overcome the presumption t h a t h i s use of the s t r i p 

was p e r m i s s i v e . The t r i a l c o u r t ' s judgment i n c l u d e d numerous 

7The t r i a l c o u r t h e l d t h a t LaDon's c l a i m i s governed by 
the 10-year r u l e p u r s u a n t t o § 6-5-200, A l a . Code 1975. We 
note t h a t t h i s c l a i m does not appear t o meet the s t a t u t o r y -
a d v e r s e - p o s s e s s i o n r e q u i r e m e n t s o u t l i n e d i n § 6-5-200; 
however, none of the p a r t i e s have r a i s e d t h a t i s s u e on a p p e a l . 
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f i n d i n g s of f a c t t h a t appear t o s u p p o r t LaDon's c l a i m t h a t h i s 

use of the s t r i p was h o s t i l e . 

However, the t r i a l c o u r t ' s judgment d i d not i n c l u d e an 

e x p r e s s f i n d i n g as t o whether LaDon's use of the s t r i p was 

h o s t i l e r a t h e r than p e r m i s s i v e . I n s t e a d , the t r i a l c o u r t 

d e t ermined t h a t LaDon had not a d v e r s e l y p o s s e s s e d the s t r i p -¬

i m p l y i n g t h a t LaDon's use of the s t r i p was p e r m i s s i v e . 

However, the t r i a l c o u r t a l t e r n a t i v e l y awarded LaDon a 

p r e s c r i p t i v e easement over the s t r i p . H o s t i l e use of l a n d f o r 

20 y e a rs i s an e s s e n t i a l element of a p r e s c r i p t i v e easement. 

See Johnson v. C o s h a t t , 591 So. 2d 483, 485 ( A l a . 1991). 

"'To e s t a b l i s h an easement by p r e s c r i p t i o n , the 
c l a i m a n t must use the premises over which the 
easement i s c l a i m e d f o r a p e r i o d of twenty years or 
more, a d v e r s e l y t o the owner of the p r e m i s e s , under 
c l a i m of r i g h t , e x c l u s i v e , c o n t i n u o u s , and 
u n i n t e r r u p t e d , w i t h a c t u a l or p r e s u m p t i v e knowledge 
of the owner. The presumption i s t h a t the use i s 
p e r m i s s i v e , and the c l a i m a n t has the burden of 
p r o v i n g t h a t the use was adverse t o the owner. 
C o t t o n v. May, [293 A l a . 212, 301 So. 2d 168 
(1974)]; B e l c h e r v. B e l c h e r , 284 A l a . 254, 224 So. 
2d 613 (1969); West v. West, 252 A l a . 296, 40 So. 2d 
873 (1949) .'" 

I d . ( q u o t i n g B u l l v. Salsman, 435 So. 2d 27, 29 ( A l a . 1983)). 

Because we cannot r e c o n c i l e the judgment's c o n t r a d i c t o r y 

r u l i n g s , we r e v e r s e the t r i a l c o u r t ' s judgment and remand the 
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cause f o r the t r i a l c o u r t t o make a f i n d i n g r e g a r d i n g whether 

LaDon's use of the s t r i p was p e r m i s s i v e or h o s t i l e based on 

the e v i d e n c e a l r e a d y p r e s e n t e d and t o r u l e on the a d v e r s e -

p o s s e s s i o n and p r e s c r i p t i v e - e a s e m e n t c l a i m s i n a manner t h a t 

i s c o n s i s t e n t w i t h t h a t f i n d i n g . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 
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