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THOMAS, Judge. 

H a r o l d E. Dunn, Sr. ("the husband"), and Debra A. Dunn 

("the w i f e " ) were m a r r i e d on January 13, 2005. There are no 

c h i l d r e n of the ma r r i a g e . On November 28, 2011, the w i f e 

f i l e d a c o m p l a i n t i n the M o b i l e C i r c u i t C o u r t s e e k i n g a 
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d i v o r c e and a d i v i s i o n of the m a r i t a l a s s e t s and de b t s . On 

A p r i l 26, 2012, the case was c a l l e d f o r a t r i a l ; a t t r i a l , the 

w i f e appeared p r o se and the husband was r e p r e s e n t e d by an 

a t t o r n e y . That same day, the c i r c u i t c o u r t e n t e r e d i t s 

judgment, which i n c o r p o r a t e d the p a r t i e s ' s e t t l e m e n t agreement 

("the s e t t l e m e n t agreement"), which a l s o was reached t h a t same 

day. The judgment d i v o r c e d the p a r t i e s , awarded the m a r i t a l 

r e s i d e n c e t o the husband, and awarded a 1999 Dodge Avenger 

automobile t o the w i f e ; each p a r t y r e t a i n e d the p e r s o n a l 

p r o p e r t y t h a t was i n h i s or her p o s s e s s i o n . On May 25, 2012, 

the w i f e , then r e p r e s e n t e d by an a t t o r n e y , f i l e d a v e r i f i e d 

motion t o a l t e r , amend, or v a c a t e the A p r i l 26, 2012, judgment 

or , i n the a l t e r n a t i v e , f o r a new t r i a l . A h e a r i n g on the 

w i f e ' s postjudgment motion was h e l d on J u l y 6, 2012. The 

c i r c u i t c o u r t h e a r d the arguments of the p a r t i e s ' a t t o r n e y s , 

and, t h a t same day, i t e n t e r e d i t s judgment denying the w i f e ' s 

postjudgment motion w i t h o u t s t a t i n g i t s reasons. 

On August 17, 2012, the w i f e f i l e d a t i m e l y a p p e a l w i t h 

t h i s c o u r t s e e k i n g our re v i e w of one i s s u e -- whether the 

c i r c u i t c o u r t exceeded i t s d i s c r e t i o n by denying the w i f e ' s 

postjudgment motion w i t h o u t t a k i n g t e s t i m o n y a t the 
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postjudgment h e a r i n g . The w i f e complains t h a t , a t the time 

she reached the s e t t l e m e n t agreement w i t h the husband, she 

s u f f e r e d from v a r i o u s m e d i c a l problems, was unable t o a f f o r d 

an a t t o r n e y , and was " i n t i m i d a t e d and c o e r c e d by [ t h e husband 

and the husband]'s a t t o r n e y . " She a l l e g e s t h a t she was 

unaware of her a b i l i t y t o r e q u e s t an award t h a t would i n c l u d e 

a limony or an i n t e r e s t i n the m a r i t a l r e s i d e n c e . 

G e n e r a l l y , a l l e g a t i o n s of f r a u d , d u r e s s , or c o e r c i o n , i f 

proven, may be grounds t o s e t a s i d e a d i v o r c e judgment. See  

B a r g a n i e r v. B a r g a n i e r , 669 So. 2d 933, 938 ( A l a . C i v . App. 

1 9 9 5 ) ( c i t i n g Kunkel v. K u n k e l , 547 So. 2d 555, 556 ( A l a . C i v . 

App. 1989))("A s e p a r a t i o n agreement i n c o r p o r a t e d i n t o a 

d i v o r c e judgment must be f a i r , r e a s o n a b l e , and j u s t , and f r e e 

from f r a u d , d u r e s s , or o t h e r c o e r c i o n . " ) . However, 

" ' [ a ] n agreement reached i n s e t t l e m e n t of 
l i t i g a t i o n i s as b i n d i n g on the p a r t i e s as 
any o t h e r c o n t r a c t Moreover, t h e r e i s 
a s t r o n g p o l i c y of law f a v o r i n g compromises 
and s e t t l e m e n t s of l i t i g a t i o n , e s p e c i a l l y 
i n s u i t s i n v o l v i n g f a m i l i e s , s i n c e the 
honor and peace of the f a m i l y i s o f t e n a t 
s t a k e . ' 

" P o r t e r v. P o r t e r , 441 So. 2d 921, 923 ( A l a . C i v . 
App.1983). However, i n the c o n t e x t of a d i v o r c e 
judgment, our c o u r t s have h e l d t h a t the t r i a l c o u r t 
i s not bound by the p a r t i e s ' agreement but may 
a c c e p t the agreement or r e j e c t the agreement, i n 
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whole or i n p a r t . See, e.g., P o r t e r , 441 So. 2d a t 
924; see a l s o M u l l i n s v. M u l l i n s , 770 So. 2d 624 
( A l a . C i v . App. 2000); Kohn v. Kohn, 52 A l a . App. 
636, 296 So. 2d 725 ( C i v . App. 1974)." 

A l l e n v. A l l e n , 903 So. 2d 835, 840 ( A l a . C i v . App. 2004). 

The w i f e contends t h a t the c i r c u i t c o u r t e r r e d by 

r e f u s i n g t o hear her t e s t i m o n y a t the postjudgment h e a r i n g 

r e g a r d i n g her a l l e g a t i o n s of f r a u d , d u r e s s , or c o e r c i o n 

o c c u r r i n g on A p r i l 26, 2012. A r e v i e w of the t r a n s c r i p t of 

the h e a r i n g on the postjudgment motion r e v e a l s t h a t the 

c i r c u i t - c o u r t judge d i d not a l l o w the w i f e ' s a t t o r n e y t o 

e l i c i t any t e s t i m o n y on the w i f e ' s b e h a l f . The e n t i r e 

p r o c e e d i n g c o n s i s t s of arguments of c o u n s e l , which are not 

c o n s i d e r e d e v i d e n c e . See S i n g l e y v. B e n t l e y , 782 So. 2d 799, 

803 ( A l a . C i v . App. 2000.) The f o l l o w i n g exchange took p l a c e 

at the b e g i n n i n g of the postjudgment h e a r i n g : 

"[The w i f e ' s a t t o r n e y ] : I f i l e d the [postjudgment 
m o t i o n ] on [ t h e w i f e ] ' s b e h a l f a f t e r -- when t h i s 
C ourt r e n d e r e d a d i v o r c e on -- Judgment of D i v o r c e 
on A p r i l the 26th of 2012 based on what was 
a l l e g e d l y an agreement of the p a r t i e s . I was g o i n g 
t o have her t e s t i f y . 

"THE COURT: W e l l , I'm not g o i n g t o have new 
t e s t i m o n y . I mean, you can argue why the Judgment of 
D i v o r c e was e n t e r e d i n e r r o r . 

"[The w i f e ' s a t t o r n e y ] : W e l l , t h e r e was no t e s t i m o n y 
taken o r i g i n a l l y . T h i s was -- I'm a c t u a l l y a s k i n g 
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f o r the d i v o r c e t o be s e t a s i d e and t o reopen the 
case, but I can argue t h i s p a r t i c u l a r motion. 

"  

COURT: No, "THE COURT: No, no, no. No, no, no. I ' l l -- you can 
make your argument, but I want j u s t the l e g a l 
argument as t o why t h i s d i v o r c e decree was i n 
^ „ „ „ „ II 

T h e r e a f t e r the w i f e ' s a t t o r n e y argued t h a t the w i f e had 

reached the s e t t l e m e n t agreement when she was w i t h o u t the 

a s s i s t a n c e of an a t t o r n e y , under the s t r e s s of "a l o t of 

d i f f e r e n t m e d i c a l problems," and co e r c e d by the husband's 

a l l e g e d " a b u s i v e and c o n t r o l l i n g " i n t i m i d a t i o n of her. The 

w i f e ' s a t t o r n e y f u r t h e r argued t h a t the husband had committed 

f r a u d by f a i l i n g t o d i s c l o s e h i s S o c i a l - S e c u r i t y income and 

h i s employment income and by c o n v i n c i n g the w i f e t h a t he d i d 

not own the m a r i t a l r e s i d e n c e . 

The husband's a t t o r n e y opposed the t a k i n g of f u r t h e r 

t e s t i m o n y because, he s a i d , the w i f e had f a i l e d t o r e q u e s t a 

co n t i n u a n c e a t the A p r i l 26, 2012, t r i a l and had f a i l e d t o 

p r o v i d e e v i d e n c e of her m e d i c a l problems or t h a t she was 

i n t i m i d a t e d i n t o r e a c h i n g the s e t t l e m e n t agreement. 

Furthermore, the husband's a t t o r n e y s a i d t h a t the w i f e had 
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f a i l e d t o p r o v i d e e v i d e n c e i n d i c a t i n g t h a t the husband had 

committed f r a u d . 

In C l a y b r o o k v. C l a y b r o o k , 56 So. 3d 652 ( A l a . C i v . App. 

2010), we c o n c l u d e d t h a t the t r i a l c o u r t had exceeded i t s 

d i s c r e t i o n by denying the w i f e ' s motion t o a l t e r , amend, or 

v a c a t e the d i v o r c e judgment, which had i n c o r p o r a t e d the 

p a r t i e s ' s e t t l e m e n t agreement. We r e v e r s e d the judgment of 

the t r i a l c o u r t and remanded the cause, i n s t r u c t i n g the t r i a l 

c o u r t t o conduct f u r t h e r p r o c e e d i n g s . C l a y b r o o k , 56 So. 3d a t 

658. In C l a y b r o o k , the w i f e a d m i t t e d t h a t she had s i g n e d a 

s e t t l e m e n t agreement but c l a i m e d t h a t she had been c o e r c e d by 

the husband t o do so. I d . a t 658-59. She had not had the 

a s s i s t a n c e of an a t t o r n e y when she e n t e r e d i n t o the s e t t l e m e n t 

agreement. I d . a t 659. B e f o r e the d i v o r c e judgment was 

e n t e r e d , the w i f e had f i l e d a motion r e p u d i a t i n g the 

s e t t l e m e n t agreement and a l l e g i n g c o e r c i o n and t h r e a t s of 

domestic v i o l e n c e ; she i n f o r m e d the t r i a l c o u r t t h a t she no 

l o n g e r consented t o the p r o v i s i o n s of the s e t t l e m e n t agreement 

because, she s a i d , the s e t t l e m e n t agreement was i n e q u i t a b l e . 

I d . a t 653. Furthermore, " [ t ] h e w i f e s u b m i t t e d numerous 

e x h i b i t s i n sup p o r t of her mo t i o n . " I d . The t r i a l c o u r t 
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i n c o r p o r a t e d the s e t t l e m e n t agreement i n t o i t s d i v o r c e 

judgment w i t h o u t m e n t i o n i n g the w i f e ' s r e p u d i a t i o n of the 

s e t t l e m e n t agreement. I d . The w i f e f i l e d a postjudgment 

motion, w i t h s u p p o r t i n g e x h i b i t s , and, a f t e r a h e a r i n g , the 

t r i a l c o u r t d e n i e d the w i f e ' s motion. I d . a t 654-55. Thus, 

o t h e r than the t i m i n g of the w i v e s ' r e p u d i a t i o n s of the 

s e t t l e m e n t agreements, the obvious d i f f e r e n c e between 

C l a y b r o o k and t h i s case i s the f a c t t h a t the w i f e i n t h i s case 

f a i l e d t o a t t a c h s u p p o r t i n g e x h i b i t s t o her f i l i n g s . 

In Whitman v. Whitman, 75 So. 3d 1192, 1194 ( A l a . C i v . 

App. 2011), we c o n s i d e r e d the i s s u e whether a t r i a l c o u r t ' s 

f a i l u r e t o conduct a r e q u e s t e d postjudgment h e a r i n g on a 

d i v o r c e judgment t h a t had i n c o r p o r a t e d the p a r t i e s ' s e t t l e m e n t 

agreement c o n s t i t u t e d r e v e r s i b l e e r r o r . Whitman, 75 So. 3d a t 

1193-94. In Whitman, we r e v e r s e d the judgment and remanded 

the cause f o r the t r i a l c o u r t t o h o l d an e v i d e n t i a r y h e a r i n g . 

I d . a t 1194. In r e a c h i n g our c o n c l u s i o n , we d i s c u s s e d the 

w i f e ' s a l l e g a t i o n s i n her postjudgment motion t h a t i n c l u d e d 

s p e c i f i c grounds t o s e t a s i d e the d i v o r c e judgment. I d . a t 

1193. In Whitman, l i k e i n C l a y b r o o k , s u p r a , the w i f e had 

a t t a c h e d an a f f i d a v i t and s u p p o r t i n g e x h i b i t s t o her 
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postjudgment motion. Whitman, 75 So. 3d a t 1193. T h i s c o u r t 

c o n c l u d e d t h a t , based on the a f f i d a v i t and s u p p o r t i n g 

e x h i b i t s , which were a p a r t of the r e c o r d on a p p e a l , t h e r e was 

p r o b a b l e m e r i t t o the w i f e ' s postjudgment c o n t e n t i o n s . I d . 

In Wicks v. Wicks, 49 So. 3d 700, 702 ( A l a . C i v . App. 

2010), we d e t e r m i n e d t h a t the t r i a l c o u r t e r r e d by r e f u s i n g 

to h o l d a r e q u e s t e d h e a r i n g on the husband's postjudgment 

motion i n which he had c l a i m e d t h a t the w i f e had committed 

f r a u d by f a i l i n g t o d i s c l o s e p e r t i n e n t i n f o r m a t i o n t o the 

c o u r t i n a d i v o r c e p r o c e e d i n g . A g a i n , the t r i a l c o u r t had 

i n c o r p o r a t e d the p a r t i e s ' s e t t l e m e n t agreement i n t o i t s 

d i v o r c e judgment. I d . a t 700. The husband had f i l e d a motion 

to s t a y enforcement of the agreement b e f o r e the d i v o r c e 

judgment was e n t e r e d and had r e f e r e n c e d t h a t f i l i n g i n h i s 

postjudgment motion. I d . We c o n c l u d e d t h a t h i s f r a u d 

a l l e g a t i o n , i f proven, might be a ground t o s e t a s i d e the 

agreement; t h u s , we r e v e r s e d the judgment and remanded the 

cause, r e l y i n g on Dubose v. Dubose, 964 So. 2d 42 ( A l a . C i v . 

App. 200 7 ) . I d ^ a t 702. 

In Dubose, the t r i a l c o u r t e n t e r e d a d i v o r c e judgment 

t h a t i n c o r p o r a t e d the p u r p o r t e d agreement of the p a r t i e s . 964 
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So. 2d a t 44. The husband a l l e g e d i n " h i s v e r i f i e d 

postjudgment motion" t h a t he had not s i g n e d any documents 

p e r t a i n i n g t o the d i v o r c e . In f o o t n o t e 1 we e x p l a i n e d t h a t 

"'"[a] v e r i f i e d p l e a d i n g may be t r e a t e d as an 
a f f i d a v i t and used i n the a c t i o n i n any way i n which 
an a f f i d a v i t would be s u i t a b l e [ , ] " ' p r o v i d e d t h a t 
the p l e a d i n g ' " c o n t a i n [ s ] f a c t s t h a t the a f f i a n t 
knows t o be t r u e of h i s or her own knowledge and 
[has] a c e r t a i n l e v e l of f a c t u a l s p e c i f i c i t y . " ' Ex 
p a r t e Q u i n l a n , 922 So. 2d 914, 917 ( A l a . 2005) 
( q u o t i n g 5A C h a r l e s A l a n Wright & A r t h u r K. M i l l e r , 
F e d e r a l P r a c t i c e and Procedure: C i v i l 3d § 1339 
( 2 0 0 4 ) ) . " 

964 So. 2d a t 44 n.1. 

In t h i s case, the w i f e d i d not a t t a c h a f f i d a v i t s or 

s u p p o r t i n g e x h i b i t s as d i d the p a r t i e s i n C l a y b r o o k , Whitman, 

and Wicks; however, l i k e the motion i n Dubose, the w i f e ' s 

postjudgment motion was v e r i f i e d . We t r e a t the w i f e ' s 

v e r i f i e d postjudgment motion, which c o n t a i n e d f a c t u a l 

s p e c i f i c i t y r e g a r d i n g the w i f e ' s a l l e g e d reason f o r p r o c e e d i n g 

pro se a t the t r i a l , her a l l e g e d m e d i c a l problems, and the 

a l l e g e d a b u s i v e r e l a t i o n s h i p w i t h the husband t h a t , she s a i d , 

r e s u l t e d i n her f e e l i n g c o e r c e d by the husband and h i s 

a t t o r n e y , as an a f f i d a v i t . Furthermore, she s p e c i f i e d the 

amount and the type of p r o p e r t y she brought t o the m a r r i a g e . 
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We conclude t h a t the c i r c u i t c o u r t exceeded i t s 

d i s c r e t i o n by f a i l i n g t o conduct an e v i d e n t i a r y h e a r i n g on the 

w i f e ' s postjudgment motion. We t h e r e f o r e r e v e r s e the c i r c u i t 

c o u r t ' s o r d e r d e n y ing the w i f e ' s postjudgment motion, and we 

remand the cause w i t h i n s t r u c t i o n s t h a t the c i r c u i t c o u r t 

conduct an e v i d e n t i a r y h e a r i n g . However, on remand, the 

c i r c u i t c o u r t s h a l l i n d e p e n d e n t l y determine whether the 

evid e n c e the w i f e p r e s e n t s e s t a b l i s h e s t h a t the d i v o r c e 

judgment s h o u l d be s e t a s i d e . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Moore, and Donaldson, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

10 


