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W e l l s F a r g o i n i t i a t e d t h e p r o c e e d i n g s b e l o w i n M a r c h 2008 

by f i l i n g a " c o m p l a i n t f o r d e c l a r a t o r y j u d g m e n t , r e d e m p t i o n 

and e j e c t m e n t " a g a i n s t Ross and a number o f o t h e r d e f e n d a n t s , 

s e e k i n g as t o c e r t a i n r e a l p r o p e r t y , among o t h e r t h i n g s , t o 

q u i e t t i t l e and t o e s t a b l i s h i t s r e d e m p t i o n r i g h t s and i t s 

r i g h t t o i m m e d i a t e p o s s e s s i o n . 1 R o s s f i l e d an answer p r o s e . 

I n J u l y 2008, W e l l s F a r g o f i l e d a m o t i o n f o r a summary 

jud g m e n t w i t h a s u p p o r t i n g b r i e f , an a f f i d a v i t , and 

d o c u m e n t a t i o n t h a t , among o t h e r t h i n g s , t r a c e d W e l l s F a r g o ' s 

t i t l e t o t h e p r o p e r t y . 

A p p r o x i m a t e l y s i x months l a t e r , i n December 2008, W e l l s 

F a r g o f i l e d a m o t i o n f o r a t e m p o r a r y r e s t r a i n i n g o r d e r s e e k i n g 

t o p r e v e n t Ross and a n o t h e r d e f e n d a n t f r o m l e a s i n g o r s e l l i n g 

t h e p r o p e r t y . F o l l o w i n g a h e a r i n g on t h a t m o t i o n , t h e t r i a l 

c o u r t e n t e r e d an o r d e r on F e b r u a r y 19, 2009, t h a t , among o t h e r 

t h i n g s , d e n i e d W e l l s F a r g o ' s r e q u e s t f o r a t e m p o r a r y 

1 D u r i n g t h e p r o c e e d i n g s b e l o w , c e r t a i n d e f e n d a n t s were 
d i s m i s s e d w i t h o u t p r e j u d i c e . W e l l s F a r g o a l s o amended i t s 
c o m p l a i n t s e v e r a l t i m e s and added c e r t a i n o t h e r d e f e n d a n t s . 
U l t i m a t e l y , d e f a u l t j u d g m e n t s were e n t e r e d a g a i n s t most o f t h e 
o t h e r d e f e n d a n t s , and t h e summary ju d g m e n t d i s p o s e d o f t h e 
i s s u e s i n v o l v i n g t h e o t h e r r e m a i n i n g d e f e n d a n t s . 
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r e s t r a i n i n g o r d e r . I n t h a t o r d e r , t h e t r i a l c o u r t d e t e r m i n e d , 

i n p a r t : 

" T h i s a c t i o n was f i l e d by [ W e l l s F a r g o ] s e e k i n g 
a b i l l t o q u i e t t i t l e a nd e j e c t m e n t o f [Ross a n d 
o t h e r d e f e n d a n t s ] f r o m a p a r c e l o f l a n d , l o c a t e d i n 
M a d i s o n C o u n t y , A l a b a m a , more p a r t i c u l a r l y d e s c r i b e d 
a s , t o w i t : 

" L o t 5, B l o c k O, a c c o r d i n g t o t h e map o f s u r v e y 
o f t h e S u b d i v i s i o n o f C o n c o r d P l a c e , as r e c o r d e d i n 
t h e O f f i c e o f t h e Judge o f P r o b a t e o f M a d i s o n 
C o u n t y , A l a b a m a , i n P l a t Book 5, Page 3 9 

" [ W e l l s F a r g o ] t r a c e s i t s t i t l e b a c k t o S e q u i t a 
and M a r c u s Young, who a l l e g e d l y p u r c h a s e d t h e s a i d 
p a r c e l on September 24, 2004, and f i n a n c e d s a i d 
p u r c h a s e w i t h a m o r t g a g e g i v e n t o A r g e n t M o r t g a g e 
Company, LLC. 

"On December 29, 2004, A r g e n t M o r t g a g e Company  
a l l e g e d l y e x e c u t e d an a s s i g n m e n t o f i t s m o r t g a g e  
i n t e r e s t i n t h e above d e s c r i b e d r e a l p r o p e r t y t o  
A m e r i q u e s t M o r t g a g e Company, w h i c h a s s i g n m e n t was  
a l l e g e d l y r e c o r d e d on September 7, 2006. However,  
[ W e l l s F a r g o ' s ] s a i d e x h i b i t d e s c r i b e s a d i f f e r e n t  
p a r c e l o f p r o p e r t y and names a d i f f e r e n t m o r t g a g o r ,  
n a m e l y , D o n a l d W i l l i a m s and w i f e M i a M. W i l l i a m s and  
a p a r c e l d e s c r i p t i o n s e t o u t i n E x h i b i t A t o t h e  
s a i d a s s i g n m e n t , t o w i t : 

" ' L o t 16 B l o c k 2 a c c o r d i n g t o t h e map o f s u r v e y 
o f H o l l y A c r e s . S i x t h A d d i t i o n , H u n t s v i l l e , A l a b a m a  
as r e c o r d e d i n P l a t Book 6, Page 45, i n t h e O f f i c e  
o f t h e Judge o f P r o b a t e o f M a d i s o n C o u n t y , A l a b a m a . ' 

"On September 23, 2004, [ W e l l s F a r g o ] a l l e g e s 
A m e r i q u e s t M o r t g a g e Company e x e c u t e d an a s s i g n m e n t 
o f t h e s a i d m o r t g a g e t o t h e above d e s c r i b e d p a r c e l 
t o ' W e l l s F a r g o Bank, NA, as T r u s t e e . ' The s a i d 
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a s s i g n m e n t was a l l e g e d l y r e c o r d e d on S e p t e m b e r 7, 
2006. 

"The s a i d document r e f e r e n c e s S e q u i t a Young and 
h e r h u s b a n d M a r c u s Young as m o r t g a g o r s and s e t s 
f o r t h i n an E x h i b i t 'A' t o t h e a s s i g n m e n t t h e p r o p e r 
l e g a l d e s c r i p t i o n o f t h e s a i d p a r c e l . 

"The b a l a n c e o f [ W e l l s F a r g o ' s ] a l l e g a t i o n s 
d e s c r i b e and p r o v i d e e x h i b i t s d o c u m e n t i n g D e f e n d a n t 
Howard R o s s ' s p u r c h a s e o f t h e s a i d p a r c e l a t a u c t i o n 
f r o m t h e Tax C o l l e c t o r o f M a d i s o n C o u n t y A l a b a m a on 
May 12, 2006. 

" [ W e l l s F a r g o ] a l l e g e s t h a t t h e l a s t h o l d e r s o f 
t h e w a r r a n t y d e e d t o t h e s a i d p a r c e l , S e q u i t a Young 
and M a r c u s Young, d e f a u l t e d u n d e r t h e t e r m s o f t h e 
m o r t g a g e a l l e g e d l y a s s i g n e d t o i t , w h i c h 
p r e c i p i t a t e d t h e f o r e c l o s u r e p r o c e d u r e w h i c h 
r e s u l t e d i n t h e i s s u a n c e o f a f o r e c l o s u r e d e e d t o 
[ W e l l s F a r g o ] on June 29, 2006, w h i c h s a i d d e e d was 
r e c o r d e d i n t h e O f f i c e o f t h e P r o b a t e Judge o f 
M a d i s o n C o u n t y on September 7, 2006. 

" [ W e l l s F a r g o ] c l a i m s s u p e r i o r t i t l e and t h e 
i m m e d i a t e r i g h t t o p o s s e s s i o n o f t h e s a i d p a r c e l as 
t o D e f e n d a n t Ross and a l l D e f e n d a n t s who h o l d , w i l l 
h o l d o r who have h e l d p o s s e s s i o n u n d e r D e f e n d a n t 
R o s s ' s c l a i m t o t i t l e and p o s s e s s i o n w h i c h a r i s e s 
f r o m h i s p u r c h a s e o f t h e s a i d p a r c e l f o r d e l i n q u e n t 
r e a l e s t a t e t a x e s . 

" D e f e n d a n t Ross a s s e r t s t o t h e C o u r t t h a t t h e 
amount p a i d i n t o C o u r t b y [ W e l l s F a r g o ] as 
r e d e m p t i o n f o r t h e p r o p e r t y i s n o t an a d e q u a t e sum 
u n d e r t h e r e d e m p t i o n s t a t u e s o f t h e S t a t e o f 
A l a b a m a . D e f e n d a n t R o s s a l s o a l l e g e s t h a t [ W e l l s 
F a r g o ] has i n o t h e r ways f a i l e d t o c o m p l y w i t h t h e 
s t a t u t o r y method f o r r e d e e m i n g r e a l p r o p e r t y , and 
t h u s t h e r e i s a g e n u i n e d i s p u t e w i t h r e g a r d t o w h i c h 
p a r t y h o l d s s u p e r i o r t i t l e and t h e r i g h t o f 
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i m m e d i a t e p o s s e s s i o n o f t h e s a i d p a r c e l o f r e a l 
p r o p e r t y . 

"  

" G i v e n t h e c u r r e n t s t a t e o f t h e t i t l e t o s a i d  
p a r c e l o f r e a l p r o p e r t y , t h e C o u r t , upon p r e l i m i n a r y  
c o n s i d e r a t i o n o f [ W e l l s F a r g o ' s ] m o t i o n f i n d s t h a t  
w h e t h e r [ W e l l s F a r g o ] s u c c e e d s on t h e m e r i t s o f i t s  
c l a i m i s n o t a t a l l c l e a r a t t h i s p o i n t i n t h e  
p r o c e e d i n g s and t h a t due t o t h i s f a c t , does n o t f i n d  
t h a t a l l o f t h e n e c e s s a r y p r e r e q u i s i t e s t o t h e  
i s s u a n c e o f an i n j u n c t i o n l i e a t t h i s t i m e . 

"  

"The f o r e g o i n g m a t t e r s and a u t h o r i t y h a v i n g b e e n 
c o n s i d e r e d by t h e C o u r t , t h e f o l l o w i n g i s h e r e b y 
ORDERED: 

" [ W e l l s F a r g o ' s ] m o t i o n f o r p r e l i m i n a r y 
i n j u n c t i v e r e l i e f i s h e r e b y DENIED 

( E m p h a s i s a d d e d ; f o o t n o t e s o m i t t e d . ) 

I n O c t o b e r 2011, W e l l s F a r g o a g a i n f i l e d a m o t i o n f o r a 

summary judgment w i t h a s u p p o r t i n g b r i e f and d o c u m e n t a t i o n . 

I n F e b r u a r y 2012, W e l l s F a r g o f i l e d a s u p p o r t i n g a f f i d a v i t and 

d o c u m e n t a t i o n . I n b o t h i n s t a n c e s , W e l l s F a r g o f a i l e d t o 

c o r r e c t t h e t i t l e - d o c u m e n t a t i o n p r o b l e m n o t e d i n t h e F e b r u a r y 

19, 2009, o r d e r ; i t c o n t i n u e d t o s u b m i t c o p i e s o f t h e 

e r r o n e o u s m o r t g a g e a s s i g n m e n t n o t a s s o c i a t e d w i t h t h e p r o p e r t y 

a t i s s u e i n t h i s c a s e . 
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I n December 2011, R o s s , r e p r e s e n t e d by l e g a l c o u n s e l , 

f i l e d what he r e f e r r e d t o as an "a n s w e r " t o W e l l s F a r g o ' s 

summary-judgment m o t i o n , a l o n g w i t h a s u p p o r t i n g a f f i d a v i t and 

d o c u m e n t a t i o n . I n M a r c h 2012, Ro s s f i l e d a s e c o n d " a n s w e r " t o 

W e l l s F a r g o ' s summary-judgment m o t i o n , a l o n g w i t h s u p p o r t i n g 

a f f i d a v i t s and d o c u m e n t a t i o n ; t h a t s u p p o r t i n g m a t e r i a l 

i n c l u d e d , among o t h e r t h i n g s , a copy o f t h e F e b r u a r y 19, 2009, 

o r d e r . I n h i s s e c o n d " a n s w e r , " Ross r e q u e s t e d , among o t h e r 

t h i n g s , t h a t t h e t r i a l c o u r t "deny [ W e l l s F a r g o ' s summary-

judgm e n t ] m o t i o n due t o t h e f a i l u r e o f [ W e l l s F a r g o ] t o 

p r o v i d e u n c o n t r o v e r t e d m a t e r i a l f a c t s t h a t make a s h o w i n g o f 

[ i t s ] t i t l e and r e d e m p t i o n f r o m t a x s a l e o f t h e p r o p e r t y i n 

q u e s t i o n t h a t s u p p o r t s [ i t s ] r e q u e s t f o r p o s s e s s i o n . " Ross 

a l s o m a i n t a i n e d t h a t " [ W e l l s F a r g o ] has n o t made a p r i m a f a c i e 

s h o w i n g t h a t i t i s v e s t e d w i t h a t i t l e t h a t g i v e s i t a r i g h t 

t o r e c o v e r p o s s e s s i o n o f t h e p r o p e r t y . [Ross] has p r o v i d e d 

s u b s t a n t i a l e v i d e n c e t h a t h i s r i g h t t o p o s s e s s t h e p r o p e r t y 

has n o t bee n t e r m i n a t e d . " 

S h o r t l y t h e r e a f t e r , a l s o i n M a r c h 2012, W e l l s F a r g o , 

r e p r e s e n t e d b y d i f f e r e n t l e g a l c o u n s e l , f i l e d what i t r e f e r r e d 

t o as a " r e p l y " t o R o s s ' s " a n s w e r " ; t h a t " r e p l y , " among o t h e r 
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t h i n g s , a dded an argument t h a t R o s s ' s c h a l l e n g e t o i t s 

c e r t i f i c a t e o f r e d e m p t i o n was n o t t i m e l y . Ross f i l e d an 

"an s w e r " t o " t h e new i s s u e r a i s e d b y [ W e l l s F a r g o ] . " 

The t r i a l c o u r t c o n d u c t e d a h e a r i n g on W e l l s F a r g o ' s 

summary-judgment m o t i o n on May 24, 2012, and e n t e r e d a summary 

jud g m e n t i n f a v o r o f W e l l s F a r g o on June 27, 2012; i n t h a t 

j u d g m e n t , t h e t r i a l c o u r t d e t e r m i n e d : 

" T h i s c a u s e came b e f o r e t h e C o u r t f o r h e a r i n g on 
[ W e l l s F a r g o ' s ] M o t i o n f o r Summary Judgment on May 
24, 2012, b o t h p a r t i e s h a v i n g a p p e a r e d . B a s e d upon 
t h e p l e a d i n g s and a l l m a t t e r s s u b m i t t e d i n s u p p o r t 
o f and i n o p p o s i t i o n t o s a i d m o t i o n , t h e C o u r t i s o f 
t h e o p i n i o n t h a t t h e r e i s no g e n u i n e i s s u e as t o any 
m a t e r i a l f a c t , a nd [ W e l l s F a r g o ] i s e n t i t l e d t o 
jud g m e n t as a m a t t e r o f l a w . A c c o r d i n g l y , j u dgment 
i s e n t e r e d i n f a v o r o f [ W e l l s F a r g o ] and a g a i n s t 
D e f e n d a n t . 

"IT I S f u r t h e r ORDERED, ADJUDGED AND DECREED 
t h a t [ W e l l s F a r g o ] i s e n t i t l e d t o i m m e d i a t e 
p o s s e s s i o n o f t h e r e a l e s t a t e d e s c r i b e d i n t h e 
C o m p l a i n t ... , f o r w h i c h a w r i t o f p o s s e s s i o n s h a l l 
i m m e d i a t e l y be i s s u e d i n a c c o r d a n c e w i t h A l a b a m a 
l a w . 

"Upon t h e f i l i n g o f a W r i t o f E x e c u t i o n b y 
[ W e l l s F a r g o ] , t h e s h e r i f f i s h e r e b y d i r e c t e d t o 
remove, s e t o u t and e v i c t t h e D e f e n d a n t ( s ) f r o m t h e 
p r o p e r t y r e f e r e n c e d a b ove. 

" N e i t h e r [Ross and t h e o t h e r ] D e f e n d a n t ( s ) n o r 
any o f t h e i r a g e n t s s h a l l d i s p o s e o f o r a l t e r t h e 
p r o p e r t y d e s c r i b e d above, and i f [Ross and] t h e 
[ o t h e r ] D e f e n d a n t ( s ) o r t h e i r a g e n t s do d i s p o s e o f 
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o r a l t e r t h e p r o p e r t y t h e y maybe s u b j e c t t o 
p u n i s h m e n t f o r c o n t e m p t o f C o u r t . 

"The D e f e n d a n t , Howard R o s s [ , ] n o r o t h e r 
D e f e n d a n t s [ , ] have f u r t h e r r i g h t t o p o s s e s s i o n o f 
t h e p r o p e r t y . 

" A l l r i g h t s , t i t l e and i n t e r e s t i n and t o t h e 
p r o p e r t y ... a r e v e s t e d i n [ W e l l s F a r g o ] . 

" F u r t h e r , no a d d i t i o n a l m o n e t a r y amount i s owed 
t o D e f e n d a n t , Howard R o s s , o r t o any o f h i s a g e n t s 
o r a s s i g n s , i n c l u d i n g i n s u r a n c e p a y ments and 
p r e s e r v a t i o n i m p r o v e m e n t s . The p r o p e r t y has b e e n 
redeemed as p e r t h e C e r t i f i c a t e o f R e d e m p t i o n f i l e d 
as E x h i b i t ' F ' w i t h t h e M o t i o n f o r Summary Judgment 
i n t h i s a c t i o n . As s u c h , s a i d r e d e m p t i o n o f t h e 
s u b j e c t p r o p e r t y i s c o m p l e t e . " 

Ross t i m e l y f i l e d a p o s t j u d g m e n t m o t i o n m a i n t a i n i n g t h a t 

" [ W e l l s F a r g o ] d i d n o t have p r o p e r t i t l e t o t h e p r o p e r t y i n 

q u e s t i o n and n e v e r c o m p l e t e d t h e p r o c e s s o f r e d e m p t i o n f r o m 

t a x s a l e t h a t w o u l d have e n t i t l e d i t t o a j udgment f o r 

r e d e m p t i o n . " The t r i a l c o u r t d e n i e d R o s s ' s p o s t j u d g m e n t 

m o t i o n on J u l y 29, 2012. 2 Ross t i m e l y a p p e a l e d t o o u r supreme 

c o u r t , and t h e supreme c o u r t t r a n s f e r r e d t h e c a s e t o t h i s 

c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

2We n o t e t h a t , w h i l e t h i s c a s e was p e n d i n g f o r more t h a n 
f o u r y e a r s a t t h e t r i a l - c o u r t l e v e l , t h e c a s e was a s s i g n e d t o 
a t l e a s t t h r e e d i f f e r e n t t r i a l j u d g e s . 
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R e g a r d i n g t h e s t a n d a r d o f r e v i e w o f a summary j u d g m e n t , 

t h i s c o u r t has s t a t e d : 

"'We r e v i e w a summary ju d g m e n t de novo, a p p l y i n g 
t h e same s t a n d a r d as was a p p l i e d i n t h e t r i a l c o u r t . 
A m o t i o n f o r a summary judgment i s t o be g r a n t e d 
when no g e n u i n e i s s u e o f m a t e r i a l f a c t e x i s t s and 
t h e m o v i n g p a r t y i s e n t i t l e d t o a j u d g m e n t as a 
m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. A 
p a r t y m o v i n g f o r a summary judgment must make a 
p r i m a f a c i e s h o w i n g " t h a t t h e r e i s no g e n u i n e i s s u e 
as t o any m a t e r i a l f a c t and t h a t t h e m o v i n g p a r t y i s 
e n t i t l e d t o a j u d gment as a m a t t e r o f l a w . " R u l e 
5 6 ( c ) ( 3 ) , A l a . R. C i v . P. The c o u r t must v i e w t h e 
e v i d e n c e i n a l i g h t most f a v o r a b l e t o t h e n onmoving 
p a r t y and must r e s o l v e a l l r e a s o n a b l e d o u b t s a g a i n s t 
t h e movant. B a n n e r s v. B a l f o u r G u t h r i e , I n c . , 564 
So. 2d 412 ( A l a . 1 9 9 0 ) . I f t h e movant meets t h i s 
b u r d e n , " t h e b u r d e n t h e n s h i f t s t o t h e nonmovant t o 
r e b u t t h e movant's p r i m a f a c i e s h o w i n g by 
' s u b s t a n t i a l e v i d e n c e . ' " Lee v. C i t y o f Gadsden, 
592 So. 2d 1036, 1038 ( A l a . 1 9 9 2 ) . ' " 

B a r r e t t v. Lee B r a s s Co., 883 So. 2d 227, 228 ( A l a . C i v . App. 

2003) ( q u o t i n g B a i l e y v. R.E. G a r r i s o n T r u c k i n g Co., 834 So. 

2d 122, 123 ( A l a . C i v . App. 2 0 0 2 ) ) . 

The d i s p o s i t i v e i s s u e on a p p e a l , i n e s s e n c e , i s w h e t h e r 

t h e r e e x i s t s a g e n u i n e i s s u e o f m a t e r i a l f a c t r e g a r d i n g W e l l s 

F a r g o ' s t i t l e t o t h e p r o p e r t y and w h e t h e r i t h a d t h e power t o 

f o r e c l o s e and s e l l t h e p r o p e r t y when i t i n i t i a t e d t h e 

f o r e c l o s u r e p r o c e e d i n g s . R o s s c o n t e n d s t h a t W e l l s F a r g o 

f a i l e d t o make a p r i m a f a c i e c a s e as t o t h i s i s s u e and t h a t , 
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t h e r e f o r e , t h e summary j u d g m e n t i s due t o be r e v e r s e d . We 

a g r e e . 

I n i t s b r i e f t o t h i s c o u r t , W e l l s F a r g o c o n c e d e s t h a t i t 

n e v e r c o r r e c t e d t h e t i t l e - d o c u m e n t a t i o n e r r o r n o t e d i n t h e 

F e b r u a r y 19, 2009, o r d e r and, t h u s , t h a t i t s own e v i d e n c e 

( i . e . , t h e e r r o n e o u s m o r t g a g e a s s i g n m e n t n o t a s s o c i a t e d w i t h 

t h e p r o p e r t y ) d e m o n s t r a t e s t h a t t h e r e i s a g e n u i n e i s s u e o f 

m a t e r i a l f a c t r e g a r d i n g W e l l s F a r g o ' s t i t l e t o t h e p r o p e r t y 

and w h e t h e r i t h a d t h e power t o f o r e c l o s e and s e l l t h e 

p r o p e r t y when i t i n i t i a t e d t h e f o r e c l o s u r e p r o c e e d i n g s . W e l l s 

F a r g o c o n c e d e s t h a t t h i s j u d gment s h o u l d be r e v e r s e d and t h e 

c a u s e remanded f o r what i t m a i n t a i n s i s f u r t h e r d e v e l o p m e n t o f 

t h e r e c o r d , c i t i n g B y r d v. M o r E q u i t y , I n c . , 94 So. 3d 378 

( A l a . C i v . App. 2012) ( p l u r a l i t y o p i n i o n ) ( r e v e r s i n g t h e t r i a l 

c o u r t ' s summary judgment where a g e n u i n e d i s p u t e e x i s t e d as t o 

t h e p u r p o r t e d m o r t g a g e a s s i g n e e ' s l a c k o f a u t h o r i t y t o 

i n i t i a t e t h e f o r e c l o s u r e p r o c e e d i n g s ) . We c o n c l u d e t h a t t h e 

p a r t i e s a r e c o r r e c t and t h a t W e l l s F a r g o f a i l e d t o make a 

p r i m a f a c i e c a s e t h a t i t was t h e a s s i g n e e o f t h e m o r t g a g e and 

ha d t h e a u t h o r i t y t o i n i t i a t e t h e f o r e c l o s u r e p r o c e e d i n g s and 

t o s e l l t h e p r o p e r t y a t i s s u e . 
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B a s e d on t h e f o r e g o i n g , and i n l i g h t o f t h e e x i s t e n c e o f 

t h e g e n u i n e i s s u e o f m a t e r i a l f a c t r e g a r d i n g W e l l s F a r g o ' s 

t i t l e and w h e t h e r i t h a d t h e a u t h o r i t y t o i n i t i a t e t h e 

f o r e c l o s u r e p r o c e e d i n g s t h r o u g h w h i c h i t c u r r e n t l y c l a i m s 

t i t l e and t h e r i g h t o f p o s s e s s i o n t o t h e p r o p e r t y . The 

summary judgment e n t e r e d by t h e t r i a l c o u r t i n f a v o r o f W e l l s 

F a r g o i s r e v e r s e d , and t h e c a u s e i s remanded f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 3 

REVERSED AND REMANDED. 

Thomas, Moore, and D o n a l d s o n , J J . , c o n c u r . 

P i t t m a n , J . , r e c u s e s h i m s e l f . 

3 B e c a u s e we r e v e r s e t h e judgment on t h i s t h r e s h o l d i s s u e , 
we p r e t e r m i t a d i s c u s s i o n o f t h e o t h e r i s s u e s r a i s e d on 
a p p e a l . 
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