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DONALDSON, Judge. 

James Schubert, the p l a i n t i f f , a ppeals from a summary 

judgment i n f a v o r of Wesley Smith, the defendant, w i t h r e s p e c t 

t o c l a i m s of wantonness a s s e r t e d a g a i n s t Smith a r i s i n g out of 

an a u t o m o b i l e a c c i d e n t . We a f f i r m the judgment. 



2111217 

F a c t s and P r o c e d u r a l H i s t o r y 

Schubert and Smith were f r i e n d s . Both were s t u d e n t s a t 

Madison County High S c h o o l . Smith p r o v i d e d Schubert w i t h a 

means of t r a n s p o r t a t i o n t o and from s c h o o l . Schubert never 

p a i d f o r the r i d e s because the two were f r i e n d s , and the 

r e c o r d does not i n d i c a t e t h a t he purchased gas f o r Smith. On 

September 5, 2008, Smith and Schubert l e f t s c h o o l and 

proceeded i n the d i r e c t i o n of a f r i e n d ' s house on Mountain 

Lane i n Madison County. The weather was c l e a r , and the roadway 

was d r y . Smith was t r a v e l i n g a t a r a t e of speed i n excess of 

the p o s t e d speed l i m i t of 25 m i l e s per hour. Schubert t o l d 

Smith t o slow down b e f o r e the a c c i d e n t o c c u r r e d , and Smith 

c o m p l i e d by d e c r e a s i n g speed. A f t e r p r o c e e d i n g over a h i l l and 

w h i l e the v e h i c l e was e n t e r i n g i n t o a l e f t t u r n , the back 

t i r e s of the v e h i c l e l e f t the roadway. As a r e s u l t , the 

v e h i c l e t u r n e d sideways, the back end of the v e h i c l e l i f t e d 

o f f the ground, and the e n t i r e v e h i c l e l e f t the roadway. The 

r e a r of the v e h i c l e c r a s h e d i n t o a c o n c r e t e w a l l . The v e h i c l e 

then r o l l e d over on i t s t o p . Schubert r e c e i v e d s e r i o u s 

i n j u r i e s as a r e s u l t of the a c c i d e n t . I n a l e t t e r t o Schubert 

d a t e d March 18, 2009, Smith a p o l o g i z e d t o Schubert f o r the 
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a c c i d e n t . Smith f u r t h e r s t a t e d i n the l e t t e r t h a t , on the day 

of the a c c i d e n t , he had not c a r e d whether he d i e d , because he 

was mad about some p e r s o n a l i s s u e s he was g o i n g through a t the 

ti m e . 

On May 13, 2010, Schubert sued Smith a s s e r t i n g c l a i m s of 

n e g l i g e n c e and wantonness. On January 23, 2012, Smith f i l e d a 

motion f o r a summary judgment, a s s e r t i n g t h a t Alabama's guest 

s t a t u t e , § 32-1-2, A l a . Code 1975, b a r r e d any c l a i m of 

n e g l i g e n c e and t h a t t h e r e was no e v i d e n c e of "wanton 

m i s c o n d u c t " by Smith. F o l l o w i n g a h e a r i n g , the t r i a l c o u r t 

e n t e r e d a summary judgment on June 12, 2012, i n f a v o r of 

Smith. Schubert f i l e d a motion t o a l t e r , amend, or v a c a t e , 

which the t r i a l c o u r t d e n i e d on J u l y 12, 2012. Schubert f i l e d 

a t i m e l y n o t i c e of a p p e a l t o the supreme c o u r t on August 22, 

2012. The supreme c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

S t a n d a r d of Review 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003) . We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a m a t t e r of law. Rule 
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5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986) . Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989)." 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

D i s c u s s i o n 

Schubert concedes t h a t he was a guest i n Smith's v e h i c l e , 

thus i n v o k i n g the a p p l i c a b i l i t y of Alabama's guest s t a t u t e , 

which b a r s h i s n e g l i g e n c e c l a i m . 

" I n Ex p a r t e Anderson, 682 So. 2d 467 ( A l a . 
1996), t h i s C ourt d i s c u s s e d the concept of 
wantonness i n the c o n t e x t of o p e r a t i n g an 
a u t o m o b i l e : 

" ' I n a case s u b j e c t t o the Guest S t a t u t e , 
a p l a i n t i f f ' s showing of "wanton 
misconduct" r e q u i r e s more than a showing of 
some form of i n a d v e r t e n c e on the p a r t of 
the d r i v e r ; i t r e q u i r e s a showing of some 
degree of c o n s c i o u s c u l p a b i l i t y . George v. 
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Champion 
1 n n 1 \ 

I n s . Co., 591 So. 2d 852 ( A l a . 
1991). 

"'What c o n s t i t u t e s wanton misconduct 
depends on the f a c t s p r e s e n t e d i n each 
p a r t i c u l a r case. C e n t r a l Alabama E l e c t r i c 
C o o p e r a t i v e v. Tapley, 546 So. 2d 371 ( A l a . 
1989); Brown v. Turner, 497 So. 2d 1119 
( A l a . 1986); Trahan v. Cook, 288 A l a . 704, 
265 So. 2d 125 (1972). A m a j o r i t y of t h i s 
C o u r t , i n Lynn S t r i c k l a n d S a l e s & S e r v i c e ,  
Inc. v. Aero-Lane F a b r i c a t o r s , I n c . , 510 
So. 2d 142 ( A l a . 1987), emphasized t h a t 
wantonness, which r e q u i r e s some degree of 
c o n s c i o u s n e s s on the p a r t of the defendant 
t h a t i n j u r y i s l i k e l y t o r e s u l t from h i s 
a c t or o m i s s i o n , i s not t o be con f u s e d w i t h 
n e g l i g e n c e ( i . e . , mere i n a d v e r t e n c e ) : 

a 
"'"Wantonness i s not merely 

h i g h e r degree of c u l p a b i l i t y 
than n e g l i g e n c e . N e g l i g e n c e and 
wantonness, p l a i n l y and s i m p l y , 
are q u a l i t a t i v e l y d i f f e r e n t t o r t 
c o nc e p t s o f a c t i o na b l e 
c u l p a b i l i t y . I m p l i c i t i n wanton, 
w i l l f u l , or r e c k l e s s misconduct 
i s an a c t i n g , w i t h knowledge of 
danger, or w i t h c o n s c i o u s n e s s , 
t h a t the d o i n g or not d o i n g of 
some a c t w i l l l i k e l y r e s u l t i n 
i n j u r y 

" ' " N e g l i g e n c e i s u s u a l l y 
c h a r a c t e r i z e d as an i n a t t e n t i o n , 
t h o u g h t l e s s n e s s , or h e e d l e s s n e s s , 
a l a c k of due c a r e ; whereas 
wantonness i s c h a r a c t e r i z e d as an 
a c t which cannot e x i s t w i t h o u t a 
purpose or d e s i g n , a c o n s c i o u s or 
i n t e n t i o n a l a c t . ' S i m p l e 
n e g l i g e n c e i s the i n a d v e r t e n t 
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o m i s s i o n of duty; and wanton or 
w i l l f u l m i s c o n du c t i s 
c h a r a c t e r i z e d as such by the 
s t a t e of mind w i t h which the a c t 
or o m i s s i o n i s done or o m i t t e d . ' 
M c N e i l v. Munson S.S. L i n e s , 184 
A l a . 420, [423], 63 So. 992 
(1913) 

II I II 

" ' " ' W i l l f u l and 
wanton conduct has a 
w e l l - d e f i n e d meaning a t 
law. I t i s sometimes 
e x p r e s s e d i n terms of 
" r e c k l e s s d i s r e g a r d of 
the s a f e t y of a n o t h e r . " 
W i l l f u l and wanton 
conduct s h o u l d not be 
c o n f u s e d w i t h 
n e g l i g e n c e . I t has been 
c o r r e c t l y s t a t e d t h a t 
the two concepts are as 
"unmixable as o i l and 
water."' 

" ' "  

" ' " ' . . . W i l l f u l n e s s 
or wantonness i m p o r t s 
p r e m e d i t a t i o n , o r 
k n o w l e d g e a n d 
c o n s c i o u s n e s s t h a t the 
i n j u r y i s l i k e l y t o 
r e s u l t from the a c t 
done or from the 
o m i s s i o n t o a c t , and 
s t r i c t l y s p e a k i n g , i s 
not w i t h i n the meaning 
o f t h e t e r m 
" n e g l i g e n c e , " w h i c h 
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conveys the i d e a of 
i n a d v e r t e n c e , a s 
d i s t i n g u i s h e d f r o m 
p r e m e d i t a t i o n or formed 
i n t e n t i o n . ' " 

"'510 So. 2d a t 145-46 ( c i t a t i o n s o m i t t e d ) . 
See a l s o , C e n t r a l Alabama E l e c t r i c  
C o o p e r a t i v e v. Tapley, 546 So. 2d 371 ( A l a . 
1989) 

"682 So. 2d a t 469-70." 

P h i l l i p s ex r e l . P h i l l i p s v. U n i t e d S e r v s . Auto. Ass'n, 98 8 

So. 2d 464, 467-68 ( A l a . 2008). 

On a p p e a l , Schubert contends t h a t the t r i a l c o u r t e r r e d 

i n f i n d i n g t h a t he d i d not p r e s e n t s u b s t a n t i a l e v i d e n c e as t o 

whether Smith a c t e d wantonly i n the o p e r a t i o n of h i s v e h i c l e 

on the date of the a c c i d e n t . 

In s u p p o r t of h i s c o n t e n t i o n t h a t Smith's a c t i o n s 

c o n s t i t u t e s u b s t a n t i a l e v i d e n c e c r e a t i n g a genuine i s s u e of 

m a t e r i a l f a c t as t o whether Smith a c t e d wantonly, Schubert 

c i t e s B a r k e r v. Towns, 747 So. 2d 907 ( A l a . C i v . App. 1999), 

A l l e n v. H i l l , 758 So. 2d 574 ( A l a . C i v . App. 1999), and 

Coleman v. Smith, 901 So. 2d 729 ( A l a . C i v . App. 2004) . In 

B a r k e r , Towns, the d r i v e r , f a i l e d t o make a complete s t o p a t 

a st o p s i g n . Both Towns and B a r k e r , the passenger, saw a t r u c k 

a p p r o a c h i n g the i n t e r s e c t i o n a t a h i g h r a t e of speed. D e s p i t e 
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the f a c t t h a t the t r u c k had the r i g h t - o f - w a y , Towns proceeded 

t o e n t e r the i n t e r s e c t i o n i n an e f f o r t t o c r o s s the 

i n t e r s e c t i o n b e f o r e the t r u c k a r r i v e d . In o v e r t u r n i n g the 

t r i a l c o u r t ' s summary judgment i n f a v o r of Towns, t h i s c o u r t 

s t a t e d : 

" Barker p r e s e n t e d e v i d e n c e t e n d i n g t o show t h a t 
Towns e n t e r e d the i n t e r s e c t i o n a f t e r s e e i n g the 
t r u c k a p p r o a c h i n g a t a h i g h r a t e of speed. In 
a d d i t i o n , the t r u c k d r i v e r t e s t i f i e d t h a t he d i d not 
see Towns s t o p a t the s t o p s i g n , and t h e r e i s no 
d i s p u t e t h a t the t r u c k d r i v e r had the r i g h t - o f - w a y . 
These f a c t s c o n s t i t u t e d s u b s t a n t i a l e v i d e n c e 
s u p p o r t i n g the wantonness c l a i m ; t h e r e f o r e , the 
i s s u e s h o u l d have been p r e s e n t e d t o the j u r y . " 

B a r k e r , 747 So. 2d a t 909. 

In A l l e n , c o n f l i c t i n g t e s t i m o n y c o n c e r n i n g whether H i l l , 

the d r i v e r , s t o p p e d a t a stop s i g n r e s u l t e d i n t h i s c o u r t ' s 

r e v e r s i n g the t r i a l c o u r t ' s summary judgment i n f a v o r of H i l l . 

A l l e n , a minor c h i l d , was i n j u r e d i n an a c c i d e n t when H i l l ' s 

v e h i c l e c o l l i d e d w i t h another v e h i c l e . A l l e n ' s mother sued 

H i l l , a l l e g i n g t h a t A l l e n ' s i n j u r i e s were caused by H i l l ' s 

w i l l f u l or wanton misconduct. A l l e n ' s mother o f f e r e d the 

t e s t i m o n y of Bass, the d r i v e r of the o t h e r v e h i c l e i n v o l v e d i n 

the c o l l i s i o n . Bass i n d i c a t e d t h a t he had w i t n e s s e d H i l l ' s 

v e h i c l e approach the i n t e r s e c t i o n a t a speed of 50-60 m i l e s 
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per hour. However, Bass a l s o t e s t i f i e d t h a t he saw H i l l ' s 

v e h i c l e o n l y a f t e r i t had e n t e r e d the i n t e r s e c t i o n . Due t o 

those i n c o n s i s t e n t s t a t e m e n t s , the t r i a l c o u r t g r a n t e d H i l l ' s 

motion t o s t r i k e Bass's t e s t i m o n y and e n t e r e d a summary 

judgment f o r H i l l . T h i s c o u r t c o n c l u d e d t h a t the t r i a l c o u r t 

had i m p r o p e r l y s t u c k Bass's t e s t i m o n y and t h a t the t e s t i m o n y 

" c r e a t e [ d ] a genuine i s s u e of m a t e r i a l f a c t : whether H i l l 

drove wantonly through the i n t e r s e c t i o n . A j u r y c o u l d 

r e a s o n a b l y i n f e r from Bass's t e s t i m o n y t h a t H i l l d i d not sto p 

at the sto p s i g n and drove through the i n t e r s e c t i o n a t a h i g h 

r a t e of speed." A l l e n , 758 So. 2d a t 576. 

In Coleman, the mother of Coleman, a minor, sued Smith, 

the d r i v e r of a v e h i c l e i n which Coleman had been a passenger. 

Smith had an a c c i d e n t w h i l e d r i v i n g h i s v e h i c l e a t a h i g h r a t e 

of speed and l o s i n g c o n t r o l of the v e h i c l e a f t e r b e i n g f o r c e d 

o f f the r o a d by an oncoming v e h i c l e . Coleman was i n j u r e d i n 

the a c c i d e n t . At t r i a l , Smith moved f o r a judgment as a matter 

of law b e f o r e the case was s u b m i t t e d f o r a d e c i s i o n , based 

upon the guest s t a t u t e . The t r i a l judge g r a n t e d the motion. 

Coleman's mother appealed, and t h i s c o u r t h e l d : 

"The road was narrow, w i t h no d e l i n e a t e d c e n t e r 
l i n e , and c o n s i s t e d of t a r and l o o s e g r a v e l . 
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A d d i t i o n a l l y , the road had what was d e s c r i b e d as a 
' b l i n d h i l l ' t h a t p r e v e n t e d oncoming t r a f f i c from 
s e e i n g each o t h e r u n t i l t hey c r e s t e d the h i l l . A f t e r 
r e v i e w i n g the r e c o r d , we conclude t h a t the ev i d e n c e 
of Smith's r a t e of speed, when c o u p l e d w i t h e v i d e n c e 
of the c o n d i t i o n s of the road i n q u e s t i o n , r a i s e d a 
q u e s t i o n of f a c t t o be r e s o l v e d by the j u r y as t o 
whether Smith's a c t i o n s rose t o the l e v e l of 
wantonness as d e f i n e d by our supreme c o u r t . " 

Coleman, 901 So. 2d a t 732-33. 

In t h i s case, Schubert argues t h a t e v i d e n c e as t o the 

speed a t which Smith was t r a v e l i n g , when c o u p l e d w i t h e v i d e n c e 

of the a p p r o a c h i n g h i l l , the sharp c u r v e , Smith's f a m i l i a r i t y 

w i t h the ro a d t r a v e l e d , and Smith's mental s t a t e , amounts t o 

s u b s t a n t i a l e v i d e n c e of wanton misconduct. 

In s u p p o r t of h i s c o n t e n t i o n t h a t Schubert has not 

e s t a b l i s h e d the elements of wantonness, Smith c i t e s T o l b e r t v.  

T o l b e r t , 903 So. 2d 103 ( A l a . 2004), Ex p a r t e Anderson, 682 

So. 2d 467 ( A l a . 1996), Dorman v. J a c k s o n , 623 So. 2d 1056 

(A l a . 1993), and P h i l l i p s v. U n i t e d S e r v i c e s Automobile Ass'n, 

988 So. 2d 464 ( A l a . 2008). In T o l b e r t , a minor was k i l l e d 

w h i l e r i d i n g as a guest i n h i s grandmother's v e h i c l e . The 

grandmother l o s t c o n t r o l of her v e h i c l e because she f a i l e d t o 

a p p r e c i a t e the dangerous c o n d i t i o n s of the road, i n c l u d i n g the 

f a c t s t h a t the roadway was s l i c k due t o a l i g h t r a i n and t h a t 
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the roadway proceeded d o w n h i l l a l o n g double "S" cur v e . The 

t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of the 

grandmother. Our supreme c o u r t c o n c l u d e d t h a t , a l t h o u g h the 

evi d e n c e demonstrated t h a t the grandmother had l o s t c o n t r o l of 

her v e h i c l e due t o " d r i v e r e r r o r " r e l a t e d t o her f a i l u r e t o 

a p p r e c i a t e the h a z a r d c r e a t e d on the c u r v i n g d o w n h i l l road by 

the s l i c k n e s s of the road s u r f a c e r e s u l t i n g from the r e c e n t 

l i g h t r a i n , i t c o u l d not be co n c l u d e d t h a t the grandmother had 

been speeding, except "as a ma t t e r of s p e c u l a t i o n . " T o l b e r t , 

903 So. 2d a t 118. A l t h o u g h the supreme c o u r t c o n c l u d e d t h a t 

the grandmother's a c t i o n s l i k e l y r o s e t o the l e v e l of 

n e g l i g e n c e , i t h e l d t h a t summary judgment f o r the grandmother 

was p r o p e r on the i s s u e of wantonness. 

In Anderson, Anderson, the d r i v e r , p u l l e d i n t o a l a n e of 

t r a f f i c w h i l e a t t e m p t i n g t o make a l e f t t u r n a t an 

i n t e r s e c t i o n . Her view of the oncoming v e h i c l e s was o b s t r u c t e d 

by o t h e r v e h i c l e s i n the i n t e r s e c t i o n . F u r t h e r , the roads were 

s l i c k due t o a l i g h t r a i n . D e s p i t e the o b s t r u c t i o n t o her 

v i s i o n and the wet roadway, Anderson attempted t o c r o s s the 

i n t e r s e c t i o n and was s t r u c k by another v e h i c l e . Hughes, a 

guest i n Anderson's c a r , was i n j u r e d . In a f f i r m i n g the 
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summary judgment i n f a v o r of Anderson, our supreme c o u r t 

s t a t e d : 

"A r e v i e w of the f a c t s c o n v i n c e s us t h a t Hughes 
d i d not p r e s e n t s u b s t a n t i a l e v i d e n c e from which a 
f a c t f i n d e r c o u l d i n f e r t h a t the defendant was g u i l t y 
of 'wanton conduct,' as d e f i n e d i n Alabama case law. 
In r e a c h i n g t h i s c o n c l u s i o n , we have viewed the 
e v i d e n c e i n a l i g h t most f a v o r a b l e t o the p l a i n t i f f , 
as we are r e q u i r e d by law t o do; we can f i n d no 
e v i d e n c e t h a t Anderson a c t e d i n a wanton manner. In 
her a f f i d a v i t , Anderson s t a t e s t h a t she w a i t e d a t 
the i n t e r s e c t i o n u n t i l she b e l i e v e d t h a t i t was s a f e 
t o t u r n . A l t h o u g h Anderson may have been n e g l i g e n t 
i n t u r n i n g l e f t w h i l e her view of the oncoming 
t r a f f i c was b l o c k e d , we do not b e l i e v e t h a t t h i s 
e v i d e n c e i s s u f f i c i e n t t o prove t h a t she was g u i l t y 
of 'wanton conduct,' as t h a t term i s d e f i n e d i n our 
c a s e s . In o t h e r words, v i e w i n g the e v i d e n c e most 
f a v o r a b l y t o Hughes, we f i n d no s u b s t a n t i a l e v i d e n c e 
t h a t the defendant Anderson a c t e d 'with knowledge of 
danger, or w i t h c o n s c i o u s n e s s , t h a t the d o i n g [of 
the a c t would] l i k e l y r e s u l t i n i n j u r y . ' Lynn  
S t r i c k l a n d [ S a l e s & S e r v i c e , I n c . v. Aero-Lane  
F a b r i c a t o r s , I n c . ] , 510 So. 2d [142,] 145 [ ( A l a . 
1 9 8 7 ) ] . In a d d i t i o n , t h i s Court has h e l d on a t l e a s t 
two p r e v i o u s o c c a s i o n s t h a t e v i d e n c e of conduct 
s i m i l a r t o Anderson's d i d not c o n s t i t u t e s u b s t a n t i a l 
e v i d e n c e of wanton conduct. See, Dorman v. Jackson, 
623 So. 2d 1056 ( A l a . 1993); George v. Champion  
Insurance Co., 591 So. 2d 852 ( A l a . 1991)." 

Ex p a r t e Anderson, 682 So. 2d a t 470. 

In Dorman, Jackson, the d r i v e r , t u r n e d l e f t a t an 

i n t e r s e c t i o n i n f r o n t of an oncoming v e h i c l e , r e s u l t i n g i n a 

c o l l i s i o n and i n j u r i e s t o Dorman, a guest i n Jackson's 

v e h i c l e . Jackson had slowed down upon a p p r o a c h i n g the 
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i n t e r s e c t i o n , but he f a i l e d t o see the oncoming c a r . Our 

supreme c o u r t determined t h a t the f a c t s p r e s e n t e d d i d not r i s e 

t o the l e v e l of wantonness and a f f i r m e d the t r i a l c o u r t ' s 

summary judgment i n f a v o r of Jackson. 

In P h i l l i p s , C a t l i n , the d r i v e r , became d i s t r a c t e d when 

she took her eyes o f f the roadway t o wave a t f r i e n d s . As a 

r e s u l t , she a l l o w e d her v e h i c l e t o c r o s s the c e n t e r l i n e of 

the road. She u l t i m a t e l y l o s t c o n t r o l of her v e h i c l e , and the 

v e h i c l e f l i p p e d over, i n j u r i n g P h i l l i p s , a guest i n the 

v e h i c l e . P h i l l i p s argued t h a t C a t l i n had knowledge or 

c o n s c i o u s n e s s of the danger p r e s e n t e d i n the s i t u a t i o n because 

C a t l i n had taken a d r i v e r ' s e d u c a t i o n c o u r s e i n which she 

l e a r n e d the r u l e s of conduct f o r d r i v i n g . P h i l l i p s argued t h a t 

C a t l i n ' s d e c i s i o n t o take her eyes o f f the road t o wave a t the 

f r i e n d s amounted t o a c o n s c i o u s d i s r e g a r d f o r the r u l e s she 

had l e a r n e d i n her d r i v e r ' s e d u c a t i o n course and t h a t C a t l i n ' s 

d e c i s i o n t o take her eyes o f f the road was w i t h made knowledge 

of the p o t e n t i a l consequences. Our supreme c o u r t h e l d as 

f o l l o w s : 

" I n the p r e s e n t case, even r e v i e w i n g the 
e v i d e n c e , as we must, i n the l i g h t most f a v o r a b l e t o 
[ P h i l l i p s ] , the nonmovant f o r summary judgment, we 
agree w i t h USAA [, C a t l i n ' s i n s u r e r , ] t h a t 
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[ P h i l l i p s ] has not p r e s e n t e d s u b s t a n t i a l e v i d e n c e 
i n d i c a t i n g t h a t [ C a t l i n ] a c t e d wantonly. [ P h i l l i p s ] 
has not put f o r w a r d s u b s t a n t i a l e v i d e n c e t e n d i n g t o 
show t h a t [ C a t l i n ] had 'knowledge and c o n s c i o u s n e s s ' 
t h a t a l i k e l y r e s u l t of momentarily waving t o her 
f r i e n d s was an automobile a c c i d e n t i n which 
[ P h i l l i p s ] would be i n j u r e d . What [ P h i l l i p s ] has 
shown i s t h a t [ C a t l i n ] had knowledge as t o how t o 
p r o p e r l y and s a f e l y o p e r a t e an a u t o m o b i l e . 
Presumably, anyone who o b t a i n s a d r i v e r ' s l i c e n s e i n 
the S t a t e of Alabama has such knowledge. See, 
g e n e r a l l y , A l a . Code 1975, § 32-6-3(a) ('Every 
p e r s o n who a p p l i e s f o r an i n i t i a l Alabama d r i v e r ' s 
l i c e n s e i s s u e d by the Department of P u b l i c S a f e t y 
under t h i s a r t i c l e s h a l l be g i v e n and s u c c e s s f u l l y 
pass an e x a m i n a t i o n b e f o r e the i s s u a n c e of a 
d r i v e r ' s l i c e n s e . ' ) . [ P h i l l i p s ' s ] r e a s o n i n g would 
c o n v e r t e v e r y f a i l u r e t o p r o p e r l y or s a f e l y o p e r a t e 
an automobile r e s u l t i n g from ' i n a t t e n t i o n , 
t h o u g h t l e s s n e s s , ... h e e d l e s s n e s s , [or] a l a c k of 
due c a r e ' i n t o an a c t of wantonness on the ground 
t h a t the d r i v e r knew or s h o u l d have known t h a t such 
i n a t t e n t i o n , t h o u g h t l e s s n e s s , or h e e d l e s s n e s s i s 
improper." 

P h i l l i p s , 988 So. 2d a t 470-71. 

In the case b e f o r e us, we are not persuaded t h a t Smith's 

a c t i o n s amount t o a n y t h i n g more than i n a d v e r t e n c e . Nor can we 

conclude t h a t Smith p o s s e s s e d knowledge of the danger c r e a t e d 

by h i s a c t i o n s or a degree of c o n s c i o u s n e s s t h a t h i s d r i v i n g 

would r e s u l t i n Schubert's i n j u r i e s . A l t h o u g h Smith was 

o p e r a t i n g h i s v e h i c l e a t a h i g h r a t e of speed and l i k e l y i n 

a n e g l i g e n t manner, the r e c o r d r e f l e c t s t h a t he began t o slow 

the v e h i c l e upon a p p r o a c h i n g the t u r n and a f t e r a warning from 
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Schubert. A d d i t i o n a l l y , a l t h o u g h t e s t i m o n y i n d i c a t e s t h a t 

Smith might s t i l l have been e x c e e d i n g the speed l i m i t upon 

a p p r o a c h i n g the t u r n , even a f t e r s l o w i n g down, t h e r e was no 

o t h e r e v i d e n c e , when c o u p l e d w i t h the e v i d e n c e r e g a r d i n g the 

r a t e of speed a t which the v e h i c l e was t r a v e l i n g , t h a t would 

amount t o s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t Smith's 

a c t i o n s were wanton. Evidence of speed alone does not amount 

t o wantonness. H i c k s v. Dunn, 819 So. 2d 22, 24 ( A l a . 2001). 

U n l i k e i n Coleman, where the narrow roadway w i t h an unmarked 

c e n t e r l a n e was c o v e r e d i n t a r and g r a v e l , the c o n d i t i o n s of 

the roadway i n the p r e s e n t case were c l e a r and d r y . In T o l b e r t 

and Anderson, the d r i v e r s had knowledge of the s l i c k roadways, 

y e t the c o u r t s t i l l d e t e rmined t h a t t h e i r i n a d v e r t e n c e d i d not 

r i s e t o the l e v e l of wanton b e h a v i o r . 

In an e f f o r t t o show t h a t Smith a c t e d w i t h c o n s c i o u s n e s s 

t h a t an i n j u r y would l i k e l y r e s u l t from h i s a c t i o n s , Schubert 

has p r o v i d e d a l e t t e r w r i t t e n by Smith t o Schubert s e v e r a l 

months a f t e r the a c c i d e n t . In t h a t l e t t e r , Smith a p o l o g i z e d t o 

Schubert and s t a t e d t h a t , on the day of the a c c i d e n t , he had 

not c a r e d i f he d i e d , because of p e r s o n a l i s s u e s he had been 

e x p e r i e n c i n g a t the time. A l t h o u g h t h a t l e t t e r s e r v e s as 
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evi d e n c e i n d i c a t i n g t h a t Smith was p o s s i b l y d e p r e s s e d a t the 

time of the a c c i d e n t , i t does not s e r v e as e v i d e n c e i n d i c a t i n g 

t h a t Smith took any a c t i o n i n h i s d r i v i n g based on h i s b e i n g 

depressed. The l e t t e r does not demonstrate t h a t Smith had 

knowledge or c o n s c i o u s n e s s t h a t the v e h i c l e would l e a v e the 

roadway due t o t r a v e l i n g a t a r a t e of speed h i g h e r than the 

p o s t e d speed l i m i t . 

Because t h e r e were no genuine i s s u e s of m a t e r i a l f a c t as 

t o whether Smith a c t e d wantonly, summary judgment was 

a p p r o p r i a t e l y e n t e r e d i n f a v o r of Smith. We t h e r e f o r e a f f i r m 

the judgment. 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 

concur. 
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