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PITTMAN, Judge. 

Johns & K i r k s e y , I n c . ("the emp l o y e r " ) , a m e t a l - r o o f i n g 

and g e n e r a l c o n t r a c t o r , p e t i t i o n s f o r a w r i t of mandamus 
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d i r e c t i n g the T u s c a l o o s a C i r c u i t C o u r t ("the t r i a l c o u r t " ) t o 

s e t a s i d e an i n t e r l o c u t o r y o r d e r i t e n t e r e d on August 9, 2012, 

i n an a c t i o n brought by Thomas C. Dodson I I I ("the employee"), 

pu r s u a n t t o the Alabama Workers' Compensation A c t , § 25-5-1 e t 

seq., A l a . Code 1975 ("the A c t " ) . 1 We deny the p e t i t i o n . 

On J u l y 2, 2010, the employee sued the employer, a l l e g i n g 

t h a t he had s u s t a i n e d a c u m u l a t i v e - t r a u m a i n j u r y a r i s i n g out 

of and i n the course of h i s employment w i t h the employer and 

s e e k i n g b o t h m e d i c a l b e n e f i t s under § 25-5-77, A l a . Code 1975, 

and p e r m a n e n t - d i s a b i l i t y b e n e f i t s under § 25-5-57, A l a . Code 

1975. 2 S p e c i f i c a l l y , the employee's c o m p l a i n t , as amended, 

a l l e g e d t h a t , on November 4, 1996, he had s u s t a i n e d an i n j u r y 

1The employer's mandamus p e t i t i o n , which was f i l e d on 
September 20, 2012, a l s o sought r e l i e f w i t h r e s p e c t t o 
i n t e r l o c u t o r y o r d e r s e n t e r e d by the t r i a l c o u r t on J u l y 20 and 
October 27, 2011; however, on September 25, 2012, we d i s m i s s e d 
the employer's p e t i t i o n i n s o f a r as i t had sought r e l i e f w i t h 
r e s p e c t t o those o r d e r s because the p e t i t i o n was u n t i m e l y as 
t o them. See Rule 2 1 ( a ) ( 3 ) , A l a . R. App. P. ("The 
p r e s u m p t i v e l y r e a s o n a b l e time f o r f i l i n g a p e t i t i o n s e e k i n g 
r e v i e w of an o r d e r of a t r i a l c o u r t ... s h a l l be the same as 
the time f o r t a k i n g an a p p e a l . " ) , and Rule 4 ( a ) ( 1 ) , A l a . R. 
App. P. ("Except as o t h e r w i s e p r o v i d e d h e r e i n , i n a l l cases i n 
which an a p p e a l i s p e r m i t t e d by law as of r i g h t ... t o a c o u r t 
of a p p e a l s , the n o t i c e of a p p e a l r e q u i r e d by Rule 3 [ , A l a . R. 
App. P.,] s h a l l be f i l e d w i t h the c l e r k of the t r i a l c o u r t 
w i t h i n 42 days (6 weeks) of the e n t r y of the judgment or o r d e r 
appealed from " ) . 

2The employee d i d not seek t e m p o r a r y - d i s a b i l i t y b e n e f i t s . 
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t o h i s lower back w h i l e l i f t i n g a p i e c e of s t r u c t u r a l s t e e l i n 

the course of h i s employment w i t h the e m p l o y e r ; t h a t the 

i n j u r y he had s u s t a i n e d on November 4, 1996, had been 

s u r g i c a l l y r e p a i r e d by R i c k McKenzie, M.D. ("Dr. M c K e n z i e " ) , 

on November 7, 1996; t h a t the employee and the employer had 

reached a s e t t l e m e n t r e g a r d i n g the amount of the compensation 

and v o c a t i o n a l b e n e f i t s the employee was due as a r e s u l t of 

the November 4, 1996, i n j u r y and had l e f t open the amount of 

the m e d i c a l b e n e f i t s the employee was due; t h a t , a f t e r 

r e c u p e r a t i n g from the November 7, 1996, s u r g e r y , the employee 

had r e t u r n e d t o work f o r the employer and had performed h i s 

f u l l d u t i e s , which had i n c l u d e d p e r f o r m i n g manual l a b o r ; and 

t h a t the employee t h e r e a f t e r had s u s t a i n e d c u m u l a t i v e - t r a u m a 

i n j u r i e s t o h i s back and r i g h t l e g as a r e s u l t of p e r f o r m i n g 

manual l a b o r i n the course of h i s employment w i t h the 

employer. Answering, the employer d e n i e d t h a t the employee had 

s u s t a i n e d c u m u l a t i v e - t r a u m a i n j u r i e s , d e n i e d t h a t the employee 

was e n t i t l e d t o b e n e f i t s under the A c t , and a s s e r t e d v a r i o u s 

a f f i r m a t i v e d e f e n s e s . 

The t r i a l c o u r t s e t the case f o r a bench t r i a l on 

F e b r u a r y 29, 2010, t h a t was l i m i t e d t o the i s s u e whether the 

3 



2111228 

employee had s u s t a i n e d a compensable i n j u r y . On F e b r u a r y 28, 

2010, the employer moved t o s t r i k e a p o r t i o n of the d e p o s i t i o n 

t e s t i m o n y of Dr. McKenzie, which the employee had i n d i c a t e d 

t h a t he i n t e n d e d t o i n t r o d u c e a t the F e b r u a r y 29, 2010, t r i a l . 

The t r i a l c o u r t t r i e d the i s s u e whether the employee had 

s u s t a i n e d a compensable c u m u l a t i v e - t r a u m a i n j u r y on F e b r u a r y 

29 and A p r i l 17, 2012. D u r i n g the t r i a l , the t r i a l c o u r t h e a r d 

the l i v e t e s t i m o n y of w i t n e s s e s and a d m i t t e d i n t o e v i d e n c e the 

d e p o s i t i o n t e s t i m o n y of w i t n e s s e s , w r i t t e n documents, and 

photographs. The d e p o s i t i o n t e s t i m o n y a d m i t t e d by the t r i a l 

c o u r t i n c l u d e d the p o r t i o n o f Dr. McKenzie's d e p o s i t i o n 

t e s t i m o n y t h a t was the s u b j e c t of the employer's motion t o 

s t r i k e . 

On August 9, 2012, the t r i a l c o u r t e n t e r e d an o r d e r (1) 

d e t e r m i n i n g t h a t the employee had s u s t a i n e d a c u m u l a t i v e -

trauma i n j u r y t h a t was compensable under the A c t , (2) awarding 

the employee m e d i c a l b e n e f i t s under § 25-5-77, (3) d e f e r r i n g 

the a d j u d i c a t i o n of the i s s u e whether the employee was 

e n t i t l e d t o p e r m a n e n t - d i s a b i l i t y b e n e f i t s under § 25-5-57 

u n t i l the employee had reached maximum m e d i c a l improvement, 

(4) d e n y ing the employer's motion t o s t r i k e a p o r t i o n of Dr. 
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McKenzie's d e p o s i t i o n t e s t i m o n y , and (5) awarding the employee 

c o s t s i n the amount of $1,811. The employer then f i l e d i t s 

mandamus p e t i t i o n on September 20, 2012. 

I n i t i a l l y , the employer argues t h a t i t s mandamus p e t i t i o n 

s h o u l d be t r e a t e d as an ap p e a l because, the employer says, the 

t r i a l c o u r t ' s August 9, 2012, o r d e r c o n s t i t u t e d a f i n a l 

judgment. "'An ap p e a l o r d i n a r i l y l i e s o n l y from a f i n a l 

judgment.'" A l v i r a v. Campbell, 909 So. 2d 847, 849 ( A l a . C i v . 

App. 2005) ( q u o t i n g Tomlinson v. Tomlinson, 816 So. 2d 57, 58 

( A l a . C i v . App. 2001)). "A f i n a l judgment c o m p l e t e l y 

a d j u d i c a t e s a l l m a t t e r s i n c o n t r o v e r s y between the p a r t i e s . " 

S t a n f o r d v. F e i g e , 816 So. 2d 501, 502 ( A l a . C i v . App. 2001) . 

T h i s c o u r t has h e l d t h a t an o r d e r d e t e r m i n i n g t h a t an i n j u r y 

i s compensable under the A c t and awarding m e d i c a l b e n e f i t s 

o n l y , w i t h o u t a d j u d i c a t i n g the i s s u e whether the worker i s 

e n t i t l e d t o d i s a b i l i t y b e n e f i t s , does not c o n s t i t u t e a f i n a l 

judgment because such an o r d e r does not c o m p l e t e l y a d j u d i c a t e 

the worker's c l a i m under the A c t . See Ex p a r t e Cowabunga,  

In c . , 67 So. 3d 136, 138 ( A l a . C i v . App. 2011); SouthernCare,  

Inc. v. Cowart, 48 So. 3d 632 ( A l a . C i v . App. 2009), w r i t 

quashed, Ex p a r t e SouthernCare, I n c . , 48 So. 3d 635 ( A l a . 
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2010); Homes of Legend, I n c . v. O'Neal, 855 So. 2d 536 ( A l a . 

C i v . App. 2003); and USA Motor E x p r e s s , I n c . v. Renner, 853 

So. 2d 1019 ( A l a . C i v . App. 2003). In the p r e s e n t case, 

a l t h o u g h the August 9, 2012, o r d e r d e t e r m i n e d t h a t the 

employee had s u s t a i n e d a compensable i n j u r y and awarded him 

m e d i c a l b e n e f i t s under § 25-5-77, i t d i d not a d j u d i c a t e the 

employee's c l a i m i n s o f a r as i t sought p e r m a n e n t - d i s a b i l i t y 

b e n e f i t s under § 25-5-57; in d e e d , the August 9, 2012, o r d e r 

e x p r e s s l y d e f e r r e d the a d j u d i c a t i o n of the i s s u e whether the 

employee was e n t i t l e d t o p e r m a n e n t - d i s a b i l i t y b e n e f i t s under 

§ 25-5-57 u n t i l the employee had reached maximum m e d i c a l 

improvement. A c c o r d i n g l y , the August 9, 2012, o r d e r i s not a 

f i n a l judgment t h a t w i l l s u p port an a p p e a l . I d . 

In Cowabunga, Cowabunga, I n c . , d o i n g b u s i n e s s as Domino's 

P i z z a ("Cowabunga"), sought a p p e l l a t e r e v i e w of an 

i n t e r l o c u t o r y o r d e r d e t e r m i n i n g t h a t Thomas W. Sh o r t had 

s u s t a i n e d a compensable i n j u r y and awarding Short m e d i c a l 

b e n e f i t s . A l t h o u g h we r u l e d t h a t an appe a l would not l i e from 

t h a t i n t e r l o c u t o r y o r d e r , Cowabunga, 67 So. 3d a t 138, we 

determined t h a t Cowabunga was e n t i t l e d t o a p p e l l a t e r e v i e w of 
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t h a t i n t e r l o c u t o r y o r d e r by a p e t i t i o n f o r a w r i t of mandamus 

because 

" [ a ] w a i t i n g r e v i e w of the o r d e r by ap p e a l [ a f t e r a 
f i n a l judgment had been entered] would o n l y f o r c e 
[Cowabunga] t o i n c u r f u r t h e r expenses t h a t i t may 
not owe and t h a t i t may never r e c o v e r from [Short] 
who, as e v i d e n c e d by the f a c t t h a t [Cowabunga] i s 
now v o l u n t a r i l y p a y i n g t e m p o r a r y - t o t a l - d i s a b i l i t y 
b e n e f i t s , i s c u r r e n t l y unable t o earn wages." 

Cowabunga, 67 So. 3d a t 139. A l t h o u g h the employer i n the 

p r e s e n t case i s not p a y i n g the employee t e m p o r a r y - t o t a l -

d i s a b i l i t y b e n e f i t s , d e l a y i n g r e v i e w of the t r i a l c o u r t ' s 

August 9, 2012, o r d e r awarding m e d i c a l b e n e f i t s would 

p o t e n t i a l l y f o r c e the employer t o i n c u r m e d i c a l expenses i t 

may not owe and may not be a b l e t o r e c o v e r from the employee. 

A c c o r d i n g l y , we conclude t h a t an ap p e a l would not a f f o r d the 

employer an adequate remedy i n t h i s case, and, t h e r e f o r e , we 

w i l l r e v i e w the t r i a l c o u r t ' s August 9, 2012, o r d e r p u r s u a n t 

to the employer's mandamus p e t i t i o n . See Cowabunga. 

"Mandamus i s a d r a s t i c and e x t r a o r d i n a r y w r i t , 
t o be i s s u e d o n l y where t h e r e i s (1) a c l e a r l e g a l 
r i g h t i n the p e t i t i o n e r t o the o r d e r sought; (2) an 
i m p e r a t i v e duty upon the respondent t o perform, 
accompanied by a r e f u s a l t o do so; (3) the l a c k of 
another adequate remedy; and (4) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n of the c o u r t . " 

Ex p a r t e Integon Corp., 672 So. 2d 497, 499 ( A l a . 1995). 

7 



2111228 

The employer argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t the employee had proved by c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t he had s u s t a i n e d a compensable 

cu m u l a t i v e - t r a u m a i n j u r y . 

" I n o r d e r t o prove t h a t an i n j u r y arose from 
w o r k - r e l a t e d c u m u l a t i v e trauma, an employee must 
p r e s e n t c l e a r and c o n v i n c i n g e v i d e n c e of l e g a l and 
m e d i c a l c a u s a t i o n . V a l t e x , I n c . v. Brown, 897 So. 2d 
332, 334 ( A l a . C i v . App. 2004); Safeco I n s . Co. v.  
Blackmon, 851 So. 2d 532, 537 ( A l a . C i v . App. 2002); 
and § 2 5 - 5 - 8 1 ( c ) , A l a . Code 1975. ' C l e a r and 
c o n v i n c i n g ' e v i d e n c e i s 

"'evidence t h a t , when wei g h t e d a g a i n s t 
e v i d e n c e i n o p p o s i t i o n , w i l l produce i n the 
mind of the t r i e r of f a c t a f i r m c o n v i c t i o n 
as t o each e s s e n t i a l element of the c l a i m 
and a h i g h p r o b a b i l i t y as t o the 
c o r r e c t n e s s of the c o n c l u s i o n . P r o o f by 
c l e a r and c o n v i n c i n g e v i d e n c e r e q u i r e s a 
l e v e l of p r o o f g r e a t e r than a preponderance 
of the e v i d e n c e or the s u b s t a n t i a l weight 
of the e v i d e n c e , but l e s s than beyond a 
r e a s o n a b l e doubt.' 

"§ 2 5 - 5 - 8 1 ( c ) , A l a . Code 1975. 

"'To e s t a b l i s h l e g a l c a u s a t i o n , the 
employee must prove t h a t "the performance 
of h i s or her d u t i e s as an employee exposed 
him or her t o a danger or r i s k m a t e r i a l l y 
i n excess of t h a t t o which people are 
n o r m a l l y exposed i n t h e i r everyday l i v e s . " 
Ex p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 
262, 267 ( A l a . 1996) . To e s t a b l i s h m e d i c a l 
c a u s a t i o n , the employee must prove t h a t the 
danger or r i s k t o which the employee was 
exposed "'was i n f a c t [a] c o n t r i b u t i n g 
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cause of the i n j u r y ' " f o r which b e n e f i t s 
are sought. I d . a t 269 ( q u o t i n g C i t y of  
T u s c a l o o s a v. Howard, 55 A l a . App. 701, 318 
So. 2d 729, 732 ( C i v . 1975)).' 

"Madix, I n c . v. Champion, 927 So. 2d 833, 837 ( A l a . 
C i v . App. 2005). On a p p e a l , when an employer 
c h a l l e n g e s a f i n d i n g t h a t an employee has proven a 
w o r k - r e l a t e d c u m u l a t i v e - t r a u m a i n j u r y , t h i s c o u r t 
r e v i e w s the r e c o r d t o determine whether the t r i a l 
c o u r t , based on i t s w e i g h i n g of the competing 
e v i d e n c e , r e a s o n a b l y c o u l d have been c l e a r l y 
c o n v i n c e d t h a t c u m u l a t i v e trauma i n the employment 
l e g a l l y and m e d i c a l l y caused the i n j u r y . Ex p a r t e  
M c I n i s h , 47 So. 3d 767, 770 ( A l a . 2008)." 

C i t y of Gadsden v. S c o t t , 61 So. 3d 296, 301-02 ( A l a . C i v . 

App. 2010). 

"In d e c i d i n g whether i t was r e a s o n a b l e f o r a t r i a l 
c o u r t t o have c o n c l u d e d t h a t a f a c t was proven by 
c l e a r and c o n v i n c i n g e v i d e n c e , i . e . , whether i t was 
r e a s o n a b l e f o r the f a c t - f i n d e r t o reach a f i r m 
c o n v i c t i o n as t o each e s s e n t i a l element of the c l a i m 
and i n f e r a h i g h p r o b a b i l i t y as t o the c o r r e c t n e s s 
of the c o n c l u s i o n , the a p p e l l a t e c o u r t must l i m i t 
i t s d e t e r m i n a t i o n t o 'whether t h e r e was s u b s t a n t i a l 
e v i d e n c e b e f o r e the t r i a l c o u r t t o s u p p o r t a f a c t u a l 
f i n d i n g , based upon the t r i a l c o u r t ' s w e i g h i n g of 
the e v i d e n c e , t h a t would' produce a f i r m c o n v i c t i o n 
i n the mind of the t r i e r of f a c t . Ex p a r t e M c I n i s h , 
47 So. 3d [767,] 778 [ ( A l a . 2 0 0 8 ) ] . 

"As t o the ' s u b s t a n t i a l e v i d e n c e ' s t a n d a r d of 
a p p e l l a t e r e v i e w , ' s u b s t a n t i a l e v i d e n c e ' p r o p e r l y i s 
d e f i n e d as '"evidence of such weight and q u a l i t y 
t h a t f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved."' Ex 
p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 262, 268-69 
( A l a . 1996) ( q u o t i n g West v. Founders L i f e Assurance 
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Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). 
F u r t h e r , A l a . Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 2 ) , mandates 
the use of the ' s u b s t a n t i a l e v i d e n c e ' s t a n d a r d of 
a p p e l l a t e r e v i e w when r e v i e w i n g 'pure f i n d i n g s of 
f a c t , ' but i t does not d i s t i n g u i s h between cases i n 
which a c l a i m a n t ' s e v i d e n t i a r y burden a t t r i a l i s a 
'preponderance of the e v i d e n c e ' or ' c l e a r and 
c o n v i n c i n g ' e v i d e n c e ; because the A c t i s s i l e n t i n 
t h a t r e g a r d , a p p e l l a t e c o u r t s must r e v i e w judgments 
by v i e w i n g e v i d e n c e adduced t o meet e i t h e r the 
'preponderance' or the ' c l e a r and c o n v i n c i n g ' 
e v i d e n t i a r y burden under the same ' s u b s t a n t i a l 
e v i d e n c e ' s t a n d a r d , f o r e c l o s i n g a p p e l l a t e r e w e i g h i n g 
of e v i d e n c e i n b o t h types of c a s e s . Ex p a r t e  
M c I n i s h , 47 So. 3d a t 773. That s a i d , the 
' s u b s t a n t i a l e v i d e n c e ' s t a n d a r d of r e v i e w i s a p p l i e d 
i n ' n e c e s s a r i l y d i f f e r e n t degrees' i n the two types 
of c a s e s, w i t h 'the quantum of p r o o f n e c e s s a r y t o 
s u s t a i n on a p p e a l ' a f i n d i n g of f a c t i n a ' c l e a r and 
c o n v i n c i n g ' c o n t e x t b e i n g ' g r e a t e r t h a n ' t h a t i n a 
'preponderance' c o n t e x t . I d . a t 777-78." 

DeShazo Crane Co. v. H a r r i s , 57 So. 3d 105, 108 ( A l a . C i v . 

App. 2009). 

In i t s August 9, 2012, o r d e r , the t r i a l c o u r t made the 

f o l l o w i n g p e r t i n e n t f a c t u a l f i n d i n g s : 

"In 1996, the [employee] i n j u r e d h i s lower back 
w h i l e w o r k i n g f o r the [employer] and underwent 
s u r g e r y t o r e p a i r i t . T h i s i n j u r y was a c c e p t e d as 
compensable under the Workers' Compensation A c t by 
[the employer's] workers' compensation i n s u r e r a t 
the time and the c l a i m was s e t t l e d , l e a v i n g the 
m e d i c a l b e n e f i t s open. T h e r e a f t e r , the [employee] 
r e t u r n e d t o work f o r the [employer] a t f u l l duty, 
and was not on l i g h t , l i m i t e d or r e s t r i c t e d duty. He 
performed h i s normal job i n a normal f a s h i o n . He 
then l e f t the [employer] t o work f o r another 
company. In 2005, he r e t u r n e d t o work f o r the 
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[employer] as a s u p e r i n t e n d e n t . A g a i n , he performed 
h i s normal j o b i n a normal manner and was not on 
l i m i t e d , l i g h t , or r e s t r i c t e d duty. B e g i n n i n g i n 
2008, the [employer] s t a r t e d h a v i n g t r o u b l e w i t h h i s 
back and r e p o r t e d t o the [employer] t h a t he thought 
he would have t o have another s u r g e r y i f h i s back 
c o n t i n u e d t o d e t e r i o r a t e . On January 27, 2010, the 
[employee] r e t u r n e d t o Dr. R i c k McKenzie, the 
surgeon who had o p e r a t e d on him i n 1996. Dr. 
McKenzie noted t h a t the [employee] needed a d d i t i o n a l 
s u r g e r y . In F e b r u a r y 2010, the [employee's] 
employment d u t i e s changed t o an o f f i c e s e t t i n g . He 
has c o n t i n u e d w o r k i n g on a f u l l time b a s i s i n t h a t 
c a p a c i t y through the date of t r i a l . The [employee] 
i s not c l a i m i n g any temporary t o t a l d i s a b i l i t y . 

"The c o u r t f i n d s t h a t the [employee's] work as 
a s u p e r i n t e n d e n t from 2005 u n t i l F e b r u a r y 2010 
i n v o l v e d a s i g n i f i c a n t amount of manual l a b o r , i n 
a d d i t i o n t o s u p e r v i s o r y r e s p o n s i b i l i t i e s . While the 
w i t n e s s e s ' t e s t i m o n y d i f f e r e d as t o the percentage 
of time t h a t the [employee] spent p e r f o r m i n g manual 
l a b o r as compared t o s u p e r v i s o r y d u t i e s , a l l 
w i t n e s s e s t e s t i f i e d t h a t the [employee's] work 
i n c l u d e d elements of manual l a b o r . A f t e r w e i g h i n g 
the c r e d i b i l i t y of the w i t n e s s e s , the c o u r t f i n d s 
t h a t the [employee's] j o b i n c l u d e d a s i g n i f i c a n t 
amount of bending over t o work on items a t h i s f e e t 
or underneath them, l i f t i n g and c a r r y i n g items of 
v a r y i n g w e i g h t s , s t a n d i n g , w a l k i n g , and c l i m b i n g . 
These a c t i v i t i e s were not performed i n s p o r a d i c , 
i s o l a t e d i n s t a n c e s but were a r o u t i n e p a r t of h i s 
everyday j o b . Dr. McKenzie t e s t i f i e d by d e p o s i t i o n 
t h a t i f the [employee] performed t h i s type of work 
i n h i s j o b , then h i s back i n j u r y was a t l e a s t work 
r e l a t e d i n p a r t . He summarized h i s t e s t i m o n y by 
s t a t i n g : 

" ' I t i s i m p o s s i b l e t o say t h a t t h i s i n j u r y 
i s e n t i r e l y w o r k - r e l a t e d . He has a j o b t h a t 
r e q u i r e s a l o t of heavy l i f t i n g and does a 
l o t of l i f t i n g f l o o r t o knee. The b e s t I 
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can surmise i s t h a t t h i s i s a c o m b i n a t i o n 
of wear and t e a r t h a t has o c c u r r e d from 
j u s t w o r k i n g and j u s t e x a c e r b a t e d by t h i s 
gentleman's d e g e n e r a t i v e d i s c problems and 
weak d i s c t h a t p r e s e n t as a c o m b i n a t i o n of 
h i s w o r k - r e l a t e d event. The o n l y way I can 
be f a i r about t h i s d e a l i s t o say t h a t t h i s 
i s a f i f t y p e r c e n t work comp i s s u e , 
secondary t o the d i s c r u p t u r e t h a t 
p r e d i s p o s e d weakness of the d i s c space. And 
then f i f t y p e r c e n t ... because of the job 
and type a c t i v i t i e s t h a t he does. T h i s i s 
not an e n t i r e l y work r e l a t e d event; however 
t h i s c l e a r l y has work r e l a t e d event i s s u e s 
a s s o c i a t e d w i t h i t . And I am deeming t h i s 
a f i f t y f i f t y problem.' (McKenzie 
d e p o s i t i o n September 29, 2011, pp. 41-42). 

"From the e v i d e n c e , the c o u r t f i n d s t h a t the 
[employee's] work from 2005 through F e b r u a r y 2010, 
d i d , i n f a c t , c o n t r i b u t e t o h i s need f o r a d d i t i o n a l 
s u r g e r y and the e v i d e n c e i s c l e a r and c o n v i n c i n g (as 
d e f i n e d by the L e g i s l a t u r e ) t h a t he has a 
compensable c u m u l a t i v e i n j u r y . 

"The [employer] has d e n i e d the [employee's] 
c l a i m , a l t h o u g h i t i s noted t h a t t h i s case p r e s e n t e d 
c o n f l i c t i n g e v i d e n c e and t h e r e were grounds f o r the 
d e n i a l . " 

Based on those f a c t u a l f i n d i n g s , the t r i a l c o u r t 

d e t e r m i n e d t h a t the employee had s u s t a i n e d a compensable 

cu m u l a t i v e - t r a u m a i n j u r y w h i l e w o r k i n g f o r the employer from 

2005 through F e b r u a r y 2010. 

The employer argues t h a t the t r i a l c o u r t ' s d e t e r m i n a t i o n s 

t h a t the employee had proved by c l e a r and c o n v i n c i n g e v i d e n c e 
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t h a t h i s d u t i e s had r e q u i r e d him t o p e r f o r m "a s i g n i f i c a n t 

amount of manual l a b o r " and t h a t h i s performance of t h a t 

manual l a b o r had exposed him t o a danger or r i s k of s u s t a i n i n g 

a c u m u l a t i v e - t r a u m a i n j u r y t h a t was m a t e r i a l l y i n excess of 

t h a t t o which people are n o r m a l l y exposed i n t h e i r everyday 

l i v e s are not s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . The e v i d e n c e 

was i n c o n f l i c t r e g a r d i n g how much manual l a b o r the employee 

had been r e q u i r e d t o p e r f o r m i n the course of h i s employment 

from 2005 through F e b r u a r y 2010 and r e g a r d i n g the n a t u r e of 

the manual l a b o r he had been r e q u i r e d t o p e r f o r m d u r i n g t h a t 

p e r i o d . The employee t e s t i f i e d a t t r i a l t h a t he had spent 

a p p r o x i m a t e l y 60% of h i s time a t work p e r f o r m i n g manual l a b o r 

from 2005 through F e b r u a r y 2010. He f u r t h e r t e s t i f i e d t h a t the 

manual l a b o r he had performed d u r i n g t h a t p e r i o d had i n v o l v e d 

l i f t i n g heavy m a t e r i a l s and equipment; i n s t a l l i n g and 

r e t r o f i t t i n g r o o f s , t a s k s t h a t had r e q u i r e d t h a t he bend, 

sto o p , squat, and k n e e l r e p e t i t i v e l y ; and p e r f o r m i n g manual 

l a b o r on g e n e r a l - c o n t r a c t i n g j o b s . He f u r t h e r t e s t i f i e d t h a t 

the m a j o r i t y of the work he had performed i n i n s t a l l i n g and 

r e t r o f i t t i n g r o o f s was a t the l e v e l of h i s f e e t . 
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J e r r y Wyatt, one of the employer's s u b c o n t r a c t o r s , 

t e s t i f i e d a t t r i a l t h a t he had worked on a g e n e r a l - c o n t r a c t i n g 

j o b w i t h the employee f o r 6 weeks i n 2008 and t h a t the 

employee had spent a p p r o x i m a t e l y 75% t o 80% of h i s time on 

t h a t job p e r f o r m i n g manual l a b o r . Wyatt f u r t h e r t e s t i f i e d t h a t 

the manual l a b o r performed by the employee on t h a t j o b had 

i n v o l v e d hanging metal doors t h a t weighed a p p r o x i m a t e l y 65 t o 

70 pounds each, u n l o a d i n g 4-foot by 8-foot sheets of Sheetrock 

brand d r y w a l l p r o d u c t w e i g h i n g a p p r o x i m a t e l y 45 t o 50 pounds 

each, c a r r y i n g 2 s h e e t s of t h a t p r o d u c t a t a time w i t h the 

employee's h e l p e r a d i s t a n c e of 35 y a r d s , and i n s t a l l i n g 

a p p r o x i m a t e l y 50 l i n e a r f e e t of l o c k e r s packaged i n boxes 

w e i g h i n g a p p r o x i m a t e l y 100 pounds. 

S t u a r t K i r k s e y ( " S t u a r t " ) , who had worked f o r the 

employer from 1997 u n t i l F e b r u a r y 2011, h a v i n g begun as a 

l a b o r e r and h a v i n g worked h i s way up t o the p o s i t i o n of 

g e n e r a l s u p e r i n t e n d e n t , t e s t i f i e d by d e p o s i t i o n . He t e s t i f i e d 

t h a t he had worked on jo b s w i t h the employee and t h a t the 

employee had spent the m a j o r i t y of h i s time on those j o b s 

p e r f o r m i n g manual l a b o r . S t u a r t a l s o t e s t i f i e d t h a t he had 

l e f t h i s employment as a g e n e r a l s u p e r i n t e n d e n t w i t h the 
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employer i n Febr u a r y 2011 because of the t o l l the manual l a b o r 

he had been r e q u i r e d t o p e r f o r m as a g e n e r a l s u p e r i n t e n d e n t 

had taken on h i s body. In a d d i t i o n , S t u a r t t e s t i f i e d t h a t 

W i l l i a m Johns and Robert K i r k s e y ("Robert"), the owners of the 

employer, had r a r e l y come t o j o b s i t e s . 

The two owners of the employer a l s o t e s t i f i e d a t t r i a l . 

Johns e s t i m a t e d t h a t , d u r i n g the p e r i o d from 2005 through 

F e b r u a r y 2010, the employee had spent 50% of h i s time 

p e r f o r m i n g manual l a b o r , w i t h 25% of t h a t manual l a b o r h a v i n g 

f a l l e n i n the l i g h t - d u t y range and 25% i n the medium-duty 

range. Robert e s t i m a t e d t h a t the employee had spent 20% of h i s 

time p e r f o r m i n g manual l a b o r and t h a t the employee had been 

a s s i s t e d by a h e l p e r i n p e r f o r m i n g manual l a b o r . C h a r l e s 

Winston, a l a b o r e r employed by the employer who t e s t i f i e d a t 

t r i a l , e s t i m a t e d t h a t the employee had spent a p p r o x i m a t e l y 35% 

to 40% of h i s time p e r f o r m i n g manual l a b o r . 

Given the c o n f l i c t i n g e v i d e n c e r e g a r d i n g how much manual 

l a b o r the employee had performed d u r i n g the p e r i o d from 2005 

through F e b r u a r y 2010 and r e g a r d i n g the n a t u r e of t h a t manual 

l a b o r , we conclude t h a t the t r i a l c o u r t , based on i t s w e i g h i n g 

of the competing e v i d e n c e , r e a s o n a b l y c o u l d have determined 
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t h a t the employee had performed a s u b s t a n t i a l amount of manual 

l a b o r i n the course of h i s employment w i t h the employer from 

2005 through F e b r u a r y 2010; t h a t t h a t manual l a b o r had 

i n v o l v e d l i f t i n g and r e p e t i t i v e bending, s t o o p i n g , s q u a t t i n g , 

and k n e e l i n g ; and t h a t h i s performance of t h a t manual l a b o r 

had exposed him t o a danger or r i s k m a t e r i a l l y i n excess of 

t h a t t o which people are n o r m a l l y exposed i n t h e i r everyday 

l i v e s . See Ex p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 262, 267 

( A l a . 1996); and C i t y of Gadsden, s u p r a . C onsequently, we 

conclude t h a t the t r i a l c o u r t , based on i t s w e i g h i n g of the 

competing e v i d e n c e , p r o p e r l y r u l e d t h a t the manual l a b o r 

performed by the employee was the l e g a l cause of c u m u l a t i v e -

trauma i n j u r y t o h i s back. I d . 

With r e s p e c t t o the i s s u e whether the manual l a b o r 

performed by the employee c o n s t i t u t e d the m e d i c a l cause of h i s 

back i n j u r y , the t r i a l c o u r t had b e f o r e i t the t r a n s c r i p t of 

the d e p o s i t i o n t e s t i m o n y of Dr. McKenzie, Dr. McKenzie's 

w r i t t e n m e d i c a l r e c o r d r e g a r d i n g a v i s i t by the employee on 

March 10, 2010 ("the m e d i c a l r e c o r d " ) , and the t r a n s c r i p t of 

the d e p o s i t i o n t e s t i m o n y of Les Fowler, M.D. ("Dr. F o w l e r " ) , 

the p h y s i c i a n s e l e c t e d by the employer's i n s u r a n c e c a r r i e r t o 
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p e r f o r m an independent m e d i c a l e v a l u a t i o n of the employee. In 

p e r t i n e n t p a r t , the m e d i c a l r e c o r d s t a t e s : 

"The [employee] and I had a n i c e d i s c u s s i o n 
today i n the presence of h i s w i f e r e g a r d i n g h i s 
p r e v i o u s i n j u r y . He had a p r e v i o u s huge d i s c 
h e r n i a t i o n a t L5-S1 which was t r e a t e d by d i s c e c t o m y . 
He had done w e l l from t h i s but over time has 
d e v e l o p e d worsening back p a i n . He r e t u r n e d w i t h 
s evere d i s c d e g e n e r a t i o n a t L5-S1, which was h i s 
r u p t u r e d d i s c l e v e l . 

" I t i s i m p o s s i b l e t o say t h a t t h i s i n j u r y i s 
e n t i r e l y w o r k - r e l a t e d . He has done w e l l , he has a 
j o b t h a t r e q u i r e s a l o t of heavy l i f t i n g . He does a 
l o t of l i f t i n g from f l o o r - t o - k n e e . The b e s t I can 
surmise i s , t h i s i s a c o m b i n a t i o n of wear and t e a r 
t h a t has o c c u r r e d from j u s t w o r k i n g , and t h i s 
e x a c e r b a t e d t h i s gentleman's d e g e n e r a t i v e d i s c 
problems and weak d i s c t h a t was p r e s e n t as a 
c o m b i n a t i o n of h i s w o r k - r e l a t e d event. 

"The o n l y way I can be f a i r about t h i s d e a l i s 
t o say t h a t t h i s i s a 50% workman's comp i s s u e 
secondary t o the d i s c r u p t u r e , the p r e d i s p o s e d 
weakness of the d i s c space, and then 50% because of 
the type of j o b and a c t i v i t i e s he does. T h i s i s not 
an e n t i r e l y w o r k - r e l a t e d event; however, t h i s 
c l e a r l y has w o r k - r e l a t e d event i s s u e s a s s o c i a t e d 
w i t h i t , and I am deeming t h i s a 50/50 problem." 

C o n s i s t e n t w i t h the m e d i c a l r e c o r d , Dr. McKenzie t e s t i f i e d i n 

h i s d e p o s i t i o n t h a t the manual l a b o r t h a t the employee had 

performed i n the course of h i s employment w i t h the employer 

had c o n t r i b u t e d t o the d e g e n e r a t i o n of h i s d i s k a t L5-S1. 
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In h i s d e p o s i t i o n , Dr. Fowler gave the f o l l o w i n g 

t e s t i m o n y : 

" [ C o u n s e l f o r the employer:] Cumulative trauma i s 
the type c l a i m he i s making, Doctor. And I t h i n k we 
can s t i p u l a t e [the employee] c o n t i n u e d t o work f o r 
t h i s company i n s e v e r a l d i f f e r e n t p o s i t i o n s from 
1996 u n t i l I assume even through today? 

" [ C o u n s e l f o r the employee]: C o r r e c t . 

" [ C o u n s e l f o r the employer:] Assuming those f a c t s t o 
be t r u e [ , ] Doctor [,] can you say t o a r e a s o n a b l e 
degree of m e d i c a l c e r t a i n t y whether or not h i s 
c o n t i n u e d work i n t h a t environment would have 
c o n t r i b u t e d i n d e p e n d e n t l y t o h i s c u r r e n t m e d i c a l 
c o n d i t i o n ? 

"[The w i t n e s s : ] Yes. I mean the work t h a t he i s 
d o i n g i f i t i s , you know, p h y s i c a l type a c t i v i t y 
w i t h l i f t i n g , p u s h i n g , p u l l i n g , those w i l l have 
c o n t r i b u t e d t o the problem t h a t he i s e x p e r i e n c i n g 
r i g h t now. 

" [ C o u n s e l f o r the employer:] Would i t have 
permanently worsened h i s c o n d i t i o n ? 

"[The w i t n e s s : ] Yes." 

We conclude t h a t , based on the m e d i c a l r e c o r d , the 

d e p o s i t i o n t e s t i m o n y of Dr. McKenzie, and the d e p o s i t i o n 

t e s t i m o n y of Dr. Fowler, the t r i a l c o u r t r e a s o n a b l y determined 

t h a t the manual l a b o r the employee had performed i n the course 

of h i s employment w i t h the employer from 2005 through F e b r u a r y 

2010 was i n f a c t a c o n t r i b u t i n g cause of the employees' d i s k 
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d e g e n e r a t i o n a t L5-S1. See Ex p a r t e T r i n i t y Indus., s u p r a ; and 

C i t y of Gadsden, s u p r a . Consequently, we conclude t h a t the 

t r i a l c o u r t , based on i t s w e i g h i n g of the competing e v i d e n c e , 

d i d not e r r i n r u l i n g t h a t manual l a b o r the employee had 

performed i n the course of h i s employment w i t h the employer 

from 2005 through F e b r u a r y 2010 caused the employee's 

cu m u l a t i v e - t r a u m a i n j u r y t o h i s back from a m e d i c a l 

s t a n d p o i n t . I d . 

Based upon the f o r e g o i n g a n a l y s i s , we must conclude t h a t 

the employer has f a i l e d t o show t h a t i t has a c l e a r l e g a l 

r i g h t t o a w r i t of mandamus d i r e c t i n g the t r i a l c o u r t t o s e t 

a s i d e i t s August 9, 2012, o r d e r i n s o f a r as t h a t o r d e r 

determined t h a t the employee has s u s t a i n e d a c u m u l a t i v e - t r a u m a 

i n j u r y t h a t i s compensable under the A c t and awarded the 

employee m e d i c a l b e n e f i t s under § 25-5-77. 

The employer a l s o argues t h a t the t r i a l c o u r t a c t e d 

o u t s i d e i t s d i s c r e t i o n i n denying the employer's motion t o 

s t r i k e a p o r t i o n of Dr. McKenzie's d e p o s i t i o n t r a n s c r i p t . 

However, even i f the t r i a l c o u r t had s t r i c k e n Dr. McKenzie's 

d e p o s i t i o n t r a n s c r i p t i n i t s e n t i r e t y , the m e d i c a l r e c o r d and 

Dr. Fowler's d e p o s i t i o n t e s t i m o n y c o n s t i t u t e s u b s t a n t i a l 
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evi d e n c e s u p p o r t i n g the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the 

employee had proved m e d i c a l c a u s a t i o n . T h e r e f o r e , assuming, 

w i t h o u t d e c i d i n g , t h a t the t r i a l c o u r t e r r e d i n denying the 

employer's motion t o s t r i k e , i t s d e n i a l of the motion was 

harmless e r r o r . See Rule 45, A l a . R. App. P. ( p r o v i d i n g t h a t 

the improper a d m i s s i o n of evi d e n c e i s not a b a s i s f o r r e l i e f 

i n an a p p e l l a t e c o u r t when the e r r o r complained of i s 

h a r m l e s s ) . 

F i n a l l y , the employer's p e t i t i o n s t a t e s t h a t the employer 

i s s e e k i n g a w r i t of mandamus d i r e c t i n g the t r i a l c o u r t t o s e t 

a s i d e i t s August 9, 2012, o r d e r i n s o f a r as t h a t o r d e r awarded 

the employee c o s t s i n the amount of $1,811. " A c c o r d i n g t o §§ 

25-5-89 and 12-21-144, [Ala . ] Code 1975, the t a x i n g of c o s t s 

i n a case i s w i t h i n the d i s c r e t i o n of the t r i a l c o u r t , s u b j e c t 

t o the g u i d e l i n e of Rule 5 4 ( d ) , [Ala.] R. C i v . P." L i t t l e t o n  

v. G o l d K i s t , I n c . , 480 So. 2d 1236, 1238 ( A l a . C i v . App. 

1985); see a l s o Ex p a r t e E l l e n b u r g , 627 So. 2d 398, 400 ( A l a . 

1993). The employer has made no showing whatsoever t h a t the 

t r i a l c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n i n awarding the 

employee c o s t s i n the amount of $1,811. 
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A c c o r d i n g l y , f o r the reasons d i s c u s s e d above, we deny the 

employer's p e t i t i o n i n i t s e n t i r e t y . 

PETITION DENIED. 

Thompson, P.J., co n c u r s . 

Moore, J . , concurs s p e c i a l l y , which Thomas, J . , j o i n s . 

Donaldson, J . , recuses h i m s e l f . 
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MOORE, Judge, c o n c u r r i n g s p e c i a l l y . 

A l t h o u g h I m a i n t a i n t h a t § 25-5-81, A l a . Code 1975, a 

p a r t of the Alabama Workers' Compensation A c t , § 25-5-1 e t 

seq., A l a . Code 1975, a u t h o r i z e s a p peals from " n o n f i n a l " 

judgments l i k e the one a t i s s u e i n t h i s case, see SCI Alabama  

F u n e r a l S e r v s . , I n c . v. H e s t e r , 984 So. 2d 1207, 1211 ( A l a . 

C i v . App. 2007 )(Moore, J . , c o n c u r r i n g i n the r e s u l t , w i t h 

w r i t i n g , j o i n e d by Thomas, J . ) , and t h a t the m e r i t s of a 

c o m p e n s a b i l i t y d e t e r m i n a t i o n cannot be r e v i e w e d v i a a p e t i t i o n 

f o r a w r i t of mandamus, see Ex p a r t e Cowabunga, I n c . , 67 So. 

3d 136, 143-44 ( A l a . C i v . App. 2011) (Moore, J . , c o n c u r r i n g i n 

p a r t and d i s s e n t i n g i n p a r t , w i t h w r i t i n g , j o i n e d by Thomas, 

J . ) , I r e c o g n i z e t h a t my o p i n i o n remains i n the m i n o r i t y on 

t h i s c o u r t . Hence, u n l e s s and u n t i l a m a j o r i t y of t h i s c o u r t , 

or our supreme c o u r t , d e c i d e s o t h e r w i s e , I am c o n s t r a i n e d t o 

agree t h a t t h i s c o u r t may c o n s i d e r the m e r i t s of the p e t i t i o n 

f o r a w r i t of mandamus f i l e d by Johns & K i r k s e y , I n c . ("the 

e m p l o y e r " ) . In t h a t r e g a r d , I concur f u l l y w i t h the main 

o p i n i o n t h a t Thomas C. Dodson I I I ("the employee") p r e s e n t e d 

s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t he s u s t a i n e d a 

compensable back i n j u r y r e s u l t i n g from c u m u l a t i v e trauma 
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w i t h i n h i s employment and t h a t the employer d i d not p r e s e n t 

any o t h e r ground w a r r a n t i n g the i s s u a n c e of a w r i t of 

mandamus. 

Thomas, J . , co n c u r s . 
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