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THOMAS, Judge. 

In 2006, B.C. ("the mother") con s e n t e d t o a judgment of 

the Jackson J u v e n i l e Court p l a c i n g A.B. and A.M. ("the 

c h i l d r e n " ) i n the cu s t o d y of M.A. and A.A., the c h i l d r e n ' s 

m a t e r n a l g r e a t - a u n t and her husband ( r e f e r r e d t o c o l l e c t i v e l y 

as "the c u s t o d i a n s " ) . 1 R.H.M. and H.R.M., the m a t e r n a l g r e a t -

u n c l e and h i s w i f e ( r e f e r r e d t o c o l l e c t i v e l y as "the 

n o n c u s t o d i a l r e l a t i v e s " ) , were awarded v i s i t a t i o n w i t h the 

c h i l d r e n e v e r y Thursday from 8:00 a.m. t o 8:00 p.m. and 

a l t e r n a t i n g weekends from F r i d a y a t 5:00 p.m. t o Sunday a t 

8:00 a.m. The r e c o r d does not i n d i c a t e the s p e c i f i c 

v i s i t a t i o n r i g h t s a f f o r d e d the mother; however, M.A. t e s t i f i e d 

t h a t " i t ' s i n the papers t h a t she can come and v i s i t . " 

In A p r i l 2011, the c u s t o d i a n s sought t o adopt the 

c h i l d r e n . To t h a t end, th e y f i l e d p e t i t i o n s s e e k i n g the 

t e r m i n a t i o n of the p a r e n t a l r i g h t s of the mother t o the 

c h i l d r e n i n the DeKalb J u v e n i l e C o u r t . 2 Those p e t i t i o n s a l s o 

1The r e c o r d does not c o n t a i n the 2006 judgment; however, 
the p a r t i e s are i n apparent agreement r e g a r d i n g i t s 
p r o v i s i o n s , and they t e s t i f i e d r e g a r d i n g those p r o v i s i o n s a t 
t r i a l . 

2The p e t i t i o n s a l s o sought t e r m i n a t i o n of the p a r e n t a l 
r i g h t s of the f a t h e r s of the c h i l d r e n . 
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sought the t e r m i n a t i o n of the v i s i t a t i o n r i g h t s awarded t o the 

n o n c u s t o d i a l r e l a t i v e s . The mother answered the p e t i t i o n s and 

f i l e d s e p a r a t e p e t i t i o n s s e e k i n g c u s t o d y of the c h i l d r e n . The 

n o n c u s t o d i a l r e l a t i v e s f i l e d a p e t i t i o n t o i n t e r v e n e and a 

c o m p l a i n t i n i n t e r v e n t i o n i n each a c t i o n , s e e k i n g c u s t o d y of 

the c h i l d r e n o r , a t l e a s t , a c o n t i n u a t i o n of t h e i r v i s i t a t i o n 

r i g h t s . The j u v e n i l e c o u r t p e r m i t t e d the n o n c u s t o d i a l 

r e l a t i v e s t o i n t e r v e n e ; i t a l s o c o n s o l i d a t e d the a c t i o n s f o r 

t r i a l . 

A f t e r s e v e r a l c o n t i n u a n c e s , the a c t i o n s were t r i e d on 

August 14, 2012. M.A. t e s t i f i e d t h a t the mother had not 

c o n s i s t e n t l y v i s i t e d the c h i l d r e n a f t e r l a t e 2008, when the 

mother had resumed her r e l a t i o n s h i p w i t h the f a t h e r of one of 

the c h i l d r e n , who, the c u s t o d i a n s b e l i e v e d , had abused the 

o l d e r c h i l d . M.A. c h a r a c t e r i z e d the change i n the r e l a t i o n s h i p 

between the mother and the c u s t o d i a n s as b e i n g l i k e "we became 

the enemy" and s a i d t h a t i t had become more of a b a t t l e 

between the mother and M.A. i n s t e a d of a c o o p e r a t i v e 

r e l a t i o n s h i p t o b e n e f i t the c h i l d r e n . M.A. f u r t h e r t e s t i f i e d 

t h a t the mother had not p a i d c h i l d s u p p o r t or p r o v i d e d 

f i n a n c i a l s u pport f o r the c h i l d r e n u n t i l the c u s t o d i a n s sought 
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a c h i l d - s u p p o r t o r d e r ; M.A. t e s t i f i e d t h a t the mother had not 

been c u r r e n t on her c h i l d - s u p p o r t payments a t the time the 

t e r m i n a t i o n p e t i t i o n s were f i l e d , b ut she a d m i t t e d t h a t the 

mother might have been c u r r e n t on her payments a t the time of 

t r i a l . 

M.A. t e s t i f i e d t h a t she and A.A. were s e e k i n g t o adopt 

the c h i l d r e n t o p r o v i d e them s t a b i l i t y . She s a i d t h a t the 

c h i l d r e n would be e n t e r i n g the second and f o u r t h grades and 

t h a t the younger c h i l d made " s t r a i g h t A's" and t h a t the o l d e r 

c h i l d made "A's" and one "B" the p r e v i o u s s c h o o l year. 

A l t h o u g h the c h i l d r e n were p e r f o r m i n g w e l l a c a d e m i c a l l y , she 

s a i d t h a t i t was d i f f i c u l t f o r the c h i l d r e n t o "go back and 

f o r t h " i n a s i t u a t i o n where they were b e i n g t o l d " n e g a t i v e , 

n e g a t i v e , n e g a t i v e . " A c c o r d i n g t o M.A., the n o n c u s t o d i a l 

r e l a t i v e s would make d i s p a r a g i n g comments about the c u s t o d i a n s 

t o the c h i l d r e n . She a d m i t t e d , however, t h a t she might have 

made d i s p a r a g i n g comments about the n o n c u s t o d i a l r e l a t i v e s and 

about the mother and t h a t , a t t i m e s , she had q u e s t i o n e d the 

c h i l d r e n about what was s a i d and done when they v i s i t e d the 

n o n c u s t o d i a l r e l a t i v e s . M.A. a d m i t t e d t h a t t h a t b e h a v i o r had 

been i n a p p r o p r i a t e and s t a t e d t h a t she had d i s c o n t i n u e d the 
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p r a c t i c e . She d e s c r i b e d the c h i l d r e n ' s l i v e s as b e i n g a 

" r o l l e r c o a s t e r r i d e . " M.A. d e n i e d t h a t she wanted t o 

" c o m p l e t e l y wipe the mother from the c h i l d r e n ' s l i v e s " ; 

however, the p e t i t i o n s f o r t e r m i n a t i o n of p a r e n t a l r i g h t s 

s t a t e d t h a t the c u s t o d i a n s " r e a l i z e t h a t ... the mother w i l l 

be g i v i n g up any and a l l b e n e f i t s of a r e l a t i o n s h i p w i t h the 

minor c h i l d [ r e n ] and [ s h e ] w i l l never be e n t i t l e d t o any 

v i s i t a t i o n w i t h the minor c h i l d [ r e n ] , nor p a r t i c i p a t e any 

f u r t h e r i n [ t h e i r ] l i [ v e s ] . " 

R e g a r d i n g the r e q u e s t t h a t the n o n c u s t o d i a l r e l a t i v e s ' 

v i s i t a t i o n r i g h t s be t e r m i n a t e d , M.A. e x p l a i n e d t h a t the 

v i s i t a t i o n r i g h t s g r a n t e d under the 2006 judgment had begun 

p r e s e n t i n g d i f f i c u l t i e s f o r the c u s t o d i a n s and the c h i l d r e n . 

M.A. s a i d t h a t the Thursday v i s i t a t i o n s , which were e x e r c i s e d 

from a f t e r s c h o o l u n t i l 8:00 p.m. on Thursdays d u r i n g the 

s c h o o l year, p r e v e n t e d the c h i l d r e n from b e i n g i n v o l v e d i n 

e x t r a c u r r i c u l a r a c t i v i t i e s because they c o u l d not a t t e n d 

Thursday p r a c t i c e s . She a l s o n o t e d t h a t a l t e r n a t e - w e e k e n d 

v i s i t s would i n t e r f e r e w i t h a c t i v i t i e s t h a t might r e q u i r e the 

c h i l d r e n t o p a r t i c i p a t e on the weekends. A c c o r d i n g t o M.A., 

the communication between the c u s t o d i a n s and the n o n c u s t o d i a l 
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r e l a t i v e s was n o n e x i s t e n t . She e x p l a i n e d t h a t i t would not be 

p o s s i b l e t o " s e t up a n y t h i n g " r e g a r d i n g t r a n s p o r t a t i o n t o 

p r a c t i c e s or a ttendance a t a c t i v i t i e s because of the l a c k of 

m e a n i n g f u l communication between the p a r t i e s . M.A. a l s o 

t e s t i f i e d t h a t the c h i l d r e n a c t e d d i f f e r e n t l y when they 

r e t u r n e d from v i s i t a t i o n ; she commented t h a t the o l d e r c h i l d 

was more a g g r e s s i v e toward the younger c h i l d and complained 

t h a t she had been t r e a t e d d i f f e r e n t l y by the n o n c u s t o d i a l 

r e l a t i v e s , w h i l e the younger c h i l d c r i e d "a l o t " more. M.A. 

f u r t h e r t e s t i f i e d t h a t she had h e a r d t h a t the n o n c u s t o d i a l 

r e l a t i v e s had t o l d the c h i l d r e n t h a t the c u s t o d i a n s were not 

C h r i s t i a n s and t h a t they were "demon po s s e s s e d " ; she a l s o s a i d 

t h a t the n o n c u s t o d i a l r e l a t i v e s had t r i e d t o p r e v e n t the 

c u s t o d i a n s from r e c e i v i n g a " m i n i s t r y l i c e n s e . " However, 

a l t h o u g h she t e s t i f i e d t h a t she was concerned about the 

c h i l d r e n ' s e m o t i o n a l h e a l t h because they were r e q u i r e d t o "go 

back and f o r t h , " M.A. s a i d t h a t she had no r e a l concerns 

r e g a r d i n g the c h i l d r e n ' s s a f e t y when the y were v i s i t i n g w i t h 

the n o n c u s t o d i a l r e l a t i v e s . 

A.A. t e s t i f i e d t h a t he works i n C h a t t a n o o g a , Tennessee. 

L i k e M.A., he t e s t i f i e d t h a t he had no i n t e n t i o n o f c u t t i n g 
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the mother out of the c h i l d r e n ' s l i v e s c o m p l e t e l y ; he s a i d 

t h a t she c o u l d s t i l l v i s i t even a f t e r her p a r e n t a l r i g h t s were 

t e r m i n a t e d . He a l s o s a i d t h a t he had no d e s i r e t o end a l l 

v i s i t s w i t h the n o n c u s t o d i a l r e l a t i v e s e i t h e r ; he s t a t e d t h a t 

he would l i k e t o be a b l e t o use "common sense" when 

d e t e r m i n i n g when the n o n c u s t o d i a l r e l a t i v e s c o u l d v i s i t . He 

s a i d t h a t the mother and the n o n c u s t o d i a l r e l a t i v e s were 

f a m i l y and t h a t "you can't take someone out of someone e l s e ' s 

l i f e c o m p l e t e l y and e n t i r e l y w i t h o u t t h e r e b e i n g d e v a s t a t i o n . 

That would be h o r r i b l e . " L i k e M.A., he d i d note, however, 

t h a t the c h i l d r e n ' s b e h a v i o r changed a f t e r v i s i t a t i o n w i t h the 

n o n c u s t o d i a l r e l a t i v e s ; he s a i d t h a t t e a c h e r s had r e p o r t e d 

t h a t the c h i l d r e n ' s b e h a v i o r changed on F r i d a y s . A.A. a l s o 

t e s t i f i e d t h a t the o l d e r c h i l d had r e p o r t e d b e i n g c a l l e d a "GD 

l i t t l e B" a t a v i s i t . He a d m i t t e d t h a t the p a r t i e s needed t o 

improve t h e i r r e l a t i o n s h i p and t h e i r communication. He 

e x p l a i n e d t h a t i t would take e f f o r t from a l l p a r t i e s t o 

e f f e c t i v e l y do so. 

R.H.M. t e s t i f i e d t h a t he and H.R.M. were awarded 

v i s i t a t i o n i n the 2006 judgment. He s a i d t h a t , a l t h o u g h the 

communication between the p a r t i e s was n o n e x i s t e n t a t f i r s t , i t 
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had improved f o r a few y e a r s . However, he e x p l a i n e d , when a 

d i s p u t e arose over the c u s t o d i a n s r e f u s i n g t o a l l o w the 

c h i l d r e n t o v i s i t a t C h r i s t m a s , d e s p i t e the f a c t t h a t 

C h r i s t m a s f e l l on a v i s i t a t i o n weekend, he t o l d the c u s t o d i a n s 

t h a t he d i d not l i k e how he and H.R.M. were b e i n g t r e a t e d . He 

s a i d t h a t M.A. became upset a f t e r t h a t d i s c u s s i o n and t h a t the 

communication between the p a r t i e s d i s i n t e g r a t e d . R.H.M. 

a d m i t t e d t h a t he had, a t t i m e s , made d i s p a r a g i n g statements 

about the c u s t o d i a n s i n the presence of the c h i l d r e n and t h a t 

he had a l s o sometimes i n q u i r e d of the c h i l d r e n what was b e i n g 

s a i d and done a t the c u s t o d i a n s ' home; however, he t e s t i f i e d 

t h a t he and H.R.M. had r e a l i z e d such conduct was i n a p p r o p r i a t e 

and t h a t t h e y had d i s c o n t i n u e d those p r a c t i c e s . 

R.H.M. t e s t i f i e d t h a t he and H.R.M. d e s i r e d c u s t o d y of 

the c h i l d r e n because they would promote the i n v o l v e m e n t of the 

mother, who, he s a i d , had become more i n t e r e s t e d i n b e i n g 

i n v o l v e d w i t h the c h i l d r e n . A c c o r d i n g t o R.H.M., the 

c u s t o d i a n s ' r e l a t i o n s h i p w i t h the mother p r e v e n t e d her from 

b e i n g a b l e t o m a i n t a i n a r e l a t i o n s h i p w i t h the c h i l d r e n . He 

s a i d t h a t M.A. was h i s s i s t e r and t h a t she seemed determined 

t o c u t o f f the c h i l d r e n ' s " f a m i l y t i e s , " s t a r t i n g w i t h t h e i r 
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r e l a t i o n s h i p s w i t h the mother and w i t h him and H.R.M. He 

contended t h a t he and H.R.M. c o u l d p r o v i d e the c h i l d r e n a 

s t a b l e home and a l s o f o s t e r t h e i r r e l a t i o n s h i p s w i t h the 

mother and w i t h the c u s t o d i a n s . 

R e g a r d i n g the a b i l i t y t o handle t r a n s p o r t i n g the c h i l d r e n 

t o and from p r a c t i c e s or a c t i v i t i e s , R.H.M. s a i d t h a t he and 

H.R.M. would have no problem making s u r e the c h i l d r e n were 

t r a n s p o r t e d t o wherever t h e y needed t o b e ; he noted t h a t he 

and H.R.M. l i v e d o n l y 20 t o 25 minutes away from the 

c u s t o d i a n s . He s a i d t h a t he would be w i l l i n g t o exchange 

sc h e d u l e s and t o communicate, a l t h o u g h perhaps i n a l i m i t e d 

manner, w i t h the c u s t o d i a n s r e g a r d i n g the c h i l d r e n . He d e n i e d 

h a v i n g t r i e d t o i n t e r f e r e w i t h the c u s t o d i a n s ' " m i n i s t r y 

l i c e n s e , " and he d e n i e d h a v i n g c a l l e d the o l d e r c h i l d a "GD 

l i t t l e B." When q u e s t i o n e d r e g a r d i n g another i n c i d e n t i n 

which the younger c h i l d had r e p o r t e d t h a t he had s t a t e d t h a t 

he wanted t o k i l l the c u s t o d i a n s , he e x p l a i n e d t h a t he had 

been upset over the pe n d i n g a c t i o n , t h a t he had made some 

statement t h a t may have c o n t a i n e d p r o f a n i t y i n d i c a t i n g t h a t he 

was f e d up w i t h the ma t t e r , t h a t he had l e f t h i s house and 

gone i n t o h i s y a r d , t h a t he had d i s c o v e r e d t h a t h i s dog had 
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chewed through some w i r e s on h i s lawnmower, and t h a t he had 

then r e t u r n e d t o the house and t o l d H.R.M. t h a t "he would l i k e 

t o k i l l t h a t dog." He s a i d t h a t i t was l i k e l y t h a t the 

younger c h i l d had o v e r h e a r d some of the statements and t h a t he 

had been c o n f u s e d r e g a r d i n g the t h r e a t t o k i l l . R.H.M. d e n i e d 

h a v i n g anger-management i s s u e s but a d m i t t e d t h a t , a t t i m e s , he 

d i d become angry. 

R.H.M. t e s t i f i e d t h a t the mother v i s i t e d w i t h the 

c h i l d r e n when the c h i l d r e n were v i s i t i n g w i t h him and H.R.M. 

He e x p l a i n e d t h a t the mother would come t o t h e i r home a t times 

and t h a t , a t o t h e r t i m e s , they would t r a v e l t o Chattanooga t o 

p r o v i d e the mother v i s i t a t i o n w i t h the c h i l d r e n . A c c o r d i n g t o 

R.H.M., the mother v i s i t e d w i t h the c h i l d r e n r e g u l a r l y . He 

s a i d t h a t the mother l o v e d the c h i l d r e n and t h a t they l o v e d 

her. He d e s c r i b e d the younger c h i l d as " g l o w i n g " when he saw 

the mother. He f u r t h e r o p i n e d t h a t the mother's r i g h t s s h o u l d 

not be t e r m i n a t e d because i t would not be i n the c h i l d r e n ' s 

b e s t i n t e r e s t . 

The mother t e s t i f i e d t h a t she l i v e s i n Chattanooga w i t h 

her p a r e n t s , b o t h of whom s u f f e r from m e d i c a l i s s u e s . She 

s a i d t h a t her b r o t h e r a l s o l i v e s w i t h her and her p a r e n t s i n 
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the three-bedroom house. The mother r e p o r t e d t h a t she worked 

at a " c a l l c e n t e r " and t h a t she had worked t h e r e f o r s i x 

months. She t e s t i f i e d t h a t she l o v e d the c h i l d r e n , t h a t she 

would l i k e the c h i l d r e n t o be r e t u r n e d t o her c u s t o d y , and 

t h a t t h e y c o u l d l i v e w i t h her a t her p a r e n t s ' home. However, 

upon c r o s s - e x a m i n a t i o n , the mother a d m i t t e d t h a t the 2006 

judgment p r o h i b i t e d the c h i l d r e n from b e i n g i n the presence of 

her f a t h e r and her b r o t h e r . 

The mother a d m i t t e d t h a t she had had l i m i t e d c o n t a c t w i t h 

the c h i l d r e n between l a t e 2008 and 2011, when the p e t i t i o n s t o 

t e r m i n a t e p a r e n t a l r i g h t s were f i l e d . The mother s a i d t h a t 

communication between her and the c u s t o d i a n s had broken down, 

r e s u l t i n g i n d i f f i c u l t y a r r a n g i n g v i s i t a t i o n . She s a i d t h a t 

she had been t o l d t h a t the c u s t o d i a n s sometimes d i d not answer 

her t e l e p h o n e c a l l s even when they were a t home when she 

t e l e p h o n e d . She a l s o complained t h a t M.A. would r e f u s e t o g e t 

on the tel e p h o n e when the mother asked t o speak t o her and 

t h a t M.A. would t e l l the o l d e r c h i l d t o t e l l the mother t h a t 

M.A. was "bus y . " However, the mother s a i d t h a t she had been 

v i s i t i n g the c h i l d r e n when the n o n c u s t o d i a l r e l a t i v e s had the 

c h i l d r e n f o r v i s i t a t i o n . The mother t e s t i f i e d t h a t she 

11 
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o b j e c t e d t o the c u s t o d i a n s ' a d o p t i n g the c h i l d r e n because they 

would change the c h i l d r e n ' s l a s t names and because they wanted 

t o c u t her out of t h e i r l i v e s . She f u r t h e r t e s t i f i e d t h a t she 

would be w i l l i n g t o a l l o w the n o n c u s t o d i a l r e l a t i v e s t o adopt 

the c h i l d r e n because they would agree not t o change the 

c h i l d r e n ' s l a s t names and would a l l o w her t o c o n t i n u e t o be 

i n v o l v e d i n t h e i r l i v e s . 

The j u v e n i l e c o u r t e n t e r e d judgments d e n y i n g the mother's 

cust o d y p e t i t i o n s and t e r m i n a t i n g the p a r e n t a l r i g h t s of the 

mother t o the c h i l d r e n . 3 Those judgments f u r t h e r d e n i e d the 

n o n c u s t o d i a l r e l a t i v e s ' p e t i t i o n s s e e k i n g c u s t o d y and 

t e r m i n a t e d s p e c i f i e d v i s i t a t i o n f o r the n o n c u s t o d i a l 

r e l a t i v e s ; the judgments p e r m i t t e d v i s i t a t i o n between the 

c h i l d r e n and the n o n c u s t o d i a l r e l a t i v e s a t the d i s c r e t i o n of 

the c u s t o d i a n s . Both the mother and the n o n c u s t o d i a l 

r e l a t i v e s t i m e l y a p p e a l e d . 4 

3The judgments a l s o t e r m i n a t e d the r i g h t s of the 
c h i l d r e n ' s r e s p e c t i v e f a t h e r s . N e i t h e r f a t h e r has ap p e a l e d 
the judgment t e r m i n a t i n g h i s p a r e n t a l r i g h t s . 

4The n o n c u s t o d i a l r e l a t i v e s a p p ealed the judgments t o the 
DeKalb C i r c u i t C o u r t . However, because the r e c o r d was 
d e c l a r e d t o be adequate f o r ap p e a l t o t h i s c o u r t , see Rule 
2 8 ( A ) ( 1 ) ( a ) , A l a . R. Juv. P., the c i r c u i t c o u r t t r a n s f e r r e d 
t h e i r a p p e a l t o t h i s c o u r t . Rule 2 8 ( d ) , A l a . R. Juv. P. We 

12 
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"A j u v e n i l e c o u r t i s r e q u i r e d t o a p p l y a 
two-pronged t e s t i n d e t e r m i n i n g whether t o t e r m i n a t e 
p a r e n t a l r i g h t s : (1) c l e a r and c o n v i n c i n g e v i d e n c e 
must sup p o r t a f i n d i n g t h a t the c h i l d i s dependent; 
and (2) the c o u r t must p r o p e r l y c o n s i d e r and r e j e c t 
a l l v i a b l e a l t e r n a t i v e s t o a t e r m i n a t i o n of p a r e n t a l 
r i g h t s . Ex p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 
1990) ." 

B.M. v. S t a t e , 895 So. 2d 319, 331 ( A l a . C i v . App. 2004). A 

j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g p a r e n t a l r i g h t s must be 

su p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . Bowman v. S t a t e  

Dep't of Human Res., 534 So. 2d 304, 305 ( A l a . C i v . App. 

1988). " C l e a r and c o n v i n c i n g e v i d e n c e " i s " ' [ e ] v i d e n c e t h a t , 

when weighed a g a i n s t e v i d e n c e i n o p p o s i t i o n , w i l l produce i n 

the mind of the t r i e r of f a c t a f i r m c o n v i c t i o n as t o each 

e s s e n t i a l element of the c l a i m and a h i g h p r o b a b i l i t y as t o 

the c o r r e c t n e s s of the c o n c l u s i o n . ' " L.M. v. D.D.F., 840 So. 

2d 171, 179 ( A l a . C i v . App. 2002) ( q u o t i n g A l a . Code 1975, § 

6-11-20(b) ( 4 ) ) ; see a l s o Ex p a r t e M c I n i s h , 47 So. 3d 767 ( A l a . 

2008) ( e x p l a i n i n g s t a n d a r d of r e v i e w of f a c t u a l d e t e r m i n a t i o n s 

r e q u i r e d t o be based on c l e a r and c o n v i n c i n g e v i d e n c e ) . A 

j u v e n i l e c o u r t ' s f a c t u a l f i n d i n g s i n a judgment t e r m i n a t i n g 

p a r e n t a l r i g h t s based on evi d e n c e p r e s e n t e d ore tenus are 

c o n s o l i d a t e d the n o n c u s t o d i a l r e l a t i v e s ' a p p e a l w i t h the 
mother's a p p e a l . 

13 
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presumed c o r r e c t . R.B. v. S t a t e Dep't of Human Res., 669 So. 

2d 187 ( A l a . C i v . App. 1995). Furthermore, where a j u v e n i l e 

c o u r t has not made s p e c i f i c f a c t u a l f i n d i n g s i n sup p o r t of i t s 

judgment, we must presume t h a t the j u v e n i l e c o u r t made those 

f i n d i n g s n e c e s s a r y t o support i t s judgment, p r o v i d e d t h a t 

those f i n d i n g s are su p p o r t e d by the e v i d e n c e . D.M. v. Walker  

Cnty. Dep't of Human Res., 919 So. 2d 1197, 1210 ( A l a . C i v . 

App. 2005). 

The mother argues on appeal t h a t the j u v e n i l e c o u r t e r r e d 

i n t e r m i n a t i n g her p a r e n t a l r i g h t s because, she says, the 

c u s t o d i a n s f a i l e d t o p r e s e n t c l e a r and c o n v i n c i n g e v i d e n c e 

t h a t no v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n of those r i g h t s was 

a v a i l a b l e . The mother s p e c i f i c a l l y argues t h a t awarding 

cus t o d y or v i s i t a t i o n t o the n o n c u s t o d i a l r e l a t i v e s c o u l d 

s e r v e as a v i a b l e a l t e r n a t i v e t o the t e r m i n a t i o n of her 

p a r e n t a l r i g h t s . She p o s i t s t h a t they s h o u l d have been 

a l l o w e d t o s u p e r v i s e v i s i t a t i o n or t h a t they s h o u l d have been 

awarded custody so t h a t they c o u l d a s s i s t i n p r e s e r v i n g the 

mother's r e l a t i o n s h i p w i t h the c h i l d r e n . 

14 
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As t h i s c o u r t has e x p l a i n e d , an a p p e l l a t e c o u r t 

c o n s i d e r i n g an appeal from a judgment t e r m i n a t i n g p a r e n t a l 

r i g h t s 

"'must re v i e w not o n l y whether [ t h e c h i l d r e n ] 
r e m a i n [ ] dependent, but a l s o whether the [ j u v e n i l e ] 
c o u r t c o n s i d e r e d and r e j e c t e d , based on c l e a r and 
c o n v i n c i n g e v i d e n c e , the p o s s i b l e v i a b l e 
a l t e r n a t i v e s b e f o r e t e r m i n a t i n g [ t h e mother's] 
p a r e n t a l r i g h t s . See Ex p a r t e Ogle, 516 So. 2d [243] 
a t 247 [ ( A l a . 1987)] ( h o l d i n g t h a t the p a r t y 
a t t e m p t i n g t o t e r m i n a t e a p a r e n t ' s p a r e n t a l r i g h t s 
has the burden t o prove, by c l e a r and c o n v i n c i n g 
e v i d e n c e , t h a t t h e r e are no v i a b l e a l t e r n a t i v e s ) ; 
J.D. v. T u s c a l o o s a County Dep't of Human Res., 923 
So. 2d 303, 307 n.1 ( A l a . C i v . App. 2005) ("When a 
nonparent such as DHR seeks t o t e r m i n a t e p a r e n t a l 
r i g h t s , i t must e s t a b l i s h by c l e a r and c o n v i n c i n g 
e v i d e n c e not o n l y t h a t the c h i l d r e n are dependent 
but a l s o t h a t no v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n 
of the p a r e n t a l r i g h t s e x i s t s . " ) ; D.O. v. Calhoun  
County Dep't of Human Res., 859 So. 2d [439] a t 443 
[ ( A l a . C i v . App. 2003)] ("A nonparent who seeks t o 
t e r m i n a t e a p a r e n t ' s p a r e n t a l r i g h t s must prove by 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t the c h i l d r e n are 
dependent and t h a t t h e r e are no v i a b l e a l t e r n a t i v e s 
t o the t e r m i n a t i o n of p a r e n t a l r i g h t s . " ) ; A.M. v.  
Lamar County Dep't of Human Res., 848 So. 2d 258, 
259 ( A l a . C i v . App. 2002) (same). The need t o 
c o n s i d e r a l l v i a b l e a l t e r n a t i v e s i s r o o t e d , i n p a r t , 
i n the r e c o g n i t i o n t h a t the t e r m i n a t i o n of p a r e n t a l 
r i g h t s i s a d r a s t i c s t e p t h a t once taken cannot be 
withdrawn and t h a t i m p l i c a t e s due p r o c e s s . Thus, the 
B e a s l e y two-pronged t e s t i s d e s i g n e d t o p r o t e c t the 
w e l f a r e of the c h i l d w h i l e a l s o p r o t e c t i n g the 
r i g h t s of p a r e n t s . [Ex p a r t e ] B e a s l e y , 564 So. 2d 
[950] a t 952 [ ( A l a . 1 9 9 0 ) ] . The requirement t h a t 
c l e a r and c o n v i n c i n g e v i d e n c e s u p p o r t the 
d e t e r m i n a t i o n t o t e r m i n a t e p a r e n t a l r i g h t s i s based 
on the need t o p r o t e c t the due-process r i g h t s of the 
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p a r e n t s . Santosky v. Kramer, 455 U.S. 745, 769, 102 
S. Ct. 1388, 71 L. Ed. 2d 599 (1982). The p a r t y  
s e e k i n g t o t e r m i n a t e a person's p a r e n t a l r i g h t s thus  
has the burden of p r o d u c i n g c l e a r and c o n v i n c i n g  
e v i d e n c e t h a t t h e r e are no v i a b l e a l t e r n a t i v e s t o  
the t e r m i n a t i o n of p a r e n t a l r i g h t s . Ex p a r t e Ogle, 
516 So. 2d a t 247; see a l s o K.W. v. J.G., 856 So. 2d 
859, 874 ( A l a . C i v . App. 2003) ( h o l d i n g t h a t the 
p a r t y s e e k i n g t o t e r m i n a t e the p a r e n t a l r i g h t s of 
another bears the burden of p r o v i n g t h a t t e r m i n a t i o n 
of those r i g h t s i s the a p p r o p r i a t e remedy).'" 

C.E.W. v. P.J.G., 14 So. 3d 166, 170-71 ( A l a . C i v . App. 2009) 

( q u o t i n g Ex p a r t e T.V., 971 So. 2d 1, 8-9 ( A l a . 2007)) (some 

emphasis o m i t t e d ) . 

As the mother e f f e c t i v e l y argues, the r e c o r d does not 

c o n t a i n c l e a r and c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t no 

v i a b l e a l t e r n a t i v e t o the t e r m i n a t i o n of the mother's p a r e n t a l 

r i g h t s e x i s t e d . She p o i n t s out t h a t awarding cu s t o d y or 

v i s i t a t i o n t o the n o n c u s t o d i a l r e l a t i v e s i s a v i a b l e 

a l t e r n a t i v e t o t e r m i n a t i o n of her p a r e n t a l r i g h t s i n the 

p r e s e n t case. A l t h o u g h the j u v e n i l e c o u r t d e n i e d t h e i r 

p e t i t i o n s s e e k i n g custody, on which the n o n c u s t o d i a l r e l a t i v e s 

bore the burden of p r o o f , the c u s t o d i a n s had the burden of 

p r o v i n g by c l e a r and c o n v i n c i n g e v i d e n c e t h a t no v i a b l e 

a l t e r n a t i v e e x i s t e d t o the t e r m i n a t i o n of the mother's 

p a r e n t a l r i g h t s . The e v i d e n c e p r e s e n t e d a t t r i a l i n d i c a t e s 
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t h a t the c h i l d r e n have v i s i t e d w i t h the n o n c u s t o d i a l r e l a t i v e s 

n e a r l y e v e r y Thursday and e v e r y o t h e r weekend s i n c e 2006. 

M.A. s a i d she had no s a f e t y concerns about the v i s i t s , 

a l t h o u g h she was concerned about the e m o t i o n a l t o l l on the 

c h i l d r e n caused by h a v i n g t o "go back and f o r t h . " Both s e t s 

of r e l a t i v e s a d m i t t e d t h a t some d i s p a r a g i n g comments had been 

made i n the presence of the c h i l d r e n , and b o t h s e t s a d m i t t e d 

t o a s k i n g the c h i l d r e n t o r e p o r t on what was s a i d and done 

when they were w i t h the o t h e r r e l a t i v e s ; however, bo t h s a i d 

t h a t they had d i s c o n t i n u e d those p r a c t i c e s . The e v i d e n c e 

i n d i c a t e d t h a t the c h i l d r e n performed w e l l i n s c h o o l , and, 

a l t h o u g h t h e r e was some vague t e s t i m o n y t h a t the c h i l d r e n " a c t 

out" a f t e r v i s i t s , n e i t h e r c u s t o d i a n e x p l a i n e d what b e h a v i o r s 

the c h i l d r e n e x h i b i t e d o t h e r than t o say one c r i e d more and 

t h a t one was more a g g r e s s i v e toward the o t h e r because of what 

might have been p e r c e i v e d as f a v o r i t i s m . The r e c o r d f u r t h e r 

r e f l e c t s t h a t the mother l o v e s the c h i l d r e n and t h a t they l o v e 

the mother; the r e c o r d a l s o r e v e a l s t h a t the mother v i s i t s the 

c h i l d r e n r e g u l a r l y w i t h the a i d of the n o n c u s t o d i a l r e l a t i v e s , 

who, based on R.H.M.'s t e s t i m o n y , d e s i r e t o a s s i s t the mother 

i n m a i n t a i n i n g her r e l a t i o n s h i p w i t h the c h i l d r e n . 
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" C l e a r and c o n v i n c i n g e v i d e n c e ' i s " ' [ e ] v i d e n c e t h a t , 

when weighed a g a i n s t e v i d e n c e i n o p p o s i t i o n , w i l l produce i n 

the mind of the t r i e r of f a c t a f i r m c o n v i c t i o n as t o each 

e s s e n t i a l element of the c l a i m and a h i g h p r o b a b i l i t y as t o 

the c o r r e c t n e s s of the c o n c l u s i o n . ' " L.M., 840 So. 2d a t 179 

(q u o t i n g A l a . Code 1975, § 6 - 1 1 - 2 0 ( b ) ( 4 ) ) . We conclude t h a t 

the e v i d e n c e a t t r i a l does not rea c h the l e v e l of c l e a r and 

c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t no v i a b l e a l t e r n a t i v e 

t o t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s e x i s t s . The 

evi d e n c e i n d i c a t e s t h a t the c h i l d r e n are d o i n g w e l l i n the 

cust o d y of the c u s t o d i a n s and t h a t they have c l o s e bonds w i t h 

the mother and w i t h the n o n c u s t o d i a l r e l a t i v e s . No tendency 

of the ev i d e n c e s u p p o r t s the c o n c l u s i o n t h a t no a l t e r n a t i v e 

i n v o l v i n g the c u s t o d i a n s and the n o n c u s t o d i a l r e l a t i v e s would 

be a v i a b l e method t o p r e s e r v e the c h i l d r e n ' s r e l a t i o n s h i p 

w i t h t h e i r mother and s t i l l p r o v i d e a s a f e and s t a b l e l i v i n g 

arrangement f o r the c h i l d r e n . See L.R. v. C.G., 78 So. 3d 

436, 444 ( A l a . C i v . App. 2011) ( r e v e r s i n g a t e r m i n a t i o n of a 

mother's p a r e n t a l r i g h t s and h o l d i n g t h a t a v i a b l e a l t e r n a t i v e 

t o t e r m i n a t i o n of her p a r e n t a l r i g h t s e x i s t e d when the mother 

and the c h i l d r e n had a r e l a t i o n s h i p b o t h the mother and the 
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c h i l d r e n d e s i r e d t o p r e s e r v e , the c h i l d r e n were i n a s t a b l e 

r e l a t i v e placement, and one of the c u s t o d i a n s had t e s t i f i e d 

t h a t the mother c o u l d v i s i t the c h i l d r e n even a f t e r her 

p a r e n t a l r i g h t s were t e r m i n a t e d ) . A c c o r d i n g l y , we r e v e r s e the 

judgments t e r m i n a t i n g the mother's p a r e n t a l r i g h t s . 

The n o n c u s t o d i a l r e l a t i v e s a p p e a l the judgments i n s o f a r 

as they d e n i e d t h e i r p e t i t i o n s s e e k i n g c u s t o d y of the c h i l d r e n 

and t e r m i n a t e d the award of s p e c i f i e d v i s i t a t i o n t o them. The 

n o n c u s t o d i a l r e l a t i v e s f i l e d p e t i t i o n s s e e k i n g c u s t o d y of the 

c h i l d r e n , i n which t h e y a s s e r t e d t h a t the c h i l d r e n ' s b e s t 

i n t e r e s t s would be b e t t e r s e r v e d i f cus t o d y were m o d i f i e d . 

Once a j u v e n i l e c o u r t has p l a c e d a dependent c h i l d i n t o the 

"permanent" cus t o d y of a p r o p e r c a r e g i v e r , the dependency of 

the c h i l d ends and any f u r t h e r change of cus t o d y i s governed 

by the s t a n d a r d s s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 

863 ( A l a . 1984) . See Ex p a r t e J.P., 641 So. 2d 276, 278 ( A l a . 

1994) ( a p p l y i n g the McLendon s t a n d a r d i n a cus t o d y d i s p u t e 

between two s e t s of r e l a t i v e s when one s e t of r e l a t i v e s had 

been awarded cus t o d y under a p r i o r j u d i c i a l o r d e r ) . Thus, the 

n o n c u s t o d i a l r e l a t i v e s were r e q u i r e d t o meet the McLendon 

s t a n d a r d i n o r d e r t o be e n t i t l e d t o a m o d i f i c a t i o n of the 
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cust o d y of the c h i l d r e n . As our supreme c o u r t r e a f f i r m e d i n 

Ex p a r t e C l e g h o r n , 993 So. 2d 462, 466-67 ( A l a . 2008): 

"In Ex p a r t e McLendon, we h e l d t h a t the t r i a l c o u r t 
cannot o r d e r a change of custody ' " u n l e s s [the p a r t y 
s e e k i n g the change of custody] can show t h a t a 
change of the cust o d y w i l l m a t e r i a l l y promote [the] 
c h i l d ' s w e l f a r e . " ' 455 So. 2d a t 865 ( q u o t i n g Greene  
v. Greene, 249 A l a . 155, 157, 30 So. 2d 444, 445 
(1947)). We noted i n Ex p a r t e McLendon t h a t ' [ i ] t i s 
i m p o r t a n t t h a t [the p a r t y s e e k i n g the change i n 
custody] show t h a t the c h i l d ' s i n t e r e s t s are 
promoted by the change, i . e . , t h a t [the p a r t y 
s e e k i n g the change i n custody] produce e v i d e n c e t o 
overcome the " i n h e r e n t l y d i s r u p t i v e e f f e c t caused by 
u p r o o t i n g the c h i l d . " ' 455 So. 2d a t 866." 

Our supreme c o u r t has a l s o s t r e s s e d t h a t " [ t ] h e McLendon 

s t a n d a r d i s a ' r u l e of repose,' meant t o m i n i m i z e d i s r u p t i v e 

changes of custody because t h i s C ourt presumes t h a t s t a b i l i t y 

i s i n h e r e n t l y more b e n e f i c i a l t o a c h i l d than d i s r u p t i o n . " Ex  

p a r t e C l e g h o r n , 993 So. 2d a t 468. As noted above, the r e c o r d 

c o n t a i n s e v i d e n c e i n d i c a t i n g t h a t the c h i l d r e n make good 

grades and are d o i n g w e l l i n the cust o d y of the c u s t o d i a n s . 

N o t h i n g i n the r e c o r d would support the c o n c l u s i o n t h a t the 

c h i l d r e n ' s b e s t i n t e r e s t would be s e r v e d by m o d i f y i n g c u s t o d y 

and removing the c h i l d r e n from the home of the c u s t o d i a n s . 

A c c o r d i n g l y , we a f f i r m the j u v e n i l e c o u r t ' s judgments i n s o f a r 

as they d e n i e d the n o n c u s t o d i a l r e l a t i v e s ' c u s t o d y p e t i t i o n s . 
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The n o n c u s t o d i a l r e l a t i v e s a l s o a p p e a l the j u v e n i l e 

c o u r t ' s judgments i n s o f a r as t h e y t e r m i n a t e d t h e i r r i g h t s t o 

s p e c i f i c v i s i t a t i o n . In c o n t r a v e n t i o n of Rule 28(a) (10), A l a . 

R. App. P., the n o n c u s t o d i a l r e l a t i v e s have not p r e s e n t e d 

a u t h o r i t y f o r t h e i r argument t h a t i t was not i n the c h i l d r e n ' s 

b e s t i n t e r e s t f o r t h e i r s p e c i f i c v i s i t a t i o n r i g h t s t o be 

t e r m i n a t e d ; because we are not r e q u i r e d t o p e r f o r m a p a r t y ' s 

l e g a l r e s e a r c h , the f a i l u r e t o p r e s e n t a u t h o r i t y f o r an 

argument o f t e n r e s u l t s i n a d e t e r m i n a t i o n t h a t the argument 

was waived and t h a t the judgment s h o u l d be a f f i r m e d on t h a t 

i s s u e . White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 

1042, 1058 ( A l a . 2008). ("Rule 28(a)(10) r e q u i r e s t h a t 

arguments i n b r i e f s c o n t a i n d i s c u s s i o n s of f a c t s and r e l e v a n t 

l e g a l a u t h o r i t i e s t h a t s u p p o r t the p a r t y ' s p o s i t i o n . I f they 

do not, the arguments are w a i v e d . " ) ; S p r a d l i n v. Birmingham  

A i r p o r t Auth., 613 So. 2d 347, 348 ( A l a . 1993) ( q u o t i n g Sea  

Calm S h i p p i n g Co., S.A. v. Cooks, 565 So. 2d 212, 216 ( A l a . 

1990)) ("'Where an a p p e l l a n t f a i l s t o c i t e any a u t h o r i t y f o r 

an argument, t h i s C ourt may a f f i r m the judgment as t o those 

i s s u e s , f o r i t i s n e i t h e r t h i s C o u r t ' s duty nor i t s f u n c t i o n 

t o p e r f o r m a l l the l e g a l r e s e a r c h f o r an a p p e l l a n t . ' " ) . 
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A l t h o u g h we may sometimes o v e r l o o k such an o m i s s i o n , we 

t y p i c a l l y do so when the i s s u e has been a d e q u a t e l y a d d r e s s e d 

by the a p p e l l e e and the a p p e l l e e would not be p r e j u d i c e d by 

our c o n s i d e r a t i o n of the i s s u e . See K i r k s e y v. R o b e r t s , 613 

So. 2d 352, 353 ( A l a . 1993) ( e x p l a i n i n g t h a t an a p p e l l a t e 

c o u r t may c o n s i d e r an argument t h a t i s not c o m p l i a n t w i t h Rule 

28(a)(10) i f the c o u r t i s a b l e t o a d e q u a t e l y d i s c e r n the 

i s s u e s p r e s e n t e d ) ; B i s h o p v. Robinson, 516 So. 2d 723, 724 

( A l a . C i v . App. 1987) ( e x p l a i n i n g t h a t an a p p e l l a t e c o u r t may 

c o n s i d e r an argument t h a t i s not c o m p l i a n t w i t h Rule 28(a)(10) 

when the a p p e l l e e a d e q u a t e l y responds t o the i s s u e s r a i s e d by 

the a p p e l l a n t i n b r i e f d e s p i t e the noncompliance); and Thoman  

Eng'rs, I n c . v. McDonald, 57 A l a . App. 287, 290, 328 So. 2d 

293, 295 ( C i v . 1976) ( e x p l a i n i n g t h a t an a p p e l l a t e c o u r t may 

c o n s i d e r an argument t h a t i s not c o m p l i a n t w i t h the 

p r e d e c e s s o r t o Rule 28(a)(10) when the argument "has been 

r a i s e d i n a manner which i s f a i r t o a l l c o n c e r n e d " ) . The f a c t 

t h a t the argument may w e l l have m e r i t does not change the f a c t 

t h a t an a p p e l l a n t i s r e q u i r e d t o a d e q u a t e l y argue an i s s u e 

b e f o r e the c o u r t . In the p r e s e n t case, we have not been 

f a v o r e d w i t h a b r i e f from the c u s t o d i a n s . Thus, we are 
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c o n s t r a i n e d t o a f f i r m the j u v e n i l e c o u r t ' s judgment i n s o f a r as 

i t t e r m i n a t e d the s p e c i f i c v i s i t a t i o n r i g h t s of the 

n o n c u s t o d i a l r e l a t i v e s because of t h e i r f a i l u r e t o p r o v i d e the 

c o u r t w i t h l e g a l a u t h o r i t y s u p p o r t i n g r e v e r s a l . 

2111247 -- REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 

2120407 -- AFFIRMED. 

Thompson, P.J., and P i t t m a n and Donaldson, J J . , concur. 

Moore, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n case no. 2111247 and c o n c u r r i n g i n 
p a r t and d i s s e n t i n g i n p a r t i n case no. 2120407. 

As t o case no. 2111247, I concur t o r e v e r s e the j u v e n i l e 

c o u r t ' s judgments t o the e x t e n t t h e y t e r m i n a t e d the p a r e n t a l 

r i g h t s of B.C. ("the mother"). I b e l i e v e t h a t A.A. and M.A. 

("the c u s t o d i a n s " ) f a i l e d t o a d e q u a t e l y prove t h a t t h e r e was 

no l e s s d r a s t i c a l t e r n a t i v e than t e r m i n a t i o n of p a r e n t a l 

r i g h t s t h a t would a d e q u a t e l y p r o t e c t the c h i l d r e n from 

p a r e n t a l harm. The evi d e n c e i n the r e c o r d i n d i c a t e s t h a t the 

c h i l d r e n are t h r i v i n g i n the c u r r e n t c u s t o d y arrangement w h i l e 

m a i n t a i n i n g b e n e f i c i a l c o n t a c t w i t h the mother through t h e i r 

v i s i t s w i t h R.H.M. and H.R.M. ("the n o n c u s t o d i a l r e l a t i v e s " ) , 

so t h a t t h e r e i s no need t o t e r m i n a t e the p a r e n t a l r i g h t s of 

the mother. 

As t o case no. 2120407, I concur t o a f f i r m t h a t p a r t of 

the j u v e n i l e c o u r t ' s judgments denying the cust o d y -

m o d i f i c a t i o n p e t i t i o n s f i l e d by the n o n c u s t o d i a l r e l a t i v e s . 

I , however, d i s s e n t from the a f f i r m a n c e of the m o d i f i c a t i o n of 

the n o n c u s t o d i a l r e l a t i v e s ' v i s i t a t i o n r i g h t s . 
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Upon t e r m i n a t i n g the mother's p a r e n t a l r i g h t s , 5 the 

j u v e n i l e c o u r t m o d i f i e d the s p e c i f i e d v i s i t a t i o n s c h e d u l e 

p r e v i o u s l y awarded t o the n o n c u s t o d i a l r e l a t i v e s and 

s u b s t i t u t e d a new award g r a n t i n g v i s i t a t i o n s o l e l y a t the 

d i s c r e t i o n of the c u s t o d i a n s . The n o n c u s t o d i a l r e l a t i v e s 

argue t h a t , i n the p a s t , when the c u s t o d i a n s e x e r c i s e d s o l e 

d i s c r e t i o n as t o v i s i t a t i o n , the c u s t o d i a n s e f f e c t i v e l y d e n i e d 

them any v i s i t a t i o n . Thus, they m a i n t a i n , the r e v i s e d 

v i s i t a t i o n p r o v i s i o n s w i l l e nable the c u s t o d i a n s t o p r e c l u d e 

any v i s i t a t i o n between the c h i l d r e n and themselves, as w e l l as 

between the c h i l d r e n and the mother, i n the f u t u r e . I agree. 

T h i s c o u r t has many times noted t h a t , when a t r i a l c o u r t 

awards v i s i t a t i o n a t the s o l e d i s c r e t i o n of a c u s t o d i a n , the 

t r i a l c o u r t , i n e f f e c t , awards no v i s i t a t i o n a t a l l . See  

P r a t t v. P r a t t , 56 So. 3d 638, 643 ( A l a . C i v . App. 2010) 

( c i t i n g numerous cases on p o i n t ) . A c u s t o d i a n can always 

d e c i d e t h a t r e q u e s t e d v i s i t a t i o n i s not p r a c t i c a l or 

co n v e n i e n t and deny v i s i t a t i o n w i t h o u t v i o l a t i n g any p r o v i s i o n 

5The j u v e n i l e c o u r t might have m o d i f i e d the v i s i t a t i o n 
s c h e d u l e based on i t s judgments t e r m i n a t i n g the p a r e n t a l 
r i g h t s of the mother. In l i g h t of our r e v e r s a l of the 
t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s judgments, the j u v e n i l e c o u r t 
s h o u l d have an o p p o r t u n i t y t o r e c o n s i d e r i t s r u l i n g on the 
n o n c u s t o d i a l r e l a t i v e s ' v i s i t a t i o n . 
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of a judgment t h a t would s u b j e c t them t o b e i n g h e l d i n 

contempt. Thus, t h i s c o u r t has h e l d t h a t , when a c o u r t 

determines t h a t some v i s i t a t i o n s e r v e s the b e s t i n t e r e s t s of 

the c h i l d , the t r i a l c o u r t s h o u l d c r a f t i t s judgment t o 

s p e c i f y the v i s i t a t i o n s c h e d u l e i n o r d e r t o a s s u r e t h a t 

v i s i t a t i o n o c c u r s . I d . By f i n d i n g t h a t the n o n c u s t o d i a l 

r e l a t i v e s s h o u l d have v i s i t a t i o n w i t h the c h i l d r e n , but 

f a i l i n g t o s p e c i f y a sc h e d u l e f o r t h a t v i s i t a t i o n , the 

j u v e n i l e c o u r t e r r e d , and i t s judgments t h e r e f o r e s h o u l d be 

r e v e r s e d . 

Furthermore, t h i s c o u r t has r e v e r s e d the judgments 

t e r m i n a t i n g the mother's p a r e n t a l r i g h t s because the r e c o r d 

shows t h a t the b e s t i n t e r e s t s of the c h i l d r e n would be s e r v e d 

by m a i n t a i n i n g v i s i t a t i o n between the mother and the c h i l d r e n . 

The e v i d e n c e i n d i c a t e s t h a t the mother v i s i t s w i t h the 

c h i l d r e n when they v i s i t w i t h the n o n c u s t o d i a l r e l a t i v e s . 6 

T h e r e f o r e , t h i s c o u r t a t l e a s t i m p l i c i t l y r e c o g n i z e s t h a t 

m a i n t a i n i n g a s c h e d u l e d v i s i t a t i o n arrangement between the 

c h i l d r e n and the n o n c u s t o d i a l r e l a t i v e s s e r v e s the b e s t 

i n t e r e s t s of the c h i l d r e n so as t o c o n s t i t u t e a v i a b l e 

6 C u r r e n t l y , the mother has no s p e c i f i e d v i s i t a t i o n r i g h t s 
of her own. 
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a l t e r n a t i v e t o the t e r m i n a t i o n of the mother's p a r e n t a l 

r i g h t s . Our r e v e r s a l of the judgments t e r m i n a t i n g the 

mother's p a r e n t a l r i g h t s r e q u i r e s r e v e r s a l of the judgments 

m o d i f y i n g the v i s i t a t i o n r i g h t s of the n o n c u s t o d i a l r e l a t i v e s 

i n o r d e r t o a s s u r e t h a t the mother m a i n t a i n s c o n s i s t e n t and 

m e a n i n g f u l c o n t a c t w i t h the c h i l d r e n . 

A l t h o u g h acknowledging the m e r i t s of the n o n c u s t o d i a l 

r e l a t i v e s ' v i s i t a t i o n argument, So. 3d a t , the main 

o p i n i o n r e f u s e s t o a ddress t h a t argument based on the 

n o n c u s t o d i a l r e l a t i v e s ' noncompliance w i t h Rule 28(a) (10), 

A l a . R. App. P. A l t h o u g h I r e c o g n i z e t h a t the n o n c u s t o d i a l 

r e l a t i v e s d i d not c i t e p e r t i n e n t l e g a l a u t h o r i t y i n s u p p o r t of 

t h e i r p o s i t i o n , they d i d frame t h e i r argument s u f f i c i e n t l y f o r 

t h i s c o u r t t o u n d e r s t a n d i t s f a c t u a l and l e g a l m e r i t s . Our 

supreme c o u r t has h e l d t h a t , when "we are a b l e t o a d e q u a t e l y 

d i s c e r n the i s s u e [the a p p e l l a n t ] p r e s e n t s , i n s p i t e of h i s 

f a i l u r e t o p r e s e n t a u t h o r i t i e s i n s u p p o r t of h i s c l a i m , we 

w i l l not a f f i r m merely because of a t e c h n i c a l i t y . " K i r k s e y v.  

R o b e r t s , 613 So. 2d 352, 353 ( A l a . 1993); see a l s o Dubose v.  

Dubose, 964 So. 2d 42, 46 n.5 ( A l a . C i v . App. 2007) ("[T ] h i s 

c o u r t may choose t o a f f i r m a case on the b a s i s of Rule 28[, 
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A l a . R. App. P.,] when an a p p e l l a n t ' s b r i e f f a i l s t o comply 

w i t h the r u l e , but t h i s c o u r t i s by no means r e q u i r e d t o do 

so." (emphasis omitted) ( c i t i n g K i r k s e y , 613 So. 2d a t 353)) . 

Moreover, t h i s c o u r t has h e l d t h a t , when the b e s t i n t e r e s t s of 

a c h i l d are a t s t a k e , t e c h n i c a l compliance w i t h p r o c e d u r a l 

r u l e s i s a secondary c o n s i d e r a t i o n a t b e s t . See Fermin v.  

Lewis, 77 So. 3d 164, 171 ( A l a . C i v . App. 2011) . Given the 

p o s t u r e of the case, and c o n s i d e r i n g the importance of the 

i n t e r e s t s a t s t a k e , I b e l i e v e t h i s c o u r t s h o u l d e x e r c i s e i t s 

d i s c r e t i o n t o o v e r l o o k the n o n c u s t o d i a l r e l a t i v e s ' 

noncompliance w i t h Rule 28. 
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