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On Retu r n t o Remand 

DONALDSON, Judge. 

On A p r i l 12, 2013, we remanded t h i s a c t i o n t o the Etowah 

J u v e n i l e Court ("the t r i a l c o u r t " ) . We were unable t o 
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determine from the f i n a l o r d e r o f the t r i a l c o u r t the b a s i s 

f o r i t s d e c i s i o n t o change the cu s t o d y o f S.D.A. and R.D.A. 

("the c h i l d r e n " ) t o S.C. ("the m a t e r n a l grandmother"). Based 

on the argument o f the c h i l d r e n ' s c u s t o d i a n s , S.L.M. and 

R.S.M., t h a t the t r i a l c o u r t had e r r e d i n f i n d i n g the c h i l d r e n 

t o be dependant, we i n s t r u c t e d t h a t c o u r t , based on the 

e x i s t i n g r e c o r d , t o make the w r i t t e n f i n d i n g s r e q u i r e d by Rule 

25(A), A l a . R. Juv. P., as t o whether the c h i l d r e n were 

dependant as t o S.L.M. and R.S.M., and, i f so, t o i d e n t i f y the 

grounds s u p p o r t i n g the f i n d i n g s of dependency. S.L.M. v. S.C., 

[Ms. 2120004, A p r i l 12, 2013] ___ So. 3d ___ ( A l a . C i v . App. 

2013). A thorough statement of the f a c t s i s s e t out i n t h i s 

c o u r t ' s o p i n i o n remanding the a c t i o n t o the t r i a l c o u r t . 

Assuming t h a t the p r o c e e d i n g s had been conducted as a 

dependency a c t i o n , we s t a t e d i n our p r i o r o p i n i o n t h a t , " [ i ] f 

the t r i a l c o u r t f i n d s t h a t [ e i t h e r ] c h i l d was not dependant as 

to her c u s t o d i a n or c u s t o d i a n s , the p e t i t i o n s h o u l d be 

d i s m i s s e d as t o t h a t c h i l d . " ___ So. 3d a t ___ . The t r i a l 

c o u r t , i n compliance w i t h our i n s t r u c t i o n s , f i l e d i t s r e t u r n 

t o remand t o t h i s c o u r t ; on remand, the t r i a l c o u r t e n t e r e d 
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two i d e n t i c a l o r d e r s , one r e l a t i n g t o S.D.A. and one r e l a t i n g 

t o R.D.A., which s t a t e s , i n p a r t : 

"[T]he M a t e r n a l Grandmother of the c h i l d [ ] d i d not 
r a i s e the i s s u e t h a t the minor c h i l d was dependent 
a t the hands of the C u s t o d i a n s of the minor c h i l d , 
t o w i t : [S.L.M. and S.R.M.], and no dependency of 
the minor c h i l d a t the hands of the C u s t o d i a n s i s 
found. 

"2. The [ m a t e r n a l grandmother] f i l e d a p e t i t i o n 
f o r c u s t o d y of the minor c h i l d . ... The [ m a t e r n a l 
grandmother] was not aware of the e x i s t e n c e of the 
minor c h i l d u n t i l a f t e r c u s t o d y was awarded t o a 
n o n - r e l a t i v e . When the [ m a t e r n a l grandmother] found 
out about her granddaughter, she f i l e d the P e t i t i o n 
f o r Custody which t h i s Court r u l e d on. 

"3. The Court h e a r d e v i d e n c e a t [ a ] h e a r i n g 
a d d r e s s i n g the P e t i t i o n f o r custody. ... The 
[ m a t e r n a l grandmother] p r o v i d e d t e s t i m o n y t h a t she 
i s a f i t and p r o p e r person t o have the c a r e , c u s t o d y 
and c o n t r o l of the granddaughter. She a l s o has 
custo d y of the minor c h i l d ' s o l d e r h a l f s i b l i n g . 

"4. A t the h e a r i n g the mother of the minor c h i l d 
t e s t i f i e d t h a t the p r e s e n t c u s t o d i a n s l e t her have 
o v e r n i g h t v i s i t s w i t h the minor c h i l d . The mother 
a l s o t e s t i f i e d t h a t she was s t i l l u s i n g drugs and 
s t i l l had a problem w i t h them. She a l s o t e s t i f i e d 
t h a t she d i d not want [ t h e m a t e r n a l grandmother] t o 
have c u s t o d y of the minor c h i l d because she would 
h o l d her a c c o u n t a b l e f o r u s i n g drugs and r e s t r i c t 
her v i s i t s w i t h the minor c h i l d i f the mother was 
u s i n g drugs, but the p r e s e n t c u s t o d i a n u n d e r s t o o d 
her drug use even though i t would make her mad. The 
Court was g r e a t l y d i s t u r b e d by t h i s , and concerned 
t h a t the minor c h i l d was b e i n g exposed t o the 
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s i t u a t i o n which removed her from her n a t u r a l mother 
i n the f i r s t p l a c e . I t was c l e a r and c o n v i n c i n g 
e v i d e n c e from the t e s t i m o n y of a l l the p a r t i e s , t h a t 
the [ m a t e r n a l grandmother] l i m i t s the c o n t a c t 
between the mother and the o l d e r h a l f - s i b l i n g but 
t h a t the p r e s e n t c u s t o d i a n s of the minor c h i l d [ d o ] 
not. 

"  

"5. A f t e r the h e a r i n g the t e s t i m o n y of a l l the 
p a r t i e s , the Court e n t e r e d an Order g r a n t i n g c u s t o d y 
to the [ m a t e r n a l grandmother]. The c u s t o d y Order 
was not based on the dependency of the minor c h i l d , 
even though the c h i l d does not have a p a r e n t who i s 
w i l l i n g t o d i s c h a r g e her r e s p o n s i b i l i t i e s t o and f o r 
the c h i l d , w i t h the n a t u r a l mother of the c h i l d 
b e i n g a d d i c t e d t o Drugs. 

"Based on the e v i d e n c e , the Court f i n d s t h a t 
t h e r e has been a m a t e r i a l change i n c i r c u m s t a n c e s i n 
t h i s case and t h a t the p o s i t i v e good brought about 
by the m o d i f i c a t i o n would more than o f f s e t the 
i n h e r e n t l y d i s r u p t i v e e f f e c t caused by u p r o o t i n g the 
c h i l d . The c h i l d i s young and the c o u r t f i n d s t h a t 
the young c h i l d w i l l adapt t o the c i r c u m s t a n c e s . 
She would be l i v i n g w i t h a l o v i n g grandmother, w i t h 
her o t h e r s i b l i n g s . 

"The Court f i n d s t h a t the p o s i t i v e good brought 
about by the change of c u s t o d y would o f f s e t any 
d i s r u p t i o n t h a t might be caused. By g r a n t i n g 
c u s t o d y of the c h i l d t o the p e t i t i o n e r / g r a n d m o t h e r , 
a l l of the c h i l d r e n would be t o g e t h e r , and be 
p r o t e c t e d from t h e i r mother who a d m i t t e d t o s t i l l 
u s i n g drugs. 

4 



2120004 

"T h i s Court f e e l s t h a t the [Ex p a r t e ] McLendon[, 
455 So. 2d 863 ( A l a . 1984),] s t a n d a r d has been met 
and the cust o d y change i s c o r r e c t . " 

The t r i a l c o u r t has c l a r i f i e d t h a t the p r o c e e d i n g s on the 

ma t e r n a l grandmother's p e t i t i o n s were not conducted as 

dependency a c t i o n s . Thus, the f i r s t i s s u e r a i s e d by S.L.M. and 

R.S.M. on a p p e a l , a l l e g i n g e r r o r i n f i n d i n g the c h i l d r e n 

dependent i s re n d e r e d moot. 

The t r i a l c o u r t ' s o r d e r s on remand c l a r i f i e d t h a t c u s t o d y 

of the c h i l d r e n was changed from S.L.M. and R.S.M. t o the 

ma t e r n a l grandmother a f t e r a p p l y i n g the s t a n d a r d announced i n 

Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 1984). Thus, t h i s 

c o u r t must address the two r e m a i n i n g i s s u e s S.L.M. and R.S.M. 

p r e s e n t on a p p e a l . S.L.M. and R.S.M. have argued t h a t the 

ma t e r n a l grandmother f a i l e d t o p r e s e n t s u f f i c i e n t e v i d e n c e t o 

meet the McLendon s t a n d a r d and t h a t the t r i a l c o u r t was 

w i t h o u t j u r i s d i c t i o n t o modify p r i o r o r d e r s p l a c i n g the 

c h i l d r e n i n the cust o d y of S.L.M. and R.S.M. S . L . M . a n d 

R.S.M. argue t h a t the m a t e r n a l grandmother f a i l e d t o p r e s e n t 

s u f f i c i e n t e v i d e n c e t o meet the McLendon s t a n d a r d t o war r a n t 

a change of custo d y . S.L.M. and R.S.M. argue t h a t the May 

2011 o r d e r and the November 2011 o r d e r p e r t a i n i n g t o S.D.A. 
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and R.D.A., r e s p e c t i v e l y , were f i n a l o r d e r s , as opposed t o 

pendente l i t e o r d e r s , and t h e r e f o r e t h a t the m a t e r n a l 

grandmother's p e t i t i o n s t o modify these c u s t o d y o r d e r s s h o u l d 

be s u b j e c t t o the McLendon s t a n d a r d . In support of t h i s 

c o n t e n t i o n , S.L.M. and R.S.M. c i t e t h i s c o u r t ' s h o l d i n g i n 

P.A. v. L.S., 78 So. 3d 979 ( A l a . C i v . App. 2011) . The 

ma t e r n a l grandmother argues t h a t the May 2011 and November 

2011 o r d e r s were pendente l i t e o r d e r s and t h a t the "best 

i n t e r e s t s " s t a n d a r d s h o u l d t h e r e f o r e a p p l y t o her p e t i t i o n s . 

The May 2011 o r d e r as t o S.D.A. was e n t e r e d as a "temporary" 

cus t o d y o r d e r , and the November 2011 o r d e r as t o R.D.A. s i m p l y 

awards cus t o d y t o S.L.M. and R.S.M., w i t h o u t d e s i g n a t i n g 

whether the award was a pendente l i t e award and w i t h o u t 

s e t t i n g any f u t u r e h e a r i n g s . On t h a t b a s i s , b o t h o r d e r s are 

c o n s i d e r e d " f i n a l " f o r purposes of d e t e r m i n i n g the p r o p e r 

c u s t o d y - m o d i f i c a t i o n s t a n d a r d t o a p p l y . See P.A., 78 So. 2d a t 

981 ("In a case i n v o l v i n g the m o d i f i c a t i o n of a temporary 

cus t o d y o r d e r , our supreme c o u r t has h e l d t h a t the p a r t i e s 

s e e k i n g t o modify t h a t o r d e r are r e q u i r e d t o meet the McLendon 

s t a n d a r d . " ) . T h i s c o u r t has r e c e n t l y r e v i s i t e d the i s s u e of 

the p r o p e r s t a n d a r d t o a p p l y f o r m o d i f i c a t i o n of custody i n a 
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case i n which the c h i l d has p r e v i o u s l y been found t o be 

dependent and the m o d i f i c a t i o n i s sought by a nonparent f a m i l y 

member. In B.C. v. A.A., [Ms. 2111247, August 2, 2013] 

So. 3d ___ ( A l a . C i v . App. 2013), t h i s c o u r t h e l d : 

"The n o n c u s t o d i a l r e l a t i v e s a p p e a l the judgments 
i n s o f a r as they d e n i e d t h e i r p e t i t i o n s s e e k i n g 
c u s t o d y of the c h i l d r e n and t e r m i n a t e d the award of 
s p e c i f i e d v i s i t a t i o n t o them. The n o n c u s t o d i a l 
r e l a t i v e s f i l e d p e t i t i o n s s e e k i n g custody of the 
c h i l d r e n , i n which they a s s e r t e d t h a t the c h i l d r e n ' s 
b e s t i n t e r e s t s would be b e t t e r s e r v e d i f cus t o d y 
were m o d i f i e d . Once a j u v e n i l e c o u r t has p l a c e d a 
dependent c h i l d i n t o the 'permanent' c u s t o d y of a 
p r o p e r c a r e g i v e r , the dependency of the c h i l d ends 
and any f u r t h e r change of cus t o d y i s governed by the 
st a n d a r d s s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 
863 ( A l a . 1984) . See Ex p a r t e J.P., 641 So. 2d 276, 
278 ( A l a . 1994) ( a p p l y i n g the McLendon s t a n d a r d i n 
a cus t o d y d i s p u t e between two s e t s of r e l a t i v e s when 
one s e t of r e l a t i v e s had been awarded custody under 
a p r i o r j u d i c i a l o r d e r ) . Thus, the n o n c u s t o d i a l 
r e l a t i v e s were r e q u i r e d t o meet the McLendon 
s t a n d a r d i n o r d e r t o be e n t i t l e d t o a m o d i f i c a t i o n 
of the custody of the c h i l d r e n . As our supreme 
c o u r t r e a f f i r m e d i n Ex p a r t e C l e g h o r n , 993 So. 2d 
462, 466-67 ( A l a . 2008): 

" ' I n Ex p a r t e McLendon, we h e l d t h a t the 
t r i a l c o u r t cannot o r d e r a change of 
cust o d y " ' u n l e s s [the p a r t y s e e k i n g the 
change of custody] can show t h a t a change 
of the cus t o d y w i l l m a t e r i a l l y promote 
[the] c h i l d ' s w e l f a r e . ' " 455 So. 2d a t 865 
( q u o t i n g Greene v. Greene, 249 A l a . 155, 
157, 30 So. 2d 444, 445 (1947)). We noted 
i n Ex p a r t e McLendon t h a t " [ i ] t i s 
i m p o r t a n t t h a t [the p a r t y s e e k i n g the 
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change i n custody] show t h a t the c h i l d ' s 
i n t e r e s t s are promoted by the change, i . e . , 
t h a t [the p a r t y s e e k i n g the change i n 
custody] produce e v i d e n c e t o overcome the 
' i n h e r e n t l y d i s r u p t i v e e f f e c t caused by 
u p r o o t i n g the c h i l d . ' " 455 So. 2d a t 866.' 

"Our supreme c o u r t has a l s o s t r e s s e d t h a t ' [ t ] h e 
McLendon s t a n d a r d i s a " r u l e of repose," meant t o 
min i m i z e d i s r u p t i v e changes of cust o d y because t h i s 
Court presumes t h a t s t a b i l i t y i s i n h e r e n t l y more 
b e n e f i c i a l t o a c h i l d than d i s r u p t i o n . ' Ex p a r t e  
C l e g h o r n , 993 So. 2d a t 468. As noted above, the 
r e c o r d c o n t a i n s e v i d e n c e i n d i c a t i n g t h a t the 
c h i l d r e n make good grades and are d o i n g w e l l i n the 
custo d y of the c u s t o d i a n s . N o t h i n g i n the r e c o r d 
would s u p p o r t the c o n c l u s i o n t h a t the c h i l d r e n ' s 
b e s t i n t e r e s t would be s e r v e d by m o d i f y i n g c u s t o d y 
and removing the c h i l d r e n from the home of the 
c u s t o d i a n s . A c c o r d i n g l y , we a f f i r m the j u v e n i l e 
c o u r t ' s judgments i n s o f a r as they d e n i e d the 
n o n c u s t o d i a l r e l a t i v e s ' c u s t o d y p e t i t i o n s . " 

So. 3d a t . As i n B.C., the ma t t e r b e f o r e us p r e s e n t s 

a s i t u a t i o n i n which a " n o n c u s t o d i a l r e l a t i v e [ ] f i l e d 

p e t i t i o n s s e e k i n g c u s t o d y of the c h i l d r e n , i n which [she] 

a s s e r t e d t h a t the c h i l d r e n ' s b e s t i n t e r e s t s would be b e t t e r 

s e r v e d i f c u s t o d y were m o d i f i e d . " ___ So. 3d a t ___ . A g a i n , 

as i n B.C., the " j u v e n i l e c o u r t ha[d] p l a c e d a dependent c h i l d 

i n t o the 'permanent' cu s t o d y of a p r o p e r c a r e g i v e r , " and t h e r e 

b e i n g no new f i n d i n g of dependency, "any f u r t h e r change of 

custo d y i s governed by the st a n d a r d s s e t f o r t h i n Ex p a r t e 
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McLendon." So. 3d a t . The q u e s t i o n then b e f o r e us i s 

whether the m a t e r n a l grandmother, as the p e t i t i o n i n g 

n o n c u s t o d i a l r e l a t i v e , met the McLendon s t a n d a r d . The t r i a l 

c o u r t s p e c i f i c a l l y found: 

"Based on the e v i d e n c e , the Court f i n d s t h a t 
t h e r e has been a m a t e r i a l change i n c i r c u m s t a n c e s i n 
t h i s case and t h a t the p o s i t i v e good brought about 
by the m o d i f i c a t i o n would more than o f f s e t the 
i n h e r e n t l y d i s r u p t i v e e f f e c t caused by u p r o o t i n g the 
c h i l d . The c h i l d i s young and the c o u r t f i n d s t h a t 
the young c h i l d w i l l adapt t o the c i r c u m s t a n c e s . 
She would be l i v i n g w i t h a l o v i n g grandmother, w i t h 
her o t h e r s i b l i n g s . 

"The Court f i n d s t h a t the p o s i t i v e good brought 
about by the change of c u s t o d y would o f f s e t any 
d i s r u p t i o n t h a t might be caused. By g r a n t i n g 
c u s t o d y of the c h i l d t o the p e t i t i o n e r / g r a n d m o t h e r , 
a l l of the c h i l d r e n would be t o g e t h e r , and be 
p r o t e c t e d from t h e i r mother who a d m i t t e d t o s t i l l 
u s i n g drugs. 

" T h i s Court f e e l s t h a t the McLendon s t a n d a r d has 
been met and the c u s t o d y change i s c o r r e c t . " 

E v idence was p r e s e n t e d t o the t r i a l c o u r t ore tenus. The t r i a l 

c o u r t p e r s o n a l l y o b served the p a r t i e s and was i n the b e s t 

p o s i t i o n t o observe t h e i r demeanor and t o judge t h e i r 

c r e d i b i l i t y . The r e s p o n s i b i l i t y of making d i f f i c u l t d e c i s i o n s 

r e g a r d i n g c h i l d c u s t o d y r e s t s s q u a r e l y on the s h o u l d e r s of the 
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t r i a l judge, "who has a c t u a l l y seen and heard the p a r t i e s and 

the w i t n e s s e s [ a n d ] i s i n f i n i t e l y more q u a l i f i e d t o make a 

d e c i s i o n than an a p p e l l a t e c o u r t . " Ex p a r t e D.W.W., 717 So. 2d 

793, 796-97 ( A l a . 1998). 

A p p l y i n g the ore tenus s t a n d a r d of r e v i e w , the t r i a l 

c o u r t ' s d e c i s i o n t o modify custody d i d not amount t o 

r e v e r s i b l e e r r o r . See Ex p a r t e Fann, 810 So. 2d 621, 633 ( A l a . 

2001)("'"'A cu s t o d y d e t e r m i n a t i o n of the t r i a l c o u r t e n t e r e d 

upon o r a l t e s t i m o n y i s ac c o r d e d a presumption of c o r r e c t n e s s 

on a p p e a l , and we w i l l not r e v e r s e u n l e s s the evi d e n c e so 

f a i l s t o s u p p o r t the d e t e r m i n a t i o n t h a t i t i s p l a i n l y and 

p a l p a b l y wrong....'"'" ( q u o t i n g Ex p a r t e P e r k i n s , 646 So. 2d 

46, 47 ( A l a . 1994), q u o t i n g i n t u r n o t h e r c a s e s ) ) . I n i t s 

or d e r on remand, the t r i a l c o u r t a r t i c u l a t e d the reasons f o r 

the d i f f i c u l t d e c i s i o n i t made: 

"At the h e a r i n g the mother of the minor c h i l d 
t e s t i f i e d t h a t the p r e s e n t c u s t o d i a n s l e t her have 
o v e r n i g h t v i s i t s w i t h the minor c h i l d . The mother 
a l s o t e s t i f i e d t h a t she was s t i l l u s i n g drugs and 
s t i l l had a problem w i t h them. She a l s o t e s t i f i e d 
t h a t she d i d not want [ t h e m a t e r n a l grandmother] t o 
have cus t o d y of the minor c h i l d because she would 
h o l d her a c c o u n t a b l e f o r u s i n g drugs and r e s t r i c t 
her v i s i t s w i t h the minor c h i l d i f the mother was 
u s i n g drugs, but the p r e s e n t c u s t o d i a n u n d e r s t o o d 
her drug use even though i t would make her mad. The 
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Court was g r e a t l y d i s t u r b e d by t h i s , and concerned 
t h a t the minor c h i l d was b e i n g exposed t o the 
s i t u a t i o n which removed her from her n a t u r a l mother 
i n the f i r s t p l a c e . I t was c l e a r and c o n v i n c i n g 
e v i d e n c e from the t e s t i m o n y of a l l the p a r t i e s , t h a t 
the [ m a t e r n a l grandmother] l i m i t s the c o n t a c t 
between the mother and the o l d e r h a l f - s i b l i n g but 
t h a t the p r e s e n t c u s t o d i a n s of the minor c h i l d [ d o ] 
not. " 

The t r i a l c o u r t m o d i f i e d custody, removing the c h i l d r e n from 

the custody of two people who have no b l o o d r e l a t i o n t o the 

c h i l d r e n and w i t h whom they had been l i v i n g f o r l e s s than two 

y e a r s , and p l a c i n g them i n the custody of t h e i r m a t e r n a l 

grandmother, who a l r e a d y has cust o d y of the c h i l d r e n ' s 

b i o l o g i c a l h a l f s i s t e r as a r e s u l t of a p r i o r dependency 

a c t i o n . A l t h o u g h a d i f f e r e n t d e c i s i o n c o u l d have been reached 

under these f a c t s , the d e c i s i o n i s s u p p o r t e d by the r e c o r d and 

cannot be d i s t u r b e d on a p p e a l . 

S.L.M. and R.S.M. argue t h a t the s u f f i c i e n c y of the p r i o r 

c u s t o d y o r d e r s was not p r o p e r l y b e f o r e the t r i a l c o u r t and 

t h a t , t h e r e f o r e , the t r i a l c o u r t was w i t h o u t a u t h o r i t y t o 

modify the p r i o r o r d e r s . S p e c i f i c a l l y , S.L.M. and R.S.M. 

argue t h a t the m a t e r n a l grandmother c o u l d p r o p e r l y a t t a c k the 

p r i o r c u s t o d y o r d e r s of the t r i a l c o u r t o n l y by f i l i n g a 

motion under Rule 60(b), A l a . R. C i v . P., and t h a t , because 
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the m a t e r n a l grandmother was not a p a r t y t o the a c t i o n s a t the 

time the i n i t i a l c u s t o d y o r d e r s were e n t e r e d , she l a c k e d 

s t a n d i n g t o b r i n g such a motion. However, t h i s argument i s 

m i s p l a c e d . U n l i k e an o r d i n a r y c i v i l m a t t e r , p u r s u a n t t o § 12-

15-117(c), A l a . Code 1975, a j u v e n i l e c o u r t r e t a i n s 

j u r i s d i c t i o n of a dependency case beyond a f i n a l judgment: 

"In any case over which the j u v e n i l e c o u r t has 
j u r i s d i c t i o n , the j u v e n i l e c o u r t s h a l l r e t a i n 
j u r i s d i c t i o n over an i n d i v i d u a l of any age t o 
e n f o r c e or modify any p r i o r o r d e r s of the j u v e n i l e 
c o u r t u n l e s s o t h e r w i s e p r o v i d e d by law and a l s o 
s h a l l r e t a i n j u r i s d i c t i o n f o r the enforcement or 
m o d i f i c a t i o n of any p r i o r o r d e r s of the j u v e n i l e 
c o u r t r e q u i r i n g the payment of f i n e s , c o u r t c o s t s , 
r e s t i t u t i o n , or o t h e r money o r d e r e d by the j u v e n i l e 
c o u r t u n t i l p a i d i n f u l l . " 

I n s i m i l a r c i r c u m s t a n c e s , t h i s c o u r t has viewed 

p o s t d i s p o s i t i o n motions from n o n p a r e n t a l f a m i l y members as 

motions f o r a change of c u s t o d y : 

"The n o n c u s t o d i a l r e l a t i v e s f i l e d p e t i t i o n s s e e k i n g 
c u s t o d y of the c h i l d r e n , i n which they a s s e r t e d t h a t 
the c h i l d r e n ' s b e s t i n t e r e s t s would be b e t t e r s e r v e d 
i f c u s t o d y were m o d i f i e d . Once a j u v e n i l e c o u r t has 
p l a c e d a dependent c h i l d i n t o the 'permanent' 
cust o d y of a p r o p e r c a r e g i v e r , the dependency of the 
c h i l d ends and any f u r t h e r change of c u s t o d y i s 
governed by the s t a n d a r d s s e t f o r t h i n Ex p a r t e  
McLendon, 455 So. 2d 863 ( A l a . 1984). ... Thus, the 
n o n c u s t o d i a l r e l a t i v e s were r e q u i r e d t o meet the 
McLendon s t a n d a r d i n o r d e r t o be e n t i t l e d t o a 
m o d i f i c a t i o n of the c u s t o d y of the c h i l d r e n . " 
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B.C., So. 3d a t ; Ex p a r t e J.P., 641 So. 2d 276, 279 

( A l a . 1 9 9 4 ) ( " T h e r e f o r e , the m a t e r n a l aunt and u n c l e ' s p e t i t i o n 

f o r c u s t o d y f i l e d almost two ye a r s l a t e r was a p e t i t i o n f o r 

m o d i f i c a t i o n of cust o d y ; i t was governed by the McLendon 

r u l e . " ) . 

Based on the t r i a l c o u r t ' s c o n t i n u i n g j u r i s d i c t i o n over 

these m a t t e r s , the m a t e r n a l grandmother moved t o i n t e r v e n e 

p u r s u a n t t o Rule 2 4 ( a ) ( 2 ) , A l a . R. C i v . P., and t h e r e i s no 

i n d i c a t i o n i n the r e c o r d t h a t S.L.M. and R.S.M. o b j e c t e d t o 

t h a t motion t o i n t e r v e n e . F u r t h e r , as was the s i t u a t i o n i n 

B.C., the m a t e r n a l grandmother, as a " n o n c u s t o d i a l r e l a t i v e [ , ] 

f i l e d a p e t i t i o n t o i n t e r v e n e and a c o m p l a i n t i n i n t e r v e n t i o n 

i n each a c t i o n , s e e k i n g custody of the c h i l d r e n The 

j u v e n i l e c o u r t p e r m i t t e d the n o n c u s t o d i a l r e l a t i v e [ ] t o 

i n t e r v e n e ; i t a l s o c o n s o l i d a t e d the a c t i o n s f o r t r i a l . " B.C., 

So. 3d a t . 

Because S.L.M. and R.S.M. f a i l t o demonstrate t h a t the 

t r i a l c o u r t l a c k e d j u r i s d i c t i o n over the p e t i t i o n s f i l e d by 

the m a t e r n a l grandmother or t h a t i t e r r e d i n a p p l y i n g the 

McLendon s t a n d a r d and awarding cu s t o d y t o the m a t e r n a l 

grandmother, we a f f i r m the judgments of the t r i a l c o u r t . 
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AFFIRMED. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Thomas, J . , d i s s e n t s , w i t h w r i t i n g . 

Moore, J . , d i s s e n t s , w i t h o u t w r i t i n g . 
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THOMAS, Judge, d i s s e n t i n g . 

I must r e s p e c t f u l l y d i s s e n t from the d e c i s i o n t o a f f i r m 

the c u s t o d y award t o S.C. ("the m a t e r n a l grandmother"). As I 

s t a t e d i n my o r i g i n a l d i s s e n t t o the o p i n i o n remanding t h i s 

cause, see S.L.M. v. S.C., [Ms. 2120004, A p r i l 12, 2013] 

So. 3d , ( A l a . C i v . App. 2012) (Thomas, J . , d i s s e n t i n g ) 

( f o o t n o t e o m i t t e d ) : 

"[The m a t e r n a l grandmother] f i l e d dependency 
p e t i t i o n s r e g a r d i n g the c h i l d r e n . In her p e t i t i o n s , 
she a l l e g e d t h a t the c h i l d r e n were dependent due t o 
the conduct of t h e i r mother, C.G. However, the 
c h i l d r e n ' s dependency r e s u l t i n g from the a c t i o n s of 
t h e i r mother had been r e s o l v e d by p l a c i n g them i n 
the custody of [S.L.M. and R.S.M. ('the 
c u s t o d i a n s ' ) ] . See S.P. v. E.T., 957 So. 2d 1127, 
1131 ( A l a . C i v . App. 2005) ( i n d i c a t i n g t h a t ' f i n a l 
d i s p o s i t i o n a l o r d e r s c o i n c i d e w i t h the end of the 
c h i l d ' s dependency, i . e . , the c h i l d has a pr o p e r 
c u s t o d i a n "and" i s no l o n g e r " i n need of care or 
s u p e r v i s i o n " by persons o t h e r than the c u s t o d i a n . 
See A l a . Code 1975, [former] § 12-15-1(10 )n. In 
o t h e r words, under i d e a l c i r c u m s t a n c e s , the f i n a l 
d i s p o s i t i o n a l o r d e r r e s u l t s i n a cust o d y award 
wherein the p a r e n t or c u s t o d i a n i s a b l e and w i l l i n g 
t o have the c a r e , custody, and c o n t r o l of the c h i l d , 
f r e e from any i n t e r v e n t i o n or s u p e r v i s i o n by the 
s t a t e under the dependency s t a t u t e s . ' ) . Thus, i t was 
incumbent on the m a t e r n a l grandmother t o prove a t 
t r i a l t h a t the c h i l d r e n were p r e s e n t l y dependent i n 
or d e r t o r e c e i v e custody of the c h i l d r e n ; t h a t i s , 
the m a t e r n a l grandmother was r e q u i r e d t o prove t h a t 
the c h i l d r e n were dependent i n the cust o d y of the 
c u s t o d i a n s b e f o r e the j u v e n i l e c o u r t c o u l d award her 
custo d y of the c h i l d r e n . See T.B. v. T.H., 30 So. 3d 
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429, 431 ( A l a . C i v . App. 2009) ( s t a t i n g t h a t a 
j u v e n i l e c o u r t may make a d i s p o s i t i o n of a c h i l d i n 
a dependency p r o c e e d i n g o n l y a f t e r f i n d i n g the c h i l d 
dependent); see a l s o V.W. v. G.W., 990 So. 2d 414, 
417 ( A l a . C i v . App. 2008) ( q u o t i n g K.B. v. Cleburne  
Cnty. Dep't of Human Res., 897 So. 2d 379, 389 ( A l a . 
C i v . App. 2004) (Murdock, J . , c o n c u r r i n g i n the 
r e s u l t ) ) ( ' " [ I ] n o r d e r t o make a d i s p o s i t i o n of a 
c h i l d i n the c o n t e x t of a dependency p r o c e e d i n g , the 
c h i l d must i n f a c t be dependent a t the time of t h a t  
d i s p o s i t i o n . " ' ) . Furthermore, a c h i l d cannot be 
dependent i f he or she has a f i t and w i l l i n g p a r e n t 
or a f i t and w i l l i n g l e g a l c u s t o d i a n (or 
c u s t o d i a n s ) ; i n such a s i t u a t i o n , the c h i l d i s not 
dependent and cust o d y remains w i t h the p a r e n t or the 
l e g a l c u s t o d i a n . J.W. v. T.D., 58 So. 3d 782, 792 
( A l a . C i v . App. 2010)." 

Both Ex p a r t e J.P., 641 So. 2d 276, 278 ( A l a . 1994), and 

B.C. v. A.A., [Ms. 2111247, August 2, 2013] So. 3d 

( A l a . C i v . App 2013), i n v o l v e d the m o d i f i c a t i o n of cust o d y 

o r d e r s i n r e s o l v e d dependency a c t i o n s by p a r t i e s who had been 

i n v o l v e d i n the o r i g i n a l dependency and cust o d y d i s p u t e . That 

i s , n e i t h e r Ex p a r t e J.P. nor B.C., i n v o l v e d a s t r a n g e r t o the 

p r o c e e d i n g s e e k i n g c u s t o d y f o r the f i r s t t i m e . A l t h o u g h the 

j u v e n i l e c o u r t r e t a i n s j u r i s d i c t i o n over a c h i l d who has been 

the s u b j e c t of a dependency p r o c e e d i n g p u r s u a n t t o A l a . Code 

1975, § 12-15-117(c), the j u v e n i l e c o u r t cannot a c t w i t h o u t a 

pr o p e r p e t i t i o n , be i t a dependency p e t i t i o n or a m o d i f i c a t i o n 

p e t i t i o n , b e f o r e i t . I f a person who has not been a p a r t y t o 
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the p r o c e e d i n g wishes t o a l t e r a c u s t o d y award e n t e r e d i n a 

f i n a l dependency judgment, t h a t p a r t y must i n s t i t u t e a new 

a c t i o n ; as I e x p l a i n e d i n my d i s s e n t i n g o p i n i o n on o r i g i n a l 

s u b m i s s i o n , the o n l y a c t i o n a s t r a n g e r t o the dependency 

p r o c e e d i n g may i n s t i t u t e i s a dependency a c t i o n . Thus, 

because I would r e v e r s e the judgment of the j u v e n i l e c o u r t , 

which e x p r e s s l y d e t ermined t h a t the c h i l d r e n were not 

dependent i n the c a r e of the c u s t o d i a n s , I r e s p e c t f u l l y 

d i s s e n t from the main o p i n i o n . 
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