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S t u a r t C. Dubose ("the husband") appeals from a judgment 

d i v o r c i n g him from A l l i s o n T. Dubose ("the w i f e " ) . Among 

o t h e r t h i n g s , the judgment a l s o d i v i d e d the p a r t i e s ' m a r i t a l 

p r o p e r t y and o r d e r e d the husband t o pay c h i l d s u p p o r t . The 

judgment i n t h i s case comprises t h r e e documents: an August 4, 

2009, o r d e r d i v o r c i n g the p a r t i e s ; a March 5, 2010, o r d e r 

d i v i d i n g the m a r i t a l p r o p e r t y ; and an August 17, 2012, o r d e r 

d e t e r m i n i n g the husband's c h i l d - s u p p o r t o b l i g a t i o n . 1 

In t h i s a p p e a l , the husband contends t h a t the August 4, 

2009, o r d e r d i v o r c i n g the p a r t i e s v i o l a t e d Alabama law because 

i t was based o n l y on the s t i p u l a t i o n of the p a r t i e s , " w i t h o u t 

any p r o o f of the grounds f o r the d i v o r c e ever b e i n g p r e s e n t e d 

or c o n s i d e r e d " by the t r i a l c o u r t . S p e c i f i c a l l y , the husband 

says, the August 4, 2009, o r d e r v i o l a t e d § 30-2-3, A l a . Code 

1975, which " f o r b i d [ s ] d i v o r c e by c o n s e n t . " Penny A. D a v i s & 

Robert E a r l McCurley, J r . , Alabama D i v o r c e , Alimony & C h i l d  

Custody Hornbook § 9-8 a t 116 (4th ed. 2005). 

1On January 28, 2011, t h i s c o u r t d i s m i s s e d the husband's 
ap p e a l from the March 5, 2010, o r d e r on the ground t h a t t h e r e 
was a " l a c k of c o n c l u s i v e n e s s and c e r t a i n t y i n the o r d e r as t o 
the i s s u e of c h i l d s u p p o r t , [ a n d t h e r e f o r e ] the o r d e r was not 
a f i n a l judgment and t h i s c o u r t [ d i d ] not have j u r i s d i c t i o n 
over the husband's a p p e a l . " Dubose v. Dubose, 72 So. 3d 1210, 
1212 ( A l a . C i v . App. 2011) ( c i t a t i o n o m i t t e d ) . 
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The r e c o r d i n d i c a t e s the f o l l o w i n g i n f o r m a t i o n r e l e v a n t 

to a d i s p o s i t i o n of t h i s i s s u e . On March 25, 2008, the w i f e 

f i l e d a c o m p l a i n t f o r a d i v o r c e . As grounds f o r the d i v o r c e , 

the w i f e a l l e g e d i n c o m p a t i b i l i t y of temperament t h a t was 

i r r e m e d i a b l e and i r r e c o n c i l a b l e and t h a t t h e r e had been an 

i r r e t r i e v a b l e breakdown of the m a r r i a g e . D u r i n g the pendency 

of the a c t i o n , the t r i a l c o u r t awarded the w i f e p o s s e s s i o n of 

the m a r i t a l r e s i d e n c e , c u s t o d y of the c h i l d r e n , pendente l i t e 

a l i mony and c h i l d s u p p o r t , and an a t t o r n e y f e e . The w i f e was 

a l s o awarded a temporary r e s t r a i n i n g o r d e r a g a i n s t the 

husband. The husband i s a former c i r c u i t judge from C l a r k e 

County, and a number of c i r c u i t j udges r e c u s e d themselves from 

t h i s m a t t e r . A P e r r y County d i s t r i c t judge was a p p o i n t e d t o 

p r e s i d e over t h i s case. A s p e c i a l master a l s o was a p p o i n t e d 

to i n v e n t o r y and v a l u e the p r o p e r t y i n the m a r i t a l e s t a t e . 

D i s c o v e r y was propounded, but, as the t r i a l c o u r t n oted i n an 

o r d e r d a t e d J u l y 9, 2009, d i s c o v e r y i s s u e s "plagued t h i s case 

from the get go and c o n t i n u e t o t h i s d a t e . " In the J u l y 9, 

2009, o r d e r , which the t r i a l c o u r t s t a t e d was e n t e r e d a f t e r a 

t e l e p h o n e c o n f e r e n c e between the t r i a l c o u r t and the p a r t i e s ' 

a t t o r n e y s , the t r i a l c o u r t o r d e r e d , among o t h e r t h i n g s , t h a t 

3 



2120007 

the w i f e and the husband " s t i p u l a t e t o the d i v o r c e l e a v i n g a l l 

o t h e r r e l a t i v e m a t t e r s f o r t r i a l . " One week l a t e r , on J u l y 

16, 2009, the t r i a l c o u r t e n t e r e d an o r d e r s t a t i n g : 

"The Court f i n d s t h a t f o r c l a r i t y o f the r e c o r d 
i n the case and based upon the s t i p u l a t i o n o f the 
p a r t i e s t o b e i n g d i v o r c e d through t h e i r r e s p e c t i v e 
l e g a l c o u n s e l , s a i d c o u n s e l f o r b o t h p a r t i e s s h a l l 
f i l e a s t i p u l a t i o n t o d i v o r c e w i t h i n f o u r t e e n (14) 
days o f t h i s o r d e r . " 

On J u l y 18, 2009, the w i f e f i l e d a s t i p u l a t i o n t o d i v o r c e 

i n which she s t a t e d t h a t she d i d "hereby c o m p l e t e l y and 

t o t a l l y s t i p u l a t e t o the c o u r t g r a n t i n g a d i v o r c e i n the above 

a c t i o n . I am f i l i n g t h i s statement p u r s u a n t t o the c o u r t ' s 

J u l y 16, 2009, c o u r t o r d e r . " The s t i p u l a t i o n d i d not s t a t e 

grounds f o r a d i v o r c e . L i k e w i s e , on J u l y 24, 2009, the 

husband's a t t o r n e y f i l e d a s t i p u l a t i o n t o d i v o r c e , s t a t i n g 

t h a t he had had a t e l e p h o n e c o n s u l t a t i o n w i t h the husband and 

t h a t the husband had agreed t o a s t i p u l a t i o n t o d i v o r c e . 2 The 

s t i p u l a t i o n s t a t e d t h a t "the Court may e n t e r a d i v o r c e w h i l e 

r e s e r v i n g j u r i s d i c t i o n t o t r y the p r o p e r t y and s u p p o r t 

i s s u e s . " L i k e the w i f e ' s s t i p u l a t i o n , the husband's 

s t i p u l a t i o n d i d not s t a t e grounds f o r a d i v o r c e . 

2The r e c o r d i n d i c a t e s t h a t the husband was i n c a r c e r a t e d 
i n the f e d e r a l p r i s o n system a t the t i m e . 
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On August 4, 2009, the t r i a l c o u r t e n t e r e d an o r d e r 

d i v o r c i n g the p a r t i e s . I n the o r d e r , the t r i a l c o u r t s t a t e d 

t h a t " [ t ] h i s cause, coming on t o be h e a r d upon the p l e a d i n g s 

and the s t i p u l a t i o n o f [ t h e w i f e ] and [ t h e husband], t h i s 

cause was s u b m i t t e d f o r f i n a l judgment." The t r i a l c o u r t then 

went on t o d i v o r c e the p a r t i e s on the ground o f 

i n c o m p a t i b i l i t y o f temperament. The o r d e r a l s o p r o v i d e d t h a t 

the t r i a l c o u r t was r e t a i n i n g j u r i s d i c t i o n as t o a l l o t h e r 

m a t t e r s a t i s s u e and t h a t i t i n t e n d e d 

"t o a l l o w e v i d e n c e a t t r i a l , i f t h i s m a t t er i s not 
d e c i d e d by d e f a u l t p r i o r t o then, as t o c h i l d 
c u stody, c h i l d s u p p o r t , permanent alimony, a t t o r n e y s 
f e e s , and o t h e r m a t t e r s as s t a t e d i n the [ w i f e ' s ] 
c o m p l a i n t and the a s s e t s o f the p a r t i e s . T h i s c o u r t 
s h a l l not hear e v i d e n c e as t o the grounds f o r 
d i v o r c e as t h i s i s b e i n g d e c r e e d h e r e i n e x c e p t as 
t h a t e v i d e n c e which may be r e l e v a n t t o any r e m a i n i n g 
i s s u e s . " 

As mentioned, the husband r e l i e s on § 30-2-3 as the b a s i s 

f o r h i s a s s e r t i o n t h a t the t r i a l c o u r t c o u l d not p r o p e r l y 

e n t e r a d i v o r c e judgment o n l y on the p a r t i e s ' s t i p u l a t i o n s . 

That s t a t u t e p r o v i d e s : 

"No judgment can be e n t e r e d on the c o n f e s s i o n o f 
the p a r t i e s , or e i t h e r o f them, or i f i t appear t h a t 
a d u l t e r y was committed by e i t h e r , w i t h the consent 
o f the o t h e r , f o r the purpose o f o b t a i n i n g a 
d i v o r c e , or where bo t h p a r t i e s have committed 
a d u l t e r y , or where t h e r e has been a c o n d o n a t i o n o f 
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a d u l t e r y by the a d m i s s i o n of the o f f e n d i n g p a r t y t o 
c o n j u g a l embraces a f t e r knowledge of the commission 
of the crime, or when the husband knew of or 
co n n i v e d a t the a d u l t e r y of the w i f e . " 

The p r o h i b i t i o n of c o n s e n s u a l d i v o r c e s s u r v i v e d the 

l e g i s l a t u r e ' s enactment of " n o - f a u l t " d i v o r c e s i n 1971, when 

new s t a t u t o r y grounds f o r g r a n t i n g a d i v o r c e were added t o the 

e x i s t i n g grounds. See § 30-2-1, A l a . Code 1975. The new, 

" n o - f a u l t " grounds a u t h o r i z e d a c i r c u i t c o u r t 

" t o d i v o r c e persons from the bonds of matrimony, 
upon a c o m p l a i n t f i l e d by one of the p a r t i e s : 

"  

" ( 7 ) Upon a p p l i c a t i o n of e i t h e r the husband or 
w i f e , when the c o u r t i s s a t i s f i e d from a l l the 
t e s t i m o n y i n the case t h a t t h e r e e x i s t s such a 
complete i n c o m p a t i b i l i t y of temperament t h a t the 
p a r t i e s can no l o n g e r l i v e t o g e t h e r [ ; o r ] 

"  

" ( 9 ) Upon a p p l i c a t i o n of e i t h e r p a r t y , when the 
c o u r t f i n d s t h e r e has been an i r r e t r i e v a b l e 
breakdown of the marria g e and t h a t f u r t h e r attempts 
a t r e c o n c i l i a t i o n are i m p r a c t i c a l or f u t i l e and not 
i n the b e s t i n t e r e s t s of the p a r t i e s or f a m i l y . " 

§ 30-2-1(a)(7) and ( 9 ) . 

In P h i l l i p s v. P h i l l i p s , 49 A l a . App. 514, 520-21, 274 

So. 2d 71, 77 ( C i v . 1973), t h i s c o u r t d i s c u s s e d the e f f e c t of 
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" n o - f a u l t " d i v o r c e s on the p r o h i b i t i o n of c o n s e n s u a l d i v o r c e s , 

s t a t i n g : 

"[T]he s t a t u t o r y ground of i n c o m p a t i b i l i t y does not 
p e r m i t the c o u r t t o d i s s o l v e a marria g e m e r e l y 
because i t s t e r m i n a t i o n i s d e s i r e d by one or bot h 
p a r t i e s , or t h a t , c o n v e r s e l y , when i n c o m p a t i b i l i t y 
of temperament i s shown, a d i v o r c e may not be d e n i e d 
s o l e l y because the d e f e n d i n g spouse v o i c e s 
o p p o s i t i o n t o i t s g r a n t i n g . 

"A c o n t r a r y h o l d i n g would make i n c o m p a t i b i l i t y 
dependent i n i t s a p p l i c a t i o n upon an agreement or a 
s t i p u l a t i o n between the p a r t i e s , and thus f u r n i s h a 
v e h i c l e f o r a c o n s e n s u a l d i v o r c e which the s t a t u t e 
d i d not i n t e n d t o s a n c t i o n and which would be 
c o n t r a r y t o T i t . 34, § 26, Code of Alabama 1940 [ a 
p r e d e c e s s o r s t a t u t e t o § 30-2-3]. The c o n d i t i o n or 
s t a t e of a f f a i r s c o n s t i t u t i n g i n c o m p a t i b i l i t y must 
e x i s t as a f a c t and p r o o f t h e r e o f must be s u b m i t t e d 
by the proponent." 

As P r o f e s s o r s D a v i s and McCurley noted i n t h e i r t r e a t i s e 

on d i v o r c e , " [ t ] h e s t a t u t o r y ground f o r d i v o r c e of 

i n c o m p a t i b i l i t y does not s a n c t i o n c o n s e n s u a l d i v o r c e , s i n c e 

t h i s would be c o n t r a r y t o the i n t e n t of the Alabama s t a t u t e 

f o r b i d d i n g d i v o r c e by consent." Alabama D i v o r c e , Alimony &  

C h i l d Custody Hornbook § 9-8 a t 116, c i t i n g § 30-2-3 and 

P h i l l i p s , s u p r a . 

In Wright v. Wri g h t , 55 A l a . App. 112, 313 So. 2d 540 

(C i v . 1975), the p l a i n t i f f sought a d i v o r c e on the ground of 

i n c o m p a t i b i l i t y . The case was s u b m i t t e d t o the t r i a l c o u r t on 
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a s t i p u l a t i o n of f a c t s , i n c l u d i n g the s t i p u l a t i o n t h a t "'a 

complete i n c o m p a t i b i l i t y of temperament e x i s t s between the 

p a r t i e s . ' " 55 A l a . App. a t 113, 313 So. 2d a t 541. The 

judgment, which g r a n t e d a d i v o r c e on the ground of 

i n c o m p a t i b i l i t y , s t a t e d " t h a t the case was s u b m i t t e d w i t h o u t 

t e s t i m o n y on the p l e a d i n g s and the s t i p u l a t i o n of f a c t s by 

agreement of the p a r t i e s and t h e i r a t t o r n e y s . " I d . 

T h i s c o u r t r e v e r s e d the t r i a l c o u r t ' s judgment, 

e x p l a i n i n g : 

" T i t l e 34, S e c t i o n 26 of the Code of Alabama 
(1940) [ a p r e d e c e s s o r s t a t u t e t o § 30-2-3] p r o h i b i t s 
the s e c u r i n g of a d i v o r c e upon the c o n f e s s i o n of the 
p a r t i e s . The e s t a b l i s h m e n t of grounds f o r a d i v o r c e 
by t e s t i m o n y or e v i d e n c e o t h e r than by agreement i s 
j u r i s d i c t i o n a l t o the g r a n t i n g of the d i v o r c e and 
cannot be waived by the p a r t i e s . Meares v. Meares, 
256 A l a . 596, 56 So. 2d 661 [ ( 1 9 5 2 ) ] ; Johns v.  
Johns, 49 A l a . App. 317, 271 So. 2d 514 [ ( C i v . 
1 9 7 3 ) ] ; Helms v. Helms, 50 A l a . App. 453, 280 So. 2d 
159 [ ( C i v . 1 9 7 3 ) ] . " 

W r i g h t , 55 A l a . App. a t 114, 313 So. 2d a t 541-42. 

T h i s c o u r t reached a s i m i l a r c o n c l u s i o n i n Johns v.  

Johns, 49 A l a . App. 317, 271 So. 2d 514 ( C i v . 1973). In t h a t 

case, as i n the case a t b a r , the e v i d e n t i a r y h e a r i n g s b e f o r e 

the c o u r t were l i m i t e d t o m a t t e r s of s u p p o r t and the d i v i s i o n 

of p r o p e r t y . There was no t e s t i m o n y r e g a r d i n g grounds f o r the 
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d i v o r c e , because, a c c o r d i n g t o the t r i a l c o u r t , t h a t i s s u e had 

been agreed upon. In r e v e r s i n g the judgment, t h i s c o u r t h e l d : 

"Such pro c e d u r e would be c o n t r a r y t o the 
r e q u i r e m e n t s of T i t l e 34[,] § 26 of the Code [a 
p r e d e c e s s o r s t a t u t e t o § 30-2-3] even i f a p p e l l a n t 
had not j o i n e d i s s u e on the averments of c r u e l t y i n 
the c o m p l a i n t . 'The j u r i s d i c t i o n of a c o u r t of 
e q u i t y t o g r a n t a d i v o r c e a v i n c u l o m a t r i m o n i i does 
not e x i s t independent of the s t a t u t e , and i t i s 
e s s e n t i a l t h a t j u r i s d i c t i o n a l f a c t s a f f i r m a t i v e l y 
appear from the r e c o r d . ' Meares v. Meares, 256 A l a . 
596, 56 So. 2d 661 [ (1952)]. 

"The t r i a l c o u r t h a v i n g e x p r e s s l y p r o h i b i t e d 
t e s t i m o n y as t o the grounds f o r d i v o r c e a l l e g e d i n 
the c o m p l a i n t and h a v i n g r e n d e r e d a decree w i t h o u t 
t e s t i m o n y t o such grounds, s a i d decree of d i v o r c e 
was w i t h o u t s t a t u t o r y a u t h o r i t y and thus w i t h o u t the 
j u r i s d i c t i o n of the c o u r t . The decree must be 
r e v e r s e d . " 

Johns, 49 A l a . App. a t 320, 271 So. 2d a t 515-16. See a l s o  

Helms v. Helms, 50 A l a . App. 453, 455, 280 So. 2d 159, 161 

( C i v . 1973) (same). 

"The o n l y r e q u i r e m e n t f o r o b t a i n i n g a d i v o r c e on the 

ground of i n c o m p a t i b i l i t y i s p r o o f of i n c o m p a t i b i l i t y . " Davis 

& McCurley, Alabama D i v o r c e , Alimony & C h i l d Custody Hornbook 

§ 7-2 a t 70. In t h i s case, t h e r e i s no i n d i c a t i o n i n the 

r e c o r d t h a t , when the t r i a l c o u r t e n t e r e d the August 4, 2009, 

o r d e r d i v o r c i n g the p a r t i e s , i t had heard any e v i d e n c e 

r e g a r d i n g grounds f o r the d i v o r c e . I n s t e a d , the o r d e r was 

9 



2120007 

based s o l e l y on the p a r t i e s ' s t i p u l a t i o n s . We note t h a t the 

s t i p u l a t i o n s made t o the t r i a l c o u r t i n W r i g h t , su p r a , 

i n c l u d e d a s t i p u l a t i o n of f a c t t h a t "'a complete 

i n c o m p a t i b i l i t y of temperament e x i s t s between the p a r t i e s . ' " 

I d . , 55 A l a . App. a t 113, 313 So. 2d a t 541. N o n e t h e l e s s , the 

s t i p u l a t i o n s were not adequate t o overcome the p r o h i b i t i o n of 

c o n s e n s u a l d i v o r c e found i n § 30-2-3. In t h i s case, the 

p a r t i e s ' s t i p u l a t i o n s s t a t e d o n l y t h a t the t r i a l c o u r t c o u l d 

d i v o r c e the p a r t i e s ; t h e y i n c l u d e d no s t i p u l a t i o n of f a c t as 

t o grounds f o r a d i v o r c e and, i n f a c t , c o n t r a r y t o a l l e g a t i o n s 

i n the w i f e ' s c o m p l a i n t , d i d not even s t a t e t h a t the p a r t i e s 

were i n c o m p a t i b l e or t h a t t h e r e had been an i r r e t r i e v a b l e 

breakdown of the m a r r i a g e . 

Based on the r e c o r d b e f o r e us and the a u t h o r i t i e s c i t e d , 

we have no c h o i c e but t o c o n c l u d e t h a t the August 4, 2009, 

o r d e r d i v o r c i n g the p a r t i e s was based o n l y on the p a r t i e s ' 

s t i p u l a t i o n s and not on any e v i d e n c e i n d i c a t i n g t h a t the 

p a r t i e s were i n c o m p a t i b l e or t h a t t h e r e had been an 

i r r e t r i e v a b l e breakdown of the m a r r i a g e . A c c o r d i n g l y , the 

judgment of d i v o r c e "was w i t h o u t s t a t u t o r y a u t h o r i t y and thus 

w i t h o u t the j u r i s d i c t i o n of the c o u r t . " Johns, 49 A l a . App. 
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at 320, 271 So. 2d a t 516. T h i s c o u r t "cannot s u p p l y 

j u r i s d i c t i o n a l r e q u i r e m e n t s . " Helms, 50 A l a . App. 455, 280 

So. 2d a t 161. T h e r e f o r e , under the c i r c u m s t a n c e s of t h i s 

c a s e - - i n which the t r i a l c o u r t o r d e r e d the p a r t i e s t o 

s t i p u l a t e t o the d i v o r c e and was not p r e s e n t e d w i t h any 

e v i d e n c e as t o grounds f o r a divorce--we are r e q u i r e d t o 

r e v e r s e the o r d e r of the t r i a l c o u r t d i v o r c i n g the p a r t i e s . 

The husband a l s o r a i s e s a number of o t h e r i s s u e s 

r e g a r d i n g the award of c h i l d s u p p o r t and p o s t m i n o r i t y s u p p o r t 

and the d i v i s i o n of m a r i t a l p r o p e r t y . However, as our supreme 

c o u r t e x p l a i n e d , " t h i s C ourt h a v i n g determined t h a t t h e r e was 

no a u t h o r i t y i n the c o u r t t o g r a n t a d i v o r c e , t h e r e can be no 

award of alimony nor a p r o p e r t y s e t t l e m e n t due t o d i s s o l u t i o n 

of the m a r r i a g e . Mason v. Mason, 276 A l a . 265, 160 So. 2d 881 

[ ( 1 9 6 4 ) ] . " Johns, 4 9 A l a . App. a t 32 0, 271 So. 2d a t 516. I t 

a l s o f o l l o w s t h a t , a t t h i s p o i n t , t h e r e can be no award of 

c h i l d s u p p o r t nor a d i v i s i o n of the m a r i t a l p r o p e r t y i n t h i s 

case based on the " c o n s e n s u a l " d i s s o l u t i o n of the p a r t i e s ' 

m a r r i a g e . See Mason v. Mason, 276 A l a . 265, 267-68, 160 So. 

2d 881, 883 (1964). 
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For the reasons s e t f o r t h above, the judgment of the 

t r i a l c o u r t i s r e v e r s e d , and t h i s cause i s remanded t o the 

t r i a l c o u r t . On remand, the t r i a l c o u r t i s t o conduct an 

e v i d e n t i a r y h e a r i n g o n l y on the i s s u e of the grounds f o r 

d i v o r c e and t o e n t e r a judgment encompassing a l l the i s s u e s i n 

t h i s m a t t e r . 

APPLICATION OVERRULED; OPINION OF MARCH 22, 2013, 

WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and Thomas, Moore, and Donaldson, J J . , 

concur. 

P i t t m a n , J . , r e c u s e s h i m s e l f . 
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