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DONALDSON, Judge. 

The Alabama Board of Examiners i n Psyc h o l o g y ("the 

Board") appeals a judgment of the Montgomery C i r c u i t Court 

("the c i r c u i t c o u r t " ) d a t e d September 6, 2012, i n which the 

c i r c u i t c o u r t r e v e r s e d a d e c i s i o n of the Board t o s a n c t i o n Dr. 
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C. F l e t c h e r H a m i l t o n , a l i c e n s e d p s y c h o l o g i s t i n J e f f e r s o n 

County, f o r e n t e r i n g i n t o a s e x u a l r e l a t i o n s h i p w i t h a p a t i e n t 

i n 1982, i n v i o l a t i o n of §§ 34-26-3 and 34-36-46, A l a . Code 

1975. The c i r c u i t c o u r t " r e v e r s e d and s e t a s i d e " the Board's 

d e c i s i o n , c i t i n g the r u l e of repose and the d o c t r i n e of l a c h e s 

as grounds, and remanded the a c t i o n t o the Board. F o r the 

reasons s t a t e d h e r e i n , we r e v e r s e the c i r c u i t c o u r t ' s 

judgment, and we render judgment i n f a v o r of the Board. 

F a c t u a l Background and P r o c e d u r a l H i s t o r y 

I n October 2010, L.M.1 f i l e d a c o m p l a i n t w i t h the Board 

a l l e g i n g t h a t between 1982 and 1994 H a m i l t o n had engaged i n an 

i n a p p r o p r i a t e r o m a n t i c r e l a t i o n s h i p w i t h her w h i l e 

s i m u l t a n e o u s l y p r o v i d i n g her t h e r a p e u t i c p s y c h o l o g i c a l 

t r e a t m e n t . On January 26, 2011, the Board f i l e d a f o r m a l 

a d m i n i s t r a t i v e c o m p l a i n t a g a i n s t H a m i l t o n a l l e g i n g t h a t he had 

v i o l a t e d §§ 34-26-3 and 34-26-46, A l a . Code 1975, by engaging 

i n s e x u a l c o n t a c t w i t h L.M., a p a t i e n t . As a p a r t of h i s 

defense i n the a d m i n i s t r a t i v e p r o c e e d i n g conducted b e f o r e an 

a d m i n i s t r a t i v e law judge ("ALJ") p u r s u a n t t o the Alabama 

1 T h i s c o u r t g r a n t e d a motion t o r e f e r t o the c o m p l a i n a n t 
u s i n g o n l y her i n i t i a l s . 
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A d m i n i s t r a t i v e Procedures A c t ("AAPA"), § 41-22-1 e t seq., 

A l a . Code 1975, H a m i l t o n a s s e r t e d the d o c t r i n e of l a c h e s i n 

h i s answer t o the Board's c o m p l a i n t and the r u l e of repose i n 

a motion f o r a summary judgment. Both defenses were r e j e c t e d 

by the A L J p r i o r t o the commencement of the a d m i n i s t r a t i v e 

h e a r i n g . 

A t the a d m i n i s t r a t i v e h e a r i n g h e l d on May 25 and 26, 

2011, the A L J r e c e i v e d t e s t i m o n y from v a r i o u s w i t n e s s e s , 

i n c l u d i n g L.M. and H a m i l t o n . The r e c o r d r e v e a l s t h a t L.M. 

sought p s y c h o l o g i c a l t r e a t m e n t from H a m i l t o n i n A p r i l 1982 f o r 

m y r i a d i s s u e s and t h a t p h y s i c a l c o n t a c t between H a m i l t o n and 

L.M. commenced d u r i n g the f i r s t few s e s s i o n s . L.M. and 

H a m i l t o n exchanged c a r d s , l e t t e r s , and p i c t u r e s a t v a r i o u s 

times between 1982 and 1994. L.M. a l s o kept a c a l e n d a r i n 

1982 of a l l of her a c t i v i t i e s , i n which she d e t a i l e d her 

p r o f e s s i o n a l and p e r s o n a l i n t e r a c t i o n s w i t h H a m i l t o n . The 

correspondence and the c a l e n d a r were a d m i t t e d i n t o e v i d e n c e a t 

the h e a r i n g . 

Testimony i n d i c a t e s t h a t most of Hamilton's p r o f e s s i o n a l 

r e c o r d s c o n c e r n i n g h i s t r e a t m e n t of L.M.'s between A p r i l and 

June 1982 had been d e s t r o y e d i n the r e g u l a r course of b u s i n e s s 
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i n F e b r u a r y 2010. However, the r e c o r d r e v e a l s t h a t H amilton's 

o f f i c e r e t a i n e d the " f a c e s h e e t s , " or p a t i e n t - i n t a k e forms, 

completed d u r i n g t h a t p e r i o d . On the bottom of the i n t a k e 

form L.M. completed i n A p r i l 1982, which was a d m i t t e d i n t o 

e v i d e n c e a t the a d m i n i s t r a t i v e h e a r i n g , a h a n d w r i t t e n n o t a t i o n 

had been made t o i n d i c a t e t h a t H a m i l t o n l a s t saw L.M. as a 

p a t i e n t on or around June 18, 1982. 

On September 2, 2011, the A L J ren d e r e d d e t a i l e d w r i t t e n 

f i n d i n g s and recommendations. The A L J found t h a t the 

r e l a t i o n s h i p between L.M. and Ha m i l t o n had become ro m a n t i c 

a f t e r June 18, 1982, the date H a m i l t o n l a s t b i l l e d L.M. as a 

p a t i e n t . The A L J a l s o found t h a t H a m i l t o n , d e s p i t e the 

d i s c o n t i n u a t i o n of b i l l i n g f o r h i s s e r v i c e s , c o n t i n u e d t o 

p r o v i d e L.M. w i t h t h e r a p e u t i c a d v i c e through September 1982 on 

ma t t e r s f o r which she had i n i t i a l l y sought p s y c h o l o g i c a l 

t r e a t m e n t . The A L J u l t i m a t e l y c o n c l u d e d t h a t "the g r e a t e r 

w eight of the ev i d e n c e e s t a b l i s h e [ d ] t h a t some s e x u a l p h y s i c a l 

c o n t a c t o c c u r r e d d u r i n g the course of the t h e r a p e u t i c 

r e l a t i o n s h i p i n 1982" and t h a t the c o e x i s t i n g t h e r a p e u t i c and 

rom a n t i c r e l a t i o n s h i p s ended sometime i n September 1982. The 

A L J d e termined t h a t "the preponderance of the ev i d e n c e 
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d e m o n s t r a t e [ d ] t h a t H a m i l t o n c r o s s e d the e t h i c a l p r o f e s s i o n a l 

b o u n d a r i e s r e g a r d i n g s e x u a l i n t i m a c i e s w i t h a c l i e n t d u r i n g 

the summer and e a r l y f a l l of 1982." The A L J found, however, 

t h a t the evi d e n c e was i n s u f f i c i e n t t o e s t a b l i s h t h a t e i t h e r a 

rom a n t i c or a t h e r a p e u t i c r e l a t i o n s h i p e x i s t e d beyond 1982, 

s t a t i n g t h a t L.M.'s "account of those events i s not 

c o r r o b o r a t e d by any o t h e r c r e d i b l e s o u r c e . I n f a c t , her 

accounts were c o n t r a d i c t e d by the e v i d e n c e , p a r t i c u l a r l y her 

own l e t t e r s t o H a m i l t o n . T h e r e f o r e , ... the evi d e n c e f a i l e d 

t o demonstrate t h a t H a m i l t o n v i o l a t e d the P r o f e s s i o n a l E t h i c a l 

S t a n d a r d s of Care from October 1982 through June 1994." 

The A L J u l t i m a t e l y d e t e r m i n e d t h a t H a m i l t o n had engaged 

i n an i n a p p r o p r i a t e r e l a t i o n s h i p w i t h L.M. i n v i o l a t i o n of §§ 

34-26-3 and 34-26-46, A l a . Code 1975, d u r i n g the p e r i o d 

b e g i n n i n g i n June 1982 and end i n g i n September 1982, and 

recommended t h a t the Board impose s a n c t i o n s a g a i n s t H a m i l t o n , 

i n c l u d i n g p l a c i n g him on p r o b a t i o n a r y s t a t u s f o r a six-month 

p e r i o d and t e m p o r a r i l y suspending h i s l i c e n s e , c o n d i t i o n e d on 

h i s reimbursement t o the Board of o n e - h a l f the Board's 

expenses a s s o c i a t e d w i t h p r o s e c u t i n g the a d m i n i s t r a t i v e 

a c t i o n . On September 22, 2011, the Board i s s u e d a f i n a l o r d e r 
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a c c e p t i n g the ALJ's f i n d i n g s and implementing, i n p a r t , the 

ALJ's recommendations of s a n c t i o n s . The Board imposed 

a d d i t i o n a l s a n c t i o n s beyond those recommended by the A L J , 

i n c l u d i n g a p l a c i n g H a m i l t o n on p r o b a t i o n a r y s t a t u s f o r a one-

y e a r p e r i o d ; t e m p o r a r i l y suspending h i s l i c e n s e , c o n d i t i o n e d 

not o n l y on h i s reimbursement t o the Board of o n e - h a l f the 

expenses a s s o c i a t e d w i t h p r o s e c u t i n g the a d m i n i s t r a t i v e 

a c t i o n , but a l s o on h i s s e e k i n g t r e a t m e n t w i t h a t h e r a p i s t 

approved by the B o a r d ; p l a c i n g r e s t r i c t i o n s on h i s a c c e p t i n g 

any new female c l i e n t s u n t i l he had completed t h e r a p y and 

r e c e i v e d the Board's a p p r o v a l ; and r e q u i r i n g him t o n o t i f y a l l 

of h i s e x i s t i n g c l i e n t s of the a d m i n i s t r a t i v e a c t i o n . 

On September 26, 2011, Ha m i l t o n f i l e d a n o t i c e of appea l 

w i t h the Board p u r s u a n t t o § 41-22-20, A l a . Code 1975, i n 

o r d e r t o a p p e a l the Board's d e c i s i o n t o the c i r c u i t c o u r t . 

H a m i l t o n f i l e d a p e t i t i o n f o r j u d i c i a l r e v i e w i n the c i r c u i t 

c o u r t on September 27, 2011. He a l s o f i l e d i n the c i r c u i t 

c o u r t a p e t i t i o n f o r a temporary r e s t r a i n i n g o r d e r and f o r a 

p r e l i m i n a r y i n j u n c t i o n or t o s t a y i m p o s i t i o n of the Board's 

s a n c t i o n s . On October 19, 2011, the c i r c u i t c o u r t g r a n t e d the 

motion t o s t a y and e n j o i n e d enforcement of the Board's o r d e r . 
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On November 8, 2011, Ham i l t o n f i l e d a motion i n the c i r c u i t 

c o u r t r e q u e s t i n g t h a t the o r d e r of the Board be r e v e r s e d and 

v a c a t e d . H a m i l t o n based h i s motion, i n p a r t , on the a s s e r t i o n 

t h a t the Board's a c t i o n was b a r r e d by the r u l e of repose. The 

c i r c u i t c o u r t s u b s e q u e n t l y h e l d a h e a r i n g on the a p p e a l , but 

no a d d i t i o n a l t e s t i m o n y was ta k e n . On September 6, 2012, the 

c i r c u i t c o u r t e n t e r e d a judgment r e v e r s i n g the Board's f i n a l 

o r d e r , h o l d i n g i n p e r t i n e n t p a r t : 

"To impose s a n c t i o n s based on a l l e g e d a c t s t h a t 
o c c u r r e d more than 28 years ago i s b a r r e d by the 
r u l e of repose and/or the d o c t r i n e of [ l a c h e s ] . ... 

"Based upon the f o r e g o i n g , the d e c i s i o n of the 
Board i s r e v e r s e d and s e t a s i d e . T h i s case i s 
REMANDED t o the Alabama Board of Examiners i n 
P s y c h o l o g y . " 

The c i r c u i t c o u r t c i t e d the f o l l o w i n g cases i n sup p o r t of i t s 

judgment: Ex p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 825 So. 2d 

758 ( A l a . 2002); Ex p a r t e Gibbs, 542 So. 2d 927 ( A l a . 1989); 

C h r i s t Hosp. & Med. C t r . v. Human R i g h t s Comm'n, 271 I l l . App. 

3d 133, 648 N.E. 2d 201, 207 I l l . Dec. 745 (1995); Mank v.  

Board of F i r e & P o l i c e Comm'rs, G r a n i t e C i t y , 7 I l l . App. 3d 

478, 288 N.E. 2d 49 (1972); and Appeal of P l a n t i e r , 126 N.H. 

500, 494 A.2d 270 (1985). 
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The Board f i l e d an a p p e a l t o t h i s c o u r t on October 4, 

2012. On a p p e a l , the Board a s s e r t s (1) t h a t H a m i l t o n d i d not 

p r o p e r l y r a i s e the defense of l a c h e s b e f o r e the c i r c u i t c o u r t ; 

(2) t h a t , a l t h o u g h the d o c t r i n e of l a c h e s a p p l i e s t o 

p r o c e e d i n g s under the AAPA, i t i s not a p p l i c a b l e i n the 

p r e s e n t case; and (3) t h a t the r u l e of repose i s not 

a p p l i c a b l e t o a d m i n i s t r a t i v e a c t i o n s commenced by the S t a t e of 

Alabama. T h i s c o u r t g r a n t e d the motion of the Alabama Board 

of N u r s i n g , the Alabama Board of S o c i a l Work Examiners, and 

the Board of D e n t a l Examiners of Alabama t o f i l e b r i e f s as 

a m i c i c u r i a e . O r a l arguments of the p a r t i e s and of the a m i c i 

c u r i a e were hea r d on August 15, 2013. 

Stan d a r d of Review 

"Our s t a n d a r d of r e v i e w m i r r o r s t h a t of the 
c i r c u i t c o u r t : 

" ' " J u d i c i a l r e v i e w of an agency's 
a d m i n i s t r a t i v e d e c i s i o n i s l i m i t e d t o 
d e t e r m i n i n g whether the d e c i s i o n i s 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , whether 
the agency's a c t i o n s were r e a s o n a b l e , and 
whether i t s a c t i o n s were w i t h i n i t s 
s t a t u t o r y and c o n s t i t u t i o n a l powers. 
J u d i c i a l r e v i e w i s a l s o l i m i t e d by the 
presumption of c o r r e c t n e s s which a t t a c h e s 
t o a d e c i s i o n by an a d m i n i s t r a t i v e 
agency."' 
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"Ex p a r t e Alabama Bd. of N u r s i n g , 835 So. 2d 1010, 
1012 ( A l a . 2001) ( q u o t i n g Alabama M e d i c a i d Agency v.  
Pe o p l e s , 549 So. 2d 504, 506 ( A l a . C i v . App. 
1989) ) . " 

Alabama Bd. of N u r s i n g v. W i l l i a m s , 941 So. 2d 990, 995 ( A l a . 

C i v . App. 2005) . S e c t i o n 34-26-48, A l a . Code 1975, p r o v i d e s , 

i n p a r t : 

"Any a c t i o n o f , or r u l i n g or o r d e r made or 
e n t e r e d by the [B]oard ... recommending s u s p e n s i o n 
or r e v o c a t i o n of a c e r t i f i c a t e or l i c e n s e s h a l l be 
s u b j e c t t o r e v i e w by the c o u r t s of t h i s s t a t e i n the 
same manner and s u b j e c t t o the same powers and 
c o n d i t i o n s as now p r o v i d e d by law i n r e g a r d t o 
r u l i n g s , o r d e r s , and f i n d i n g s of o t h e r 
q u a s i - j u d i c i a l b o d i e s i n Alabama, where not 
o t h e r w i s e s p e c i f i c a l l y p r o v i d e d . " 

J u d i c i a l r e v i e w of a d m i n i s t r a t i v e - a g e n c y a c t i o n s i s l i m i t e d by 

§ 41-22-20(k), A l a . Code 1975, which s t a t e s : 

"(k) Except where j u d i c i a l r e v i e w i s by t r i a l de 
novo, the agency o r d e r s h a l l be taken as prima f a c i e 
j u s t and r e a s o n a b l e and the c o u r t s h a l l not 
s u b s t i t u t e i t s judgment f o r t h a t of the agency as t o 
the weight of the ev i d e n c e on q u e s t i o n s of f a c t , 
e x c e p t where o t h e r w i s e a u t h o r i z e d by s t a t u t e . The 
c o u r t may a f f i r m the agency a c t i o n or remand the 
case t o the agency f o r t a k i n g a d d i t i o n a l t e s t i m o n y 
and e v i d e n c e or f o r f u r t h e r p r o c e e d i n g s . The c o u r t 
may r e v e r s e or modify the d e c i s i o n or g r a n t o t h e r 
p p r o p r i a t e r e l i e f from the agency a c t i o n , e q u i t a b l e a 

or l e g a l , i n c l u d i n g d e c l a r a t o r y r e l i e f , i f the c o u r t 
f i n d s t h a t the agency a c t i o n i s due t o be s e t a s i d e 
or m o d i f i e d under s t a n d a r d s s e t f o r t h i n a p p e a l or 
r e v i e w s t a t u t e s a p p l i c a b l e t o t h a t agency or i f 
s u b s t a n t i a l r i g h t s of the p e t i t i o n e r have been 
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p r e j u d i c e d because the agency a c t i o n i s any one or 
more of the f o l l o w i n g : 

"(1) In v i o l a t i o n of c o n s t i t u t i o n a l or 
s t a t u t o r y p r o v i s i o n s ; 

"(2) In excess of the s t a t u t o r y 
a u t h o r i t y of the agency; 

"(3) In v i o l a t i o n of any p e r t i n e n t 
agency r u l e ; 

"(4) Made upon u n l a w f u l p r o c e d u r e ; 

"(5) A f f e c t e d by o t h e r e r r o r of law; 

"(6) C l e a r l y erroneous i n view of the 
r e l i a b l e , p r o b a t i v e , and s u b s t a n t i a l 
e v i d e n c e on the whole r e c o r d ; or 

"(7) Unreasonable, a r b i t r a r y , or 
c a p r i c i o u s , or c h a r a c t e r i z e d by an abuse of 
d i s c r e t i o n or a c l e a r l y unwarranted 
e x e r c i s e of d i s c r e t i o n . " 

A n a l y s i s 

I . F a i l u r e t o R a i s e the Issu e of Laches on Appeal t o the 

C i r c u i t C ourt 

The Board f i r s t contends t h a t H a m i l t o n f a i l e d t o r a i s e 

the d o c t r i n e of l a c h e s as a defense i n h i s a p p e a l t o the 

c i r c u i t c o u r t ; t h u s , the Board argues, the c i r c u i t c o u r t c o u l d 

not have p r o p e r l y r e l i e d on l a c h e s t o o v e r t u r n the Board's 

o r d e r . In s u p p o r t of t h i s argument, the Board c i t e s K n o b l e t t  

v. Alabama Board of Massage Therapy, 963 So. 2d 640 ( A l a . C i v . 
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App. 2007). In K n o b l e t t , t h i s c o u r t noted t h a t " ' " [ a ] n 

a p p eals c o u r t w i l l c o n s i d e r o n l y those i s s u e s p r o p e r l y 

d e l i n e a t e d as such, and no m a t ter w i l l be c o n s i d e r e d on a p p e a l 

u n l e s s p r e s e n t e d and argued i n b r i e f . " ' " 963 So. 2d a t 647 

n.3 ( q u o t i n g Tucker v. C u l l m a n - J e f f e r s o n C n t y s . Gas D i s t . , 864 

So. 2d 317, 319 ( A l a . 2003), q u o t i n g i n t u r n B r a x t o n v.  

S t e w a r t , 539 So. 2d 284, 286 ( A l a . C i v . App. 1988)). The 

argument a s s e r t e d i n K n o b l e t t i n v o l v e d the f a i l u r e of a p a r t y 

t o r a i s e an i s s u e i n a b r i e f b e f o r e t h i s c o u r t , not the 

f a i l u r e t o r a i s e a defense i n an a p p e a l of an a d m i n i s t r a t i v e 

d e t e r m i n a t i o n i n the c i r c u i t c o u r t . 

S e c t i o n 4 1 - 2 2 - 2 0 ( h ) ( 4 ) , A l a . Court 1975, r e q u i r e s a p a r t y 

p e t i t i o n i n g f o r r e v i e w of an a d m i n i s t r a t i v e d e t e r m i n a t i o n i n 

the c i r c u i t c o u r t t o a s s e r t i n the p e t i t i o n " [ t ] h e grounds on 

which r e l i e f i s sought." Without m e n t i o n i n g e i t h e r the 

d o c t r i n e of l a c h e s or the r u l e of repose, H a m i l t o n e s s e n t i a l l y 

a s s e r t e d i n h i s p e t i t i o n t h a t the Board's f i n a l o r d e r was due 

t o be r e v e r s e d under the s t a n d a r d s s e t f o r t h i n § 41-22-

2 0 ( k ) ( 1 ) - ( 7 ) . 

I t i s e v i d e n t from the r e c o r d t h a t H a m i l t o n r a i s e d the 

d o c t r i n e of l a c h e s as a defense i n the a d m i n i s t r a t i v e 
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p r o c e e d i n g b e f o r e the A L J . The Board was a p p r i s e d of 

H a milton's r e l i a n c e upon l a c h e s as a defense b e f o r e the 

a d m i n i s t r a t i v e h e a r i n g was conducted. At no time d i d H a m i l t o n 

abandon t h a t d efense. In f a c t , the Board's response t o 

H a milton's motion f o r a summary judgment f i l e d i n the 

a d m i n i s t r a t i v e p r o c e e d i n g b r i e f e d the i s s u e of l a c h e s 

e x t e n s i v e l y . Based on the f o r e g o i n g , we h o l d t h a t the i s s u e 

of the a p p l i c a b i l i t y of the defense of l a c h e s was p r o p e r l y 

b e f o r e the c i r c u i t c o u r t and, c o n s e q u e n t l y , i s p r o p e r l y b e f o r e 

t h i s c o u r t . 

I I . A p p l i c a b i l i t y of the Defense of Laches 

T h i s c o u r t has p r e v i o u s l y r e c o g n i z e d t h a t the d o c t r i n e of 

l a c h e s i s a p p l i c a b l e t o a d m i n i s t r a t i v e p r o c e e d i n g s i n 

i n s t a n c e s where the l e g i s l a t u r e has not d e f i n e d a p e r i o d of 

l i m i t a t i o n f o r commencing such p r o c e e d i n g s . See C h a f i a n v.  

Alabama Bd. of C h i r o p r a c t i c Exam'rs, 647 So. 2d 759, 762 ( A l a . 

C i v . App. 1994)("Where t h e r e i s no s t a t u t o r y time l i m i t a t i o n 

a p p l i c a b l e t o the a d m i n i s t r a t i v e p r o c e e d i n g , the i s s u e of 

whether the a c t i o n s h o u l d be b a r r e d by time depends on the 

q u e s t i o n of l a c h e s . " ( c i t i n g A p p e a l of P l a n t i e r , 123 N.H. 
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500, 494 A. 2d 270 (1985), and 2 Am. J u r . 2d A d m i n i s t r a t i v e  

Law § 321 ( 1 9 6 2 ) ) ) . Our supreme c o u r t has d e f i n e d l a c h e s as 

" n e g l e c t t o a s s e r t a r i g h t or a c l a i m t h a t , t aken 
t o g e t h e r w i t h a l a p s e of time and o t h e r 
c i r c u m s t a n c e s c a u s i n g d i s a d v a n t a g e or p r e j u d i c e t o 
the adverse p a r t y , o p e r a t e s as a b a r . See B l a c k ' s  
Law D i c t i o n a r y 787 (5th ed. 1979) . Laches i s an 
e q u i t a b l e d o c t r i n e d e s i g n e d t o p r e v e n t u n f a i r n e s s t o 
a defendant ... due t o a p l a i n t i f f ' s ... d e l a y i n 
f i l i n g s u i t , i n the absence of an a p p r o p r i a t e 
s t a t u t e of l i m i t a t i o n s . E q u a l Employment O p p o r t u n i t y  
Commission v. D r e s s e r I n d u s t r i e s , I n c . , 668 F.2d 
1199 (11th C i r . 1982) . I t i s based on the p u b l i c 
p o l i c y d i s c o u r a g i n g s t a l e demands and i s not based 
upon mere l a p s e of time. I t i s p r i n c i p a l l y a 
q u e s t i o n of the i n e q u i t y of p e r m i t t i n g a c l a i m t o be 
e n f o r c e d where some change i n c o n d i t i o n has taken 
p l a c e t h a t would make the enforcement of the c l a i m 
u n j u s t . Davis v. Alabama Power Co., 383 F. Supp. 880 
(N.D. A l a . 1974), a f f i r m e d , 542 F.2d 650 (5th C i r . 
1976), a f f i r m e d , 431 U.S. 581, 97 S. Ct. 2002, 52 L. 
Ed. 2d 595 (1977). I t i s d e s i g n e d t o p r e v e n t 
u n f a i r n e s s caused by a p a r t y ' s d e l a y i n a s s e r t i n g a 
c l a i m or by h i s f a i l u r e t o do something t h a t e q u i t y 
would have r e q u i r e d him t o do. Sims v. Lewis, 374 
So. 2d 298 ( A l a . 1979); U n i t e d S t a t e s v. O l i n Corp., 
606 F. Supp. 1301 (N.D. A l a . 1985); G o l i g h t l y v.  
G o l i g h t l y , 474 So. 2d 1150 ( A l a . C i v . App. 1985)." 

Ex p a r t e Grubbs, 542 So. 2d 927, 928-29 ( A l a . 1989). "The 

p a r t y a s s e r t i n g l a c h e s bears the burden of p r o v i n g t h a t the 

d e l a y was unreasonable and t h a t p r e j u d i c e r e s u l t e d from the 

d e l a y . " C h a f i a n , 647 So. 2d a t 762. " C l a s s i c elements of 

undue p r e j u d i c e , f o r purposes of d e t e r m i n i n g the a p p l i c a b i l i t y 

of the d o c t r i n e of l a c h e s , i n c l u d e the u n a v a i l a b i l i t y of 
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w i t n e s s e s , changed p e r s o n n e l , and the l o s s of p e r t i n e n t 

r e c o r d s . " Grubbs, 542 So. 2d a t 929 ( c i t i n g E q u a l Employment  

O p p o r t u n i t y Commission v. D r e s s e r Indus., I n c . , 668 F.2d 1199 

(11th C i r . 1982)). 

For the e q u i t a b l e d o c t r i n e of l a c h e s t o bar an a c t i o n , 

the e v i d e n c e must show t h a t a d e l a y has caused such p r e j u d i c e 

or d i s a d v a n t a g e t o a p a r t y t h a t p e r m i t t i n g the p r o c e e d i n g s t o 

c o n t i n u e would be f u n d a m e n t a l l y u n f a i r . In the p r e s e n t case, 

H a m i l t o n has a s s e r t e d two s p e c i f i c examples of p r e j u d i c e t h a t 

he c l a i m s t o have s u f f e r e d i n p r e s e n t i n g a defense a g a i n s t 

L.M.'s a l l e g a t i o n s . F i r s t , he contends t h a t h i s t r e a t m e n t 

r e c o r d s p e r t a i n i n g t o L.M. had been d e s t r o y e d i n the r e g u l a r 

course of b u s i n e s s and c o u l d not be u t i l i z e d i n h i s defense t o 

the Board's a c t i o n . Second, H a m i l t o n contends t h a t the A L J 

found L.M. t o be an u n r e l i a b l e w i t n e s s c o n c e r n i n g the events 

o c c u r r i n g between 1983 and 1994, and t h a t , t h e r e f o r e , the A L J 

s h o u l d have found L.M.'s t e s t i m o n y t o have been e q u a l l y 

u n r e l i a b l e c o n c e r n i n g the events o c c u r r i n g i n 1982. 

A f t e r a r e v i e w of the r e c o r d , and t a k i n g i n t o 

c o n s i d e r a t i o n the arguments of the p a r t i e s i n t h e i r b r i e f s and 

i n o r a l arguments, we conclude t h a t H a m i l t o n f a i l e d t o 
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s u f f i c i e n t l y e s t a b l i s h t h a t p r e j u d i c e or d i s a d v a n t a g e r e s u l t e d 

from the l a p s e of time such t h a t the defense of l a c h e s s h o u l d 

have b a r r e d the p r o c e e d i n g s . A showing t h a t r e c o r d s have been 

d e s t r o y e d , a l o n e , i s not s u f f i c i e n t . The p a r t y a s s e r t i n g 

l a c h e s must a l s o prove t o the t r i e r of f a c t t h a t the l a c k of 

the p e r t i n e n t r e c o r d s r e n d e r s the a d m i n i s t r a t i o n of j u s t i c e t o 

be d i f f i c u l t i f not i m p o s s i b l e . S a l t e r v. Hamiter, 887 So. 2d 

230, 241 ( A l a . 2004). The e v i d e n c e here does not meet t h a t 

s t a n d a r d . A l t h o u g h H a m i l t o n e s t a b l i s h e d t h a t most of h i s 

t r e a t m e n t r e c o r d s f o r L.M. were d e s t r o y e d i n February 2010, 

t h e r e i s no s p e c i f i c showing of how those r e c o r d s c o u l d have 

d i s p r o v e d the f a c t t h a t he had engaged i n an i n a p p r o p r i a t e 

r e l a t i o n s h i p w i t h L.M. H a m i l t o n a s s e r t e d on appe a l t o the 

c i r c u i t c o u r t t h a t the m i s s i n g r e c o r d s c o u l d have p r o v i d e d 

d e t a i l s c o n c e r n i n g the c o n t a c t s between him and L.M. and t h a t 

they c o u l d have h e l p e d him t o e s t a b l i s h the b e g i n n i n g and end 

dates of t h e i r p r o f e s s i o n a l r e l a t i o n s h i p . Based upon our 

r e v i e w of the r e c o r d , the d e s t r o y e d documents would not have 

a s s i s t e d the t r i e r of f a c t i n d e t e r m i n i n g those i s s u e s . 

H a m i l t o n t e s t i f i e d a t the a d m i n i s t r a t i v e h e a r i n g t h a t he l a s t 

b i l l e d L.M. f o r s e r v i c e s around June 18, 1982. The 
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u n d e s t r o y e d r e c o r d s , i . e . , the " f a c e s h e e t s , " which were 

a d m i t t e d i n t o e v i d e n c e , a l s o s u p p o r t Hamilton's c o n t e n t i o n 

t h a t the f o r m a l , i n - o f f i c e c o u n s e l i n g s e s s i o n s ended on or 

around June 18, 1982. That c o n t e n t i o n i s not a t odds w i t h the 

ALJ's d e t e r m i n a t i o n . However, the A L J found t h a t , d e s p i t e the 

f a c t t h a t he stopped b i l l i n g L.M. on June 18, 1982, Ham i l t o n 

c o n t i n u e d t o p r o v i d e L.M. w i t h t h e r a p e u t i c a d v i c e throughout 

the summer and f a l l of 1982, i n c l u d i n g a d v i c e on m a t t e r s f o r 

which she had sought p s y c h o l o g i c a l t r e a t m e n t . Based on the 

r e c o r d b e f o r e us, Hamilton's t r e a t m e n t r e c o r d s c o u l d not have 

p r o v i d e d i n f o r m a t i o n t o d i s p u t e t h a t f i n d i n g , because th e y 

would have o n l y p r o v i d e d d e t a i l s c o n c e r n i n g o n l y the A p r i l t o 

June 1982 time frame. The f i n d i n g s of the A L J e s t a b l i s h e d 

t h a t the misconduct upon which s a n c t i o n s were based o c c u r r e d 

between June 18 and September 1982. Testimony i n d i c a t e s t h a t 

t h e r e would not have been any tr e a t m e n t r e c o r d s d u r i n g t h i s 

p e r i o d , because the f o r m a l t r e a t m e n t s e s s i o n s ended on June 

18. Thus, the d e s t r o y e d t r e a t m e n t r e c o r d s would not have 

p r o v i d e d any b a s i s t o d i s p r o v e the e x i s t e n c e of e i t h e r a 

rom a n t i c r e l a t i o n s h i p or a t h e r a p e u t i c r e l a t i o n s h i p between 

the summer and e a r l y f a l l of 1982, d u r i n g which, the A L J 
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determined, H a m i l t o n had engaged i n a ro m a n t i c r e l a t i o n s h i p 

w i t h L.M. w h i l e c o n t i n u i n g t o p r o v i d e her t h e r a p e u t i c 

s e r v i c e s . 

A l t h o u g h most of Hamilton's t r e a t m e n t r e c o r d s were not 

a v a i l a b l e , the r e c o r d i s r e p l e t e w i t h o t h e r documentation 

m e m o r i a l i z i n g the i n t e r a c t i o n between H a m i l t o n and L.M. i n 

1982. That documentation i n c l u d e s L.M.'s c a l e n d a r , as w e l l as 

w r i t t e n correspondence between H a m i l t o n and L.M., some of 

which i s i n Hamilton's own h a n d w r i t i n g . A l t h o u g h some of t h a t 

documentation may have been u n f a v o r a b l e t o Ha m i l t o n i n the 

sense t h a t the A L J might have r e l i e d upon i t t o determine t h a t 

a r o m a n t i c r e l a t i o n s h i p e x i s t e d , the e x i s t e n c e of t h a t 

documentation u n d e r c u t s any argument t h a t H a m i l t o n has been 

p r e j u d i c e d by a l a c k of r e c o r d s . The voluminous w r i t t e n 

e v i d e n c e t h a t does e x i s t i n the r e c o r d l e a d s us t o conclude 

t h a t i t was not "'too l a t e t o a s c e r t a i n the m e r i t s of the 

c o n t r o v e r s y . ' " Meeks v. Meeks, 251 A l a . 435, 437, 37 So. 2d 

914, 916 ( 1 9 4 8 ) ( q u o t i n g 30 C.J.S. E q u i t y § 119, p. 543). 

The o t h e r example of p r e j u d i c e H a m i l t o n r a i s e s on appea l 

i s t h a t L.M. was an u n r e l i a b l e w i t n e s s . The A L J q u e s t i o n e d 

L.M.'s account of the events o c c u r r i n g subsequent t o 1982, and 
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i t i s apparent from the recommendations and f i n d i n g s t h a t the 

A L J weighed the ev i d e n c e c o n c e r n i n g these a l l e g e d i n t e r a c t i o n s 

between H a m i l t o n and L.M. and c o n c l u d e d t h a t the weight of the 

evi d e n c e d i d not sup p o r t L.M.'s a l l e g a t i o n s as t o these 

m a t t e r s . L i k e w i s e , the A L J weighed the ev i d e n c e c o n c e r n i n g 

the a l l e g a t i o n s r e l a t i n g t o events o c c u r r i n g i n 1982, and she 

found L.M.'s account t o be c r e d i b l e and s u p p o r t e d by the 

ev i d e n c e . F u r t h e r , the r e c o r d does not show how any of 

Hamilton's d e s t r o y e d r e c o r d s would have a f f e c t e d the ALJ's 

assessment of L.M.'s c r e d i b i l i t y . As the t r i e r of f a c t i n 

t h i s m a t t e r , the A L J had "'the advantage of o b s e r v i n g the 

w i t n e s s e s ' demeanor and ha[d] a s u p e r i o r o p p o r t u n i t y t o a s s e s s 

t h e i r c r e d i b i l i t y , [and, t h e r e f o r e , an a p p e l l a t e c o u r t ] cannot 

a l t e r the [ALJ's d e c i s i o n ] u n l e s s i t i s so unsupported by the 

evid e n c e as t o be c l e a r l y and p a l p a b l y wrong.'" Ex p a r t e Fann, 

810 So. 2d 631, 636 ( A l a . 2001) ( q u o t i n g Ex p a r t e D.W.W., 717 

So. 2d 793, 795 ( A l a . 1998)). 

"'[The a p p e l l a t e c o u r t i s not] a l l o w e d t o 
reweigh the evi d e n c e i n t h i s case. T h i s [ i s s u e ] ... 
t u r n s on the [ t r i e r of f a c t ' s ] p e r c e p t i o n of the 
ev i d e n c e . The [ t r i e r of f a c t ] i s i n the b e t t e r 
p o s i t i o n t o e v a l u a t e the c r e d i b i l i t y of the 
w i t n e s s e s ... and the [ t r i e r of f a c t ] i s i n the 
b e t t e r p o s i t i o n t o c o n s i d e r a l l of the e v i d e n c e , as 
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w e l l as the many i n f e r e n c e s t h a t may be drawn from 
t h a t e v i d e n c e '" 

Ex p a r t e P a t r o n a s , 693 So. 2d 473, 475 ( A l a . 1997) ( q u o t i n g Ex 

p a r t e Bryowsky, 676 So. 2d 1322, 1326 ( A l a . 1996)). The ALJ's 

f i n d i n g s are e n t i t l e d t o d e f e r e n c e , and n e i t h e r the c i r c u i t 

c o u r t nor t h i s c o u r t i s a u t h o r i z e d t o s u b s t i t u t e i t s judgment 

as t o the f i n d i n g s of the A L J on t h i s i s s u e . See § 

41-22-20(k), A l a . Code 1975 ("the c o u r t s h a l l not s u b s t i t u t e 

i t s judgment f o r t h a t of the agency as t o the weight of the 

evid e n c e on q u e s t i o n s of f a c t , e x c e p t where o t h e r w i s e 

a u t h o r i z e d by s t a t u t e " ) ; see a l s o Alabama Bd. of N u r s i n g v. 

W i l l i a m s , 941 So. 2d a t 999 ("In no event i s a r e v i e w i n g c o u r t 

' a u t h o r i z e d t o reweigh the e v i d e n c e or t o s u b s t i t u t e i t s 

d e c i s i o n s as t o the weight and c r e d i b i l i t y of the e v i d e n c e f o r 

those of the agency.'" ( q u o t i n g Ex p a r t e W i l l i a m s o n , 907 So. 

2d 407, 416-17 ( A l a . 2 0 0 4 ) ) ) . The A L J weighed L.M.'s 

c r e d i b i l i t y as a w i t n e s s as t o the a l l e g a t i o n s of misconduct 

between 1982 and 1994 and a p p l i e d her judgment a c c o r d i n g l y . 

A l t h o u g h l a c h e s i s an a v a i l a b l e defense and c o u l d form 

the b a s i s of a r e v e r s a l of an agency's d e c i s i o n under § 41-22-

2 0 ( k ) ( 7 ) , A l a . Code 1975, on the ground t h a t the agency 

d e c i s i o n i s "unreasonable," the r e c o r d here f a i l s t o show how 
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any d e l a y i n L.M.'s r e p o r t i n g the a l l e g a t i o n s caused a c t u a l 

p r e j u d i c e or a c t u a l d i s a d v a n t a g e t o H a m i l t o n . Consequently, 

and c o n s i s t e n t w i t h the d e f e r e n c e we must a f f o r d t o the 

Board's d e c i s i o n , we conclude t h a t the d o c t r i n e of l a c h e s does 

not s u p p o r t p r o v i d i n g H a m i l t o n r e l i e f from the Board's f i n a l 

o r d e r . 

I I I . Rule of Repose 

In i t s judgment, the c i r c u i t c o u r t a l s o r e v e r s e d the 

Board's d i s c i p l i n a r y o r d e r based, i n p a r t , on the r u l e of 

repose. The a p p l i c a b i l i t y of the r u l e of repose t o 

a d m i n i s t r a t i v e p r o c e e d i n g s appears t o be a q u e s t i o n of f i r s t 

i m p r e s s i o n . 

i s an 
"'The common-law r u l e of repose, which 

1 a f f i r m a t i v e d e fense, R e c t o r v. B e t t e r  
Houses, I n c . , 820 So. 2d 75, 78 ( A l a . 
2001), "bars a c t i o n s t h a t have not been 
commenced w i t h i n 20 years from the time 
they c o u l d have been commenced." T i e r c e v.  
E l l i s , 624 So. 2d 553, 554 ( A l a . 1993). The 
r u l e of repose " i s not a f f e c t e d by the 
c i r c u m s t a n c e s of the s i t u a t i o n , by p e r s o n a l 
d i s a b i l i t i e s , or by whether p r e j u d i c e has 
r e s u l t e d or ev i d e n c e [has been] obscured." 
B o s h e l l v. K e i t h , 418 So. 2d 89, 91 ( A l a . 
1982). "Lack of n o t i c e i s not s u f f i c i e n t t o 
a v e r t the a p p l i c a t i o n of the [ r u l e of 
r e p o s e ] . " B a l l e n g e r v. L i b e r t y N a t ' l L i f e  
I n s . Co., 271 A l a . 318, 322, 123 So. 2d 
166, 169 (1960); a c c o r d Ex p a r t e L i b e r t y  
N a t ' l L i f e I n s . Co., 825 So. 2d 758, 764 
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( A l a . 2002), and Ex p a r t e L i b e r t y N a t ' l  
L i f e I n s . Co., 858 So. 2d 950, 957-59 ( A l a . 
2003) (Johnstone, J . , d i s s e n t i n g ) . "[T]he 
o n l y element of the r u l e of repose i s 
t i m e . " B o s h e l l , 418 So. 2d a t 91.'" 

S n i d e r v. Morgan, 113 So. 3d 643, 650 ( A l a . 2 0 1 2 ) ( q u o t i n g 

American G e n e r a l L i f e & A c c i d e n t I n s . Co. v. Underwood, 88 6 

So. 2d 807, 812 ( A l a . 2004)). The a p p l i c a b i l i t y of the r u l e 

of repose does not hinge on the d e n i a l of any s u b s t a n t i v e or 

p r o c e d u r a l due-process r i g h t s ; r a t h e r the r u l e s e r v e s as an 

a b s o l u t e bar a g a i n s t s t a l e c l a i m s , and the o n l y element 

n e c e s s a r y f o r i t s a p p l i c a t i o n i s the passage of t i m e . U n l i k e 

the d o c t r i n e of l a c h e s , which r e q u i r e s an a n a l y s i s of 

p r e j u d i c e or d i s a d v a n t a g e based on the c i r c u m s t a n c e s of the 

case, and which might a p p l y t o i n v a l i d a t e an agency's d e c i s i o n 

under § 4 1 - 2 2 - 2 0 ( k ) ( 7 ) , A l a . Code 1975, the r u l e of repose 

s e r v e s as an a b s o l u t e bar t o any p r o c e e d i n g s . 

The AAPA s e t s out a s t a t u t o r i l y c r e a t e d p r o c e s s 

a p p l i c a b l e t o s t a t e a g e n c i e s and boards. The r u l e of repose 

i s a c r e a t u r e of common law and not a s t a t u t e . J u d i c i a l 

r e v i e w of a d m i n i s t r a t i v e - a g e n c y d e c i s i o n s i s e x t r e m e l y 

l i m i t e d , and a c o u r t may r e v e r s e an agency d e c i s i o n based o n l y 

on s p e c i f i c a l l y l i s t e d grounds. C o u r t s are a u t h o r i z e d t o 
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g r a n t " a p p r o p r i a t e r e l i e f from the agency a c t i o n , e q u i t a b l e or 

l e g a l , " o n l y i f s p e c i f i c grounds are e s t a b l i s h e d . § 41-22-

2 0 ( k ) , A l a . Code 1975. We r e c o g n i z e t h a t one of the grounds 

f o r r e v e r s a l of an agency d e c i s i o n i s i f the d e c i s i o n i s 

" [ a ] f f e c t e d by o t h e r e r r o r of law." § 4 1 - 2 2 - 2 0 ( k ) ( 5 ) , A l a . 

Code 1975. But we do not f i n d any l e g i s l a t i v e i n t e n t t o 

s u p p o r t the argument t h a t the f a i l u r e t o a p p l y the r u l e of 

repose amounts t o an " e r r o r of law" s u f f i c i e n t t o s u p p o r t a 

c o u r t ' s r e v e r s a l of an agency d e c i s i o n a g a i n s t a l i c e n s e e ; 

moreover, the r u l e of repose has not been c o d i f i e d as p a r t of 

the AAPA f o r a p p l i c a t i o n t o a d m i n i s t r a t i v e p r o c e e d i n g s . In 

f a c t , the l e g i s l a t u r e has not a p p l i e d any l i m i t a t i o n s p e r i o d 

t o c o m p l a i n t s i n i t i a t e d by the Board. In e n a c t i n g the AAPA 

and the laws g o v e r n i n g the Board, the l e g i s l a t u r e c o u l d have 

imposed a l i m i t a t i o n s p e r i o d , i n c l u d i n g the r u l e of repose, t o 

a p p l y t o c o m p l a i n t s i n i t i a t e d by the Board, but i t d i d not do 

so. 

"The fundamental r u l e of s t a t u t o r y c o n s t r u c t i o n 
i s t o a s c e r t a i n and g i v e e f f e c t t o the i n t e n t of the 
l e g i s l a t u r e i n e n a c t i n g the s t a t u t e . Words used i n 
a s t a t u t e must be g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d meaning, and where 
p l a i n language i s used a c o u r t i s bound t o i n t e r p r e t 
t h a t language t o mean e x a c t l y what i t s ays. I f the 
language of the s t a t u t e i s unambiguous, then t h e r e 
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i s no room f o r j u d i c i a l c o n s t r u c t i o n and the c l e a r l y 
e x p r e s s e d i n t e n t of the l e g i s l a t u r e must be g i v e n 
e f f e c t . " 

IMED Corp. v. Systems Eng'g A s s o c s . Corp., 602 So. 2d 344, 346 

( A l a . 1992). 

Perhaps the l e g i s l a t u r e reasoned t h a t a d m i n i s t r a t i v e 

a g e n c i e s s h o u l d have the a u t h o r i t y t o p r o s e c u t e c l a i m s a g a i n s t 

t h e i r l i c e n s e e s r e g a r d l e s s of when the a l l e g e d misconduct 

o c c u r r e d . As we s t a t e d i n Ex p a r t e M e d i c a l L i c e n s u r e  

Commission of Alabama, 13 So. 3d 397, 410 ( A l a . C i v . App. 

2008) : 

"The s t a t e has not o n l y a s t r o n g i n t e r e s t , but an 
o b l i g a t i o n , t o p r o t e c t the h e a l t h , s a f e t y , and 
w e l f a r e of i t s c i t i z e n s . The s t a t e ' s i n t e r e s t i s f a r 
s u p e r i o r t o the r i g h t of any i n d i v i d u a l t o p r a c t i c e 
h i s p r o f e s s i o n , e s p e c i a l l y when incompetency or 
misconduct i n the p r a c t i c e of t h a t p r o f e s s i o n can 
t h r e a t e n l i f e i t s e l f . " 

Our supreme c o u r t has p r e v i o u s l y h e l d t h a t when the s t a t e has 

an i n t e r e s t i n c o r r e c t i n g a p u b l i c wrong, r u l e s of 

p r e s c r i p t i o n , such as the r u l e of repose, are not a v a i l a b l e t o 

bar the s t a t e from c o r r e c t i n g t h a t wrong. See Folmar 

M e r c a n t i l e Co. v. Town of Luverne, 203 A l a . 363, 364, 83 So. 

107, 108 ( 1 9 1 9 ) ( " I t i s because no r i g h t can be p r e d i c a t e d of 

such a p u b l i c wrong t h a t n e i t h e r r u l e s of p r e s c r i p t i o n nor 
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s t a t u t e s of l i m i t a t i o n s are a v a i l a b l e t o p r e s e r v e , a g a i n s t 

i n j u n c t i v e p r o c e s s , the o f f e n d i n g s t a t u s i n a p u b l i c 

highway."). In Brown v. F i r s t N a t i o n a l Bank of M o n r o e v i l l e , 

447 So. 2d 145, 148 ( A l a . 1983), our supreme c o u r t s t a t e d i n 

d i c t a t h a t the s t a t e may have a m e r i t o r i o u s argument t o 

overcome a defense of the r u l e of repose, as w e l l as the 

d o c t r i n e of l a c h e s , when i t seeks t o end a v i o l a t i o n of a law 

t h a t i s d e s i g n e d t o p r o t e c t the p u b l i c . 

Thus, we conclude t h a t t h e r e i s no s t a t u t o r y b a s i s f o r 

a p p l i c a t i o n of the r u l e of repose i n the a d m i n i s t r a t i v e 

s e t t i n g u n l e s s or u n t i l the l e g i s l a t u r e d i r e c t s o t h e r w i s e . We 

h o l d t h a t r e j e c t i o n of the a p p l i c a b i l i t y of the common-law 

r u l e of repose i n a d m i n i s t r a t i v e p r o c e e d i n g s does not 

i m p l i c a t e any c o n s t i t u t i o n a l due-process r i g h t s , i s not a 

v i o l a t i o n of any s t a t u t e , and does not amount t o an " e r r o r of 

law." See § 4 1 - 2 2 - 2 0 ( k ) ( 5 ) , A l a . Code 1975. T h e r e f o r e , 

H a m i l t o n cannot r e l y on the r u l e of repose t o defend a g a i n s t 

the Board's c o m p l a i n t . 

C o n c l u s i o n 

A c o u r t may s e t a s i d e an a d m i n i s t r a t i v e agency's d e c i s i o n 

o n l y i f the r e c o r d e s t a b l i s h e s one of the s p e c i f i c grounds 
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l i s t e d i n § 41-22-20(k), A l a . Code 1975. We are not p e r m i t t e d 

t o s u b s t i t u t e our judgment f o r t h a t of the Board, r e g a r d l e s s 

of whether we would have made the same d e c i s i o n . Because the 

r e c o r d does not support a h o l d i n g t h a t the d o c t r i n e of l a c h e s 

was s u f f i c i e n t l y e s t a b l i s h e d t o o v e r t u r n the Board's d e c i s i o n , 

and because the r u l e of repose i s i n a p p l i c a b l e t o 

a d m i n i s t r a t i v e p r o c e e d i n g s , the c i r c u i t c o u r t ' s judgment i n 

t h i s m a t t er must be r e v e r s e d . 

REVERSED AND JUDGMENT RENDERED. 

Thompson, P.J., c o n c u r s . 

P i t t m a n , J . , concurs i n p a r t and concurs i n the r e s u l t , 

w i t h w r i t i n g , which Thomas, J . , j o i n s . 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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PITTMAN, Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the 
r e s u l t . 

I concur i n the r e s u l t t o r e v e r s e the c i r c u i t c o u r t ' s 

judgment, and I concur i n the main o p i n i o n e x c e p t t o the 

e x t e n t t h a t i t concludes t h a t a f a i l u r e of an a d m i n i s t r a t i v e 

agency t o a p p l y the common-law r u l e of repose i n an 

a p p r o p r i a t e case i s not an " e r r o r of law" t h a t can be 

c o r r e c t e d v i a r e v e r s a l of the agency's d e c i s i o n i n a j u d i c i a l -

r e v i e w p r o c e e d i n g under the a u t h o r i t y of A l a . Code 1975, § 41-

2 2 - 2 0 ( k ) ( 5 ) . I am persuaded t h a t r e v e r s a l i n t h i s case i s 

p r o p e r , however, based upon the apparent a l t e r n a t i v e r a t i o n a l e 

s uggested i n the main o p i n i o n t h a t a g e n c i e s of the s t a t e 

s h o u l d , i n c e r t a i n c i r c u m s t a n c e s , be e n t i t l e d t o a v o i d any 

e f f e c t t h a t the r u l e of repose might o t h e r w i s e have when such 

a g e n c i e s are s e e k i n g t o address v i o l a t i o n s of laws d e s i g n e d t o 

p r o t e c t the p u b l i c w e l f a r e , and e s p e c i a l l y when, as i n t h i s 

case, those a g e n c i e s a c t i n a prompt manner upon f i r s t 

r e c e i v i n g n o t i c e of a v i o l a t i o n of those laws. 

Thomas, J . , co n c u r s . 
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