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PITTMAN, Judge. 

The Birmingham Derby Club, I n c . ("Derby C l u b " ) , an 

a p p l i c a n t f o r , among o t h e r t h i n g s , a lounge r e t a i l l i q u o r 

l i c e n s e and dance p e r m i t s p e r t a i n i n g t o a p l a n n e d a d u l t -

e n t e r t a i n m e n t e s t a b l i s h m e n t i n v o l v i n g semi-nude d a n c i n g t o be 

l o c a t e d on Derby Way i n Birmingham, appeals from a summary 

judgment p u r p o r t i n g t o a f f i r m the d e c i s i o n of the Birmingham 
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C i t y C o u n c i l t o deny a p p r o v a l of Derby Club's a p p l i c a t i o n s . 

We d i s m i s s the a p p e a l i n p a r t and a f f i r m i n p a r t . 

The r e c o r d r e v e a l s t h a t Derby Club has l e a s e d , and owns 

an o p t i o n t o purchase, a p a r c e l of r e a l p r o p e r t y l o c a t e d i n an 

i n d u s t r i a l p a r k i n the t e r r i t o r i a l l i m i t s of the C i t y of 

Birmingham ("the C i t y " ) i n c l o s e p r o x i m i t y t o an i n t e r s t a t e -

highway e x i t . The p a r c e l has, i n the r e l a t i v e l y r e c e n t p a s t , 

h o s t e d an a d u l t - e n t e r t a i n m e n t c l u b known as " S e n s a t i o n s " a t 

which semi-nude d a n c i n g has been o f f e r e d ; however, a f t e r 24 

p o l i c e i n c i d e n t s had been r e p o r t e d a t the l o c a t i o n between 

J u l y 2008 and J u l y 2010, the o p e r a t o r s of t h a t c l u b s u f f e r e d 

a r e v o c a t i o n of t h e i r l i q u o r l i c e n s e and went out of b u s i n e s s . 

In August 2010, the C i t y adopted an amendment t o i t s z o n i n g 

o r d i n a n c e p e r t a i n i n g t o " a d u l t e s t a b l i s h m e n t s " mandating, 

among o t h e r t h i n g s , t h a t no a d u l t e s t a b l i s h m e n t be o p e r a t e d 

w i t h i n 750 f e e t of "any p r o p e r t y ... t h a t c o n t a i n s a s i n g l e 

f a m i l y or two f a m i l y detached d w e l l i n g , or m u l t i p l e f a m i l y 

d w e l l i n g . " The r e c o r d r e f l e c t s t h a t t h a t amended o r d i n a n c e 

r e p e a l e d a former v e r s i o n t h e r e o f b a r r i n g o p e r a t i o n of an 

a d u l t e s t a b l i s h m e n t w i t h i n 750 f e e t of a r e s i d e n t i a l d i s t r i c t . 

In August 2011, w e l l a f t e r the e f f e c t i v e date of the 

amended z o n i n g o r d i n a n c e , Derby Club a p p l i e d t o the C i t y f o r 

two dance p e r m i t s f o r the p r o p e r t y ; p u r s u a n t t o the a u t h o r i t y 
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c o n f e r r e d upon the C i t y as a C l a s s 1 m u n i c i p a l i t y i n A l a . Code 

1975, § 28-1-6, Derby Club a l s o sought m u n i c i p a l a p p r o v a l of 

i t s a l c o h o l i c - b e v e r a g e - l i c e n s e a p p l i c a t i o n . The r e c o r d 

r e f l e c t s t h a t the L i b e r t y H i g h l a n d s Neighborhood A s s o c i a t i o n , 

which r e p r e s e n t s homeowners i n the area of the proposed c l u b , 

e l e c t e d t o oppose Derby Club's e f f o r t s t o o b t a i n the r e q u e s t e d 

dance p e r m i t s and l i q u o r l i c e n s e , and the owner of the 

m a j o r i t y of the l o t s i n the i n d u s t r i a l p a r k , C l i f f o r d J . 

B a l z l i , amended the r e s t r i c t i v e covenants a p p l i c a b l e t o the 

i n d u s t r i a l p a r k so as t o p r e v e n t any l o t i n the p a r k from 

b e i n g used as a n i g h t c l u b or an a d u l t - e n t e r t a i n m e n t 

e s t a b l i s h m e n t . A f t e r the C i t y ' s p u b l i c - s a f e t y committee had 

v o t e d t o recommend d e n i a l of Derby Club's a p p l i c a t i o n s , the 

C i t y ' s g o v e r n i n g body, the Birmingham C i t y C o u n c i l , h e l d a 

p u b l i c h e a r i n g on January 24, 2012, on t h r e e r e s o l u t i o n s 

p r o p o s i n g t o deny the a p p l i c a t i o n s s u b m i t t e d by Derby C l u b ; a t 

t h a t h e a r i n g , C l i f f o r d B a l z l i , h i s son Adam B a l z l i , and a 

number of area r e s i d e n t s spoke i n o p p o s i t i o n t o the proposed 

c l u b , w i t h o n l y Derby Club's i n c o r p o r a t o r and i t s c o u n s e l 

s p e a k i n g i n f a v o r , and the t h r e e r e s o l u t i o n s r e j e c t i n g Derby 

Club's a p p l i c a t i o n s were adopted w i t h o u t a d i s s e n t i n g v o t e . 

On March 13, 2012, 49 days a f t e r the d e n i a l by the C i t y 

of i t s a p p l i c a t i o n s , Derby Club f i l e d a c o m p l a i n t i n the 
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J e f f e r s o n C i r c u i t C o u r t , a s s e r t i n g i n i t s c o m p l a i n t t h a t the 

a c t i o n of the c i t y c o u n c i l had been a r b i t r a r y and c a p r i c i o u s 

and t h a t " [ t ] h e o n l y remedy a v a i l a b l e t o [ i t ] f o r the d e n i a l 

o f " i t s a p p l i c a t i o n s was "by appe a l t o " the t r i a l c o u r t . The 

C i t y answered the c o m p l a i n t and a v e r r e d t h a t i t s a c t i o n had 

been w a r r a n t e d by the s u b s t a n t i v e e v i d e n c e p r e s e n t e d ; 

a d d i t i o n a l l y , the B a l z l i s were p e r m i t t e d t o i n t e r v e n e as 

p a r t i e s i n s u p p o r t of the C i t y ' s p o s i t i o n . The C i t y and the 

B a l z l i s moved f o r the e n t r y of summary judgments i n t h e i r 

f a v o r , s u p p o r t e d by, among o t h e r t h i n g s , the r e c o r d of the 

c i t y - c o u n c i l h e a r i n g and the t r a n s c r i p t of the d e p o s i t i o n of 

the i n c o r p o r a t o r of Derby C l u b ; the movants p o s i t e d t h a t the 

d e c i s i o n of the C i t y t o deny the a p p l i c a t i o n s s u b m i t t e d by 

Derby Club was r e a s o n a b l y j u s t i f i e d g i v e n the r e s t r i c t i v e 

covenants i n f o r c e i n the i n d u s t r i a l park, the f a c t o r s l i s t e d 

i n § 2 8 - 1 - 6 ( a ) ( 1 ) b . , A l a . Code 1975, p e r t a i n i n g t o d e n i a l of 

a p p r o v a l of l i q u o r l i c e n s e s i n C l a s s 1 m u n i c i p a l i t i e s ( i . e . , 

i n Birmingham), and the t e s t i m o n y o f f e r e d a t the p u b l i c 

h e a r i n g . Derby Club f i l e d a response i n o p p o s i t i o n t o the 

motions, p r i n c i p a l l y o pposing the v a l i d i t y of the r e s t r i c t i v e 

covenants as a b a s i s f o r d i s a p p r o v a l . The t r i a l c o u r t e n t e r e d 

a summary judgment i n f a v o r of the movants, prompting Derby 

Club t o a p p e a l . 
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A l t h o u g h no p a r t y has c h a l l e n g e d t h i s c o u r t ' s a p p e l l a t e 

j u r i s d i c t i o n , the l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n may not 

be waived by the p a r t i e s , and i t i s an a p p e l l a t e c o u r t ' s duty 

to c o n s i d e r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n ex mero motu. 

See PQ, I n c . v. Birmingham R e a l t y Co., 78 So. 3d 391, 393 

( A l a . 2011). I n t h i s case, on March 13, 2012, Derby Club 

f i l e d i t s c o m p l a i n t i n the t r i a l c o u r t a p p e a l i n g from the 

J a n u a r y 24, 2012, d e c i s i o n of the g o v e r n i n g body of the C i t y 

t o deny Derby Club's l i q u o r - l i c e n s e a p p l i c a t i o n ; however, A l a . 

Code 1975, § 2 8 - 1 - 6 ( a ) ( 2 ) , p r o v i d e s t h a t " [ a ] n y p r o c e e d i n g t o 

r e v i e w the d e n i a l of a p p r o v a l of a [ l i q u o r ] l i c e n s e 

a p p l i c a t i o n s h a l l be commenced w i t h i n 14 days of the a c t i o n by 

the m u n i c i p a l g o v e r n i n g body." Thus, t o the e x t e n t t h a t Derby 

Club sought r e v i e w of the C i t y ' s d e c i s i o n t o deny Derby Club's 

l i q u o r - l i c e n s e a p p l i c a t i o n , i t d i d not t i m e l y i n v o k e the t r i a l 

c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n , and t h a t a s p e c t of the 

summary judgment p u r p o r t i n g t o u p h o l d the C i t y ' s d e c i s i o n as 

to the l i q u o r - l i c e n s e a p p l i c a t i o n was, t h e r e f o r e , v o i d and 

w i l l not support an appe a l t o t h i s c o u r t . See, e.g., B o s w e l l  

v. Lowery, 107 So. 3d 212, 215-16 ( A l a . C i v . App. 2012). We 

thus d i s m i s s the a p p e a l i n s o f a r as i t concerns the d e n i a l of 

Derby Club's l i q u o r - l i c e n s e a p p l i c a t i o n . 
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In c o n t r a s t t o the p r o v i s i o n s of § 28-1-6(a), which 

p r o v i d e f o r a r i g h t of a p p e a l w i t h r e s p e c t t o a d e c i s i o n of a 

C l a s s 1 m u n i c i p a l i t y t o deny the i s s u a n c e of a l i q u o r l i c e n s e , 

the p a r t i e s do not c i t e , and we are not aware o f , any 

a u t h o r i t y t h a t would p e r m i t a c i r c u i t c o u r t t o hear an a p p e a l 

from a m u n i c i p a l i t y ' s d e n i a l of dance-permit a p p l i c a t i o n s . 

I n s t e a d , Alabama a p p e l l a t e c o u r t s have h e l d t h a t a p e t i t i o n 

f o r a w r i t of c e r t i o r a r i i s the p r o p e r method f o r s e e k i n g 

j u d i c i a l r e v i e w of m u n i c i p a l d e c i s i o n s as t o which no 

p r e s c r i b e d method of r e v i e w e x i s t s . See Sanders v. C i t y of  

Dothan, 642 So. 2d 437, 440 ( A l a . 1994) ( r e v o c a t i o n of 

m u n i c i p a l b u s i n e s s l i c e n s e ) . However, on such c e r t i o r a r i 

r e v i e w , the scope of r e v i e w i s l i m i t e d s o l e l y t o q u e s t i o n s of 

law and does not e x t e n d t o r e v i e w of the weight and 

preponderance of the e v i d e n c e ; i f any l e g a l e v i d e n c e e x i s t s t o 

s u p p o r t the d e c i s i o n under r e v i e w , i . e . , i f any e v i d e n c e w i l l 

j u s t i f y the d e c i s i o n based upon a l e g i t i m a t e ( i f not always a 

p r e f e r r e d ) i n f e r e n c e from the f a c t s shown, t h a t e v i d e n c e i s 

c o n c l u s i v e on the r e v i e w i n g c o u r t . See i d . 

The Birmingham C i t y Code p r o v i d e s t h a t the c i t y c o u n c i l 

of the C i t y , i n a c t i n g on an a p p l i c a t i o n f o r a D i v i s i o n I 

dance p e r m i t , s h a l l c o n s i d e r any e v i d e n c e or t e s t i m o n y o f f e r e d 

by any p e r s o n concerned and the recommendation of the 
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a p p r o p r i a t e committee (Birmingham C i t y Code, § 1 2 - 3 - 1 3 ( b ) ) ; as 

t o D i v i s i o n I I dance-permit a p p l i c a t i o n s , the c i t y c o u n c i l 

s i m i l a r l y " r e n d e r [ s ] a d e c i s i o n t o g r a n t or deny the p e r m i t " 

a f t e r h a v i n g c o n s i d e r e d " a l l the e v i d e n c e and i n f o r m a t i o n 

p r e s e n t e d a t " a h e a r i n g t h e r e o n (Birmingham C i t y Code, § 12-3-

2 5 . 1 ) . 1 Here, as we have noted, a p u b l i c h e a r i n g was h e l d on 

the a p p l i c a t i o n s s u b m i t t e d by Derby C l u b . A t t h a t h e a r i n g , 

the c i t y c o u n c i l h e a r d statements from, among o t h e r p e r s o n s , 

owners of r e s i d e n c e s l o c a t e d w i t h i n 750 f e e t of the proposed 

a d u l t e s t a b l i s h m e n t who noted the adverse e f f e c t s on t r a f f i c 

and p a r k i n g t h a t had r e s u l t e d d u r i n g the two-year o p e r a t i o n of 

the former a d u l t e s t a b l i s h m e n t on the s u b j e c t premises and 

t h e i r concerns t h a t s i m i l a r problems would r e s u l t i f Derby 

Club's a p p l i c a t i o n s were t o be g r a n t e d . In a d d i t i o n , the c i t y 

c o u n c i l heard statements from the B a l z l i s , who s t a t e d t h a t no 

b u s i n e s s was open a t the i n t e r s t a t e - h i g h w a y e x i t , t h a t the 

s u b j e c t p r o p e r t y had been zoned f o r l i g h t i n d u s t r i a l use and 

had been s o l d f o r the purpose of b e i n g used as a t i r e s t o r e , 

t h a t the B a l z l i s had been a s s u r e d upon the a n n e x a t i o n of t h e i r 

p r o p e r t y i n t o the c o r p o r a t e l i m i t s of the C i t y t h a t the C i t y 

1Alabama c o u r t s , by s t a t u t e , take j u d i c i a l n o t i c e of the 
o r d i n a n c e s of C l a s s 1 m u n i c i p a l i t i e s . See A l a . Code 1975, 
§ 11-45-11. 
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would p r o t e c t a g a i n s t bad development, and t h a t the use of the 

p r o p e r t y as an a d u l t e s t a b l i s h m e n t would s e t a bad p r e c e d e n t 

f o r the p r o s p e c t s of f u t u r e development a t the e x i t . F u r t h e r , 

the c i t y c o u n c i l was made aware t h a t 449 s i g n a t u r e s had been 

a f f i x e d t o p e t i t i o n s s e e k i n g d e n i a l of the a p p l i c a t i o n s and 

t h a t another b u s i n e s s e s t a b l i s h m e n t o p e r a t e d by the 

i n c o r p o r a t o r of Derby Club and l o c a t e d i n another p a r t of 

Birmingham had e x p e r i e n c e d w e l l over 60 r e p o r t e d p o l i c e 

i n c i d e n t s . Given the e x i s t e n c e of l e g a l e v i d e n c e t o s u p p o r t 

the d e c i s i o n of the C i t y t o deny the r e q u e s t e d dance p e r m i t s 

and the a p p l i c a b l e s t a n d a r d g o v e r n i n g c e r t i o r a r i r e v i e w by the 

j u d i c i a r y of the d e c i s i o n s of the C i t y i n a c t i n g on dance-

p e r m i t a p p l i c a t i o n s , we agree w i t h the t r i a l c o u r t ' s i m p l i c i t 

c o n c l u s i o n t h a t no genuine i s s u e of m a t e r i a l f a c t e x i s t e d and 

t h a t the C i t y and the B a l z l i s were e n t i t l e d t o judgments as a 

m a t t e r of law. 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , the 

a p p e a l i s d i s m i s s e d as i t p e r t a i n s t o the C i t y ' s d e c i s i o n t o 

deny a l i q u o r l i c e n s e t o Derby C l u b ; the summary judgment i s 

o t h e r w i s e a f f i r m e d . The motion of the B a l z l i s t o d i s m i s s the 

a p p e a l as t o them, stemming from t h e i r o m i s s i o n as a p p e l l e e s 
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from the i n i t i a l n o t i c e of a p p e a l f i l e d by Derby Club, i s 

d e n i e d as moot i n l i g h t of our d i s p o s i t i o n on the m e r i t s . 

APPEAL DISMISSED IN PART; JUDGMENT AFFIRMED IN PART. 

Thompson, P.J., and Thomas, Moore, and Donaldson, J J . , 

concur. 
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