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Affinity Hospital, LLC, d/b/a Trinity Medical Center of
Birmingham

v,
Brookwood Health

Services, Inc., d/b/a Brookwood Medical Center, et al.

Appeal from Montgomery Circuit Court
(CV-10-900053.80)

DONALDSON, Judge.

Affinity Hospital, TLC, d/b/a Trinity Medical Center of

Birmingham ("Trinity"), appeals the judgment of the Montgomery
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Circuit Court upholding a decisicn of the State Health

Planning Development Agency ("SHPDA"™) to grant of a
Certificate of Need ("CON"} to Brookwecod Health Services,
Inc., d/b/a Brookwood Medical Center ("Brookwood"™), Lo
construct a freestanding emergency department ("FEDR"} in

Shelby Ccunty.! This court has previously addressed this case
on the discrete issue whether a lack of notice vitiated the

CON granted by SHFDA. See Brookwood Health Servs., Inc. v.

Affinity Hosp., LLC, 101 So. 3d 1221 {(Ala. Civ. App. 2012).

After this court, in Brocockwood, reversed the ftrial court's
Judgment and remanded the action, the trial court affirmed the
decision of SHPDA to award the CON to Broockwood. For the

reasons stated herein, we affirm the trial ccurt's Jjudgment.

'Secticon 22-21-261, Ala. Code 1975, provides:

"The Legislature of the State of Alabama
declares that it is the public policy of the State
of Alabama that a certificate of need program be
administered in the state to assure that only those
health care services and facilities found to be in
the public interest shall be offered or developed in
the state. Tt is the purpose of the Legislature in
enacting this article to prevent the construction of
unnecessary and inappropriate health care facilities
through a system o¢f mandatory reviews of new
institutional health services, as the same are
defined in this article.”
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Facts and Procedural History

The facts, as presented in our pricor opinion, are as
follows:

"On June 23, 2008, Brookwood Health Services,
Tnc., d/b/a Brookwood Medical Center ('Brookwood'},
applied to the State Health Planning and Development
Agency ('SHPDA') for a certificate of need ('CON')
to build a freestanding emergency department
('"FED') . A FED is a fully functicning emergency
department separately located from its hospital.
Currently, there are no FEDs in Alabama. Brookwood
owns and operates a hospital located in the City of
Homewood, in Jefferson County. Broockwood's proposed
FED would be located near Highway 280 in Shelby
County, approximately eight miles from Brookwood's
hospital.

"Two hospitals located in Birmingham, Affinity
Hospital, LLC, d/b/a Trinity Medical Center of

Birmingham ('Trinity'), and St. Vincent's Health
Systems, Inc. ('St. Vincent's'), intervened in
opposition to Brookwood's CON application. Trinity
and St. Vincent's requested a contested-case
hearing, and SHPDA appolinted an administrative law
Judge ('the ALJ') Lo conduct the contested-case
hearing. Trinity moved the ALJ to dismiss

Brookwocd's application ¢on the ground that Brookwood
had failed to comply with Rule 410-1-7-.06(1) (a),
Ala. Admin. Code (SHPDA) ('the publication rule'}.
At the time, the publication rule provided, 1in
pertinent part:

""Within thirty (30) calendar days of the
filing [cf the CON application], the
applicant shall also provide procf of
publication of notice of the application
for two consecutive weeks in a newspaper of
general circulaticn in the area(s)
affected, in such size and using such forms



2120090

as provided by [SHPDA].'!

"The ALJ denied Trinity's motion to dismiss
Brookwood's CON application. The ALJ subseguently
held a contested-case hearing regarding the
application. Feollowing the hearing, the ALJ issued
a recommended order concluding that Brookwood should
be granted the CON. SHPDA's Certificate of Need
Review Board ('"the CONRB'") adopted the ALJ's
recommended order and issued CLhe CON Lo Brookwood.

"Trinity appealed to the Montgomery Circuit
Court, pursuant to § 41-22-20, Ala. Code 1975, a
part of the Alabama Administrative Procedure Act, &
41-22-1 et seq., Ala. Code 1875. St. Vincent's did
not appeal., On appeal, Trinity made wvarious
arguments challenging the merits of the decision to
grant the CON to Brookwood. Trinity alsc argued
that Brookwood's CON application should have been
dismissed for failure to comply with the publication
rule. On June 32, 2011, the circuit court entered a
Judgment reversing the CONRB's decision to grant
Brookwood the CON on the ground that Brookwood had
failed to comply with the publicaticn rule. In 1ts
Jjudgment, the circuilt court concluded that the
CONRB's decision was 'fatally flawed' by Brookwcod's
noncompliance with the puklication rule. Curicusly,
the circuit ccurt's Jjudgment also purported to
'affirm' the decision 'with respect to the merits of
the [FED] project and the need for the [FED]
project.’ However, the Judgment in fact reversed
the CONRB's decision to issue the CON. Brockwood
appealed to this court, pursuant to & 41-22-20.
Trinity filed & cross-appeal, challenging the
circult court's judgment insofar as it purported to
affirm the CONRB's decision 'with respect to the
merits.’ This court heard oral arguments on July
10, 201z2.

"'This rule was amended effective September 23,
2011, to remove the publication reguirement except
for CON applications for drug-abuse centers and
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psychiatric beds. The above-gucted version of the
publication rule is the version applicakle in this
case."

Brookwood, 101 So. 3d at 1222-23,. After hearing oral

argument, this court "concludeld] that Trinity was not
prejudiced by Brookwood's noncompliance with the publication
rule. That is, Brookwood's failure tc comply with the rule
was harmless error." 1d. at 1228. Therefore, we reversed the
trial court's judgment and remanded the case for a decision on
the merits.

On remand, the trial court affirmed the decision of SHPDA
to award the CON to Brookwood. The trial court's Jjudgment
does not include any specific findings of fact or conclusions
of law. An administrative law judge ("ALJ") made extensive
findings of fact on the issues following the contested-case
hearing referenced in the prior opinicon of this court. Those
findings were presented to and considered by SHPDA before it
granted the CON. As noted in our prior opinion, Trinity has
appealed SHPDA's decision to award the CON to Brookwood to the
trial court, pursuant to § 41-22-20(b), Ala. Code 1975.
Trinity filed a timely appeal of the trial court's judgment

affirming SHPDA's declision to grant the CON te this court



2120090

pursuant to & 41-22-21, Ala. Code 1975, which has Jurisdiction
pursuant to & 12-3-10, Ala. Code 1975.

Standard of Review

As we stated 1in Brookwood, "[tlhis court reviews a
circult court's Judgment as to an agency's decision without a
presumption of correctness because the circuit ccurt is in no
better position to review the agency's decision than is this

court. Clark v. Fancher, 662 So. 2d 258, 2561 (Ala. Civ. App.

19%94)." 101 So. 3d at 1225. The scope of Jjudicial review of
an order i1ssued by SHPDA awarding a CON 1s preovided in & 41-
22-20(k)y, Ala. Code 1975:

"Except where judicial review 1s by trial de novo,
the agency order shall be tzken as prima facie just
and reasonable and the court shall not substitute
its judgment for that of the agency as to the weight
of the evidence on questions of fact, except where
otherwise authorized by statute. The court may
affirm the agency action or remand the case to the
agency for taking additional testimony and evidence
or for further proceedings. The court may reverse or
medify the decision or grant other appropriate
relief from the agency action, equitable or legal,
including declaratory relief, 1f the ccurt finds
that the agency action 1s due Lo be set aside or
modified under standards set forth in appeal or
review statutes applicable to that agency or if
substantial rights of the petiticner have been
prejudiced because the agency action is any one or
more of the following:

"{1l) In viclation of constituticonal or statutory
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provisions;

"(2)} In excess of the statutory autherity of the
agency;

"{(3) In viclation of any pertinent agency rule;

"{4) Made upon unlawful procedure;

"{2) Affected by other error of law;

"(6) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole
record; or

"{7) Unreasonable, arbitrary, or capricious, or

characterized by an abuse of discretion or a clearly
unwarranted exercise of discretion.”

Analysis

Trinity raises three issues on appeal: Chat the award of
the CON is neot consistent with the State Health Plan ("SHP");
that Brookwood's proposed FED lacks the potential to be
licensed by the Alabama Department of Public Health ("ADPH");
and that the prcposed FED lacks "locational appropriateness.”
In reviewing Trinity's arguments, 1t appears that it urges
reversal based on three provisions of § 41-22-20(k):that the

decision 1is 1n excess of statutory authority (subsection

(ky (2y); (3} that the decision wviolates an agency rule,
specifically, Rule 410-1-6-.05, Ala. Admin. Code
(SHPDA) (subsection (k) (3)); and that the decision 1is
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unreasonable, arbitrary, capricious, or exceeds SHPDA's
discretion (subsection (k) {(7)). The scope ¢f our review has
been narrowly defined by the legislature, which has declared
that "the agency order shall be taken as prima facie just and
reasonable and [that] the court shall not substitute I1ts
Judgment for that of the agency as to the weight of the
evidence on questicns of fact, except where otherwise
authorized by statute." & 41-22-20(k).

Trinity's first contention is that "a CON can be issued
only if it is consistent™ with the SHP and that the CON at
issue 1is not consistent with the SHP, The SHP is "[a]
comprehensive glan which is prepared triennially and reviewed
at least annually and revised as necessary by the Statewide
Health Coordinating Ccuncil, with the assistance of the State
Health Planning and Development Agency, and approved by the
Governor." & 22-21-260{(13), Ala. Code 1975. The SHP "shall
provide for the development of health programs and resources
to assure that quality health services will be available and
accessible in a manner which assures continuity of care, at
reasonable costs, for all residents of the state." Id.

Several statutes, as well as administrative regulations
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adopted pursuant to statutory authority, require SHPDA to
evaluate whether a proposed health service is ceonsistent with
the S5HP before a CON can be i1ssued:

"No institutional health services which are subject
to [the CON process] shall be permitted which are
inconsistent with the State Health Plan."

§ 22-21-263(a), Ala. Code 1975,

"The SHPDA, pursuant to the provisions of
Section 22-21-274, shall prescrikbe by rules and
regulations the criteria and clarifying definitions
for reviews covered by this article. These criteria
shall include at least the following:

"{1l) Consistency with the appropriate
State Health Facility and services plans
effective atL the time the application was
received by the State Agency, which shall
include the latest approved revisiocons of
[specified] plans."

§ 22-21-264, Ala. Code 1975.

"The proposed new institutional health service shall
be consistent with the appropriate state health
facility and services plans effective at the time
the applicaticon was received by the state agency

Rule 410-1-6-.02(1), Ala. Admin. Code (SHFDA).

"Determination of & substantlally unmet public
regquirement for the proposed health care facility,
service, or capital expenditure shall be made before
approval may be granted. The need shall be
consistent with orderly planning within the state
and community for furnishing comprehensive health
care."
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Rule 410-1-&-.05(1), Ala. Admin. Code (SHPDA).

AL the time Brookwood applied for the CON and throughout
the proceedings below, the SHP did not address FEDs 1in any
manner. Trinity argues that SHPDA could not have found
Breokwood's proposed FED to be consistent with the SHP because
the SHP does not address and approve of FEDs or,
alternatively, that SHPDA was required to find that the
preoposed FED was inconsistent with the SHP because it contains
no mention of that type of facility. Specifically, Trinity
argues that the SHP "does not address [FEDs]. By issuing a
CON for a FED, SHPDA acted "in wvioclation of [the] statutory
provisions' reguiring consistency with the State Health Plan,
see, e.g., & 22-21-264." Trinity argues that SHPDA, in
granting the FED CON to Brookwood exceeded its statutory
authority and usurped the role of the Statewide Health
Coordinating Council {"SHCC"), which is statutorily
responsible for promulgating amendments to the SHP In
conjunction with SHPDA. In sum, Trinity argues that Brookwood
should be required to petition the SHCC to amend the SHP to
include specific mention of and approval for FEDs before

petitioning for a CON regarding its FED.

10
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We are not directed to any autherity that imposes an
affirmative duty on the part of Brookwood or any CON
petitioner to seek amendments to the SHP through SHCC before
petitioning for a CON. Rather, the determination whether a
preject 1is "consistent™ with the SHP is a determination
statutorily committed to SHPDA by & 22-21-264., The legislature
could have reguired an applicant to petition SHCC to determine
of whether a project is consistent with the SHP before seeking
to obtain a CON, but it did not do so. Therefore, the issue
before us is not whether SHPDA has usurped the role of SHCC or
obviated the purpose of the SHP, but whether SHPDA, 1in
determinating that a FED 1s consistent with, or not
inconsistent with, the SHP, exceeded its statutory authority
or discreticon. Trinity argues Lhat because FEDs are not
specifically menticned in the SHP, SHPDA cculd not proceed to
determine whether the proposed project is consistent with the
SHP. We hold that the determination of the consistency of a
proposed project with the SHP is a matter entrusted to SHFEDA.
The pertinent statutes do not call upon SHPDA to determine
whether a specific service or facility 1s menticned and

approved in the 35HP, only whether such a service or facility

11
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is consistent with the SHP. Had the legislature wished to
impose such a narrow review of CON petitions, 1t could have
dene  s0. The record includes the detailed "Recommended
Findings of Facts and Conclusions of Law" ("the
recommendation™) submitted by the ALJ to SHPDA, which SHPDA's
CON Review Board ("CONRB") adopted in granting the CON. The
recommendation directly addresses the issue of the consistency
of the proposed FED to the SHP. Specifically, the
recommendation states that "the SHP contains no specific
provision or need methodolcogy applicakle to FEDs or emergency
services. Tt is egually clear, however, that the SHP does not
contalin any provisions which prohikit, restrict or otherwise
place any requirements on FEDs or emergency departments."” The
recommendation observes that the project "is not inconsistent
with any provision of the SHP." The recommendation examines
the terms "inconsistent" and "“consistent" by reference to
multiple dictionaries, notes the difference present when an
application concerns a specifically governed service or
facility, references the expert testimony offered during the
course of the proceedings, and cites to the pricr precedent

and practice of SHPDA 1in handling petiticns for similar

12



2120090

projects, such as ambulatory surgical centers and other off-
campus hospital departments, as Lo which SHPDA has granted
CONs Dbefore their direct inclusion in the SHP. The findings
in the recocmmendation relied upon by SHPDA in granting the FED
CON to Brookweood are based on the record presented and
demonstrate that the CONRB carefully considered whether the
proposed project was consistent with the SHP. The scope of
our review, as provided in § 41-22-20(k), specifically states
that "the agency order shall be taken as prima faclie just and
reasonable and the court shall not substitute its judgment for
that of the &agency as to the weight of the evidence on
gquestions of fact, except where otherwise authorized by
statute.™ "'This court and the +trial court must give
substantial deference Lo an agency's interpretation of its
rules and regulations. "[A]ln agency's interpretation of its
own regulation must stand if it is reasonable, even though it
may ncet appear as reasonable as some cther interpretation."'"

Fowler v. Johnson, 961 3o. 2d 122, 130 (Ala. 2006) (guoting

Mobile Cnty. Pers. Bd. v. Tillman, 751 So. 2Zd 517, 518 (Ala.

Civ. 2App. 1999)). The findings and conclusions adopted by

SHPDA are not unreasonable, arbitrary, capricious, or beyond

13
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the statutcrily granted authority and discretion of SHPDA.
See § 41-22-20(k) (2}, (3), ana (7).

Trinity next argues that SHPDA "cannot issue a CON for a
health care facility without a showing that the proposed
facility can be licensed" by ADPH. Statutory provisions and
administrative regulaticons reguire SHPDA to find that a
proposed facility has the "reasonable potential ... to meet
licensure standards" before granting a CON. § 22-21-26¢4(4)q,
Ala. Code 1975; see also Rule 410-1-6-.05(1}) (g), Ala. Admin.
Code (SHPDA). ADPH is a separate agency. ADPH, not SHPDA,
determines whether tCo license a health-care facility like the
FED. The pertinent statute and regulation reguire SHPDA to
determine the "[r]easonable potential,” not the certainty or
even probability, that a proposed faclility will meet llicensure
standards. At the time Brookwood applied for the CON for the
FED and throughcut the proceedings, ADPH had not issued
regulations or criteria for licensing FED facilities, Trinity
argues that SHPDA could not have determined that Brookwood's
FED had the "reasonable potential™ to meet licensure standards
unless such standards were 1In place. Trinity points to a

portion of a letter from the deputy general cocunsel of ADPHE to

14
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Breookwood's counsel dated April 24, 2009, which states: "[S]o
there is absolutely no misunderstanding, please be advised
that the [ADPH] intends to require that any free standing
emergency department ... be licensed by the [ADPH]. ... The
current thinking by [ADPH] staff 1s that [it] will need to
preopose new rules for hospital-based free standing emergency
departments, which, of course, would be subject to public
comment." The letter does not indicate that ADPH intended to
deny licensure to the proposed FED, should the project come to
fruition. Rather, it suggests that there is a reasonable
expectation ADPH would use 1its established procedures to
promulgate rules to meet the realities of the new facility.
This correspondence notwithstanding, the recommendation from
the ALJ provided detailed findings of fact regarding the
potential-for-licensure reguirement of TChe pertinent statute
and regulation with respect to this particular FED. Those
findings include:
"147. The evidence 1in this case demonstrated a
reasonable potential that the [proposed FED] will
comply with all applicable licensure rules.
Brookwood is currently a licensed hospital, and has
been licensed since 1t began operating in 1973,

including for the provision of emergency
services....

15
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"148. Further, there are several different ways by
which ADPH could license the proposed facility.
First, the evidence demonstrates that the 280 ER can
be licensed under Brookwocd's hospital license....
The [proposed FED] will be an off-campus department
of Brookwcod's main hospital, operating under the
hospital's general license, just like S5t. Vincent's
gastroenterology lab at One Nineteen Health &
Wellness.

"149. Seccond, the [proposed FED] could be licensed
as a separate hospital facility, yet still operate
as part of the hospital and under the hospital's
management." See Ala. Admin. Code § 420-5-7-
.02 (3) (b) ("A separate license shall be reguired for
each facility when more than one facility 1is
operated under the same management.')....

"150. In that regard, Brookwcod has met with the

ADPH on several occasions to discuss the cperation

of the [proposed FED] and the licensure of FEDs,

The ADPH is presently engaged 1in the process of

drafting licensure rules for FEDs, and these rules

are expected to ke in place by the tLime Brookwood's

requested CON 1is granted and the facility is

constructed and operational....”
(Citaticns comitted.) Those findings are entitled to deference
and this court is not authorized to substitute its judgment as
to the findings of SHPDA on this issue. See § 41-22-20 (k) ("the
court shall not substitute its judgment for that of the agency
as to the weight of the evidence on guestions of fact, except
where otherwise authcrized by statute™).

Finally, Trinity argues that Brockwood failed to

demonstrate "locational appropriateness" of its proposed FED

16
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because Brookwood "has no arrangement which will allow it to
purchase Lhe real property where it indicated the FED would be
located.™ The applicable statute and administrative
regulation require that SHPDA consider "J[e]vidence of the
lecational appropriateness of the proposed facility or service
such as transpertation accessibility, manpower availability,
local =zoning, environmental health, etc." & 22-21-264(4)7%,
Ala. Code 1975; Sees azlso Rule 410-1-6-.05(1) (f), Ala. Admin.
Code (SHPDA) . The statute and the regulation do not require
procof of ownership or right to acquire property at a
particular location, only procf of locational appropriateness
of the proposed facility. The ALJ's reccmmendation provide a
detailed factual analysis supporting the appropriateness of
the location, including:

"19. Althcugh the service area is heavily populated,

particularly the northwestern portion of the service

area, there are presently no ER services in this

area. Area residents needing ER services must travel

the U.S. Highway 280 corridor ('280 Corridor') to

Brookwood, the closest ER services provider....
Puring rare times of light traffic, gcod weather and

‘At the oral argument of this case, Brookwood agreed that
the CON is wvalid only for the specific locaticn contained in
the application it submitted, 1.e., the intersection of
Highway 280 and 119 in Shelby Ccunty. Any other location
would, according to the parties, require a separate CON
process to be initiated.

17
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nc accidents, the driving time down 280 from Highway
199, the Jlocaticon of the [proposed FED], to
Brookwood is at best 20 minutes. ... In ordinary
traffic, the drive time is at least 30 minutes or
more, and, in heavy traffic, can be an hour. Bad
wealLher or an accident can bring traffic Lo a hall.

"20. Accordingly, area residents are in need of more
readily available FR services. ... Mecst importantly,
every vyear victims of heart attacks, strokes and
other emergencies suffer worse outcomes due to
delays in c¢btaining ER services up te and including
death, because they ccould not get to Brookwood's ER
in time. Thus, for some, Brookwood's [proposed FED]
truly will be & matter of 1life and death.

"

"25. When patients present to the [proposed FED],
they will be seen and evaluated at least 30 minutes
socner, and probably more, than 1f they had traveled
dewn the 280 corridor to the Brcockwood ER.... If a
patient needs further treatment in the hospital,
such as in an operating rcom, or a cath lab, the
[proposed FED] personnel will notify the hospital
immediately, so that the operating rooms o¢r cath
labs can be readied, and any necessary physicians or
after hours call teams assembled, while the patient
1s en route from the [prepoesed FED]  via ambulance
tc the hospital, thereby saving valuable time.

"

"33. Currently there are seriocus problems with
access to ER services for heart attack victims 1n
the 280 service area. Once a perscn leaves
Birmingham traveling southeast on U.5. 280, there
are no ER services available until Cocsa Valley
Medical Center ('Coosa Valley') 1in Sylacauga,
Alabama, over 40 miles away.

"

18
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"39. The evidence was conclusive that the [proposed

FED] will greatly improve emergency services for

heart attack wvictims, and will save lives. ..."
Therefore, Trinity has nol shown that SHPDA exceeded its
statutory authority by granting the CON or that it rendered an
unreasonable, arbitrary, or capricious decisicn in that

regard.

Conclusion

Tt was within the discretion afforded to SHPDA to
determine whether the proposed FED was consistent with the
SHP, whether it had the reasonable potential to be licensed,
and whether the proposed leocation was appropriate. Applyling
the reguired deferential standard to SHPDA's decision, the
evidence 1is dinsufficlent to¢o show that SHPDA exceeded its
authority, wviolated any rules, or rendered an unreasonable,
arbitrary, or capricious decision by making those
determinations in faver of Brookwood and against Trinity.
Applying & 41-22-20(k), we have no basis Lo reverse Lhat
decision. Therefore, we affirm the trial ccurt's Jjudgment
affirming SHPDA's grant of the FED CON to Brockwood.

AFFIRMED,

Thempeson, P.J., and Pittman, J., concur.

Themas, J., cencurs in the result, with writing.

Mococre, J., concurs in the result, without writing.

19
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THOMAS, Judge, concurring in the result.

Although I agree that the Jjudgment of the Montgomery
Circult Court affirming the award by the State Health Planning
and Development Agency ("SHPDA"} through the Certificate of
Need Review Board ("CONRB") of a Certificate of Need ("CON")
tc Brookwood Health Services, Inc., d/b/a Brookwood Medical
Center ("Brookwood") to construct a Ifreestanding emergency
department ("FED"} should be affirmed, I would approach two
of the arguments asserted by Affinity Hospital, LLC, d/b/a
Trinity Medical Center of Birmingham ("Trinity"), differently.
As a result, I must concur in the result.

Trinity's first and main argument 1is premised on
statutory-construction principles. Trinity does not, and,
arguably, cannot, argue that SHPDA is not endowed with the
right, and indeed the duty, to determine whether a project for
which a CON i1is sought is consistent with the State Health Plan
("the SHP"). See Ala. Code 1975, § 22-21-264(l)a (providing
that the criteria to be utilized by SHEPDA 1in reviewing
applications for CONs should include "[clonsistency with the
appropriate State Health Facility and services plans effective
at the time the application was received ..., which shall
include the latest approved revisions of [specified] plans,”

including the SHP). What Trinity does argue is that SHPDA's

20
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review of whether a project is consistent with the SHP is
limited to determining whether the vroposed project "trackls]
an express provision in the [SHP]." Trinity's reply brief, p.
10. Trinity contends that the legislature's use of the
different terms "consistent" and "inconsistent™ 1in various
statutes governing SHPDA review, see, e.gq., Ala. Code 1975, &
22-21-266(1) (prohikiting the issuance of a CON unless a
proposed facility or service is "consistent with" the SHPE),
and §& 22-21-263{(a) (stating that no institutional health
services "which are inconsistent with the [SHP]" are
permitted), is meaningful and that the terms have distinctly
different meanings; Trinity relies on the principle of
statutory construction that reguires us to presume that the
use of different terms ky the legislature in the same statute
implies that the terms have different meanings and are not

redundant. See Surtees v. VFJ Ventures, Inc., 8 So. 3d 950,

875 (Ala. Civ. App. 2008) {("The courts must presume that

the legislature intended that each word of [a] statute have
effect, and we must also presume that the legislature did not
include meaningless language or redundancies in the
statute.™). Trinity further suggests specifically that
"inconsistent™ means "contradicting an express provision in

the [SHP]." I am not convinced.

21
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The terms "consistent" and "inconsistent" are but two
forms of the word "consistent." That is, "inconsistent" 1is
the opposite or antonym of "consistent," c¢reated by the
additicon of the prefix "in," which, in this context, means
"not." Although the principvles of statutory construction
require us to assume that the legislature used the terms it
employed 1n the statute deliberately and did not use redundant
terms, we must also construe those terms that are not defined
by the legislature by using the plain, ordinary, and commonly

understoocd meanings of those terms. Pleasure TIsland

Ambulatcecry Surgery Ctr., LLC v. State Health Planning & Dev.

Agency, 38 So. 3d 739, 742 {(Ala. Civ. App. 2008) (gucting Bean

Dredging, L.L.C. v. Alabama Dep't of Revenue, 855 So. 2d 213,

517 (Ala. 2003})). The dictionary definition of "consistent"”
is "marked by harmony, regularity, or steady continuity: free
from wvariation or contradiction™ or "marked by agreecment:

compatible."” Merriam-Webster's Collegiate Dictionary 266

(11th ed. 2003} "Inccnsistent" is defined as "not compatible
with another fact or c¢laim”™ or "containing incompatible
elements." 1Id. at 631. Thus, when the legislature required
that SHPDA consider whether a proposed service or facility
that 1s the subject ¢f a CON applicaticn 1s consistent with

the SHP o¢r whether 1t 1is inconsistent with the SHP, it

22
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regquired the same analysis. The question SHPDA must ask is
whether the service or facility proposed 1in the CON
application is compatible with or incompatible with the SHP,

Nothing in the language of the several statutes indicates
that SHPDA may approve a CON only 1if the SHP directly
addresses the service or facility proposed 1in the CON
application. That is, based on the lancguage used in some of
the statutes, it does not appear that SHPDA may approve cnly
those proposed services or facilities that "track an express
provision in the SHP"; instead the language used by the
legislature permits SHPDA to determine that a propcsed service
or facility 1s consistent with the SHP if 1t 1s compatibkle
with the SHP. Likewise, although the language in some of the
statutes prohibits the approval of a CON when the proposed
service c¢r facility 1is Inconsistent with the SHP, that
language requires SHPFDA to determine whether the proposed
service or facllity 1s incompatible with the SHP and does not
confine its review to determining whether a proposed service
or facility "conflicts with an express provision in the SHP."

Because the terms "conslistent™ and "inconsistent” are
undefined in the statutes, I read the statutes to allow SHPDA
to determine whether a proposed service or facility is

compatible or incompatible with the SHP. No language used 1n
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the statutes leads me to the conclusion that those terms have
different meanings than their plain, ordinary, and commonly
understood meanings. I cannot read into the statutes words
that are not there or construe the terms used by the
legislature as narrowly as Trinity would have us do.
Furthermore, regarding the requirement that  SHPDA
consider the "locaticnal appropriateness”™ of the proposed
facility, & 22-21-264(4)f, Trinity argues that SHPDA could not
have determined such appropriateness because, at the time of
the hearing before the hearing officer, Broockwood did not have
proof that it had the right to acquire the property at the
location it had proposed to build the FED. It is without
Jquestion that Brookwood could not have purchased the property
without running afoul of § 22-21-265 and Ala. Admin. Code
(SHPDA), r. 410-1-2-.19, which prohibit an entity from
acguiring, constructing, or operating a new health service
before receiving a CON; "acquisition" is defined in & 22-21-
260(1) as "[olbtaining the legal eguitable title te a freehold
or leasehold estate or otherwise obtaining the substantial
benefit of such titles or estates, whether by purchase, lease,
loan or suffrage, gift, devise, legacy, settlement of a trust
or means whatever, and shall include any act of acguisition.”

See Llovd Noland Found., Inc. v. City of Fairfield Healthcare
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Auth., 837 So. 2d 253, 264 (Ala. 2002) {considering a similar
argument relating to whether an entity had standing to seek a
CON when 1t did not have legal title to beds for which it
soucht that CON). Because a party seeking a CON cannot
acguire title to the property upon which it intends to
construct a new health-care facility before receiving a CON,
the decision that a location is appropriate is often based on
information regarding a tentative location, which may not
always be the final location of the project.

Trinity argues that Brookwood could have continued in
effect an option to purchase the property, which it had held
through a development agency, before the date of the hearing
before the hearing officer. It is not within our province to
gquestion the business decisions made by Brookwood. Brookwood
presented evidence indicating that 1t felt confident that it
could secure the property originally planned for the site or
other nearbyv property. Based on the evidence before the
hearing officer, the hearing cfficer and SHPDA concluded that
the location Brookwood proposed 1s an approepriate location for
the proposed FED. I agree that the evidence supports that
determination.

If Brookwood cannot secure the location 1t originally

proposed as a site for the FED, it may seek review of a

25



2120090

proposed project modification under Ala. Admin Code (SHPDA),
r. 410-1-10-.03(1) (b), which provides that in order to make a
change 1in a project after a CON has been secured, an
application must be made in writing to SHPDA. A party seeking
approval of a change in a project 1s required to certify that
all parties 1in the underlying CON proceeding have been
provided notice of the change applicaticn. 1d. According to
the rule, a proposed change must be reviewed, depending on the
level of the change, by the executive director of SHPDA or by
the full CONREB. Ala. Admin. Code (SHPDA), r. 410-1-10-.03(2).
Thus, 1f the FED project must be relocated, Brookwcod, as it
admitted at oral argument, must seek approval from SHPDA of
that change to the project.

In conclusion, I conclude that the language of the
relevant statutes permits SHPDA to consider whether a proposed
project is compatible with or incompatikle with the SHP and
does not limit SHPDA to granting a CON for a project only if
the health service cor facility 1s specifically referenced in
the SHP. 1 also conclude that the locational appropriateness
of the proposed FED was properly considered and found to
exist, despite the fact that Brockwood does not have the right
to the property at the exact location it proposed to construct

the FED. Accordingly, I concur 1in the result of the main
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opinion.
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