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THOMAS, Judge. 

C u r t i s A u s t i n ("the f a t h e r " ) and Comelia A u s t i n ("the 

mother") were d i v o r c e d i n J u l y 2004. The judgment of d i v o r c e 

i n c o r p o r a t e d an agreement of the p a r t i e s , and, among o t h e r 

t h i n g s , the agreement awarded the p a r t i e s j o i n t l e g a l c ustody 
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of the p a r t i e s ' c h i l d r e n , awarded the mother p r i m a r y p h y s i c a l 

c u s t o d y of the c h i l d r e n , o r d e r e d the f a t h e r t o pay c h i l d 

s u p p o r t i n the amount of $400 pe r month, and o r d e r e d the 

f a t h e r t o be r e s p o n s i b l e f o r h a l f of the noncovered m e d i c a l 

expenses i n c u r r e d by the c h i l d r e n . I n December 2011, the 

mother, who was a t h a t time a c t i n g p r o se, f i l e d a form 

p e t i t i o n s e e k i n g m o d i f i c a t i o n of the f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n . The p e t i t i o n d i d not i n d i c a t e t h a t the f a t h e r had 

not p a i d c h i l d s u p p o r t as p r e v i o u s l y o r d e r e d . A c c o r d i n g t o 

the s i g n e d r e t u r n of s e r v i c e c o n t a i n e d i n the r e c o r d on 

a p p e a l , the f a t h e r was s e r v e d w i t h the mother's p e t i t i o n on 

A p r i l 5, 2012. 

On A p r i l 26, 2012, the mother moved t o have the matter 

s e t f o r a t r i a l . I n response, the t r i a l c o u r t e n t e r e d a 

s c h e d u l i n g o r d e r on May 11, 2012, t h a t s e t the a c t i o n f o r a 

t r i a l t o be h e l d on June 21, 2012. N o t i c e of the e n t r y of the 

s c h e d u l i n g o r d e r was sent t o the mother. However, the r e c o r d 

does not i n d i c a t e t h a t n o t i c e was sent t o the f a t h e r , who had 

ye t t o answer the mother's p e t i t i o n . 

On May 22, 2012, the mother, who had employed an 

a t t o r n e y , f i l e d an amended p e t i t i o n a g a i n s e e k i n g m o d i f i c a t i o n 
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of the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n , a l l e g i n g t h a t the 

f a t h e r had not p a i d h i s c h i l d - s u p p o r t o b l i g a t i o n a f t e r June 

2011 and t h a t the f a t h e r had not p a i d h i s h a l f of the 

noncovered m e d i c a l expenses i n c u r r e d by the c h i l d r e n . L i k e 

the o r i g i n a l p e t i t i o n , the amended p e t i t i o n sought an i n c r e a s e 

i n the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n ; however, the amended 

p e t i t i o n f u r t h e r sought past-due c h i l d s u p p o r t and i n t e r e s t , 

past-due noncovered m e d i c a l expenses t h a t had been i n c u r r e d by 

the c h i l d r e n , and an a t t o r n e y f e e . The amended p e t i t i o n d i d 

not s p e c i f i c a l l y mention the word contempt, but the 

a l l e g a t i o n s c o n t a i n e d i n the amended p e t i t i o n s t a t e d a c l a i m 

f o r contempt a g a i n s t the f a t h e r . See Rule 8 ( f ) , A l a . R. C i v . 

P. ( s t a t i n g t h a t p l e a d i n g s " s h a l l be so c o n s t r u e d as t o do 

s u b s t a n t i a l j u s t i c e " ) ; Waters v. J o l l y , 582 So. 2d 1048, 1056 

( A l a . 1991) ( e x p l a i n i n g t h a t , under Rule 8 ( f ) , " [ a ] l l t h a t i s 

r e q u i r e d i s t h a t the c o m p l a i n t a d e q u a t e l y n o t i f y the 

[ d e f e n d a n t ] of the p l a i n t i f f s ' c l a i m s " ) . A l t h o u g h the 

mother's amended p e t i t i o n was f i l e d l e s s than 42 days b e f o r e 

the t r i a l s e t t i n g , the mother d i d not seek l e a v e of c o u r t , as 

she was r e q u i r e d t o do by Rule 1 5 ( a ) , A l a . R. C i v . P. 

( i n d i c a t i n g t h a t a p a r t y must seek l e a v e of c o u r t t o amend a 
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p l e a d i n g i f the amendment comes l e s s than 42 days b e f o r e the 

f i r s t t r i a l s e t t i n g ) . 

The t r i a l was h e l d as s c h e d u l e d on June 21, 2012; 

however, the f a t h e r , who had never answered the mother's 

p e t i t i o n or amended p e t i t i o n , d i d not appear. The t r i a l c o u r t 

e n t e r e d a judgment on June 29, 2012, f i n d i n g the f a t h e r t o be 

i n contempt, c a l c u l a t i n g the a r r e a r a g e s of c h i l d s u p p o r t and 

m e d i c a l expenses owed by the f a t h e r , i n c r e a s i n g the f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n t o $1,115 per month, awarding the 

mother a c o s t s judgment of $2 67, 1 and awarding the mother's 

a t t o r n e y a $1,500 a t t o r n e y f e e . I n t h a t judgment, the t r i a l 

c o u r t noted t h a t the f a t h e r c o u l d purge h i m s e l f of contempt by 

p a y i n g $7,900, p l u s i n t e r e s t . On the same dat e , the t r i a l 

c o u r t e n t e r e d an o r d e r of attachment o r d e r i n g t h a t the f a t h e r 

be p l a c e d i n the J e f f e r s o n County j a i l u n t i l f u r t h e r o r d e r of 

the t r i a l c o u r t . 

On J u l y 15, 2012, the f a t h e r , who had been i n c a r c e r a t e d 

as a r e s u l t of the o r d e r of attachment, f i l e d a motion 

1The June 29, 2012, judgment a c t u a l l y awarded the mother 
$303 i n c o s t s ; however, the t r i a l c o u r t e n t e r e d an o r d e r on 
J u l y 5, 2012, p u r s u a n t t o Rule 6 0 ( a ) , A l a . R. C i v . P., 
c o r r e c t i n g a c l e r i c a l e r r o r and r e d u c i n g the amount of c o s t s 
awarded i n the judgment t o $267. 
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pu r s u a n t t o Rule 5 5 ( c ) , A l a . R. C i v . P., s e e k i n g v a c a t i o n of 

the t r i a l c o u r t ' s June 29, 2012, judgment and attachment 

o r d e r . 2 I n the same motion, the f a t h e r sought immediate 

r e l e a s e from i n c a r c e r a t i o n . 3 The f a t h e r amended h i s 

postjudgment motion on J u l y 16, 2012, and a g a i n on August 1, 

2012. With h i s t h i r d amended postjudgment motion, the f a t h e r 

p r e s e n t e d h i s own a f f i d a v i t and the a f f i d a v i t of h i s employer, 

B i l l y G a i n e s , the owner of a b a r b e r s a l o n ; the f a t h e r ' s 

2The f a t h e r r e l i e d on Rule 59, A l a . R. C i v . P., i n h i s 
motion, but, because the judgment e n t e r e d by the t r i a l c o u r t 
was, i n e f f e c t , a d e f a u l t judgment, see T r i p l e D T r u c k i n g ,  
Inc. v. T r i Sands, I n c . , 840 So. 2d 869, 871 n.2 ( A l a . 2002) 
( c o n s t r u i n g a judgment e n t e r e d i n f a v o r of a p l a i n t i f f a f t e r 
the f a i l u r e of the defendants t o appear as a d e f a u l t 
judgment), we c o n s t r u e h i s motion s e e k i n g t o v a c a t e the 
judgment as a motion t o s e t a s i d e a d e f a u l t judgment under 
Rule 5 5 ( c ) . See R.J.G. v. S.S.W., 42 So. 3d 747, 753 ( A l a . 
C i v . App. 2009) ( t r e a t i n g a motion s t y l e d as a Rule 59 motion 
as a Rule 55(c) motion when the motion sought "the type of 
r e l i e f p r o p e r l y sought i n a motion f i l e d p u r s u a n t t o Rule 
5 5 ( c ) , " which p e r m i t s a t r i a l c o u r t t o s e t a s i d e a d e f a u l t 
judgment); see a l s o E n g l e b e r t v. E n g l e b e r t , 791 So. 2d 975, 
( A l a . C i v . App. 2000) ( c o n s t r u i n g a motion f i l e d w i t h i n 30 
days of the e n t r y of a d e f a u l t judgment as a Rule 55(c) motion 
as opposed t o a Rule 60(b) motion) ; see, g e n e r a l l y , Ex p a r t e  
Mutual Sav. L i f e I n s . Co., 765 So. 2d 649, 650 ( A l a . 1998) 
( s t a t i n g t h a t an a p p e l l a t e c o u r t " l o o k s t o the essence of a 
motion, not j u s t t o i t s t i t l e , t o determine how the motion 
s h o u l d be t r e a t e d under our R u l e s of C i v i l P r o c e d u r e " ) . 

3The r e c o r d r e f l e c t s t h a t the f a t h e r u l t i m a t e l y sought a 
w r i t of habeas corpus from a d i f f e r e n t c i r c u i t c o u r t judge, 
which was g r a n t e d . 
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a f f i d a v i t s t a t e d t h a t he had been t e r m i n a t e d from h i s 

employment w i t h Alabama Power Company i n June 2011, and b o t h 

a f f i d a v i t s s t a t e d t h a t the f a t h e r ' s income was $700 per month. 

The t r i a l c o u r t d i d not h o l d a h e a r i n g on the f a t h e r ' s motion, 

and i t was deemed d e n i e d by o p e r a t i o n of law on October 15, 

2012. 4 The f a t h e r f i l e d a n o t i c e of a p p e a l on October 22, 

2012. 

On a p p e a l , the f a t h e r makes s e v e r a l arguments. He f i r s t 

argues t h a t the t r i a l c o u r t e r r e d i n not " g r a n t i n g him a new 

t r i a l " because, he says, he was never s e r v e d w i t h the 

4We note t h a t the S t a t e J u d i c i a l I n f o r m a t i o n System d e t a i l 
sheet r e f l e c t s t h a t the postjudgment motion was d i s p o s e d of by 
s e p a r a t e o r d e r on J u l y 31, 2012. However, no s e p a r a t e o r d e r 
appears i n the r e c o r d on a p p e a l , and, a f t e r a r e q u e s t from 
t h i s c o u r t ' s c l e r k ' s o f f i c e , the J e f f e r s o n C i r c u i t C l e r k 
s e a r c h e d i t s r e c o r d s and found no s e p a r a t e o r d e r . Thus, 
because we have no o r d e r i n d i c a t i n g whether the postjudgment 
motion was g r a n t e d or d e n i e d , we must conclude t h a t i t was not 
d i s p o s e d of by the t r i a l c o u r t on J u l y 31, 2012, or on any 
o t h e r d a t e . 

Moreover, Rule 59.1 p r o v i d e s t h a t a postjudgment motion 
t h a t i s not r u l e d on by the c o u r t w i t h i n 90 days i s deemed 
d e n i e d a t the e x p i r a t i o n of the 90-day p e r i o d . The 90th day 
f o l l o w i n g the f a t h e r ' s f i l i n g of h i s postjudgment motion on 
J u l y 15, 2012, was Saturday, October 13, 2012. T h e r e f o r e , the 
f a t h e r ' s postjudgment motion was deemed d e n i e d on Monday, 
October 15, 2012. See F i r s t Alabama S t a t e Bank v. McGowan, 758 
So. 2d 1116 ( A l a . C i v . App. 2000), and R i c h b u r g v. Cromwell, 
428 So. 2d 621 ( A l a . 1983); see a l s o W i l l i a m s o n v. F o u r t h Ave.  
Supermarket, I n c . , 12 So. 3d 1200, 1203-04 ( A l a . 2009). 
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s c h e d u l i n g o r d e r . He next argues t h a t the t r i a l c o u r t l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n because the mother p a i d o n l y one 

f i l i n g fee and because, he contends, a contempt p e t i t i o n and 

a m o d i f i c a t i o n p e t i t i o n cannot be i n c l u d e d i n the same 

p l e a d i n g . The f a t h e r then argues t h a t the t r i a l c o u r t 

i m p r o p e r l y a l l o w e d the amended m o d i f i c a t i o n and contempt 

p e t i t i o n t o be t r i e d d e s p i t e the f a c t t h a t the mother's 

m o d i f i c a t i o n p e t i t i o n was amended w i t h o u t l e a v e of c o u r t , 

which l e a v e was r e q u i r e d by Rule 1 5 ( a ) . F u r t h e r , the f a t h e r 

argues t h a t the e v i d e n c e s u b m i t t e d i n su p p o r t of h i s 

postjudgment motion e s t a b l i s h e d t h a t he was unable t o pay h i s 

c h i l d - s u p p o r t o b l i g a t i o n and, t h u s , t h a t he c o u l d not be h e l d 

i n contempt. F i n a l l y , the f a t h e r argues t h a t he was not 

p r o p e r l y s e r v e d w i t h the mother's amended p e t i t i o n ; he 

contends t h a t , because he was a p a r t y i n d e f a u l t f o r f a i l u r e 

t o appear and because the mother's amended p e t i t i o n a s s e r t e d 

a new c l a i m a g a i n s t him, the mother was r e q u i r e d by Rule 5 ( a ) , 

A l a . R. C i v . P., t o serve the amended p e t i t i o n on him pu r s u a n t 

t o Rule 4, A l a . R. C i v . P., by e i t h e r p e r s o n a l s e r v i c e or 

c e r t i f i e d m a i l . 
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We f i r s t c o n s i d e r the f a t h e r ' s argument t h a t the t r i a l 

c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n because the mother's 

amended p e t i t i o n c o u p l e d a m o d i f i c a t i o n a c t i o n w i t h a contempt 

a c t i o n . The f a t h e r , r e l y i n g on O p i n i o n of the C l e r k No. 21, 

375 So. 2d 1066 ( A l a . 1979), argues t h a t the mother f a i l e d t o 

p r o p e r l y i n s t i t u t e her contempt a c t i o n because she d i d not 

f i l e her contempt a c t i o n s e p a r a t e l y or pay a s e p a r a t e f i l i n g 

f e e . A l t h o u g h i t appears t h a t the o p i n i o n the f a t h e r r e l i e s 

upon s u p p o r t s h i s c o n t e n t i o n , as does O p i n i o n of the C l e r k No.  

25, 381 So. 2d 58, 59 ( A l a . 1980) ("The b a s i c d i f f e r e n c e s 

between contempt p r o c e e d i n g s and p r o c e e d i n g s t o modify a f i n a l 

decree p r e c l u d e the i n c l u s i o n of a p e t i t i o n f o r r u l e n i s i and 

a p e t i t i o n t o modify i n the same p l e a d i n g . " ) , we note t h a t 

b o t h o p i n i o n s p r e d a t e the a d o p t i o n of Rule 70A, A l a . R. C i v . 

P., which now governs contempt p r o c e e d i n g s a r i s i n g out of 

c i v i l a c t i o n s . See Ex p a r t e B o y k i n , 656 So. 2d 821, 827 n.5 

( A l a . C i v . App. 1994) ( r e c o g n i z i n g t h a t , as of J u l y 11, 1994, 

contempt p r o c e e d i n g s a r i s i n g from c i v i l a c t i o n s are no l o n g e r 

governed by Rule 33.3, A l a . R. Crim. P., and i n s t e a d are 

governed by Rule 70A). 
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Rule 70A e x p r e s s l y p r o v i d e s t h a t contempt p r o c e e d i n g s 

a r i s i n g out of c i v i l a c t i o n s are i n s t i t u t e d by the f i l i n g of 

a p e t i t i o n and t h a t such a contempt p r o c e e d i n g i s governed by 

the Alabama Rul e s of C i v i l P rocedure. Rule 18, A l a . R. C i v . 

P., p r o v i d e s t h a t a p a r t y may a s s e r t as many c l a i m s as he or 

she has a g a i n s t an i n d i v i d u a l i n the same a c t i o n . Thus, based 

on the a p p l i c a t i o n of Rule 70A and Rule 18, we cannot agree 

w i t h the f a t h e r t h a t the mother was not p e r m i t t e d t o j o i n her 

m o d i f i c a t i o n c l a i m and her contempt c l a i m i n the same a c t i o n . 

However, we agree w i t h the f a t h e r t h a t the mother's 

amended p e t i t i o n , which added her contempt c l a i m , was not a 

p r o p e r amendment under Rule 1 5 ( a ) . That r u l e r e a d s , i n p a r t : 

"Unless a c o u r t has o r d e r e d o t h e r w i s e , h e r w i s e , a p a r t y may 
of c o u r t , but s u b j e c t 

c o u r t has o r d e r e d 
amend a p l e a d i n g w i t h o u t l e a v e 
to d i s a l l o w a n c e on the c o u r t ' s own motion or a 
motion t o s t r i k e of an adverse p a r t y , a t any time 
more than f o r t y - t w o (42) days b e f o r e the f i r s t 
s e t t i n g of the case f o r t r i a l , and such amendment 
s h a l l be f r e e l y a l l o w e d when j u s t i c e so r e q u i r e s . 
T h e r e a f t e r , a p a r t y may amend a p l e a d i n g o n l y by 
l e a v e of c o u r t , and l e a v e s h a l l be g i v e n o n l y upon 
a showing of good cause." 

The mother's amended p e t i t i o n was f i l e d l e s s than 42 days 

b e f o r e the t r i a l s e t t i n g ; t h u s , she was r e q u i r e d t o seek l e a v e 

of c o u r t t o amend her p e t i t i o n . 
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A p a r t y who f a i l s t o seek l e a v e t o amend a p l e a d i n g under 

Rule 15(a) may s u f f e r severe consequences. Our supreme c o u r t 

has adopted the U n i t e d S t a t e s Court of Appeals f o r the 

E l e v e n t h C i r c u i t ' s view on "the l e g a l e f f e c t of an attempt t o 

amend a c o m p l a i n t w i t h o u t o b t a i n i n g l e a v e of c o u r t " under Rule 

1 5 ( a ) . 5 Image M a r k e t i n g , I n c . v. F l o r e n c e T e l e v i s i o n , L.L.C., 

884 So. 2d 822, 825-26 ( A l a . 2003) . A c c o r d i n g t o our supreme 

c o u r t , 

" ' [ i ] n g e n e r a l , i f an amendment t h a t cannot 
be made as of r i g h t i s s e r v e d w i t h o u t 
o b t a i n i n g the c o u r t ' s l e a v e or the opposing 
p a r t y ' s consent, i t i s w i t h o u t l e g a l e f f e c t  
and any new matter i t c o n t a i n s w i l l not be  
c o n s i d e r e d u n l e s s the amendment i s  
r e s u b m i t t e d f o r the c o u r t ' s a p p r o v a l . ' " 

Image M a r k e t i n g , 884 So. 2d a t 826 ( q u o t i n g Hoover v. Blue 

Cross & Blue S h i e l d of Alabama, 855 F.2d 1538, 1544 (11th C i r . 

1988)). 

5As our supreme c o u r t has noted, because "'the Alabama 
Rule s of C i v i l Procedure are modeled on the F e d e r a l R u l e s of 
C i v i l Procedure, f e d e r a l d e c i s i o n s are h i g h l y p e r s u a s i v e when 
[an a p p e l l a t e c o u r t i s ] c a l l e d upon t o c o n s t r u e the Alabama 
R u l e s . ' " Image M a r k e t i n g , I n c . v. F l o r e n c e T e l e v i s i o n ,  
L.L.C., 884 So. 2d 822, 825 ( A l a . 2003) ( q u o t i n g C i t y of  
Birmingham v. C i t y of F a i r f i e l d , 396 So. 2d 692, 696 ( A l a . 
1981)). 
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However, our supreme c o u r t noted t h a t the Hoover c o u r t 

had i n d i c a t e d t h a t "'an u n t i m e l y amended p l e a d i n g s e r v e d 

w i t h o u t j u d i c i a l p e r m i s s i o n may be c o n s i d e r e d as p r o p e r l y 

i n t r o d u c e d when l e a v e t o amend would have been g r a n t e d had i t 

been sought.'" Image M a r k e t i n g , 884 So. 2d a t 826 ( q u o t i n g 

Hoover, 855 F.2d a t 1544) . Because we c o n s i d e r i t l i k e l y t h a t 

the t r i a l c o u r t i n the p r e s e n t case would have g r a n t e d the 

mother l e a v e t o amend had l e a v e been sought, which c o n c l u s i o n 

i s b o l s t e r e d by the t r i a l c o u r t ' s f a i l u r e t o g r a n t the 

f a t h e r ' s postjudgment motion d e s p i t e h i s argument t h a t the 

amended p e t i t i o n v i o l a t e d Rule 1 5 ( a ) , we cannot agree t h a t the 

mother's f a i l u r e t o seek l e a v e t o amend her p e t i t i o n r e n d e r s 

her p l e a d i n g a n u l l i t y under the f a c t s of t h i s case. The 

mother's f a i l u r e t o seek l e a v e t o amend her p e t i t i o n , 

t h e r e f o r e , does not b e n e f i t the f a t h e r . 

The f a t h e r ' s argument t h a t the mother's amended p e t i t i o n 

was not p r o p e r l y s e r v e d upon him, however, does prove 

s u c c e s s f u l f o r the f a t h e r . As the f a t h e r p o i n t e d out i n h i s 

postjudgment motion and e x p l a i n s on a p p e a l , Rule 5 ( a ) , A l a . R. 

C i v . P., d e s p i t e s t a t i n g t h a t s e r v i c e need not be made on 

p a r t i e s i n d e f a u l t f o r f a i l u r e t o appear, r e q u i r e s t h a t 
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" p l e a d i n g s a s s e r t i n g new or a d d i t i o n a l c l a i m s f o r r e l i e f 

a g a i n s t [ p a r t i e s i n d e f a u l t f o r f a i l u r e t o appear] s h a l l be 

s e r v e d upon them i n the manner p r o v i d e d f o r s e r v i c e of summons 

i n Rule 4, [ A l a . R. C i v . P . ] . " See E l l i o t t v. Burch, 293 A l a . 

244, 246, 301 So. 2d 557, 559 (1974) ("As we u n d e r s t a n d the 

p o r t i o n of the Rule quoted above, i t a p p l i e s t o a p l a i n t i f f 

who amends h i s c o m p l a i n t and a s s e r t s new or a d d i t i o n a l c l a i m s 

a g a i n s t one who f a i l s t o appear . . . . " ) ; see a l s o Rule 5 ( a ) ( 2 ) , 

Fed. R. C i v . P., and Varnes v. L o c a l 91, G l a s s B o t t l e Blowers  

Ass'n of U n i t e d S t a t e s and Canada, 674 F.2d 1365, 1368 (11th 

C i r . 1982) ("Rule 4, [Fed. R. C i v . P.] and Rule 5(a) [Fed. R. 

C i v . P.] as i t a p p l i e s t o p a r t i e s i n d e f a u l t f o r f a i l u r e t o 

appear, r e f l e c t a p o l i c y t h a t a defendant s h o u l d r e c e i v e 

n o t i c e of a l l c l a i m s f o r r e l i e f upon which a c o u r t may e n t e r 

judgment a g a i n s t him. Formal p e r s o n a l s e r v i c e impresses upon 

a defendant t h a t j u d i c i a l p r o c e s s has been i n v o k e d t o e f f e c t 

a c o e r c i v e remedy a g a i n s t him. Whether the n o t i c e be t h a t an 

a c t i o n has commenced or t h a t the moving p a r t y has added a new 

or a d d i t i o n a l c l a i m f o r r e l i e f a g a i n s t a p a r t y i n d e f a u l t f o r 

f a i l u r e t o appear, the need f o r n o t i c e i s the same."). We 

note t h a t the f e d e r a l c o u r t s , i n c o n s t r u i n g the analogous 

12 
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f e d e r a l r u l e , have c o n c l u d e d t h a t a p a r t y i s " i n d e f a u l t f o r 

f a i l u r e t o appear" when t h a t p a r t y does not appear i n an 

a c t i o n ; no f o r m a l a d j u d i c a t i o n of d e f a u l t by a c o u r t i s 

n e c e s s a r y . Varnes, 674 F.2d a t 1368 n.3. Thus, the f a t h e r , 

because he d i d not answer the mother's p e t i t i o n , was a p a r t y 

" i n d e f a u l t f o r f a i l u r e t o appear," and, p u r s u a n t t o Rule 

5 ( a ) , the mother's amended p e t i t i o n had t o be p e r s o n a l l y 

s e r v e d on the f a t h e r i n compliance w i t h Rule 4. 

" S t r i c t compliance r e g a r d i n g s e r v i c e of p r o c e s s i s 

r e q u i r e d , " Aaron v. Aaron, 571 So. 2d 1150, 1151 ( A l a . C i v . 

App. 1990), and " f a i l u r e of p r o p e r s e r v i c e under Rule 4, 

A [ l a ] . R. C i v . P., d e p r i v e s a c o u r t of j u r i s d i c t i o n and 

re n d e r s [a] judgment by d e f a u l t v o i d . " Shaddix v. Shaddix, 

603 So. 2d 1096, 1099 ( A l a . C i v . App. 1992); see a l s o Bunbury 

v. Bunbury, 553 So. 2d 612 ( A l a . C i v . App. 1989). 

"One of the r e q u i s i t e s of p e r s o n a l j u r i s d i c t i o n 
over a defendant i s ' p e r f e c t e d s e r v i c e of p r o c e s s 
g i v i n g n o t i c e t o the defendant of the s u i t b e i n g 
b r o u g h t . ' EX p a r t e V o l k s w a g e n w e r k 
A k t i e n g e s e l l s c h a f t , 443 So. 2d 880, 884 ( A l a . 1983) . 
.... A judgment r e n d e r e d a g a i n s t a defendant i n the 
absence of p e r s o n a l j u r i s d i c t i o n over t h a t defendant 
i s v o i d . S a t t e r f i e l d v. Winston I n d u s t r i e s , I n c . , 
553 So. 2d 61 ( A l a . 1989)." 
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H o r i z o n s 2000, I n c . v. Smith, 620 So. 2d 606, 607 ( A l a . 1993) . 

The r e c o r d c l e a r l y i n d i c a t e s t h a t s e r v i c e of the amended 

p e t i t i o n i n compliance w i t h Rule 4 was never attempted, much 

l e s s e f f e c t e d . The d e f a u l t judgment, i n s o f a r as i t 

a d j u d i c a t e d the mother's c l a i m s t h a t the f a t h e r was i n 

contempt of the J u l y 2004 judgment, t h a t she was e n t i t l e d t o 

the c l a i m e d a r r e a r a g e s of c h i l d s u p p o r t and m e d i c a l expenses, 

and t h a t she as e n t i t l e d t o an a t t o r n e y fee was e n t e r e d 

w i t h o u t j u r i s d i c t i o n over the f a t h e r . A c c o r d i n g l y , the t r i a l 

c o u r t e r r e d i n f a i l i n g t o s e t a s i d e t h a t p o r t i o n of i t s 

judgment p e r t a i n i n g t o those c l a i m s a s s e r t e d i n the mother's 

amended p e t i t i o n , and i t s d e n i a l of the f a t h e r ' s Rule 55(c) 

motion as t o the c l a i m s i s t h e r e f o r e r e v e r s e d . 

The above c o n c l u s i o n does not r e s o l v e the e n t i r e a p p e a l , 

however. The f a t h e r u n q u e s t i o n a b l y had n o t i c e of the mother's 

p e t i t i o n s e e k i n g m o d i f i c a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n . 

The f a t h e r d i d not answer the mother's p e t i t i o n or appear a t 

the t r i a l on the m a t t e r , and the t r i a l c o u r t e n t e r e d a d e f a u l t 

judgment t h a t computed a new c h i l d - s u p p o r t o b l i g a t i o n f o r the 

f a t h e r . The f a t h e r ' s postjudgment c h a l l e n g e t o t h a t p o r t i o n 

of the judgment m o d i f y i n g h i s c h i l d - s u p p o r t o b l i g a t i o n was, as 
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we have noted e a r l i e r , a Rule 55(c) motion, which motion the 

t r i a l c o u r t a l l o w e d t o be d e n i e d by o p e r a t i o n of law. 

G e n e r a l l y , t h i s c o u r t r e v i e w s the d e n i a l of a Rule 55(c) 

motion t o determine whether the t r i a l c o u r t abused i t s 

d i s c r e t i o n i n d e nying the motion. M a r t i n v. Crumpton, 883 So. 

2d 700, 703 ( A l a . C i v . App. 2003). We c o n s i d e r whether the 

t r i a l c o u r t has demonstrated i t s c o n s i d e r a t i o n of the f a c t o r s 

s e t out i n K i r t l a n d v. F o r t Morgan A u t h o r i t y Sewer S e r v i c e ,  

I n c . , 524 So. 2d 600 ( A l a . 1988) . 6 In s i t u a t i o n s l i k e the one 

i n the p r e s e n t case, when the t r i a l c o u r t c o u l d not have 

c o n s i d e r e d the K i r t l a n d f a c t o r s because the Rule 55(c) motion 

6Our supreme c o u r t has e x p l a i n e d the p r o c e s s e n v i s i o n e d 
by K i r t l a n d : 

"The t r i a l c o u r t must ... a p p l y a t h r e e - f a c t o r 
a n a l y s i s f i r s t e s t a b l i s h e d i n Ex p a r t e I l l i n o i s  
C e n t r a l G u l f R.R., 514 So. 2d 1283 ( A l a . 1987), i n 
d e c i d i n g whether t o deny a motion t o s e t a s i d e a 
d e f a u l t judgment. K i r t l a n d , 524 So. 2d a t 605. The 
b r o a d d i s c r e t i o n a r y a u t h o r i t y g i v e n t o the t r i a l 
c o u r t i n making t h a t d e c i s i o n s h o u l d not be 
e x e r c i s e d w i t h o u t c o n s i d e r i n g the f o l l o w i n g f a c t o r s : 
'1) whether the defendant has a m e r i t o r i o u s defense; 
2) whether the p l a i n t i f f w i l l be u n f a i r l y p r e j u d i c e d 
i f the d e f a u l t judgment i s s e t a s i d e ; and 3) whether 
the d e f a u l t judgment was a r e s u l t of the defendant's 
own c u l p a b l e conduct.' 524 So. 2d a t 605." 

Z e l l e r v. B a i l e y , 950 So. 2d 1149, 1152-53 ( A l a . 2006). 
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was d e n i e d by o p e r a t i o n of law, t h i s c o u r t had, i n the p a s t , 

r e v e r s e d the d e n i a l of the Rule 55(c) motion and remanded the 

cause f o r the t r i a l c o u r t t o c o n s i d e r the K i r t l a n d f a c t o r s . 

See R i c h a r d s o n v. I n t e g r i t y B i b l e Church, I n c . , 897 So. 2d 

345, 349 ( A l a . C i v . App. 2004) ( c o l l e c t i n g c a s e s ) . As we more 

r e c e n t l y e x p l a i n e d i n B r a n t l e y v. G l o v e r , 84 So. 3d 77, 81 

( A l a . C i v . App. 2011), 

"[h]owever, i n o r d e r t o t r i g g e r the mandatory 
requi r e m e n t t h a t the t r i a l c o u r t c o n s i d e r the 
K i r t l a n d f a c t o r s , the p a r t y f i l i n g a motion t o s e t 
a s i d e a d e f a u l t judgment must a l l e g e and p r o v i d e 
arguments and e v i d e n c e r e g a r d i n g a l l t h r e e of the 
K i r t l a n d f a c t o r s . See C a r r o l l v. W i l l i a m s , 6 So. 3d 
463, 468 ( A l a . 2008) ('Because C a r r o l l has f a i l e d t o 
s a t i s f y h i s i n i t i a l burden under the K i r t l a n d 
a n a l y s i s [of p r o v i d i n g a l l e g a t i o n s and e v i d e n c e 
r e l a t i n g t o a l l t h r e e K i r t l a n d f a c t o r s ] , we w i l l not 
h o l d the t r i a l c o u r t i n e r r o r f o r a l l o w i n g C a r r o l l ' s 
motion t o s e t a s i d e the d e f a u l t judgment t o be 
d e n i e d by o p e r a t i o n of law w i t h o u t h a v i n g a p p l i e d 
the K i r t l a n d a n a l y s i s . ' ) . See a l s o Maiden v.  
F e d e r a l N a t ' l Mortg. Ass'n, 69 So. 3d 860, 867 n.3 
( A l a . C i v . App. 2011) ( n o t i n g t h a t we w i l l not 
r e v e r s e the d e n i a l by o p e r a t i o n of law of a motion 
to s e t a s i d e a d e f a u l t judgment when the movant 
f a i l s t o argue the e x i s t e n c e of the K i r t l a n d f a c t o r s 
i n h i s or her m o t i o n ) . " 

(Footnote omitted.) 

T h i s case m i r r o r s the s i t u a t i o n i n B r a n t l e y . L i k e the 

movant i n B r a n t l e y , the f a t h e r , i n h i s motion and amended 

motions, a r g u a b l y s e t f o r t h a m e r i t o r i o u s defense t o the 
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c h i l d - s u p p o r t - m o d i f i c a t i o n p e t i t i o n by a s s e r t i n g and p r o v i d i n g 

e v i d e n c e i n d i c a t i n g t h a t the f a t h e r had l o s t h i s employment 

w i t h Alabama Power Company and t h a t he was now making $700 per 

month. See B r a n t l e y , 84 So. 3d a t 81-82. The f a t h e r i n the 

p r e s e n t case, l i k e the movant i n B r a n t l e y , a l s o argued t h a t 

h i s conduct was not c u l p a b l e when he a s s e r t e d t h a t he had not 

r e c e i v e d a copy of the s c h e d u l i n g o r d e r and t h a t he d i d not 

know about the t r i a l s e t t i n g f o r t h a t reason. See i d . a t 82. 

However, l i k e the movant i n B r a n t l e y , the f a t h e r never 

a s s e r t e d , a l l e g e d , or argued i n h i s motion or amended motions 

t h a t the mother would not be u n f a i r l y p r e j u d i c e d i f the 

d e f a u l t judgment were s e t a s i d e . See i d . A c c o r d i n g l y , we 

cannot conclude t h a t the f a t h e r ' s motion and amended motions 

t r i g g e r e d the t r i a l c o u r t ' s duty t o a n a l y z e the K i r t l a n d 

f a c t o r s b e f o r e denying the f a t h e r ' s Rule 55(c) motion. See  

i d . We t h e r e f o r e a f f i r m the d e n i a l of the f a t h e r ' s Rule 55(c) 

motion i n s o f a r as i t r e l a t e s t o the p o r t i o n of the judgment 

m o d i f y i n g h i s c h i l d - s u p p o r t o b l i g a t i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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