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THOMAS, Judge. 

In 1989, T a c a l a , I n c . , c o n s t r u c t e d an 8 0 - f o o t - h i g h s i g n 

a d v e r t i s i n g i t s r e s t a u r a n t , a Taco B e l l f r a n c h i s e , a l o n g the 

i n t e r s t a t e i n T r u s s v i l l e ("the Taco B e l l s i g n " ) . The Taco 
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B e l l s i g n i s not l o c a t e d on the p r e m i s e s of the r e s t a u r a n t . 

In 2006, the C i t y of T r u s s v i l l e ("the C i t y " ) e n a c t e d a new 

s i g n o r d i n a n c e t h a t p r o h i b i t e d o f f - p r e m i s e s s i g n s 1 w i t h i n the 

c i t y l i m i t s . The 2006 s i g n o r d i n a n c e , i n § 30.0(A) and ( C ) , 

p r o v i d e d t h a t nonconforming s i g n s , which the o r d i n a n c e d e f i n e d 

as " s i g n s t h a t were l a w f u l l y e r e c t e d , but t h a t f a i l t o conform 

t o one or more p r o v i s i o n s of [ t h e 2006 s i g n o r d i n a n c e ] , " c o u l d 

remain as e r e c t e d . A c c o r d i n g t o § 3 0 . 0 ( C ) ( 2 ) , nonconforming 

s i g n s c o u l d be m a i n t a i n e d , p r o v i d e d t h a t "no s t r u c t u r a l 

a l t e r a t i o n s or o t h e r changes t h a t would e x t e n d i t s u s e f u l 

l i f e " were made t o the nonconforming s i g n . S e c t i o n 30.0(B) of 

the 2006 s i g n o r d i n a n c e f u r t h e r s t a t e d t h a t " [ i ] t i s the 

i n t e n t of t h i s Ordinance t o e v e n t u a l l y e l i m i n a t e a l l non-

c onforming s i g n s w i t h i n the C i t y e i t h e r t hrough measures 

d e s i g n e d t o e v e n t u a l l y b r i n g them i n compliance w i t h the 

p r o v i s i o n s of the s i g n o r d i n a n c e or by t h e i r r e m o v a l . " 

In September 2011, t r o p i c a l - s t o r m - f o r c e winds damaged the 

Taco B e l l s i g n . The Taco B e l l s i g n p o s t was s e p a r a t e d a t i t s 

1 S e c t i o n 2.0(Y) of the 2006 s i g n o r d i n a n c e d e f i n e s an 
" o f f - p r e m i s e s s i g n " as " [ a ] s i g n which d i r e c t s a t t e n t i o n t o a 
b u s i n e s s , commodity, s e r v i c e or e n t e r t a i n m e n t conducted, s o l d 
or o f f e r e d f o r s a l e a t a l o c a t i o n o t h e r than the p r emises on 
which the s i g n i s l o c a t e d . " 
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second j o i n t such t h a t i t l e a n e d toward a nearby r e s t a u r a n t , 

p r e s e n t i n g a danger t o t h a t p r o p e r t y and t o the p a t r o n s of 

t h a t r e s t a u r a n t . The C i t y ' s b u i l d i n g i n s p e c t o r , Dan Sargent, 

and the C i t y E n g i n e e r , Dwight Waldrop, i n s p e c t e d the Taco B e l l 

s i g n and i n f o r m e d Lynn T o l b e r t , who m a i n t a i n s the Taco B e l l 

s i g n f o r T a c a l a , t h a t the Taco B e l l s i g n was damaged and would 

have t o be removed. Because T o l b e r t i n f o r m e d Sargent t h a t he 

l a c k e d the equipment t o remove the Taco B e l l s i g n t h a t day, 

Sargent i n s t r u c t e d T o l b e r t t o take s t e p s t o make the Taco B e l l 

s i g n s a f e u n t i l i t c o u l d be removed. T o l b e r t then welded what 

Sargent d e s c r i b e d as m e t a l " f i n s " around the bent p o r t i o n of 

the Taco B e l l s i g n p o s t . 

Pursuant t o § 31.0 of the 2006 s i g n o r d i n a n c e , Sargent 

l a t e r sent a n o t i c e t o T a c a l a . S e c t i o n 31.0 p r o v i d e s , i n 

p e r t i n e n t p a r t : 

" I f a t any time the E n g i n e e r i n g and I n s p e c t i o n s 
Department, a f t e r an i n s p e c t i o n , determines t h a t a 
s i g n ... endangers the p u b l i c s a f e t y due t o 
m a t e r i a l , e l e c t r i c a l , or s t r u c t u r a l d e f i c i e n c i e s ... 
the Department s h a l l p r o c e e d i n accordance w i t h t h i s 
s e c t i o n . Upon such d e t e r m i n a t i o n , the E n g i n e e r i n g 
and I n s p e c t i o n s Department s h a l l p r e p a r e a n o t i c e 
which s h a l l d e s c r i b e the s i g n and i t s l o c a t i o n and 
which s h a l l s t a t e , i f the v i o l a t i o n or v i o l a t i o n s 
are not c o r r e c t e d w i t h i n t e n ( 1 0 ) w o r k i n g days a f t e r 
r e c e i p t f o r permanent s i g n s ... , the s i g n , i n c l u d i n g 
the s i g n f a c e , s u p p o r t s , and a l l s t r u c t u r a l members 
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p e r t a i n i n g t o s a i d s i g n , s h a l l be removed and the 
c o s t of s a i d removal b i l l e d t o the p r o p e r t y owner 
and/or s i g n owner. ... 

"Any p e r s o n found t o be i n v i o l a t i o n of any of the 
p r o v i s i o n s of t h i s A r t i c l e s h a l l be g i v e n t e n ( 1 0 ) 
w o r k i n g days by w r i t t e n n o t i c e t o remedy such 
v i o l a t i o n s f o r permanent s i g n s " 

I n the n o t i c e sent t o T a c a l a , Sargent e x p l a i n e d t h a t he 

had d e t e r m i n e d t h a t the Taco B e l l s i g n was a nonconforming 

s i g n under § 30.0 of the 2006 s i g n o r d i n a n c e , t h a t the Taco 

B e l l s i g n had been s t r u c t u r a l l y damaged by the September 2011 

winds, and t h a t the r e p a i r s n e c e s s a r y t o s t a b i l i z e the Taco 

B e l l s i g n would be a s t r u c t u r a l a l t e r a t i o n not p e r m i t t e d under 

§ 3 0 . 0 ( C ) ( 2 ) of the 2006 s i g n o r d i n a n c e . The n o t i c e f u r t h e r 

r e l i e d on § 31.0 of the 2006 s i g n o r d i n a n c e , which, as quoted 

above, r e q u i r e s the C i t y t o g i v e a s i g n owner n o t i c e t h a t i t s 

s i g n endangers the p u b l i c s a f e t y and t o g i v e the s i g n owner 10 

days t o c o r r e c t any v i o l a t i o n of the 2006 s i g n o r d i n a n c e . 

However, because Sargent had c o n c l u d e d t h a t the r e p a i r s t o the 

Taco B e l l s i g n would v i o l a t e § 3 0 . 0 ( C ) ( 2 ) r e l a t i n g t o 

nonconforming s i g n s by s t r u c t u r a l l y a l t e r i n g i t t o e x t e n d i t s 

u s e f u l l i f e , the n o t i c e t o T a c a l a i n s t r u c t e d T a c a l a t o remove 

the Taco B e l l s i g n i n s t e a d of p r o v i d i n g T a c a l a 10 days t o 

c o r r e c t or remedy the v i o l a t i o n of the 2006 s i g n o r d i n a n c e . 

4 



2120132 

T a c a l a sought r e v i e w of Sargent's d e c i s i o n from the Board 

of Z o n i n g Adjustment of the C i t y of T r u s s v i l l e ("the B o a r d " ) . 

A f t e r a h e a r i n g , the Board unanimously u p h e l d S a r g e n t ' s 

d e c i s i o n t h a t the Taco B e l l s i g n must be removed. T a c a l a then 

appealed the Board's d e t e r m i n a t i o n t o the J e f f e r s o n C i r c u i t 

C o u r t . The C i t y i n t e r v e n e d i n the a c t i o n ; because the C i t y ' s 

i n t e r e s t s are a l i g n e d w i t h those of the Board, we w i l l 

h e r e i n a f t e r r e f e r t o the C i t y and the Board c o l l e c t i v e l y as 

" t h e C i t y d e f e n d a n t s . " 

Both the C i t y defendants and T a c a l a moved f o r a summary 

judgment, each p r o v i d i n g v a r i o u s s u p p o r t i n g m a t e r i a l s . A f t e r 

a h e a r i n g , the t r i a l c o u r t d e n i e d the C i t y defendants motion 

f o r a summary judgment and e n t e r e d a summary judgment i n f a v o r 

of T a c a l a . I n i t s o r d e r , the t r i a l c o u r t c o n c l u d e d t h a t the 

C i t y had not c o m p l i e d w i t h the 2006 s i g n o r d i n a n c e because i t 

had not p e r m i t t e d T a c a l a t o c o r r e c t or remedy the v i o l a t i o n of 

o r d i n a n c e and had i n s t e a d o r d e r e d T a c a l a t o remove the Taco 

B e l l s i g n ; based on t h a t c o n c l u s i o n , the t r i a l c o u r t g r a n t e d 

T a c a l a ' s motion f o r a summary judgment. The t r i a l c o u r t 

f u r t h e r c o n c l u d e d t h a t S a r g e n t ' s r e l i a n c e on the language 

c o n t a i n e d i n § 3 0 . 0 ( C ) ( 2 ) of the 2006 s i g n o r d i n a n c e was 
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a r b i t r a r y because the phrase " e x t e n d i t s u s e f u l l i f e " was, 

a c c o r d i n g t o the t r i a l c o u r t , " i m p e r m i s s i b l y ambiguous and 

vague" and " u n e n f o r c e a b l e as w r i t t e n " ; based on t h a t 

c o n c l u s i o n , the t r i a l c o u r t d e n i e d the C i t y d e f e n d a n t s ' motion 

f o r a summary judgment. The C i t y defendants a p p e a l . 

On a p p e a l , the C i t y defendants make t h r e e d i s t i n c t 

arguments: whether the t r i a l c o u r t e r r e d i n a p p l y i n g the wrong 

s t a n d a r d of r e v i e w t o the Board's d e t e r m i n a t i o n , whether the 

t r i a l c o u r t i m p r o p e r l y s t r u c k down § 30.0 of the 2006 s i g n 

o r d i n a n c e as " u n c o n s t i t u t i o n a l , " and whether the t r i a l c o u r t 

i g n o r e d the p l a i n language of the o r d i n a n c e and the canons of 

s t a t u t o r y i n t e r p r e t a t i o n i n i n v a l i d a t i n g the C i t y ' s n o t i c e t o 

T a c a l a and, t h e y say, r e p e a l i n g by i m p l i c a t i o n t h a t p o r t i o n of 

§ 3 0 . 0 ( C ) ( 2 ) p r o h i b i t i n g the s t r u c t u r a l a l t e r a t i o n of 

nonconforming s i g n s i n such a way as t o e x t e n d t h e i r u s e f u l 

l i f e . T a c a l a argues t h a t the t r i a l c o u r t a p p l i e d the p r o p e r 

s t a n d a r d t o i t s r e v i e w of the a p p e a l from the Board's d e c i s i o n 

and t h a t the t r i a l c o u r t was c o r r e c t i n c o n c l u d i n g t h a t the 

C i t y v i o l a t e d § 31.0 of the 2006 s i g n o r d i n a n c e by not 

p r o v i d i n g T a c a l a 10 days t o remedy any v i o l a t i o n of the 

o r d i n a n c e . Furthermore, T a c a l a argues t h a t the t r i a l c o u r t 
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d i d not h o l d § 30.0(C)(2) u n c o n s t i t u t i o n a l but merely d e c l a r e d 

t h a t i t was " u n e n f o r c e a b l e as w r i t t e n . " F i n a l l y , T a c a l a 

argues t h a t the t r i a l c o u r t d i d not r e p e a l any p o r t i o n of the 

2006 s i g n o r d i n a n c e . 

We r e v i e w a summary judgment de novo; we a p p l y the same 

s t a n d a r d as was a p p l i e d i n the t r i a l c o u r t . A motion f o r a 

summary judgment i s t o be g r a n t e d when no genuine i s s u e of 

m a t e r i a l f a c t e x i s t s and the moving p a r t y i s e n t i t l e d t o a 

judgment as a m a t t e r of law. R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y moving f o r a summary judgment must make a prima f a c i e 

showing " t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a m a t t e r of 

law." Rule 5 6 ( c ) ( 3 ) ; see Lee v. C i t y of Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1992) . I f the movant meets t h i s burden, "the 

burden then s h i f t s t o the nonmovant t o r e b u t the movant's 

prima f a c i e showing by ' s u b s t a n t i a l e v i d e n c e . ' " Lee, 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be p roved." West v. Founders  

L i f e Assurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 
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1989); see A l a . Code 1975, § 12-21-12(d). Furthermore, when 

r e v i e w i n g a summary judgment, the a p p e l l a t e c o u r t must view 

a l l the e v i d e n c e i n a l i g h t most f a v o r a b l e t o the nonmovant 

and must e n t e r t a i n a l l r e a s o n a b l e i n f e r e n c e s from the e v i d e n c e 

t h a t a j u r y would be e n t i t l e d t o draw. See N a t i o n w i d e Prop.  

& Cas. I n s . Co. v. DPF A r c h i t e c t s , P.C., 792 So. 2d 369, 372 

( A l a . 2000); and Fuqua v. I n g e r s o l l - R a n d Co., 591 So. 2d 486, 

487 ( A l a . 1991). 

We f i r s t address the argument t h a t the t r i a l c o u r t used 

the i n c o r r e c t " s t a n d a r d of r e v i e w " when d e c i d i n g the a p p e a l 

from the d e c i s i o n of the Board. We note t h a t i t i s c l e a r t h a t 

the s t a t u t e p e r m i t t i n g an a p p e a l from a d e c i s i o n of the Board 

t o the c i r c u i t c o u r t p r o v i d e s t h a t "the a c t i o n ... s h a l l be 

t r i e d de novo" i n the c i r c u i t c o u r t . A l a . Code 1975, § 11-52¬

81. Caselaw has e x p l a i n e d t h a t the c i r c u i t c o u r t , when 

c o n s i d e r i n g an a p p e a l from a b o a r d of adjustment, " s i t [ s ] as 

a ' g l o r i f i e d b oard of adjustment'" and t h a t the c i r c u i t c o u r t 

has the powers g r a n t e d t o the b o a r d by A l a . Code 1975, § 11¬

52-80. C i t y of Homewood v. C a f f e e , 400 So. 2d 375, 377 ( A l a . 

1981) ( q u o t i n g N e l s o n v. Donaldson, 255 A l a . 76, 80, 50 So. 2d 

244, 248 (1951)). Thus, c o n t r a r y t o the argument p r e s e n t e d by 

8 



2120132 

the C i t y d e f e n d a n t s , the t r i a l c o u r t was not r e q u i r e d t o 

r e v i e w the Board's d e c i s i o n under an a r b i t r a r y - a n d - c a p r i c i o u s 

s t a n d a r d . 2 

I n s o f a r as the C i t y defendants complain t h a t the t r i a l 

c o u r t d e c l a r e d § 30.0(C)(2) u n c o n s t i t u t i o n a l , we agree w i t h 

T a c a l a t h a t the summary-judgment o r d e r merely determines t h a t 

§ 30.0(C)(2) i s u n e n f o r c e a b l e because the language upon which 

the C i t y d efendants r e l y i s vague. T a c a l a never c h a l l e n g e d 

the c o n s t i t u t i o n a l i t y of the o r d i n a n c e b e f o r e the t r i a l c o u r t . 

T h e r e f o r e , we c o n c l u d e , as d i d our supreme c o u r t i n Swann v.  

Board of Zoning Adjustment of J e f f e r s o n County, 459 So. 2d 

896, 901 ( A l a . 1984) ( o p i n i o n extended on r e h e a r i n g ) , t h a t the 

t r i a l c o u r t d i d not c o n s i d e r the c o n s t i t u t i o n a l i t y of the 

o r d i n a n c e . Furthermore, we note t h a t a c i r c u i t c o u r t l a c k s 

the a u t h o r i t y t o c o n s i d e r q u e s t i o n s r e l a t i n g t o the 

c o n s t i t u t i o n a l i t y of an o r d i n a n c e when h e a r i n g an appea l from 

2We note t h a t the case upon which the C i t y defendants 
r e l y , Ex p a r t e C i t y of F a i r h o p e , 739 So. 2d 35, 37 ( A l a . 
1999), i n v o l v e d an o r i g i n a l a c t i o n i n the c i r c u i t c o u r t 
c h a l l e n g i n g the g r a n t of a b u i l d i n g p e r m i t on the ground t h a t 
the p e r m i t v i o l a t e d p r o v i s i o n s of the c i t y ' s z o n i n g o r d i n a n c e 
and d i d not i n v o l v e an appea l of the d e c i s i o n of the c i t y ' s 
b o a r d of adjustment under § 11-52-81. 
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a b o a r d of adjustment under § 11-52-81. C i t y of Homewood v.  

C a f f e e , 400 So. 2d a t 378. 

We now t u r n t o m e r i t s of the t r i a l c o u r t ' s summary-

judgment o r d e r . We note t h a t the C i t y defendants seek r e v i e w 

of b o t h t h a t p o r t i o n of the t r i a l c o u r t ' s judgment e n t e r i n g a 

summary judgment i n f a v o r of T a c a l a and t h a t p o r t i o n of the 

judgment denying t h e i r motion f o r a summary judgment. 

A l t h o u g h the d e n i a l of a summary-judgment motion i s o r d i n a r i l y 

not a p p e a l a b l e , our supreme c o u r t has e x p l a i n e d t h a t an 

"appeal from a p r e t r i a l f i n a l judgment d i s p o s i n g of a l l c l a i m s 

i n the case (as d i s t i n g u i s h e d from a Rule 54(b) summary 

judgment d i s p o s i n g of fewer than a l l c l a i m s ) e n t i t l e s the [the 

a p p e l l a n t ] , f o r purposes of [ a p p e l l a t e ] r e v i e w , t o r a i s e 

i s s u e s based upon the t r i a l c o u r t ' s adverse r u l i n g s , i n c l u d i n g 

the d e n i a l of i t s summary-judgment motions." L l o y d Noland  

Found., I n c . v. C i t y of F a i r f i e l d H e a l t h c a r e Auth., 837 So. 2d 

253, 263 ( A l a . 2002); see a l s o Tanner v. S t a t e Farm F i r e &  

Cas. Co., 874 So. 2d 1058, 1066 ( A l a . 2003) . The t r i a l 

c o u r t ' s judgment i n the p r e s e n t case r e s o l v e d a l l i s s u e s 

b e f o r e i t i n the appea l from the Board's d e c i s i o n . T h e r e f o r e , 

we w i l l c o n s i d e r the arguments the C i t y defendants make 
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r e g a r d i n g the t r i a l c o u r t ' s d e n i a l of t h e i r motion f o r a 

summary judgment. 

We b e g i n our a n a l y s i s of the summary-judgment o r d e r i n 

f a v o r of T a c a l a by f o c u s i n g on the d e t e r m i n a t i o n t h a t the C i t y 

had f a i l e d t o comply w i t h § 31.0 because i t d i d not g i v e 

T a c a l a 10 days t o c o r r e c t or remedy the a l l e g e d v i o l a t i o n of 

the 2006 s i g n o r d i n a n c e . The C i t y defendants argue t h a t , 

based on t h e i r i n t e r p r e t a t i o n of § 30.0, which governs 

nonconforming s i g n s , the C i t y was not r e q u i r e d t o p r o v i d e 

T a c a l a 10 days t o c o r r e c t or remedy the i s s u e w i t h the Taco 

B e l l s i g n because § 30.0 would not s a n c t i o n s t r u c t u r a l 

a l t e r a t i o n s t h a t would e x t e n d the l i f e of the nonconforming 

Taco B e l l s i g n . T a c a l a argued below, and argues a g a i n on 

a p p e a l , t h a t i t was e n t i t l e d t o the 10 days t o attempt t o 

c o r r e c t or remedy the a l l e g e d v i o l a t i o n s of the 2006 s i g n 

o r d i n a n c e caused by the wind damage t o the Taco B e l l s i g n . 

We agree w i t h T a c a l a t h a t the C i t y i s r e q u i r e d t o f o l l o w 

the p r o c e d u r e s s e t out i n i t s own o r d i n a n c e s . See Smith v.  

C i t y of M o b i l e , 374 So. 2d 305, 307 ( A l a . 1979) . Even the 

C i t y d efendants agree t h a t § 31.0 r e q u i r e d the C i t y t o send a 

n o t i c e t o T a c a l a t h a t the Taco B e l l s i g n v i o l a t e d one or more 
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s e c t i o n s of the 2006 s i g n o r d i n a n c e . However, we cannot agree 

w i t h T a c a l a or the t r i a l c o u r t t h a t t h e r e i s no genuine i s s u e 

of f a c t r e g a r d i n g whether the n o t i c e t h a t the C i t y sent f a i l e d 

t o comply w i t h § 31.0. In e x p l a i n i n g the b a s i s f o r t h i s 

d isagreement, however, we must c o n s i d e r the i n t e r p l a y of §§ 

30.0 and 31.0, and, th u s , we must c o n s t r u e the 2006 s i g n 

o r d i n a n c e and i n t e r p r e t the language used i n i t s p r o v i s i o n s . 

" C i t y o r d i n a n c e s are s u b j e c t t o the same g e n e r a l 
r u l e s of c o n s t r u c t i o n , as are a c t s of the 
L e g i s l a t u r e . S & S D i s t r i b . Co. v. Town of New Hope, 
334 So. 2d 905 ( A l a . 1976) . In John Deere Co. v.  
Gamble, 523 So. 2d 95, 99-100 ( A l a . 1988), [our 
supreme c o u r t ] , q u o t i n g C l a r k v. Houston County  
Comm'n, 507 So. 2d 902, 903-04 ( A l a . 1987), s e t out 
the f o l l o w i n g g e n e r a l r u l e s of s t a t u t o r y 
c o n s t r u c t i o n , which a l s o a p p l y t o the c o n s t r u c t i o n 
of m u n i c i p a l o r d i n a n c e s : 

"'"The fundamental r u l e of s t a t u t o r y 
c o n s t r u c t i o n i s t o a s c e r t a i n and g i v e 
e f f e c t t o the i n t e n t of the [ c i t y c o u n c i l ] 
i n e n a c t i n g the [ o r d i n a n c e ] . A d v e r t i s e r Co.  
v. Hobbie, 474 So. 2d 93 ( A l a . 1985); 
League of Women V o t e r s v. R e n f r o , 292 A l a . 
128, 290 So. 2d 167 (1974). I f p o s s i b l e , 
the i n t e n t of the [ c i t y c o u n c i l ] s h o u l d be 
ga t h e r e d from the language of the 
[ordinance] i t s e l f . A d v e r t i s e r Co. v.  
Hobbie, su p r a ; Morgan County Board of  
E d u c a t i o n v. Alabama P u b l i c S c h o o l &  
C o l l e g e A u t h o r i t y , 362 So. 2d 850 ( A l a . 
1978). I f the [ordinance] i s ambiguous or 
u n c e r t a i n , the c o u r t may c o n s i d e r 
c o n d i t i o n s which might a r i s e under the 
p r o v i s i o n s of the [ordinance] and examine 
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r e s u l t s t h a t w i l l f l o w from g i v i n g the 
language i n q u e s t i o n one p a r t i c u l a r meaning 
r a t h e r than another. Studdard v. South  
C e n t r a l B e l l Telephone Co., 356 So. 2d 139 
( A l a . 1978); League of Women V o t e r s v.  
Re n f r o , s u p r a . " ' " 

Ex p a r t e C i t y of Orange Beach Bd. of Adjustment, 833 So. 2d 

51, 55-56 ( A l a . 2001). 

Furthermore, we have r e c e n t l y e x p l a i n e d t h a t we s h o u l d 

not c o n s t r u e the language used i n an o r d i n a n c e i n i s o l a t i o n . 

C i t y of M o b i l e v. G r i z z a r d , [Ms. 2110169, Oct. 12, 2012] 

So. 3d , ( A l a . C i v . App. 2012). 

"'When i n t e r p r e t i n g an o r d i n a n c e , each word or 
phrase must be g i v e n meaning so t h a t no p a r t i s 
rend e r e d v o i d , s u p e r f l u o u s , c o n t r a d i c t o r y , or 
i n s i g n i f i c a n t . Ordinances s h o u l d be re a d i n p a r i 
m a t e r i a when r e l e v a n t . ' 1A Norman J . S i n g e r & J.D. 
Shambie S i n g e r , S u t h e r l a n d S t a t u t e s and S t a t u t o r y  
C o n s t r u c t i o n § 30:6 (7th ed.2009) ( f o o t n o t e s 
o m i t t e d ) . '[T]he whole [ordinance] under 
c o n s t r u c t i o n s h o u l d be examined and, i f p o s s i b l e , 
each s e c t i o n s h o u l d be g i v e n e f f e c t . ' Employees'  
Ret. Sys. of Alabama v. Head, 369 So. 2d 1227, 1228 
( A l a . 1979). '"'"There i s a presumption t h a t e v e r y 
word, sentence, or p r o v i s i o n [of an or d i n a n c e ] was 
i n t e n d e d f o r some u s e f u l purpose, has some f o r c e and 
e f f e c t , and t h a t some e f f e c t i s t o be g i v e n t o each, 
and a l s o t h a t no s u p e r f l u o u s words or p r o v i s i o n s 
were used."'"' S u r t e e s v. V F J V e n t u r e s , I n c . , 8 So. 
3d 950, 970 ( A l a . C i v . App. 2008) ( q u o t i n g Ex p a r t e  
U n i r o y a l T i r e Co., 779 So. 2d 227, 236 ( A l a . 2000), 
q u o t i n g i n t u r n S h e f f i e l d v. S t a t e , 708 So. 2d 899, 
909 ( A l a . Crim. App. 1997) [, q u o t i n g i n t u r n 82 
C.J.S. S t a t u t e s § 316 a t p. 551-52 ( 1 9 5 3 ) ] ) . 
' I n s t e a d of t a k i n g one i s o l a t e d and n a r r o w l y 

13 



2120132 

c o n s t r u e d sentence of [a s e c t i o n i n an o r d i n a n c e ] , 
we s h o u l d l o o k t o the e n t i r e framework of the 
[ o r d i n a n c e ] , the i n t e n t s and purposes of the 
[ordinance] and the means by which i t has been g i v e n 
c o n s t r u c t i o n , e f f e c t and o p e r a t i o n d u r i n g i t s years 
of e x i s t e n c e . ' Jordan v. C i t y of M o b i l e , 260 A l a . 
393, 401, 71 So. 2d 513, 520 (1954)." 

G r i z z a r d , So. 3d a t . 

F i n a l l y , we note t h a t one of the most b a s i c p r i n c i p l e s of 

s t a t u t o r y c o n s t r u c t i o n i s t h a t words i n a s t a t u t e , o r , i n t h i s 

case, an o r d i n a n c e , are t o be g i v e n t h e i r commonly u n d e r s t o o d 

meaning. See DeKalb Cnty. LP Gas Co. v. Suburban Gas, I n c . , 

729 So. 2d 270, 275 ( A l a . 1998); Ex p a r t e C i t y of Orange Beach 

Bd. of Adjustment, 833 So. 2d 51, 56 ( A l a . 2001) ( r e l y i n g on 

the p r i n c i p l e t o c o n s t r u e an o r d i n a n c e ) . Our supreme c o u r t 

has put i t t h i s way: 

"In d e t e r m i n i n g the meaning of a s t a t u t e , t h i s 
C o urt l o o k s t o the p l a i n meaning of the words as 
w r i t t e n by the l e g i s l a t u r e . As we have s a i d : 

"'"Words used i n a s t a t u t e must be g i v e n 
t h e i r n a t u r a l , p l a i n , o r d i n a r y , and 
commonly u n d e r s t o o d meaning, and where 
p l a i n language i s used a c o u r t i s bound t o 
i n t e r p r e t t h a t language t o mean e x a c t l y 
what i t sa y s . I f the language of the 
s t a t u t e i s unambiguous, then t h e r e i s no 
room f o r j u d i c i a l c o n s t r u c t i o n and the 
c l e a r l y e x p r e s s e d i n t e n t of the l e g i s l a t u r e 
must be g i v e n e f f e c t . " ' " 
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DeKalb Cnty. LP Gas Co., 729 So. 2d a t 275 ( q u o t i n g B l u e Cross  

& B l u e S h i e l d v. N i e l s e n , 714 So. 2d 293, 296 ( A l a . 1998) 

q u o t i n g i n t u r n IMED Corp. v. Systems Eng'g A s s o c s . Corp., 602 

So. 2d 344, 346 ( A l a . 1992)). 

The language of § 31.0 r e q u i r e s t h a t a s i g n owner be 

n o t i f i e d of any v i o l a t i o n of the 2006 s i g n o r d i n a n c e and t h a t 

the s i g n owner be p e r m i t t e d 10 days t o "remedy" or " c o r r e c t " 

the v i o l a t i o n g i v i n g r i s e t o the n o t i c e . 3 However, as the 

C i t y d efendants urge, we cannot view the language of § 31.0 i n 

i s o l a t i o n . Because the Taco B e l l s i g n i s a nonconforming s i g n 

under § 30.0, we must c o n s i d e r what impact the l i m i t a t i o n s of 

§ 30.0(C)(2) p l a c e on the r i g h t of the owner of a 

nonconforming s i g n t o " c o r r e c t " or t o "remedy" a v i o l a t i o n 

under § 31.0 or e l s e we run the r i s k of p e r m i t t i n g a 

" c o r r e c t i o n " or "remedy" t h a t would run a f o u l of the 

l i m i t a t i o n on " s t r u c t u r a l a l t e r a t i o n s or o t h e r changes t h a t 

would e x t e n d [the s i g n ' s ] u s e f u l l i f e . " 

S e c t i o n 30.0 makes i t c l e a r t h a t the C i t y ' s aim i s t o 

have nonconforming s i g n s e i t h e r change t o come i n t o compliance 

3No p a r t y c o n t e s t s the meaning of the terms " c o r r e c t " or 
"remedy" used i n § 31.0; c l e a r l y , the p a r t i e s c o n s i d e r those 
terms t o have t h e i r t r a d i t i o n a l meanings. 
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w i t h the 2006 s i g n o r d i n a n c e or be removed. The C i t y was not 

p e r m i t t e d t o o r d e r the removal of a l l nonconforming s i g n s when 

i t e n a c t e d the 2006 s i g n o r d i n a n c e . See Budget Inn of Daphne,  

Inc. v. C i t y of Daphne, 789 So. 2d 154, 159 ( A l a . 2000) 

( e x p l a i n i n g t h a t , a l t h o u g h a m u n i c i p a l i t y may pursue the 

r e d u c t i o n of nonconforming uses, "an e x i s t i n g nonconforming 

use i s a v e s t e d p r o p e r t y r i g h t t h a t a z o n i n g o r d i n a n c e may not 

abrogate e x c e p t i n l i m i t e d c i r c u m s t a n c e s " ) . However, the 

s t a t e d g o a l of e r a d i c a t i n g nonconforming s i g n s over time i s a 

t r a d i t i o n a l z o n i n g g o a l t h a t may be a c h i e v e d through "time and 

a t t r i t i o n . " C i t y of F o l e y v. McLeod, 709 So. 2d 471, 473 

( A l a . 1998). To t h a t end, the C i t y d e t ermined t h a t 

nonconforming s i g n s , a l t h o u g h they c o u l d be m a i n t a i n e d , see  

Budget Inn of Daphne, 789 So. 2d a t 160, c o u l d not be 

s t r u c t u r a l l y a l t e r e d or changed i n a manner t h a t would e x t e n d 

the u s e f u l l i f e of the nonconforming s i g n . 

The t r i a l c o u r t found the phrase "extend i t s u s e f u l l i f e " 

used i n § 30.0(C)(2) t o be vague and ambiguous and thus 

determined t h a t the 2006 s i g n o r d i n a n c e was u n e n f o r c e a b l e as 

w r i t t e n . We cannot agree. A l t h o u g h the t r i a l c o u r t found 

f a u l t w i t h the C i t y f o r not d e f i n i n g the term " u s e f u l l i f e " i n 
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the o r d i n a n c e , t h a t alone i s not a s u f f i c i e n t b a s i s t o d e c l a r e 

t h a t the o r d i n a n c e i s too vague and ambiguous t o be e n f o r c e d . 

A u s t i n v. Alabama Check Cashers Ass'n, 936 So. 2d 1014, 1035 

( A l a . 2005) ( n o t i n g t h a t the f a i l u r e of a l e g i s l a t i v e body t o 

d e f i n e a term i n a s t a t u t e or o r d i n a n c e does not make the 

enactment v o i d f o r vagueness and t h a t a c o u r t does not 

" s u b v e r t [ ] the i n t e n t of the l e g i s l a t u r e [by] a p p l y [ i n g ] the 

p l a i n , o r d i n a r y , and commonly u n d e r s t o o d meaning of a word"); 

see a l s o Ex p a r t e C i t y of Orange Beach Bd. of Adjustment, 833 

So. 2d a t 56. In f a c t , the r u l e s of s t a t u t o r y c o n s t r u c t i o n 

p r o v i d e t h a t , "when a term i s not d e f i n e d i n a s t a t u t e , the 

commonly a c c e p t e d d e f i n i t i o n of the term s h o u l d be a p p l i e d . " 

Bean Dredging, L.L.C. v. Alabama Dep't of Revenue, 855 So. 2d 

513, 517 ( A l a . 2003). 

The t r i a l c o u r t f a i l e d t o a p p l y the p r i n c i p l e s of 

s t a t u t o r y c o n s t r u c t i o n t o the language used i n the 2006 s i g n 

o r d i n a n c e by f a i l i n g t o c o n s i d e r the commonly a c c e p t e d 

d e f i n i t i o n of the words used i n § 30.0(C)(2) and i n f a i l i n g t o 

c o n s i d e r the phrase "extend i t s u s e f u l l i f e " i n the c o n t e x t of 

§ 30.0 or the e n t i r e o r d i n a n c e . See Ex p a r t e C i t y of Orange  

Beach Bd. of Adjustment, 833 So. 2d a t 56 ( r e j e c t i n g t h i s 
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c o u r t ' s d e t e r m i n a t i o n t h a t the terms " s t r u c t u r a l l y unsound" 

and " d i l a p i d a t e d " were vague and ambiguous based on the 

d i c t i o n a r y d e f i n i t i o n s of those terms and i n the c o n t e x t of 

the e n t i r e o r d i n a n c e ) . The words "extend," " u s e f u l , " and 

" l i f e " are a l l commonly u n d e r s t o o d words. The d i c t i o n a r y 

d e f i n i t i o n s of each i n f o r m the i n t e r p r e t a t i o n of § 30.0 

"Extend" i s d e f i n e d as " t o cause t o be l o n g e r " ; a suggested 

synonym i s " p r o l o n g . " Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 

442 (11th ed. 2003) . " U s e f u l " i s d e f i n e d as "capable of b e i n g 

put t o use; [ e s p e c i a l l y ] : s e r v i c e a b l e f o r an end or purpose." 

Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 1378 (11th ed. 2003) . 

" L i f e " i s d e f i n e d as "the p e r i o d of d u r a t i o n , u s e f u l n e s s , or 

p o p u l a r i t y of something" or "an o p p o r t u n i t y f o r c o n t i n u e d 

v i a b i l i t y . " Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 718 (11th 

ed. 2003). S e c t i o n 30.0 governs nonconforming s i g n s and has 

as i t s purpose the e v e n t u a l e r a d i c a t i o n of those s i g n s . Thus, 

the phrase "extend i t s u s e f u l l i f e " means t o cause t o l e n g t h e n 

the p e r i o d d u r i n g which a nonconforming s i g n i s s e r v i c e a b l e 

f o r i t s purpose. We t h e r e f o r e conclude t h a t the t r i a l c o u r t 

e r r e d i n d e t e r m i n i n g t h a t the phrase "extend i t s u s e f u l l i f e " 

was vague, t h a t i t s vagueness r e n d e r e d § 30.0(C)(2) 
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" u n e n f o r c e a b l e as w r i t t e n , " and t h a t Sargent's r e l i a n c e on the 

language of § 30.0(C)(2) was a r b i t r a r y . 

However, t h a t d e t e r m i n a t i o n does not r e s o l v e the i s s u e 

whether the t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment 

i n f a v o r of T a c a l a and i n d e n y ing the C i t y d e f e n d a n t s ' motion 

f o r a summary judgment. I n s t e a d , we must c o n s i d e r whether the 

e v i d e n c e b e f o r e the t r i a l c o u r t demonstrated the l a c k of a 

m a t e r i a l i s s u e of genuine f a c t r e g a r d i n g whether r e p a i r s t o 

the Taco B e l l s i g n would e x t e n d the u s e f u l l i f e of the Taco 

B e l l s i g n such t h a t the r e p a i r s would be p r o h i b i t e d under § 

3 0 . 0 ( C ) ( 2 ) . Only i f the e v i d e n c e b e f o r e the t r i a l c o u r t 

s u p p o r t s a judgment as a m a t t e r of law on t h a t q u e s t i o n may we 

d e c i d e whether the n o t i c e Sargent p r o v i d e d t o T a c a l a under § 

31.0 c o m p l i e d w i t h the r e q u i r e m e n t s s e t out i n t h a t s e c t i o n . 

Based on the e v i d e n c e b e f o r e the t r i a l c o u r t , i n c l u d i n g 

photographs, the Taco B e l l s i g n p o s t was damaged by t r o p i c a l -

s t o r m - f o r c e winds and was caused t o l e a n toward a nearby 

r e s t a u r a n t . The photographs and a f f i d a v i t t e s t i m o n y of 

Sargent and Waldrop i n d i c a t e t h a t the Taco B e l l s i g n p o s t had 

s e p a r a t e d a t i t s second j o i n t . Some of the photographs d e p i c t 

the " f i n s " t h a t , a c c o r d i n g t o Sargent, T o l b e r t welded t o the 
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Taco B e l l s i g n p o s t a t the second j o i n t . A d i s c u s s i o n of the 

a f f i d a v i t t e s t i m o n y and documentary e v i d e n c e r e l a t i n g t o the 

r e p a i r s t o the Taco B e l l s i g n i s n e c e s s a r y t o r e s o l v e the 

i s s u e . 

Sargent s p e c i f i c a l l y t e s t i f i e d i n h i s a f f i d a v i t t h a t he 

p e r m i t t e d the " f i n s " t o be a t t a c h e d t o the Taco B e l l s i g n p o s t 

as a temporary s a f e t y measure when T o l b e r t i n f o r m e d him on the 

date of the i n s p e c t i o n t h a t T o l b e r t d i d not have the p r o p e r 

equipment t o remove the s i g n . A c c o r d i n g t o Sargent, T o l b e r t 

s u p p o r t e d the Taco B e l l s i g n w i t h "a c a b l e extended from a 

cra n e " b e f o r e a t t a c h i n g the metal " f i n s " t o " p r o v i d e s t r e n g t h 

and b a l a n c e . " Sargent f u r t h e r s t a t e d i n h i s a f f i d a v i t t h a t 

the Taco B e l l s i g n had " s u f f e r e d major s t r u c t u r a l damage and 

r e q u i r e d fundamental s t r u c t u r a l r e p a i r s t o the j o i n t between 

the bottom and second segments." 

The C i t y p r e s e n t e d the n o t i c e Sargent sent t o T a c a l a 

p u r s u a n t t o § 31.0. In t h a t n o t i c e , Sargent n o t i f i e d T a c a l a 

t h a t he had i n s p e c t e d the Taco B e l l s i g n a f t e r i t was damaged 

by wind. Sargent d e s c r i b e d the damage t o the Taco B e l l s i g n 

as "major s t r u c t u r a l damage." He f u r t h e r e x p l a i n e d t h a t he 

"had d e termined t h a t the [Taco B e l l ] s i g n endangers the p u b l i c 

20 



2120132 

s a f e t y due t o those s t r u c t u r a l d e f i c i e n c i e s " and t h a t , 

p u r s u a n t t o § 31.0, he was p r o v i d i n g n o t i c e of t h a t 

d e t e r m i n a t i o n t o T a c a l a . Because the Taco B e l l s i g n had 

s u f f e r e d s t r u c t u r a l damage, the n o t i c e s t a t e d , Sargent had 

determined t h a t the "work r e q u i r e d t o r e p a i r the [Taco B e l l ] 

s i g n i s c o n s i d e r e d ... a s t r u c t u r a l a l t e r a t i o n [ t h a t would 

e x t e n d the u s e f u l l i f e of the Taco B e l l s i g n ] ." Thus, Sargent 

e x p l a i n e d , he had co n c l u d e d t h a t r e p a i r of the Taco B e l l s i g n 

would v i o l a t e § 30.0(C)(2) and t h a t the o n l y r e m a i n i n g o p t i o n 

t o cure the t h r e a t t o p u b l i c s a f e t y posed by the Taco B e l l 

s i g n was i t s removal. 

Waldrop a l s o t e s t i f i e d by a f f i d a v i t . He s t a t e d i n h i s 

a f f i d a v i t t h a t what he d e s c r i b e d as " s t i f f e n e r p l a t e s " were 

added t o the Taco B e l l s i g n p o s t by T o l b e r t t o p r o v i d e 

" s t r u c t u r e and s t r e n g t h t o the e x t e r i o r of the p y l o n a t the 

j o i n t where the s t r u c t u r e had f a i l e d and g i v e n way." Without 

the " s t i f f e n e r p l a t e s or some o t h e r type of s t r u c t u r a l r e p a i r 

or replacement," Waldrop s t a t e d , "the Taco B e l l ... s i g n would 

be l e a n i n g t o one s i d e , e x e r t i n g abnormal p r e s s u r e on i t s 

s t r u c t u r e , and p o s s i b l y c o l l a p s e d [ s i c ] . " L i k e Sargent, 
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Waldrop d e s c r i b e d the damage t o the Taco B e l l s i g n as 

s t r u c t u r a l i n n a t u r e . 

T a c a l a p r e s e n t e d the a f f i d a v i t of Marc B a r t e r , a 

s t r u c t u r a l e n g i n e e r . B a r t e r t e s t i f i e d i n h i s a f f i d a v i t t h a t 

a s i g n l i k e the Taco B e l l s i g n has "no f i n i t e l i f e " and "can 

remain i n p e r p e t u i t y . " F u r t h e r , he o p i n e d t h a t the a d d i t i o n 

of the " g u s s e t s " added t o the Taco B e l l s i g n p o s t d i d not 

e x t e n d the u s e f u l l i f e of the s i g n . In f a c t , he s t a t e d t h a t 

the " ' g u s s e t s ' ... cannot be c o n s i d e r e d s t r e n g t h e n i n g s i n c e 

the cause of the f a i l u r e has not been d e t e r m i n e d and under 

c e r t a i n c i r c u m s t a n c e s g u s s e t e d c o n n e c t i o n s do not p r o v i d e 

a d d i t i o n a l r e s i s t a n c e t o f a i l u r e " and s a i d t h a t the Taco B e l l 

s i g n "can be r e t u r n e d t o i t s o r i g i n a l d e s i g n c o n f i g u r a t i o n and 

the g u s s e t s can be s a f e l y removed." 

Based on the e v i d e n t i a r y s u b m i s s i o n s made by the p a r t i e s , 

we cannot conclude t h a t no genuine i s s u e of m a t e r i a l f a c t 

e x i s t s r e g a r d i n g whether r e p a i r s t o the Taco B e l l s i g n would 

e x t e n d i t s u s e f u l l i f e such t h a t the r e p a i r s would v i o l a t e § 

3 0 . 0 ( C ) ( 2 ) . A l t h o u g h a f a i r r e a d i n g of the a f f i d a v i t s of 

Sargent and Waldrop and the n o t i c e sent t o T a c a l a s u p p o r t the 

c o n c l u s i o n t h a t the C i t y has d e termined t h a t the r e p a i r s t o 
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the Taco B e l l s i g n are " s t r u c t u r a l a l t e r a t i o n s ... t h a t would 

e x t e n d i t s u s e f u l l i f e , " B a r t e r o p i n e d t h a t the a d d i t i o n of 

the " g u s s e t s " d i d not e x t e n d the u s e f u l l i f e of the s i g n . 

Thus, a m a t e r i a l f a c t i s i n d i s p u t e , and, w i t h o u t r e s o l u t i o n 

of t h a t f a c t q u e s t i o n , n e i t h e r t h i s c o u r t nor the t r i a l c o u r t 

can determine whether the r e p a i r s t o the Taco B e l l s i g n 

v i o l a t e § 30.0(C)(2) or whether the n o t i c e t o T a c a l a p u r s u a n t 

t o § 31.0 c o m p l i e d w i t h the requirement t h a t T a c a l a be 

p e r m i t t e d 10 days t o c o r r e c t or remedy any v i o l a t i o n of the 

2006 s i g n o r d i n a n c e . A c c o r d i n g l y , we r e v e r s e the summary 

judgment i n f a v o r of T a c a l a , a f f i r m the d e n i a l of the C i t y ' s 

summary-judgment motion, and remand the cause f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and Moore and Donaldson, J J . , concur. 

P i t t m a n , J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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