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MOORE, Judge. 

J a n i c e A n i t a Jones ("the mother") appeals from a judgment 

e n t e r e d by the Montgomery C i r c u i t C ourt ("the t r i a l c o u r t " ) 

m o d i f y i n g c u s t o d y of Brandon McCoy ("the c h i l d " ) i n f a v o r of 

Gary Tyrone McCoy ("the f a t h e r " ) . We a f f i r m the judgment. 
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Background 

I n November 1997, the mother and the f a t h e r were d i v o r c e d 

by a judgment of the 89th D i s t r i c t Court of W i c h i t a County, 

Texas ("the Texas d i v o r c e judgment"). P u r s u a n t t o the Texas 

d i v o r c e judgment, the mother was awarded p h y s i c a l c u s t o d y of 

the c h i l d , who was born i n November 1996, and the f a t h e r was 

o r d e r e d t o pay c h i l d s u p p o r t . I n 1998, the Texas d i v o r c e 

judgment was d o m e s t i c a t e d i n the t r i a l c o u r t p u r s u a n t t o a 

m o d i f i c a t i o n a c t i o n . I n May 1999, the t r i a l c o u r t e n t e r e d a 

judgment m o d i f y i n g the f a t h e r ' s v i s i t a t i o n s c h e d u l e w i t h the 

c h i l d , l i m i t i n g c o n t a c t between the f a t h e r and the mother's 

new husband ("the s t e p f a t h e r " ) , and o r d e r i n g the f o l l o w i n g : 

"7. That the [ m o t h e r ] s h a l l r e f r a i n from c a l l i n g 
[ t h e s t e p f a t h e r ] by any n o n - s t e p p a r e n t a l name, such 
as 'Daddy,' and s h a l l d i s c o u r a g e the c h i l d from 
d o i n g so. The [ m o t h e r ] s h a l l r e f e r t o the [ f a t h e r ] 
i n the c h i l d ' s presence and i n s p e a k i n g t o the c h i l d 
as the c h i l d ' s F a t h e r , u s i n g whatever the name the 
c h i l d i s accustomed t o c a l l i n g the f a t h e r . The 
[ m o t h e r ] s h a l l make a f f i r m a t i v e e f f o r t s t o t e a c h the 
c h i l d the a p p r o p r i a t e r e l a t i o n s h i p between a c h i l d 
and h i s b i o l o g i c a l f a t h e r and the a p p r o p r i a t e 
r e l a t i o n s h i p between a c h i l d and h i s s t e p f a t h e r . " 

On J u l y 12, 2011, the f a t h e r , who now l i v e s i n the S t a t e 

of F l o r i d a , f i l e d a p e t i t i o n s e e k i n g t o modify c u s t o d y of the 

c h i l d . On August 2, 2011, a g u a r d i a n ad l i t e m was a p p o i n t e d 
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to r e p r e s e n t the c h i l d ' s b e s t i n t e r e s t s , and, w i t h i n l e s s than 

t h r e e weeks, the g u a r d i a n ad l i t e m moved f o r e x p e d i t e d 

pendente l i t e r e l i e f ; he recommended t h a t the t r i a l c o u r t 

award the f a t h e r pendente l i t e c u s t o d y of the c h i l d . On 

September 13, 2011, the t r i a l c o u r t d e n i e d the g u a r d i a n ad 

l i t e m ' s motion. 

On June 11, 2012, the g u a r d i a n ad l i t e m n o t i f i e d the 

mother t h a t he i n t e n d e d t o c a l l Dr. B r i d g e t t Smith as a 

w i t n e s s a t the f i n a l h e a r i n g ; the g u a r d i a n ad l i t e m a l s o 

n o t i f i e d the mother t h a t Dr. Smith had met w i t h the c h i l d on 

two o c c a s i o n s and t h a t Dr. Smith w i s h e d t o meet w i t h the 

mother b e f o r e the f i n a l h e a r i n g , which was s c h e d u l e d t o b e g i n 

a week l a t e r . On June 15, 2012, the mother f i l e d a motion i n 

l i m i n e , s e e k i n g t o p r o h i b i t the g u a r d i a n ad l i t e m or the 

f a t h e r from o f f e r i n g i n t o e v i d e n c e any t e s t i m o n y or ev i d e n c e 

from or r e l a t i n g t o Dr. Sm i t h , on the grounds t h a t the mother, 

the c h i l d ' s p h y s i c a l c u s t o d i a l p a r e n t , had not a u t h o r i z e d Dr. 

Smith t o e v a l u a t e the c h i l d and t h a t the mother had had no 

knowledge of Dr. Smith u n t i l one week b e f o r e the t r i a l . The 

t r i a l c o u r t a l l o w e d Dr. S m i t h t o t e s t i f y , but l i m i t e d her 

t e s t i m o n y . 
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On August 7, 2012, the t r i a l c o u r t e n t e r e d a f i n a l 

judgment, f i n d i n g t h a t the f a t h e r had met h i s burden under Ex 

p a r t e McLendon, 455 So. 2d 863 ( A l a . 1984); awarding c u s t o d y 

of the c h i l d t o the f a t h e r ; s e t t i n g a v i s i t a t i o n s c h e d u l e f o r 

the mother; o r d e r i n g the mother t o pay c h i l d s u p p o r t i n the 

amount of $100 per month, t o cover a l l c o s t s a s s o c i a t e d w i t h 

her v i s i t a t i o n w i t h the c h i l d i n the S t a t e of F l o r i d a , and t o 

pay 50% of a l l r e a s o n a b l e c o s t s f o r the c h i l d t o p a r t i c i p a t e 

i n s p o r t s and e x t r a c u r r i c u l a r a c t i v i t i e s ; and o r d e r i n g the 

p a r t i e s t o each pay 50% of the g u a r d i a n ad l i t e m ' s f e e s , 

i n c l u d i n g any fees owed t o Dr. Smith. 

On August 31, 2012, the mother f i l e d a motion t o a l t e r , 

amend, or v a c a t e the t r i a l c o u r t ' s f i n a l judgment, p u r s u a n t t o 

Rule 59, A l a . R. C i v . P., and a motion f o r r e l i e f from the 

judgment, p u r s u a n t t o Rule 60, A l a . R. C i v . P., a s s e r t i n g t h a t 

the f a t h e r ' s c h i l d s u p p o r t had e r r o n e o u s l y been r e s c i n d e d as 

of June 2011 r a t h e r than as of June 2012; she a l s o moved t o 

s t a y the t r i a l c o u r t ' s judgment pending r e s o l u t i o n of her 

postjudgment m o t i o n s . 1 

1On September 10, 2012, the g u a r d i a n ad l i t e m moved the 
t r i a l c o u r t t o amend the f i n a l judgment t o reduce the mother's 
v i s i t a t i o n s c h e d u l e from two weekends a month t o one weekend 
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On September 11, 2012, the t r i a l c o u r t g r a n t e d the 

mother's motion t o s t a y t h a t p o r t i o n of the f i n a l judgment 

o r d e r i n g the mother t o pay o n e - h a l f of the g u a r d i a n ad l i t e m ' s 

f e e s pending r e s o l u t i o n of the mother's postjudgment motions. 

On September 14, 2012, the t r i a l c o u r t amended, p u r s u a n t t o 

Rule 60, A l a . R. C i v . P., i t s f i n a l judgment t o r e f l e c t t h a t 

the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n was r e s c i n d e d as of June 

22, 2012. On October 26, 2012, a f t e r a h e a r i n g , the t r i a l 

c o u r t d e n i e d the mother's motion t o a l t e r , amend, or v a c a t e 

the f i n a l judgment. On November 7, 2012, the mother t i m e l y 

f i l e d her n o t i c e of a p p e a l ; she p o s t e d a supersedeas bond, 

presumably t o s t a y t h a t p o r t i o n of the t r i a l c o u r t ' s judgment 

o r d e r i n g her t o pay o n e - h a l f of the g u a r d i a n ad l i t e m ' s f e e s . 

A n a l y s i s 

We f i r s t address the mother's argument t h a t the g u a r d i a n 

ad l i t e m v i o l a t e d her c o n s t i t u t i o n a l l y p r o t e c t e d p a r e n t a l 

r i g h t s by s u b m i t t i n g the c h i l d f o r a p s y c h o l o g i c a l assessment 

a month; the g u a r d i a n ad l i t e m r e p o r t e d t h a t the motion had 
been f i l e d a t the c h i l d ' s r e q u e s t . That motion, however, was 
u n t i m e l y f i l e d . See Rule 59, A l a . R. C i v . P. ( r e q u i r i n g t h a t 
postjudgment motions s e e k i n g t o a l t e r , amend, or v a c a t e a 
judgment be f i l e d w i t h i n 30 days of e n t r y of a t r i a l c o u r t ' s 
judgment). 
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w i t h o u t the mother's knowledge and consent. The mother, 

r e l y i n g on R.S.C. v. J.B.C., 812 So. 2d 361, 366 ( A l a . C i v . 

App. 2001), a s s e r t s t h a t , because she was the p h y s i c a l 

c u s t o d i a n of the c h i l d , she had a fundamental r i g h t t o make 

d e c i s i o n s c o n c e r n i n g the " c a r e , c u s t o d y and c o n t r o l of her 

c h i l d " and t h a t she s h o u l d have been c o n s u l t e d b e f o r e the 

c h i l d was taken t o Dr. Smith f o r a p s y c h o l o g i c a l assessment or 

e v a l u a t i o n . 

A l t h o u g h we agree w i t h the mother t h a t , as the p h y s i c a l 

c u s t o d i a n of the c h i l d , she was e n t i t l e d t o make d e c i s i o n s 

r e g a r d i n g the c h i l d , the f a t h e r a l s o was e n t i t l e d t o make 

d e c i s i o n s on b e h a l f of the c h i l d . Pursuant t o the Texas 

d i v o r c e judgment, the mother and the f a t h e r h e l d j o i n t l e g a l 

c u s t o d y of the c h i l d . " J o i n t l e g a l c u s t o d y " i s d e f i n e d i n 

A l a . Code 1975, § 30-3 - 1 5 1 ( 2 ) : 

"Both p a r e n t s have e q u a l r i g h t s and r e s p o n s i b i l i t i e s 
f o r major d e c i s i o n s c o n c e r n i n g the c h i l d , i n c l u d i n g , 
but not l i m i t e d t o , the e d u c a t i o n of the c h i l d , 
h e a l t h c a r e , and r e l i g i o u s t r a i n i n g . The c o u r t may 
d e s i g n a t e one p a r e n t t o have s o l e power t o make 
c e r t a i n d e c i s i o n s w h i l e b o t h p a r e n t s r e t a i n e q u a l 
r i g h t s and r e s p o n s i b i l i t i e s f o r o t h e r d e c i s i o n s . " 

Because bo t h p a r e n t s h e l d l e g a l c u s t o d y of the c h i l d , i t was 

w i t h i n e i t h e r p a r e n t ' s a u t h o r i t y t o a u t h o r i z e m e d i c a l c a r e f o r 
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the c h i l d ; we c o n c l u d e t h a t a p s y c h o l o g i c a l e v a l u a t i o n f a l l s 

w i t h i n t h a t c a t e g o r y . 

The g u a r d i a n ad l i t e m r e p r e s e n t e d t o the t r i a l c o u r t t h a t 

the f a t h e r had a u t h o r i z e d Dr. Smith's assessment of the c h i l d 

and t h a t the f a t h e r had d r i v e n the c h i l d t o meet w i t h Dr. 

Smith d u r i n g those t i m e s when the c h i l d was i n the f a t h e r ' s 

c a r e . Because Dr. Smith was a u t h o r i z e d by the f a t h e r t o 

a s s e s s and e v a l u a t e the c h i l d , we c o n c l u d e t h a t Dr. Smith's 

assessment and e v a l u a t i o n of the c h i l d d i d not amount t o a 

v i o l a t i o n of the mother's c o n s t i t u t i o n a l r i g h t s t o p a r e n t the 

c h i l d . See Morgan v. Morgan, 964 So. 2d 24 ( A l a . C i v . App. 

2007) ( h o l d i n g t h a t , when p a r e n t s share e q u a l c u s t o d y r i g h t s , 

a c o u r t a d o p t i n g the d e c i s i o n of one p a r e n t a f f e c t i n g the 

w e l f a r e of the c h i l d does not v i o l a t e c o n s t i t u t i o n a l r i g h t s of 

o t h e r p a r e n t ) . 

We next address the mother's argument t h a t the t r i a l 

c o u r t d e n i e d her due p r o c e s s of law by r e q u i r i n g her t o 

p r e s e n t her w i t n e s s e s b e f o r e the f a t h e r had r e s t e d h i s case. 

I n her b r i e f f i l e d w i t h t h i s c o u r t , however, the mother has 

f a i l e d t o p r o p e r l y s u p p o r t her argument. The o n l y c i t a t i o n t o 

a u t h o r i t y p r o v i d e d by the mother i s a s i n g l e c i t a t i o n t o the 

7 



2120145 

S i x t h Amendment of the U n i t e d S t a t e s C o n s t i t u t i o n . That 

amendment r e l a t e s t o c r i m i n a l p r o s e c u t i o n s and has no 

r e l e v a n c y t o a c u s t o d y - m o d i f i c a t i o n a c t i o n . I t i s w e l l 

s e t t l e d t h a t " [ t ] h i s c o u r t w i l l address o n l y those i s s u e s 

p r o p e r l y p r e s e n t e d and f o r which s u p p o r t i n g a u t h o r i t y has been 

c i t e d . " Asam v. Devereaux, 686 So. 2d 1222, 1224 ( A l a . C i v . 

App. 1996). "Rule 2 8 ( a ) ( 1 0 ) [ , A l a . R. App. P.,] r e q u i r e s t h a t 

arguments i n b r i e f s c o n t a i n d i s c u s s i o n s of f a c t s and r e l e v a n t 

l e g a l a u t h o r i t i e s t h a t s u p p o r t t h a t p a r t y ' s p o s i t i o n . I f they 

do not, the arguments are waived." White Sands Group, L.L.C.  

v. PRS I I , LLC, 998 So. 2d 1042, 1058 ( A l a . 2008) . Because 

the mother has not p r o v i d e d t h i s c o u r t w i t h c i t a t i o n s t o 

r e l e v a n t a u t h o r i t y , we need not address t h i s argument f u r t h e r . 

We next address the mother's a s s e r t i o n t h a t the t r i a l 

c o u r t e r r e d i n denying the mother's motion t o recuse the 

g u a r d i a n ad l i t e m . The mother a s s e r t s t h a t the g u a r d i a n ad 

l i t e m f a i l e d t o p r o p e r l y u n d e r s t a n d t h a t h i s r o l e i n the case 

was t o advocate f o r the c h i l d ' s b e s t i n t e r e s t s and not t o 

advocate f o r the c h i l d ' s p e r s o n a l w i s h t o l i v e w i t h the 

f a t h e r . The mother a s s e r t s t h a t she was unduly p r e j u d i c e d 

because, she says, as a r e s u l t of h i s not u n d e r s t a n d i n g h i s 
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r o l e i n the case, the g u a r d i a n ad l i t e m formed h i s o p i n i o n 

b e f o r e a l l the e v i d e n c e had been p r e s e n t e d . 

We agree w i t h the mother t h a t the r o l e o f the g u a r d i a n ad 

l i t e m i s t o z e a l o u s l y advocate f o r the b e s t i n t e r e s t s o f the 

c h i l d and not n e c e s s a r i l y t o r e p r e s e n t the p o s i t i o n o f the 

c h i l d i n r e l a t i o n t o the l i t i g a t i o n . As r e c o g n i z e d i n Steven 

N. P e s k i n d , E v i d e n t i a r y O p p o r t u n i t i e s : A p p l i c a b i l i t y of the 

Hearsay Rules i n C h i l d Custody P r o c e e d i n g s , 25 J . Am. Acad. 

M a t r i m o n i a l Law. 375, 396 (2013): " [ J ] u d g e s o f t e n a p p o i n t 

g u a r d i a n s ad l i t e m , who s e r v e as c o u r t i n v e s t i g a t o r s and take 

on a q u a s i - e x p e r t r o l e i n r e n d e r i n g o p i n i o n s c o n c e r n i n g the 

b e s t i n t e r e s t of the c h i l d r e n . " 

" U n l i k e the c h i l d ' s a t t o r n e y whose r o l e i s g e n e r a l l y 
t o r e p r e s e n t the s t a t e d wishes of the c h i l d , the 
[ g u a r d i a n ad l i t e m ] i s g e n e r a l l y e x p e c t e d t o 
advocate f o r the b e s t i n t e r e s t s of the c h i l d , 
whether or not the c h i l d i s i n agreement. Moreover, 
the [ g u a r d i a n ad l i t e m ] 'owes h i s or her p r i m a r y 
duty t o the c o u r t and not t o the c h i l d - c l i e n t 
a l o n e . ' " 

M. B o u m i l , C. F r e i t a s & D. F r e i t a s , L e g a l and E t h i c a l I s s u e s  

C o n f r o n t i n g Guardian Ad L i t e m P r a c t i c e , 13 J.L. & Fam. Stud. 

43, 45-46 (2011) ( f o o t n o t e s o m i t t e d ) . 2 

2See a l s o A l a . Code 1975, § 12-15-304(a) (mandating t h a t 
a g u a r d i a n ad l i t e m be a p p o i n t e d f o r a c h i l d who i s the 
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In t h i s case, the g u a r d i a n ad l i t e m e x p r e s s e d h i s b e l i e f 

i n a document f i l e d w i t h the t r i a l c o u r t t h a t i t was h i s 

"sworn duty t o z e a l o u s l y advocate f o r [the c h i l d ' s ] p o s i t i o n " 

t h a t p h y s i c a l c u s t o d y s h o u l d be t r a n s f e r r e d t o the f a t h e r . 

From t h a t statement, and o t h e r s c o n t a i n e d i n the r e c o r d , i t 

appears t h a t the g u a r d i a n ad l i t e m u n d e r s t o o d t h a t he was 

a c t i n g as an a t t o r n e y f o r the c h i l d , r a t h e r than as a g u a r d i a n 

ad l i t e m . However, the f a c t t h a t the g u a r d i a n ad l i t e m may 

have m i s u n d e r s t o o d h i s a p p o i n t e d r o l e does not, i n and of 

i t s e l f , demonstrate t h a t the mother's r i g h t s were unduly 

p r e j u d i c e d . 

The mother c i t e s o n l y M.B. v. R.P., 3 So. 3d 237 ( A l a . 

C i v . App. 2008), i n s u p p o r t of her argument t h a t her r i g h t s 

were unduly p r e j u d i c e d . In M.B., t h i s c o u r t h e l d t h a t a p a r t y 

had been p r e j u d i c e d because the j u v e n i l e c o u r t c o n s i d e r e d a 

recommendation of a g u a r d i a n ad l i t e m who d i d not a t t e n d the 

s u b j e c t of dependency and t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s 
p r o c e e d i n g s and t h a t the g u a r d i a n ad l i t e m ' s r o l e " s h a l l be t o 
p r o t e c t the b e s t i n t e r e s t s of the c h i l d " ) ; and A l a . Code 1975, 
§ 26-14-11 ("In e v e r y case i n v o l v i n g an abused or n e g l e c t e d 
c h i l d which r e s u l t s i n a j u d i c i a l p r o c e e d i n g , an a t t o r n e y 
s h a l l be a p p o i n t e d t o r e p r e s e n t the c h i l d i n such p r o c e e d i n g s . 
Such a t t o r n e y w i l l r e p r e s e n t the r i g h t s , i n t e r e s t s , w e l f a r e , 
and w e l l - b e i n g of the c h i l d , and serve as a g u a r d i a n ad l i t e m 
f o r the c h i l d . " ) . 
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t r i a l and, t h u s , d i d not c o n s i d e r the e v i d e n c e p r e s e n t e d a t 

the t r i a l when making the recommendation and, f u r t h e r , had not 

been s u b j e c t t o c r o s s - e x a m i n a t i o n . See a l s o Ex p a r t e R.D.N., 

918 So. 2d 105 ( A l a . 2005) ( h o l d i n g t h a t p a r t y ' s r i g h t t o due 

p r o c e s s i s v i o l a t e d when c o u r t c o n s i d e r s ex p a r t e 

recommendation of g u a r d i a n ad l i t e m ) . In t h i s case, the 

mother does not a s s e r t t h a t she was d e n i e d a f u l l and f a i r 

o p p o r t u n i t y t o c o n t e s t the recommendations of the g u a r d i a n ad 

l i t e m or h i s p u r p o r t e d m i s u n d e r s t a n d i n g of h i s r o l e i n the 

case. T h e r e f o r e , M.B. does not sup p o r t her argument, and we 

f i n d no b a s i s f o r c o n c l u d i n g t h a t the mother was d e n i e d due 

p r o c e s s or t h a t the g u a r d i a n ad l i t e m s h o u l d have been 

re c u s e d . 

We next address the mother's a s s e r t i o n t h a t she was 

unduly p r e j u d i c e d by the c h i l d ' s presence i n the courtroom 

d u r i n g her t e s t i m o n y . The mother p o i n t s out t h a t the g u a r d i a n 

ad l i t e m s p e c i f i c a l l y r e q u e s t e d t h a t the c h i l d e n t e r the 

courtroom f o r o n l y the mother's t e s t i m o n y . The t r i a l c o u r t 

a l l o w e d the c h i l d t o e n t e r and remain i n the courtroom, over 

the mother's o b j e c t i o n , based upon the p o s i t i o n t aken by the 

f a t h e r ' s lawyer and the g u a r d i a n ad l i t e m t h a t the c h i l d was 

11 
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a p a r t y t o the c u s t o d y - m o d i f i c a t i o n a c t i o n . The mother argues 

t h a t the c h i l d was not a p a r t y t o the c u s t o d y - m o d i f i c a t i o n 

a c t i o n . 

We agree w i t h the mother t h a t the c h i l d was not a p a r t y 

t o the c u s t o d y - m o d i f i c a t i o n a c t i o n . See Cochran v. Cochran, 

49 A l a . App. 178, 189, 269 So. 2d 884, 895 ( C i v . App. 1970), 

o v e r r u l e d on o t h e r grounds, 289 A l a . 615, 269 So. 2d 897 

(1972) ( c h i l d r e n of p a r t i e s t o a d i v o r c e a c t i o n are not 

p a r t i e s themselves and the appointment of a g u a r d i a n ad l i t e m 

i s not r e q u i r e d ) . However, the mother does not develop any 

cogent argument as t o how the c h i l d ' s n o nparty s t a t u s 

p r e c l u d e d the t r i a l c o u r t from a l l o w i n g the c h i l d t o be 

p r e s e n t i n the courtroom d u r i n g her t e s t i m o n y . Assuming the 

mother i s c o m p l a i n i n g t h a t the t r i a l c o u r t v i o l a t e d Rule 615, 

A l a . R. E v i d . ("At the r e q u e s t of a p a r t y the c o u r t may o r d e r 

w i t n e s s e s e x c l u d e d so t h a t t h e y cannot hear the t e s t i m o n y of 

o t h e r w i t n e s s e s and i t may make the o r d e r of i t s own 

m o t i o n . " ) , the mother f a i l s t o acknowledge " [ t ] h e g e n e r a l r u l e 

... t h a t e x c l u d i n g w i t n e s s e s upon i n v o c a t i o n of 'the r u l e ' 

( i . e . , the r u l e r e q u i r i n g s e q u e s t r a t i o n of w i t n e s s e s ) i s a 

m a t t e r l e f t l a r g e l y t o the d i s c r e t i o n of the t r i a l judge and 
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t h a t h i s d e c i s i o n w i l l not be d i s t u r b e d on a p p e a l absent a 

showing of an abuse of d i s c r e t i o n . " C h r i s t i a n s e n v. H a l l , 567 

So. 2d 1338, 1341 ( A l a . 1990). The mother has f a i l e d t o 

i d e n t i f y any undue p r e j u d i c e r e s u l t i n g from the c h i l d ' s 

presence i n the courtroom d u r i n g her t e s t i m o n y t h a t would l e a d 

t h i s c o u r t t o conclude t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n . As a r e s u l t , we f i n d no b a s i s f o r r e v e r s a l as a 

r e s u l t of the t r i a l c o u r t ' s r u l i n g on t h a t i s s u e . See Rule 

45, A l a . R. App. P. 

We next address the mother's argument t h a t the t r i a l 

c o u r t ' s judgment must be r e v e r s e d because the f a t h e r f a i l e d t o 

meet h i s burden under Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 

1984). 

"In s i t u a t i o n s i n which the p a r e n t s have j o i n t 
l e g a l c ustody, but a p r e v i o u s j u d i c i a l d e t e r m i n a t i o n 
has g r a n t e d p r i m a r y p h y s i c a l custody t o one p a r e n t , 
the o t h e r p a r e n t , i n o r d e r t o o b t a i n a change i n 
custody, must meet the burden s e t out i n Ex p a r t e 
McLendon[, 455 So. 2d 463 ( A l a . 1 9 8 4 ) ] . See S c h o l l  
v. Parsons, 655 So. 2d 1060, 1062 ( A l a . C i v . App. 
1995) . The burden s e t out i n McLendon r e q u i r e s the 
p a r e n t s e e k i n g a c u s t o d y change t o demonstrate t h a t 
a m a t e r i a l change i n c i r c u m s t a n c e s has o c c u r r e d 
s i n c e the p r e v i o u s judgment, t h a t the c h i l d ' s b e s t 
i n t e r e s t s w i l l be m a t e r i a l l y promoted by a change of 
custody, and t h a t the b e n e f i t s of the change w i l l 
more than o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t 
r e s u l t i n g from the change i n custody. Ex p a r t e  
McLendon, 455 So. 2d a t 866." 

13 
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Dean v. Dean, 998 So. 2d 1060, 1064-65 ( A l a . C i v . App. 2008) . 

The t r i a l c o u r t made no s p e c i f i c f i n d i n g s i n i t s judgment; 

t h u s , we must assume t h a t the t r i a l c o u r t i m p l i c i t l y made 

those f i n d i n g s n e c e s s a r y t o sup p o r t i t s judgment. See, e.g., 

McCormick v. E t h e r i d g e , 15 So. 3d 524, 529 ( A l a . C i v . App. 

2008). 

"A m a t e r i a l change of c i r c u m s t a n c e s o c c u r s when i m p o r t a n t 

f a c t s unknown a t the time of the i n i t i a l c u s t o d y judgment 

a r i s e t h a t impact the w e l f a r e of the c h i l d . " K.E.W. v. 

T.W.E., 990 So. 2d 375, 380 ( A l a . C i v . App. 2007). "The [Ex 

p a r t e ] McLendon[, 455 So. 2d 863 ( A l a . 1984),] s t a n d a r d i s a 

' r u l e of repose,' meant t o m i n i m i z e d i s r u p t i v e changes of 

custod y because t h i s C ourt presumes t h a t s t a b i l i t y i s 

i n h e r e n t l y more b e n e f i c i a l t o a c h i l d than d i s r u p t i o n . " Ex 

p a r t e C l e g h o r n , 993 So. 2d 462, 468 ( A l a . 2008). 

"On a p p e l l a t e r e v i e w of cust o d y m a t t e r s , [the 
a p p e l l a t e ] c o u r t i s l i m i t e d when the ev i d e n c e was 
p r e s e n t e d ore tenus, and, i n such c i r c u m s t a n c e s , a 
t r i a l c o u r t ' s d e t e r m i n a t i o n w i l l not be d i s t u r b e d 
'absent an abuse of d i s c r e t i o n or where i t i s shown 
to be p l a i n l y and p a l p a b l y wrong.' A l e x a n d e r v.  
Al e x a n d e r , 625 So. 2d 433, 434 ( A l a . C i v . App. 
1993) ( c i t i n g Benton v. Benton, [520 So. 2d 534 ( A l a . 
C i v . App. 1 9 8 8 ) ] ) . As the Alabama Supreme Court 
h i g h l i g h t e d i n [Ex p a r t e ] P a t r o n a s , [693 So. 2d 473 
(A l a . 1 9 9 7 ) ] , '"[T]he t r i a l c o u r t i s i n the b e t t e r 
p o s i t i o n t o c o n s i d e r a l l of the e v i d e n c e , as w e l l as 
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the many i n f e r e n c e s t h a t may be drawn from t h a t 
e v i d e n c e , and t o d e c i d e the i s s u e of c u s t o d y . " ' 
P a t r o n a s , 693 So. 2d a t 474 ( q u o t i n g Ex p a r t e  
Bryowsky, 676 So. 2d 1322, 1326 ( A l a . 1996)). Thus, 
a p p e l l a t e r e v i e w of a judgment m o d i f y i n g c u s t o d y 
when the ev i d e n c e was p r e s e n t e d ore tenus i s l i m i t e d 
t o d e t e r m i n i n g whether t h e r e was s u f f i c i e n t e v i d e n c e 
t o s u p p o r t the t r i a l c o u r t ' s judgment. See  
P a t r o n a s , 693 So. 2d a t 475." 

Cheek v. Dyess, 1 So. 3d 1025, 1029 ( A l a . C i v . App. 2007). 

We conclude t h a t the t r i a l c o u r t had b e f o r e i t s u f f i c i e n t 

e v i d e n c e from which i t c o u l d r e a s o n a b l y have determined t h a t 

a m a t e r i a l change of c i r c u m s t a n c e s had o c c u r r e d s i n c e the 

e n t r y i n 1997 of the Texas d i v o r c e judgment awarding p h y s i c a l 

c u s t o d y of the c h i l d t o the mother. A l t h o u g h we agree w i t h 

the mother t h a t the mere passage of time , see Cochran v.  

Cochran, 5 So. 3d 1220 ( A l a . 2008), and the p e r s i s t e n c e of 

v i s i t a t i o n d i s p u t e s , i d . , a l o n e do not c o n s t i t u t e a m a t e r i a l 

change of c i r c u m s t a n c e s t h a t would j u s t i f y a m o d i f i c a t i o n of 

p h y s i c a l custody, we conclude t h a t the t r i a l c o u r t had b e f o r e 

i t e v i d e n c e of o t h e r f a c t o r s t h a t c o u l d not have been 

p r e v i o u s l y c o n s i d e r e d i n 1997. S p e c i f i c a l l y , the t r i a l c o u r t 

h e a r d e v i d e n c e i n d i c a t i n g t h a t the mother was not meeting the 

s o c i a l and a t h l e t i c needs of the c h i l d and t h a t the mother's 

b e h a v i o r a l r u l e s were s t i f l i n g the a b i l i t y of the c h i l d t o 
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mature i n t o an independent and s e l f - r e l i a n t young a d u l t . That 

e v i d e n c e , as a c c e p t e d by the t r i a l c o u r t , demonstrated t h a t , 

s i n c e the l a s t c u s t o d y judgment, a m a t e r i a l change of 

c i r c u m s t a n c e s had o c c u r r e d t h a t had n e g a t i v e l y impacted the 

w e l f a r e of the c h i l d . 

The t r i a l c o u r t a l s o h e a r d e v i d e n c e t h a t would su p p o r t a 

r e a s o n a b l e c o n c l u s i o n t h a t the c h i l d ' s s o c i a l and a t h l e t i c 

i n t e r e s t s would be m a t e r i a l l y promoted by moving i n w i t h the 

f a t h e r . The c h i l d t e s t i f i e d t h a t , w h i l e l i v i n g w i t h the 

mother, he was not a l l o w e d t o l e a v e the driveway of h i s 

mother's house or s o c i a l i z e w i t h c h i l d r e n i n t h e i r 

neighborhood, a l t h o u g h they l i v e d i n a p r e s t i g i o u s , g a t e d 

community; t h a t , u n t i l the c u s t o d y - m o d i f i c a t i o n a c t i o n was 

f i l e d , he had been r e q u i r e d t o r i d e i n the b a c k s e a t of the 

mother's c a r , presumably f o r s a f e t y ; 3 t h a t , a t the age of 15, 

he was r a r e l y a l l o w e d t o have f r i e n d s over t o v i s i t a t the 

mother's house and the mother r e f u s e d t o drop the c h i l d o f f a t 

the movie t h e a t e r w i t h h i s f r i e n d s t o see a movie; and t h a t he 

had o n l y r e c e n t l y been a l l o w e d t o watch "PG" r a t e d movies. 

3 A t the time of the t r i a l , the c h i l d was 15 years o l d , 
s t o o d 5'9" or 5'10", and weighed between 180 and 200 pounds. 
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The mother a d m i t t e d t h a t , a t the age of 15, the c h i l d had 

never had f r i e n d s s l e e p over a t the mother's house and had 

never been i n v i t e d t o a f r i e n d ' s house f o r a s l e e p o v e r . The 

evi d e n c e f u r t h e r showed t h a t the c h i l d had e x p r e s s e d an 

i n t e r e s t i n p l a y i n g f o o t b a l l , 4 but the mother had m a i n t a i n e d 

h i s e n r o l l m e n t i n a magnet s c h o o l t h a t d i d not m a i n t a i n a 

f o o t b a l l program. 

On the o t h e r hand, the f a t h e r had ar r a n g e d f o r the c h i l d 

t o p l a y f o o t b a l l a t a l o c a l h i g h s c h o o l , and, i n f a c t , the 

c h i l d had begun p r a c t i c i n g w i t h t h a t f o o t b a l l team d u r i n g h i s 

2011 summer v i s i t a t i o n w i t h the f a t h e r . The f a t h e r a l s o 

a r r a n g e d f o r the c h i l d t o have a c e l l u l a r t e l e p h o n e , which the 

mother would not a l l o w . The c h i l d t e s t i f i e d t h a t the f a t h e r 

had a l s o a l l o w e d him t o have f r i e n d s over and had a l l o w e d the 

c h i l d t o s o c i a l i z e w i t h f r i e n d s a t o t h e r p l a c e s ; t h a t the 

f a t h e r had f o s t e r e d the c h i l d ' s independence; t h a t the f a t h e r 

had t a u g h t the c h i l d t o cook and t o pe r f o r m chores t h a t t he 

4The mother t e s t i f i e d t h a t the c h i l d had p a r t i c i p a t e d i n 
numerous o t h e r a c t i v i t i e s , i . e . , t h a t he p l a y e d t e n n i s and 
swam a t the YMCA, had p a r t i c i p a t e d i n c o m p e t i t i v e b a s k e t b a l l 
f o r s e v e r a l y e a rs i n the YMCA l e a g u e s , had p l a y e d chess and 
s t u d i e d French, had p a r t i c i p a t e d i n an " U l t i m a t e F r i s b e e " Club 
a t s c h o o l , was a member of the Banjo Band a t s c h o o l , and 
p r e v i o u s l y had s t u d i e d Taekwondo. 
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mother r e g u l a r l y d i d f o r the c h i l d and t o be s e l f - r e l i a n t ; and 

t h a t the f a t h e r had taug h t him s k i l l s t h a t he would need t o 

l i v e on h i s own when he l e f t home f o r c o l l e g e . 

Dr. Smith a l s o t e s t i f i e d t h a t the c h i l d was v e r y b r i g h t 

and had a r t i c u l a t e d reasons why he wanted t o l e a v e the 

mother's home. A c c o r d i n g t o Dr. Smith, a l t h o u g h the c h i l d had 

i d e n t i f i e d s e v e r a l n e g a t i v e f a c t o r s a s s o c i a t e d w i t h l i v i n g i n 

the mother's home, he had been more f o c u s e d on the p o s i t i v e s 

he b e l i e v e d would r e s u l t from a move t o the f a t h e r ' s home. 

Dr. Smith t e s t i f i e d t h a t the c h i l d was mature i n some ways and 

immature i n o t h e r s . She t e s t i f i e d t h a t she had found no 

c l i n i c a l s i g n s t h a t the c h i l d had been coached and t h a t she 

had d i s c u s s e d w i t h the c h i l d t h a t l i f e w i t h the f a t h e r , a 

r e t i r e d A i r Force g e n e r a l , might w e l l be more s t r u c t u r e d and 

d i s c i p l i n e d than i t was w i t h the mother, an unemployed s t a y -

at-home mom, and the s t e p f a t h e r , a p r a c t i c i n g p h y s i c i a n . 

A c c o r d i n g t o Dr. Smith, the c h i l d was p r e p a r e d f o r t h a t 

p o s s i b i l i t y . 

Whether the b e n e f i t s from changing p h y s i c a l custody from 

the mother t o the f a t h e r w i l l more than o f f s e t the i n h e r e n t l y 

d i s r u p t i v e e f f e c t r e s u l t i n g from the change i n cust o d y was a 
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q u e s t i o n of f a c t f o r the t r i a l c o u r t . Ex p a r t e B l a c k s t o c k , 47 

So. 3d 801 ( A l a . 2009) . The t r i a l c o u r t c o u l d have r e a s o n a b l y 

found t h a t the e v i d e n c e r e g a r d i n g the more s o c i a l and 

independent environment found i n the f a t h e r ' s home and the 

c h i l d ' s response t o t h a t environment e s t a b l i s h e d t h a t the 

c h i l d ' s b e s t i n t e r e s t s would be m a t e r i a l l y promoted by a 

change of cust o d y and t h a t the b e n e f i t s of t h a t change would 

more than o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t r e s u l t i n g 

from a change i n custo d y . 

We acknowledge t h a t the judgment r e s u l t s i n the c h i l d ' s 

b e i n g removed from the home of the mother, i n which he had 

l o n g r e s i d e d w i t h h i s h a l f b r o t h e r . However, i n A.B. v. J.B., 

40 So. 2d 723, 729 ( A l a . C i v . App. 2009), t h i s c o u r t h e l d t h a t 

a t r i a l c o u r t may s e p a r a t e h a l f s i b l i n g s " i f the t r i a l c o u r t 

c o n c l u d e s , based on s u f f i c i e n t e v i d e n c e i n the r e c o r d , t h a t 

the s e p a r a t i o n w i l l s e r v e the b e s t i n t e r e s t s of the c h i l d r e n 

a t i s s u e . " The c h i l d t e s t i f i e d t h a t he b e l i e v e d he and the 

h a l f b r o t h e r c o u l d s u f f i c i e n t l y m a i n t a i n t h e i r r e l a t i o n s h i p 

d u r i n g h i s v i s i t s t o the mother's home. As the f a c t - f i n d e r , 

the t r i a l c o u r t was e n t i t l e d t o acce p t the c h i l d ' s t e s t i m o n y 

on t h a t i s s u e . Cheek v. Dyess, su p r a . 
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The mother a l s o c h a l l e n g e s the v i s i t a t i o n s c h e d u l e 

e s t a b l i s h e d f o r her i n the t r i a l c o u r t ' s judgment and a s s e r t s 

t h a t the t r i a l c o u r t e r r e d i n awarding her l e s s time w i t h the 

c h i l d than the f a t h e r had p r e v i o u s l y r e c e i v e d . The mother, 

however, has f a i l e d t o c i t e any a u t h o r i t y i n support of her 

argument. As a r e s u l t , we w i l l not address t h a t i s s u e . See 

Rule 28(a) (10); Asam, sup r a ; and White Sands Group, sup r a . 

For the f o r e g o i n g r e a s o n s , the judgment of the t r i a l 

c o u r t i s a f f i r m e d . Both p a r t i e s ' r e q u e s t s f o r a t t o r n e y f e e s 

on a p p e a l are d e n i e d . 

AFFIRMED. 

P i t t m a n , Thomas, and Donaldson, J J . , concur. 

Thompson, P.J., d i s s e n t s , w i t h w r i t i n g . 
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THOMPSON, P r e s i d i n g Judge, d i s s e n t i n g . 

I must r e s p e c t f u l l y d i s s e n t . I do not b e l i e v e t h a t Gary 

Tyrone McCoy ("the f a t h e r " ) p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 

prove t h a t t h e r e has been a m a t e r i a l change i n c i r c u m s t a n c e s 

t o w a r rant the need f o r a change i n the e x i s t i n g c u s t o d y 

arrangement, or t h a t a change i n cus t o d y would m a t e r i a l l y 

promote the c h i l d ' s w e l f a r e . See B a i r d v. Hubbart, 98 So. 3d 

1158, 1163 ( A l a . C i v . App. 2012) ( c i t i n g Ex p a r t e McLendon, 

455 So. 2d 863, 865-66 ( A l a . 1984)). 

J a n i c e A n i t a Jones ("the mother") has had p r i m a r y 

p h y s i c a l c u s t o d y of the c h i l d s i n c e the p a r t i e s d i v o r c e d i n 

1997, when the c h i l d was about a year o l d . The c h i l d was 15 

years o l d and i n h i g h s c h o o l a t the time of the t r i a l . In h i s 

p e t i t i o n , the f a t h e r c i t e d the c h i l d ' s d e s i r e t o r e s i d e w i t h 

the father--who now l i v e s i n D e s t i n , F l o r i d a - - a n d h i s b e l i e f 

t h a t the mother was a t t e m p t i n g t o a l i e n a t e the c h i l d from him 

as grounds w a r r a n t i n g the cus t o d y m o d i f i c a t i o n . However, the 

f a t h e r i n d i c a t e d t h a t he had been concerned t h a t the mother 

was a t t e m p t i n g t o a l i e n a t e the c h i l d from him s i n c e 1999. 

Furthermore, when a c h i l d e x p r e s s e s a p r e f e r e n c e t o l i v e w i t h 

the n o n c u s t o d i a l p a r e n t i n a m o d i f i c a t i o n p r o c e e d i n g , such a 
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p r e f e r e n c e , w i t h o u t more, i s i n s u f f i c i e n t t o j u s t i f y a change 

i n c u s t o d y . See M a r u s i c h v. B r i g h t , 947 So. 2d 1068, 1071 

( A l a . C i v . App. 2006) ( c i t i n g G l o v e r v. S i n g l e t o n , 598 So. 2d 

995, 996 ( A l a . C i v . App. 1992)). 

The mother has s t r e s s e d academics throughout the c h i l d ' s 

l i f e . The c h i l d has c o n s i s t e n t l y e x c e l l e d i n h i s s t u d i e s , and 

he was a c c e p t e d i n t o the L o v e l e s s Academic Magnet Program High 

S c h o o l ("LAMP"), which i s h i g h l y ranked n a t i o n a l l y . As the 

mother p o i n t e d out, the f a t h e r d i d not v o i c e an o b j e c t i o n when 

the mother e n r o l l e d the c h i l d i n LAMP. A l t h o u g h LAMP does not 

have a f o o t b a l l team, the c h i l d t a k e s p a r t i n e x t r a c u r r i c u l a r 

a c t i v i t i e s a t the s c h o o l . The e v i d e n c e a l s o i n d i c a t e s t h a t 

the mother tends t o be p r o t e c t i v e of the c h i l d . 

The f a t h e r agrees t h a t academics are i m p o r t a n t , but he 

a l s o f o c u s e s on d e v e l o p i n g what the c h i l d c a l l e d " l i f e s k i l l s " 

t h r ough p a r t i c i p a t i o n i n s p o r t s and s o c i a l a c t i v i t i e s . The 

f a t h e r i n t e n d s t o e n r o l l the c h i l d i n a more t r a d i t i o n a l 

p u b l i c h i g h s c h o o l w i t h a s t u d e n t body of a p p r o x i m a t e l y 2,000. 

The f a t h e r has encouraged the c h i l d t o t r y out f o r t h a t 

s c h o o l ' s f o o t b a l l team. U n l i k e the mother, the f a t h e r 

encourages the c h i l d t o be more independent. 
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In B i s h o p v. K n i g h t , 949 So. 2d 160 ( A l a . C i v . App. 

2006), t h i s c o u r t r e v e r s e d a judgment m o d i f y i n g custody of the 

p a r t i e s ' teenage son. The f a t h e r i n t h a t case had sought the 

m o d i f i c a t i o n because the son wanted the m o d i f i c a t i o n and 

because he d i d not l i k e the s t y l e of d i s c i p l i n e the mother 

used when the son misbehaved. For example, when the son was 

suspended a second time from r i d i n g the s c h o o l bus, the mother 

made him walk the t h r e e m i l e s t o and from s c h o o l . The 

su s p e n s i o n l a s t e d t h r e e days. The f a t h e r d i d not agree w i t h 

the mother's punishment. I d . a t 164. The f a t h e r a l s o 

d i s a g r e e d w i t h the mother's d e c i s i o n t o p u n i s h the son by 

e x c l u d i n g him from a f a m i l y event, c u t t i n g h i s h a i r , and 

p a d d l i n g him. I d . The son t e s t i f i e d t h a t he was p a d d l e d f o r 

t h i n g s l i k e not c l e a n i n g h i s room a f t e r r e p e a t e d l y b e i n g t o l d 

t o do so, f o r s a y i n g "yeah" i n s t e a d of "yes, s i r " and "yes, 

ma'am," f o r b e i n g suspended from the s c h o o l bus, and f o r 

r e c e i v i n g bad grades. I d . 

The t r i a l c o u r t i n B i s h o p m o d i f i e d c u s t o d y a f t e r f i n d i n g 

t h a t the mother was p h y s i c a l l y a b u s i n g the son and t h a t he was 

s u f f e r i n g e m o t i o n a l harm because of the mother's d i s c i p l i n a r y 

s t y l e . T h i s c o u r t d e t e r m i n e d t h a t the evi d e n c e d i d not 
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sup p o r t the t r i a l c o u r t ' s f i n d i n g s and t h a t the e v i d e n c e d i d 

not m e r i t a change i n custody. I d . a t 168. 

In t h i s case, t h e r e i s no q u e s t i o n t h a t the p a r e n t i n g 

s t y l e s of the f a t h e r and the mother d i f f e r g r e a t l y . However, 

t h e r e i s no e v i d e n c e i n the r e c o r d t h a t would s u p p o r t a 

c o n c l u s i o n t h a t the mother's p a r e n t i n g s t y l e i s c a u s i n g the 

c h i l d p h y s i c a l or e m o t i o n a l harm. A l t h o u g h I may not agree 

w i t h a l l of the methods used by the mother i n r a i s i n g her son, 

I do not b e l i e v e i t i s t h i s c o u r t ' s p l a c e , or t h a t of the 

t r i a l c o u r t , t o i m p l i c i t l y f i n d t h a t one s t y l e of p a r e n t i n g i s 

b e t t e r than another and t o modify custody based on a 

p r e f e r e n c e of p a r e n t i n g s t y l e . 

Our supreme c o u r t has p r e v i o u s l y s t a t e d t h a t " [ t ] h e 

burden imposed by the McLendon s t a n d a r d i s t y p i c a l l y a heavy 

one" and t h a t i t i s "meant t o m i n i m i z e d i s r u p t i v e changes of 

c u s t o d y because t h i s C ourt presumes t h a t s t a b i l i t y i s 

i n h e r e n t l y more b e n e f i c i a l t o a c h i l d than d i s r u p t i o n . " Ex  

p a r t e C l e g h o r n , 993 So. 2d 462, 468 ( A l a . 2008) ( c i t i n g Ex  

p a r t e McLendon, 455 So. 2d a t 865). I do not b e l i e v e t h a t the 

f a t h e r met t h a t heavy burden i n t h i s case. Without the 

r e q u i s i t e showings of a m a t e r i a l change i n c i r c u m s t a n c e and 
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t h a t a c u s t o d y m o d i f i c a t i o n would m a t e r i a l l y promote the 

w e l f a r e of the c h i l d , c u s t o d y s h o u l d remain w i t h the mother, 

who has been the c h i l d ' s c u s t o d i a l p a r e n t f o r the l a s t 14 

y e a r s . A c c o r d i n g l y , I would r e v e r s e the judgment of the t r i a l 

c o u r t . 
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