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DONALDSON, Judge. 

J.B.M. ("the f a t h e r " ) , the b i o l o g i c a l f a t h e r of W.M. and 

B.M. ("the c h i l d r e n " ) , appeals from o r d e r s of the Cullman 

P r o b a t e C o u r t ("the p r o b a t e c o u r t " ) , d i s p o s i n g of h i s 

postjudgment motions s e e k i n g r e l i e f from judgments e n t e r e d by 
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the p r o b a t e c o u r t on J u l y 18, 2012, g r a n t i n g the p e t i t i o n s of 

J.C.M. ("the s t e p f a t h e r " ) , the c h i l d r e n ' s s t e p f a t h e r , t o adopt 

the c h i l d r e n . We d i s m i s s the appeals i n p a r t , r e v e r s e the 

p r o b a t e c o u r t ' s o r d e r of October 12, 2012, d i s m i s s i n g the 

f a t h e r ' s second postjudgment motion, and remand the cases t o 

the p r o b a t e c o u r t f o r i t t o c o n s i d e r the f a t h e r ' s second 

postjudgment motion. 

F a c t s and P r o c e d u r a l H i s t o r y 

The f a t h e r and M.M. ("the mother"), the mother of the 

c h i l d r e n , were d i v o r c e d by judgment of the Cullman C i r c u i t 

C o urt i n A p r i l 2008. As a p a r t of an agreement i n c o r p o r a t e d 

i n t o the d i v o r c e judgment, the mother and the f a t h e r were 

awarded j o i n t l e g a l c u s t o d y of the c h i l d r e n , the mother was 

awarded p r i m a r y p h y s i c a l custody, and the f a t h e r was g r a n t e d 

v i s i t a t i o n r i g h t s . The f a t h e r a l s o agreed t o pay c h i l d 

s u p p o r t . The d i v o r c e judgment was s u b s e q u e n t l y m o d i f i e d i n 

August 2011 on a p e t i t i o n f o r a r u l e n i s i f i l e d by the mother, 

and the c i r c u i t c o u r t awarded the mother s o l e l e g a l c u s t o d y of 

the c h i l d r e n s u b j e c t t o the f a t h e r ' s v i s i t a t i o n r i g h t s . 

The mother s u b s e q u e n t l y m a r r i e d the s t e p f a t h e r . On A p r i l 

17, 2012, the s t e p f a t h e r f i l e d p e t i t i o n s i n the p r o b a t e c o u r t 
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t o adopt the c h i l d r e n . The mother s u b m i t t e d her w r i t t e n 

consent t o the s t e p f a t h e r ' s a d o p t i n g o f the c h i l d r e n . The 

p e t i t i o n s a l l e g e d t h a t the f a t h e r had abandoned the c h i l d r e n 

and t h e r e b y had g i v e n i m p l i e d consent t o the a d o p t i o n s 

p u r s u a n t t o § 26-10A-9, A l a . Code 1975. 1 The p e t i t i o n s a l s o 

1 P u r s u a n t t o § 26-10A-7, A l a . Code 1975, a c h i l d ' s 
presumed f a t h e r must p r o v i d e consent t o the a d o p t i o n of the 
c h i l d . S e c t i o n 26-10A-9, c o n c e r n i n g i m p l i e d consent, 
p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) A consent or r e l i n q u i s h m e n t r e q u i r e d by 
S e c t i o n 26-10A-7 may be i m p l i e d by any of the 
f o l l o w i n g a c t s of a p a r e n t : 

"(1) Abandonment of the adoptee. 
Abandonment i n c l u d e s , but i s not l i m i t e d 
t o , the f a i l u r e of the f a t h e r , w i t h 
r e a s o n a b l e knowledge of the pregnancy, t o 
o f f e r f i n a n c i a l and/or e m o t i o n a l s u p p o r t 
f o r a p e r i o d of s i x months p r i o r t o the 
b i r t h . 

II II 

"(3) Knowingly l e a v i n g the adoptee 
w i t h o t h e r s w i t h o u t p r o v i s i o n f o r s u p p o r t 
and w i t h o u t communication, or not o t h e r w i s e 
m a i n t a i n i n g a s i g n i f i c a n t p a r e n t a l 
r e l a t i o n s h i p w i t h the adoptee f o r a p e r i o d 
of s i x months." 

"(4) R e c e i v i n g n o t i f i c a t i o n o f the 
pendency of the a d o p t i o n p r o c e e d i n g s under 
S e c t i o n 26-10A-17 and f a i l i n g t o answer or 
o t h e r w i s e respond t o the p e t i t i o n w i t h i n 30 
days. 

II II 
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s t a t e d t h a t " t h e r e e x i s t no o t h e r o r d e r s of Court r e g a r d i n g 

c ustody, v i s i t a t i o n or a c cess t o the adoptee." 

The r e c o r d r e v e a l s t h a t the f a t h e r was s e r v e d w i t h n o t i c e 

of each p e t i t i o n by c e r t i f i e d m a i l on May 18, 2012. The 

n o t i c e s s p e c i f i c a l l y s t a t e d t h a t the f a t h e r "must f i l e any 

o b j e c t i o n t o the p e t i t i o n w i t h the c o u r t on or b e f o r e the 18th 

day of J u l y [ s i c ] , 2012." 2 The p r o b a t e c o u r t a p p o i n t e d a 

g u a r d i a n ad l i t e m f o r the c h i l d r e n . The g u a r d i a n ad l i t e m 

s u b s e q u e n t l y s u b m i t t e d a r e p o r t s t a t i n g t h a t the c h i l d r e n had 

not seen or had any c o n t a c t w i t h the f a t h e r i n over a year and 

t h a t the f a t h e r had not p a i d c h i l d s u pport s i n c e A p r i l 2011. 

The p r o b a t e c o u r t s e t the m a t ter f o r a h e a r i n g on J u l y 18, 

2012. Other than the n o t i c e s e s t a b l i s h i n g a J u l y 18, 2012, 

d e a d l i n e f o r the f a t h e r t o o b j e c t , t h e r e i s n o t h i n g i n the 

r e c o r d t o i n d i c a t e t h a t the f a t h e r was p r o v i d e d w i t h n o t i c e o f 

the h e a r i n g d a t e . The f a t h e r d i d not answer, o b j e c t t o , or 

o t h e r w i s e respond t o the p e t i t i o n s . The f a t h e r f a i l e d t o 

appear a t the h e a r i n g on J u l y 18, 2012. On t h a t d a t e , the 

2We note t h a t § 26-10A-17(b), A l a . Code 1975, s t a t e s , i n 
p e r t i n e n t p a r t , t h a t " [ t ] h e n o t i c e [ o f pendency of the 
a d o p t i o n p r o c e e d i n g ] s h a l l s p e c i f i c a l l y s t a t e t h a t the person 
s e r v e d must respond t o the p e t i t i o n e r w i t h i n 30 days i f he or 
she i n t e n d s t o c o n t e s t the a d o p t i o n . " 
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p r o b a t e c o u r t e n t e r e d f i n a l judgments g r a n t i n g the 

s t e p f a t h e r ' s p e t i t i o n s t o adopt the c h i l d r e n and t e r m i n a t i n g 

the f a t h e r ' s p a r e n t a l r i g h t s t o the c h i l d r e n . 

I n the months f o l l o w i n g the e n t r y of the judgments, the 

f a t h e r f i l e d t h r e e s e p a r a t e postjudgment motions t o s e t a s i d e 

the p r o b a t e c o u r t ' s J u l y 18, 2012, judgments. On or about 

August 31, 2012, the f a t h e r , through c o u n s e l , f i l e d h i s f i r s t 

postjudgment motion i n bot h cases, s t y l e d as a " V e r i f i e d 

M o t i o n t o Amend, A l t e r or Vacate the Probate Court Judgment." 

I n the body of the motion, the f a t h e r s t a t e d t h a t he was 

s e e k i n g r e l i e f under Rule 59 and Rule 60, A l a . R. C i v . P. He 

contended t h a t he never r e c e i v e d n o t i c e of the J u l y 18, 2012, 

h e a r i n g and t h a t he had been under the i m p r e s s i o n t h a t the 

s t e p f a t h e r ' s a t t o r n e y or the g u a r d i a n ad l i t e m would c o n t a c t 

him. He made r e f e r e n c e t o the d i v o r c e judgment, which, as 

amended, g r a n t e d him v i s i t a t i o n r i g h t s t o the c h i l d r e n , 

a s s e r t e d t h a t the mother was denying h i s v i s i t a t i o n r i g h t s , 

and a t t a c h e d a copy of the August 2011 judgment m o d i f y i n g the 

d i v o r c e judgment. He contended t h a t he had l e a r n e d of the 

pr o b a t e c o u r t ' s a d o p t i o n judgment when he was e x p l o r i n g 

whether t o p e t i t i o n the c i r c u i t c o u r t t o e n f o r c e or modify the 
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d i v o r c e judgment c o n c e r n i n g the i s s u e of v i s i t a t i o n . He d i d 

not r a i s e f r a u d as an i s s u e i n h i s f i r s t postjudgment motion. 

The f a t h e r a l s o a t t a c h e d t o h i s f i r s t postjudgment motion 

o t h e r e x h i b i t s , i n c l u d i n g a l e t t e r from h i s a t t o r n e y t o the 

s t e p f a t h e r ' s a t t o r n e y d a t e d A p r i l 10, 2012, i n which h i s 

a t t o r n e y s t a t e d , among o t h e r t h i n g s , t h a t the f a t h e r would 

not s i g n the c o n s e n t - t o - a d o p t i o n forms. 3 On September 5, 

2012, the s t e p f a t h e r f i l e d a response t o the f a t h e r ' s motion, 

i n which he contended t h a t the f a t h e r had f a i l e d t o n o t i f y the 

s t e p f a t h e r ' s c o u n s e l or the c o u r t r e g a r d i n g an o b j e c t i o n t o 

the a d o p t i o n p e t i t i o n s . The s t e p f a t h e r f u r t h e r a s s e r t e d t h a t 

the f a t h e r ' s motion was u n t i m e l y under Rule 59 A l a . R. C i v . P. 

I n r e p l y , the f a t h e r argued t h a t he was s e e k i n g r e l i e f not 

o n l y under Rule 59, but a l s o under Rule 60. Without h o l d i n g 

a h e a r i n g , the p r o b a t e c o u r t e n t e r e d an o r d e r i n b o t h cases on 

September 17, 2012, d e n y ing the f a t h e r ' s f i r s t postjudgment 

motion. 

3Based upon the e x h i b i t s a t t a c h e d t o the f a t h e r ' s f i r s t 
postjudgment motion, i t i s u n c l e a r whether the f a t h e r was 
r e p r e s e n t e d by c o u n s e l d u r i n g the p e r i o d between the time of 
the A p r i l 10, 2012, l e t t e r and the time of the f i l i n g o f the 
f i r s t postjudgment motion on August 31, 2012. 
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On September 26, 2012, the f a t h e r f i l e d a second 

postjudgment motion i n b o t h c a s e s , s t y l e d as a " R u l e 60(b) 

M o t i o n f o r R e l i e f from Judgment," i n which he contended t h a t 

the p e t i t i o n s f o r a d o p t i o n f i l e d by the s t e p f a t h e r 

i n a c c u r a t e l y s t a t e d t h a t " t h e r e e x i s t no o t h e r o r d e r s of Court 

r e g a r d i n g custody, v i s i t a t i o n or access t o the adoptee." The 

f a t h e r s p e c i f i c a l l y a s s e r t e d i n h i s second postjudgment motion 

t h a t t h a t a s s e r t i o n by the s t e p f a t h e r c o n s t i t u t e d a f r a u d upon 

the c o u r t , thus r e n d e r i n g the a d o p t i o n judgments v o i d . The 

s t e p f a t h e r responded by c o n t e n d i n g t h a t the September 26, 

2012, motion was a s u c c e s s i v e Rule 60(b) motion and, t h u s , 

c o u l d not be c o n s i d e r e d by the p r o b a t e c o u r t . The p r o b a t e 

c o u r t a p p a r e n t l y agreed and d i s m i s s e d the September 26 

postjudgment motion on October 12, 2012, w i t h o u t c o n d u c t i n g a 

h e a r i n g . I n the d i s m i s s a l o r d e r , the p r o b a t e c o u r t s t a t e d t h a t 

i t l a c k e d j u r i s d i c t i o n t o c o n s i d e r any f u r t h e r Rule 60(b) 

motions because i t had d e n i e d the f a t h e r ' s f i r s t Rule 60(b) 

motion. 

On October 31, 2012, the f a t h e r f i l e d a "motion t o amend, 

a l t e r or v a c a t e " the p r o b a t e c o u r t ' s October 12, 2012, o r d e r 

d i s m i s s i n g the September 26 postjudgment motion. The f a t h e r 
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argued t h a t the October 12, 2012, o r d e r was due t o be s e t 

a s i d e because he had r a i s e d f o r the f i r s t time i n the 

September 26 motion the i s s u e of f r a u d upon the c o u r t , which 

was a s e p a r a t e and d i s t i n c t i s s u e from the i s s u e o f l a c k o f 

n o t i c e t h a t he had r a i s e d i n h i s f i r s t postjudgment motion. 

The p r o b a t e c o u r t d e n i e d the t h i r d postjudgment motion on 

November 2, 2012. 

The f a t h e r f i l e d n o t i c e s o f a p p e a l t o t h i s c o u r t on 

November 16, 2012. T h i s c o u r t has c o n s o l i d a t e d the appeals ex 

mero motu. On a p p e a l , the f a t h e r contends t h a t the p r o b a t e 

c o u r t committed r e v e r s i b l e e r r o r by f a i l i n g t o h o l d a h e a r i n g 

on the f a t h e r ' s postjudgment motions. The f a t h e r a l s o 

contends t h a t the p r o b a t e c o u r t exceeded i t s d i s c r e t i o n by not 

g r a n t i n g h i s motions t o s e t a s i d e the a d o p t i o n judgments. He 

asks t h a t the o r d e r s o f the p r o b a t e c o u r t be r e v e r s e d o r , i n 

the a l t e r n a t i v e , t h a t these cases be remanded t o the p r o b a t e 

c o u r t f o r a h e a r i n g . 

The s t e p f a t h e r contends t h a t t h i s c o u r t l a c k s 

j u r i s d i c t i o n t o c o n s i d e r the m e r i t s of the f a t h e r ' s a p peals 

because the f a t h e r f i l e d u n t i m e l y n o t i c e s of a p p e a l from the 

p r o b a t e c o u r t ' s r u l i n g s on h i s postjudgment motions. The 
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u n d e r l y i n g judgments i n t h i s case are f o r a d o p t i o n of the 

c h i l d r e n . Pursuant t o § 26-10A-2 6 ( a ) , A l a . Code 1975, 

" [ a ] p p e a l s from any f i n a l decree of a d o p t i o n s h a l l be taken t o 

the Alabama Court of C i v i l A ppeals and f i l e d w i t h i n 14 days 

from the f i n a l d e c r e e . " Pursuant t o Rule 4 ( a ) ( 3 ) , A l a . R. 

App. P., a postjudgment motion t i m e l y f i l e d p u r s u a n t t o Rules 

50, 52, 55, or 59 of the Alabama Rules of C i v i l Procedure 

suspends the r u n n i n g of the time f o r f i l i n g a n o t i c e of 

a p p e a l . As our supreme c o u r t noted i n Ex p a r t e A.M.P., 997 

So. 2d 1008 ( A l a . 2 0 0 8 ) : 

" S e c t i o n 26-10A-26, A l a . Code 1975, a p a r t of the 
Alabama A d o p t i o n Code, p r o v i d e s t h a t an a p p e a l s h a l l 
be f i l e d w i t h i n 14 days of the f i n a l o r d e r of 
a d o p t i o n . S e c t i o n 26-10A-37 p r o v i d e s t h a t the 
Alabama Rules of C i v i l Procedure a p p l y t o the 
p r o b a t e c o u r t i n a d o p t i o n p r o c e e d i n g s t o the e x t e n t 
t h a t t h e y a p p l y under § 12-13-12, A l a . Code 1975. 
S e c t i o n 12-13-12 p r o v i d e s t h a t i n the absence of 
e x p r e s s p r o v i s i o n s t o the c o n t r a r y , p r o v i s i o n s of 
the Code r e l a t i n g t o p l e a d i n g , p r a c t i c e , e v i d e n c e , 
and judgments and o r d e r s i n the c i r c u i t c o u r t s h a l l 
a p p l y i n the p r o b a t e c o u r t . The g r e a t - u n c l e and 
g r e a t - a u n t t i m e l y f i l e d a postjudgment motion. That 
motion was d e n i e d by o p e r a t i o n of law. The n o t i c e of 
a p p e a l was thus t i m e l y f i l e d under the Alabama Rules 
of C i v i l P rocedure. The Court of C i v i l A ppeals has 
a d d r e s s e d the m e r i t s i n appeals i n a d o p t i o n cases 
from the p r o b a t e c o u r t where a p a r t y has f i l e d a 
postjudgment motion. See In re J.C.P., 871 So. 2d 
831 ( A l a . C i v . App. 2002) (the p u t a t i v e f a t h e r f i l e d 
a postjudgment motion, which was d e n i e d by o p e r a t i o n 
of law, and the f a t h e r s u b s e q u e n t l y appealed the 
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f i n a l o r d e r of a d o p t i o n ) ; J.B. v. F.B., 929 So. 2d 
1023 ( A l a . C i v . App. 2005) ( f o l l o w i n g the d e n i a l of 
h i s postjudgment motion, the f a t h e r a p p e a l e d from 
the judgment of the p r o b a t e c o u r t g r a n t i n g the 
a d o p t i o n p e t i t i o n ) . " 

997 So. 2d a t 1013 n.3. A postjudgment motion f i l e d p u r s u a n t 

to Rule 60(b), A l a . R. C i v . P., does not " t o l l the time f o r 

t a k i n g an a p p e a l from the u n d e r l y i n g judgment." Landers v. 

Landers, 812 So. 2d 1212, 1216 ( A l a . C i v . App. 2001). 

However, a d e n i a l of a postjudgment motion f i l e d p u r s u a n t t o 

Rule 60(b) " i s , under Alabama law, i t s e l f a f i n a l judgment 

t h a t w i l l i n d e p e n d e n t l y support an a p p e a l . " Food World v. 

Carey, 980 So. 2d 404, 406 ( A l a . C i v . App. 2007). 

The p l a i n t e x t of § 26-10A-26(a) p r o v i d e s t h a t an 

a g g r i e v e d p a r t y has 14 days t o f i l e an a p p e a l from the f i n a l 

judgment of a d o p t i o n . The d e n i a l of a Rule 60(b) motion 

p e r t a i n i n g t o a case governed by the Alabama A d o p t i o n Code i s 

not a f i n a l judgment of a d o p t i o n from which an a p p e a l must be 

taken w i t h i n 14 days. Rather, i t i s a s e p a r a t e f i n a l judgment 

from which an a p p e a l l i e s and t o which the 14-day p r e s c r i p t i v e 

p e r i o d of § 26-10A-26(a) does not a p p l y . T h e r e f o r e , the 

p e r i o d f o r f i l i n g a n o t i c e of a p p e a l from the d e n i a l of a Rule 

60(b) motion p e r t a i n i n g t o an a d o p t i o n p r o c e e d i n g b e f o r e the 
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p r o b a t e c o u r t i s 42 days p u r s u a n t t o Rule 4 ( a ) ( 1 ) , A l a . R. 

App. P.4 

As noted, the f a t h e r f i l e d t h r e e s e p a r a t e postjudgment 

motions p e r t a i n i n g t o b o t h c a s e s , which the p r o b a t e c o u r t 

r u l e d were s u c c e s s i v e postjudgment motions. The s t e p f a t h e r 

contends t h a t the motions were s u c c e s s i v e postjudgment 

motions, t h a t the p r o b a t e c o u r t l a c k e d j u r i s d i c t i o n t o 

c o n s i d e r the second and t h i r d motions, and t h a t , as a r e s u l t , 

the f a t h e r ' s a p peals are u n t i m e l y . 

"As s t a t e d by the Alabama Supreme Court i n Ex p a r t e  
K e i t h , 771 So. 2d 1018 ( A l a . 1998), ' [ a ] f t e r a t r i a l 
c o u r t has d e n i e d a postjudgment motion p u r s u a n t t o 
Rule 60(b), t h a t c o u r t does not have j u r i s d i c t i o n t o  
e n t e r t a i n a s u c c e s s i v e postjudgment motion t o 
" r e c o n s i d e r " or o t h e r w i s e r e v i e w i t s o r d e r d e n y i n g 
the Rule 60(b) motion.' 771 So. 2d a t 1022 (emphasis 
added). In o t h e r words, a p a r t y who has p r e v i o u s l y 
f i l e d an u n s u c c e s s f u l motion s e e k i n g r e l i e f under 
Rule 60(b) may not p r o p e r l y f i l e a second motion i n 
the t r i a l c o u r t t h a t , i n e f f e c t , r e q u e s t s the t r i a l 
c o u r t t o r e v i s i t i t s d e n i a l of the f i r s t motion, 
such as by r e a s s e r t i n g the grounds r e l i e d upon i n 
the f i r s t motion. See Wadsworth v. M a r k e l I n s . Co., 
906 So. 2d 179, 182 ( A l a . C i v . App. 2005) 
('Successive Rule 60(b) motions on the same grounds 
are g e n e r a l l y c o n s i d e r e d motions t o r e c o n s i d e r the 

4 R u l e 4 ( a ) ( 1 ) , A l a . R. App. P., p r o v i d e s , w i t h l i m i t e d 
e x c e p t i o n s , t h a t a n o t i c e of a p p e a l t o t h i s c o u r t must be 
f i l e d w i t h i n 42 days of the date of the e n t r y of the judgment 
appealed from. 
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o r i g i n a l r u l i n g and are not a u t h o r i z e d by Rule 

60(b).') " 

P i n k e r t o n Sec. & I n v e s t i g a t i o n s S e r v s . , I n c . v. Chamblee, 934 

So. 2d 386, 390-91 ( A l a . C i v . App. 2005) . The g e n e r a l r u l e 

a g a i n s t s u c c e s s i v e Rule 60(b) motions does not a p p l y when a 

subsequent Rule 60(b) motion r a i s e s new grounds upon which a 

judgment c o u l d be s e t a s i d e . See E.S.R., J r . v. Madison Cnty.  

Dep't of Human Res., 11 So. 3d 227, 230 n.2 ( A l a . C i v . App. 

2008); see a l s o McLendon v. Hepburn, 876 So. 2d 479, 483 ( A l a . 
C i v . App. 2003). 

In h i s f i r s t postjudgment motion, f i l e d on August 31, 

2012, the f a t h e r a l l e g e d t h a t he d i d not r e c e i v e n o t i c e of the 

h e a r i n g and t h e r e f o r e t h a t the J u l y 18, 2012, a d o p t i o n 

judgments were due t o be s e t a s i d e . The body of the motion 

r e q u e s t e d r e l i e f from the a d o p t i o n judgments under Rule 59 and 

Rule 60(b) . On a p p e a l , the f a t h e r a l s o contends t h a t , because 

he d i d not appear a t the h e a r i n g , h i s f i r s t postjudgment 

motion c o u l d be viewed as a motion t o s e t a s i d e d e f a u l t 

judgments p u r s u a n t t o Rule 5 5 ( c ) , A l a . R. C i v . P., which i s 

"the p r o p e r v e h i c l e f o r r e q u e s t i n g a t r i a l c o u r t t o s e t a s i d e 

a d e f a u l t judgment W i l l i a m s v. W i l l i a m s , 70 So. 3d 332, 

333 ( A l a . C i v . App. 2009). "Both a Rule 59(e) and a Rule 55(c) 
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motion, however, must be f i l e d w i t h i n 30 days of the judgment 

b e i n g c h a l l e n g e d . See Rule 5 9 ( b ) , A l a . R. C i v . P., and Rule 

55(c) ." I d . The f a t h e r ' s f i r s t postjudgment motion was f i l e d 

more than 30 days a f t e r the p r o b a t e c o u r t ' s a d o p t i o n judgments 

were e n t e r e d and was t h e r e f o r e not a t i m e l y motion under 

e i t h e r Rule 59(e) or Rule 5 5 ( c ) . The f a t h e r ' s f i r s t 

postjudgment motion, however, can be p r o p e r l y c o n s t r u e d as a 

Rule 60(b) motion f o r r e l i e f from the d e f a u l t . I d . ( c i t i n g Ex 

p a r t e K i n g , 776 So. 2d 31, 35 ( A l a . 2000)); see a l s o 

Committee Comments on 1973 A d o p t i o n of Rule 55, A l a . R. C i v . 

P.("Rule 60 becomes a v a i l a b l e when more than t h i r t y days has 

passed s i n c e the e n t r y of the judgment by d e f a u l t . " ) . The 

p r o b a t e c o u r t e n t e r e d an o r d e r denying the f i r s t postjudgment 

motion on September 17, 2012, w i t h o u t h o l d i n g a h e a r i n g and 

w i t h o u t s p e c i f y i n g a reason f o r the d e n i a l . The f a t h e r d i d 

not a p p e a l the d e n i a l of the f i r s t postjudgment motion u n t i l 

November 16, 2012, which i s more than 42 days a f t e r the 

p r o b a t e c o u r t ' s d e n i a l of the motion. Because the appeals are 

u n t i m e l y as t o the f i r s t Rule 60(b) motion, t h i s c o u r t l a c k s 

j u r i s d i c t i o n t o c o n s i d e r the m e r i t s of the f a t h e r ' s appeals as 

to h i s f i r s t postjudgment motion. A c c o r d i n g l y , the f a t h e r ' s 
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appeals are d i s m i s s e d i n s o f a r as they p e r t a i n t o h i s f i r s t 

postjudgment motion. 

In h i s second postjudgment motion, the f a t h e r argued f o r 

the f i r s t time t h a t the p r o b a t e c o u r t ' s a d o p t i o n judgments 

were due t o be s e t a s i d e because, the f a t h e r argued, the 

s t e p f a t h e r p e r p e t r a t e d a " f r a u d upon the c o u r t " 5 by a s s e r t i n g 

5 R u l e 60(b) (3) a l l o w s "the c o u r t [to] r e l i e v e a p a r t y 
from a f i n a l judgment ... f o r ... f r a u d ... , 
m i s r e p r e s e n t a t i o n , or o t h e r misconduct of an adverse p a r t y . " 
To the e x t e n t t h a t the f a t h e r c l a i m s t h a t the s t e p f a t h e r ' s 
a s s e r t i o n s i n the p e t i t i o n s c o n s t i t u t e d a " f r a u d upon the 
c o u r t , " we note t h a t mere m i s r e p r e s e n t a t i o n s by a p a r t y are 
i n s u f f i c i e n t t o demonstrate " f r a u d upon the c o u r t " : 

"'[The supreme c o u r t ] has d e f i n e d " f r a u d upon 
the c o u r t " as t h a t s p e c i e s of f r a u d t h a t d e f i l e s or 
attempts t o d e f i l e the c o u r t i t s e l f or t h a t i s a 
f r a u d p e r p e t r a t e d by an o f f i c e r of the c o u r t , and i t 
does not i n c l u d e f r a u d among the p a r t i e s , w i t h o u t 
more." Waters v. J o l l y , 582 So. 2d 1048, 1055 ( A l a . 
1991) ( c i t i n g Brown v. K i n g s b e r r y Mortgage Co., 349 
So. 2d 564 ( A l a . 1977), and Spindlow v. Spindlow, 
512 So. 2d 918 ( A l a . C i v . App. 1987)). B l a c k ' s Law  
D i c t i o n a r y 686 (8th ed. 2004) d e f i n e s ' f r a u d on the 
c o u r t ' as f o l l o w s : 'In a j u d i c i a l p r o c e e d i n g , a 
l a w y e r ' s or p a r t y ' s misconduct so s e r i o u s t h a t i t 
undermines or i s i n t e n d e d t o undermine the i n t e g r i t y 
of the p r o c e e d i n g . ' See Ex p a r t e Free, 910 So. 2d 
753 ( A l a . 2005). The cases i n which f r a u d on the 
c o u r t has been found, f o r the most p a r t , have been 
cases i n which t h e r e was 'the most e g r e g i o u s conduct 
i n v o l v i n g a c o r r u p t i o n of the j u d i c i a l p r o c e s s 
i t s e l f , ' such as the b r i b e r y of a judge or the 
employment of c o u n s e l t o i m p r o p e r l y i n f l u e n c e the 
c o u r t . 11 C h a r l e s A. Wright e t a l . , F e d e r a l P r a c t i c e 
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i n the a d o p t i o n p e t i t i o n t h a t " t h e r e e x i s t no o t h e r o r d e r s of 

Court r e g a r d i n g c u s t o d y , v i s i t a t i o n or a c c e s s t o the 

adoptee." 6 The motion was f i l e d w i t h i n the four-month p e r i o d 

p r e s c r i b e d by Rule 6 0 ( b ) . Compared t o the f i r s t postjudgment 

motion, the second postjudgment motion r a i s e d an e n t i r e l y new 

ground upon which the a d o p t i o n judgments c o u l d p o t e n t i a l l y be 

s e t a s i d e ; t h e r e f o r e , the second motion was not a s u c c e s s i v e 

postjudgment motion i n r e l a t i o n t o the f i r s t postjudgment 

motion. The p r o b a t e c o u r t , however, r u l e d t h a t the second 

postjudgment motion was s u c c e s s i v e . Without a d d r e s s i n g the 

m e r i t s of the motion or h o l d i n g a h e a r i n g , the p r o b a t e c o u r t 

e r r o n e o u s l y d i s m i s s e d the second postjudgment motion f o r l a c k 

of j u r i s d i c t i o n on October 12, 2012. 

The t h i r d postjudgment motion, however, i s a s u c c e s s i v e 

motion. In the t h i r d postjudgment motion, the f a t h e r 

r e q u e s t e d t h a t the p r o b a t e c o u r t , p u r s u a n t t o Rule 59, a l t e r , 

& Procedure C i v . 2 d § 2870 (1995)." 

C h r i s t i a n v. Murray, 915 So. 2d 23, 28 ( A l a . 2005). 
6 P u r s u a n t t o § 26-10A-25(d), A l a . Code 1975, "[a] f i n a l 

decree of a d o p t i o n may not be c o l l a t e r a l l y a t t a c k e d , e x c e p t i n 
cases of f r a u d or where the adoptee has been kidnapped, a f t e r 
the e x p i r a t i o n of one year from the e n t r y of the f i n a l decree 
and a f t e r a l l a p p e a l s , i f any." 
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amend, or v a c a t e the October 12 o r d e r d i s m i s s i n g the second 

motion on the b a s i s t h a t the second postjudgment motion was 

based on an e n t i r e l y d i f f e r e n t ground than the f i r s t 

postjudgment motion. S t a t e d o t h e r w i s e , the t h i r d postjudgment 

motion i s n o t h i n g more than attempt t o have the p r o b a t e c o u r t 

r e c o n s i d e r i t s o r d e r d i s m i s s i n g the second postjudgment 

motion. 

" A f t e r a t r i a l c o u r t has d e n i e d a postjudgment 
motion p u r s u a n t t o Rule 60(b), t h a t c o u r t does not 
have j u r i s d i c t i o n t o e n t e r t a i n a s u c c e s s i v e 
postjudgment motion t o ' r e c o n s i d e r ' or o t h e r w i s e 
r e v i e w i t s o r d e r denying the Rule 60(b) motion, and 
such a s u c c e s s i v e postjudgment motion does not 
suspend the r u n n i n g of the time f o r f i l i n g a n o t i c e 
of a p p e a l . " 

Ex p a r t e K e i t h , 771 So. 2d 1018, 1022 ( A l a . 1998) . The 

f a t h e r ' s t h i r d postjudgment motion, t h e r e f o r e , d i d not t o l l 

the time f o r f i l i n g of a n o t i c e of a p p e a l . 

N o n e t h e l e s s , as they r e l a t e t o the second postjudgment 

motion, the f a t h e r ' s n o t i c e s of appea l t o t h i s c o u r t were 

t i m e l y . The p r o b a t e c o u r t ' s o r d e r of October 12, 2012, 

d i s m i s s i n g the f a t h e r ' s second postjudgment motion was a f i n a l 

judgment t h a t would i n d e p e n d e n t l y s u p p o r t the a p p e a l s . Food  

World, 980 So. 2d a t 406. Pursuant t o Rule 4 ( a ) ( 1 ) , A l a . R. 

App. P., the f a t h e r had 42 days t o f i l e n o t i c e s of a p p e a l from 
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the d i s m i s s a l of the second postjudgment motion. The n o t i c e s 

of a p p e a l were f i l e d on November 16, 2012, 35 days a f t e r the 

date of the f i n a l , a p p e a l a b l e o r d e r . T h e r e f o r e , the a p p e a l s , 

i n s o f a r as they p e r t a i n t o the f a t h e r ' s second postjudgment 

motion, are p r o p e r l y b e f o r e t h i s c o u r t . 

On a p p e a l , the f a t h e r a s s e r t s t h a t the p r o b a t e c o u r t 

e r r e d i n not h o l d i n g a h e a r i n g on h i s second postjudgment 

motion. We note t h a t " [ t ] h e r e i s no ... p r o c e d u r a l 

requirement t h a t a h e a r i n g be h e l d on a Rule 60(b) motion, 

even i f one i s r e q u e s t e d by the movant; indeed, no such 

h e a r i n g need be h e l d i f the motion i s c l e a r l y w i t h o u t 

substance and f r i v o l o u s . " Summers v. Summers, 89 So. 3d 141, 

143 ( A l a . C i v . App. 2011) ( c i t i n g Waldron v. F i k e s , 378 So. 2d 

1138, 1139 ( A l a . C i v . App. 1979)); see a l s o Snooky H a i r r e l l  

Volkswagen, I n c . v. Speer, 689 So. 2d 51, 53 ( A l a . 1997), 

B r a d f o r d v. B r a d f o r d , 628 So. 2d 732, 734 ( A l a . C i v . App. 

1993), and Ex p a r t e Oden, 617 So. 2d 1020, 1028 ( A l a . 

1 9 9 2 ) ( h o l d i n g t h a t a p a r t y might be e n t i t l e d t o a h e a r i n g on 

a Rule 60(b) motion when the p a r t y p r e s e n t s e v i d e n c e of 

e x t r a o r d i n a r y c i r c u m s t a n c e s t o support a r e v e r s a l of the 

judgment). Based on the r e c o r d , the p r o b a t e c o u r t d i d not 
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conduct a r e v i e w of the c o n t e n t s of the motion a s s e r t i n g t h a t 

a f r a u d had been committed i n the s t e p f a t h e r ' s p e t i t i o n s f o r 

a d o p t i o n . As noted above, the p r o b a t e c o u r t , i n s t e a d , 

d i s m i s s e d the f a t h e r ' s second postjudgment motion w i t h o u t 

c o n s i d e r i n g the motion a t a l l on the b a s i s t h a t , the c o u r t 

b e l i e v e d , i t d i d not have j u r i s d i c t i o n t o e n t e r t a i n the second 

motion. Because we have determined t h a t the p r o b a t e c o u r t had 

j u r i s d i c t i o n t o c o n s i d e r the second postjudgment motion, we 

r e v e r s e the p r o b a t e c o u r t ' s o r d e r d i s m i s s i n g the f a t h e r ' s 

second postjudgment motion and remand the cause t o the p r o b a t e 

c o u r t t o c o n s i d e r the a s s e r t i o n s i n the second motion, whether 

those a s s e r t i o n s w a r r a n t a h e a r i n g , and, i f so, whether r e l i e f 

s h o u l d be g r a n t e d . In a s s e s s i n g the m e r i t s of the f a t h e r ' s 

second postjudgment motion, the p r o b a t e c o u r t s h a l l make a 

d e t e r m i n a t i o n as t o whether the f a t h e r has " p r e s e n t e d e v i d e n c e 

of e x t r a o r d i n a r y c i r c u m s t a n c e s and of d i l i g e n c e s u f f i c i e n t t o 

w a r r a n t a h e a r i n g on [ h i s ] Rule 60(b) [] motion f o r r e l i e f " 

from the p r o b a t e c o u r t ' s judgments. Speer, 689 So. 2d a t 54. 

The o r d e r d i s m i s s i n g the f a t h e r ' s second Rule 60(b) 

postjudgment motion i s r e v e r s e d , and the cause i s remanded t o 
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the p r o b a t e c o u r t f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

2120165 -- APPEAL DISMISSED IN PART; ORDER OF OCTOBER 12, 
2 012, REVERSED; AND CAUSE REMANDED. 

2120166 -- APPEAL DISMISSED IN PART; ORDER OF OCTOBER 12, 
2012, REVERSED; AND CAUSE REMANDED. 

Thompson, P.J., and Moore, J . , concur. 

P i t t m a n , J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thomas, J . , re c u s e s h e r s e l f . 
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