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PER CURIAM. 

Jason Ray Sweatman, an inmate a t V e n t r e s s C o r r e c t i o n a l 

F a c i l i t y ("the p r i s o n " ) , appeals from a judgment d i s m i s s i n g 

h i s c i v i l a c t i o n a g a i n s t the warden o f the p r i s o n , J.C. G i l e s , 

and the c h a p l a i n of the p r i s o n , D a n i e l B. Rieben. 
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Sweatman f i l e d a c o m p l a i n t a g a i n s t G i l e s and Rieben, b o t h 

i n d i v i d u a l l y and i n t h e i r o f f i c i a l c a p a c i t i e s , p u r s u a n t t o 42 

U.S.C. § 1983. In the c o m p l a i n t , Sweatman a l l e g e d t h a t G i l e s 

had v i o l a t e d h i s E i g h t h Amendment r i g h t s by f a i l i n g t o e n f o r c e 

the p r i s o n ' s no-smoking p o l i c y . S p e c i f i c a l l y , Sweatman 

a s s e r t e d t h a t G i l e s " a c t e d w i t h d e l i b e r a t e i n d i f f e r e n c e " by 

f a i l i n g t o e n f o r c e the p r i s o n ' s no-smoking p o l i c y i n s i d e the 

p r i s o n f a c i l i t y . G i l e s ' s conduct, Sweatman a l l e g e d , r e s u l t e d 

i n h i s n e a r - c o n s t a n t exposure t o secondhand tobacco smoke, 

a l s o known as e n v i r o n m e n t a l tobacco smoke ("ETS"), " c a u s i n g 

him nausea and h i s eyes t o burn and a l s o c a u s i n g [ h i m ] t o have 

d i f f i c u l t y b r e a t h i n g . " In the c o m p l a i n t , Sweatman a l s o 

a l l e g e d t h a t exposure t o secondhand smoke "has been proven by 

m e d i c a l s c i e n c e t o cause adverse h e a l t h e f f e c t s i n c l u d i n g but 

not l i m i t e d t o cancer, h e a r t d i s e a s e , and e t c . " 

Sweatman a s s e r t e d t h a t Rieben had v i o l a t e d h i s F i r s t 

Amendment r i g h t s . Sweatman a l l e g e d t h a t Rieben "governed" the 

p r i s o n ' s "honor dorm," where, he s a i d , the p r i s o n ' s no-smoking 

p o l i c y was "halfway" e n f o r c e d . 1 Sweatman f u r t h e r a l l e g e d t h a t 

1 I n Sweatman's c o m p l a i n t , he d i d not c l a r i f y what he meant 
by s a y i n g t h a t the p r i s o n ' s no-smoking p o l i c y was "halfway" 
e n f o r c e d i n the honor dorm. In f a c t , he put the word 
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any inmate r e s i d i n g i n the honor dorm was r e q u i r e d t o a t t e n d 

a t l e a s t one r e l i g i o u s s e r v i c e a month. Such a req u i r e m e n t , 

Sweatman a l l e g e d , v i o l a t e d h i s r i g h t s under the Free E x e r c i s e 

C l a u s e of the F i r s t Amendment. 

As r e l i e f , Sweatman sought an i n j u n c t i o n o r d e r i n g G i l e s 

and Rieben, among o t h e r t h i n g s , t o p r o v i d e a nonsmoking dorm 

w i t h o u t imposing " r e l i g i o u s r e q u i r e m e n t s " ; t o p r o v i d e 

d e s i g n a t e d smoking areas f o r b o t h inmates and c o r r e c t i o n a l 

o f f i c e r s ; t o p r o h i b i t smoking near the h e a l t h - c a r e u n i t , the 

"chow l i n e , " and the " p i l l l i n e " ; and t o s t r i c t l y e n f o r c e the 

p r i s o n ' s no-smoking p o l i c y . He a l s o sought monetary damages. 

G i l e s and Rieben f i l e d a motion t o d i s m i s s Sweatman's 

c o m p l a i n t o r , a l t e r n a t i v e l y , f o r a summary judgment. In t h e i r 

motion, t h e y a s s e r t e d t h a t Sweatman had f a i l e d t o s t a t e a 

c l a i m upon which r e l i e f c o u l d be g r a n t e d , and they c l a i m e d 

t h a t t h e y were e n t i t l e d t o v a r i o u s forms of immunity. No 

e v i d e n t i a r y s u b m i s s i o n was f i l e d i n su p p o r t of t h e i r motion. 

On November 25, 2012, the Barbour C i r c u i t C ourt ("the 

t r i a l c o u r t " ) d i s m i s s e d the a c t i o n "pursuant t o Rule 1 2 ( b ) [ , 

A l a . R. C i v . P . ] . " Sweatman appealed the judgment t o the 

"halfway" i n q u o t a t i o n marks. 

3 



2120203 

Alabama Supreme C o u r t , which t r a n s f e r r e d the appea l t o t h i s 

c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1976. 

In h i s b r i e f t o t h i s c o u r t , Sweatman contends t h a t the 

t r i a l c o u r t i m p r o p e r l y d i s m i s s e d the a c t i o n on the ground of 

immunity. As mentioned, i n h i s c o m p l a i n t Sweatman a s s e r t e d 

c l a i m s a g a i n s t G i l e s and Rieben i n both t h e i r o f f i c i a l and 

t h e i r i n d i v i d u a l c a p a c i t i e s , p u r s u a n t t o 42 U.S.C. § 1983. 

That s t a t u t e p r o v i d e s , i n p e r t i n e n t p a r t : 

"Every p e r s o n who, under c o l o r of any s t a t u t e , 
o r d i n a n c e , r e g u l a t i o n , custom, or usage, of any 
S t a t e or T e r r i t o r y or the D i s t r i c t of Columbia, 
s u b j e c t s , or causes t o be s u b j e c t e d , any c i t i z e n of 
the U n i t e d S t a t e s or o t h e r p e r s o n w i t h i n the 
j u r i s d i c t i o n t h e r e o f t o the d e p r i v a t i o n of any 
r i g h t s , p r i v i l e g e s , or i m m u n i t i e s s e c u r e d by the 
C o n s t i t u t i o n and laws, s h a l l be l i a b l e t o the p a r t y 
i n j u r e d i n any a c t i o n a t law, s u i t i n e q u i t y , or 
o t h e r p r o p e r p r o c e e d i n g f o r r e d r e s s " 

G i l e s and Rieben a s s e r t e d i n t h e i r motion t o d i s m i s s , and 

a s s e r t i n t h e i r b r i e f on a p p e a l , t h a t , as s t a t e employees, 

th e y are e n t i t l e d t o s o v e r e i g n immunity. A l t h o u g h they d i d 

not e x p l i c i t l y a s s e r t q u a l i f i e d immunity, we d i s c u s s i t s 

a p p l i c a t i o n i n t h i s case out of an abundance of c a u t i o n . In 

Watkins v. Mitchem, 50 So. 3d 485 ( A l a . C i v . App. 2010), t h i s 

c o u r t a d d r e s s e d the a p p l i c a t i o n of s o v e r e i g n immunity and 
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q u a l i f i e d immunity t o s t a t e employees i n the c o n t e x t o f § 1983 

a c t i o n s , s t a t i n g : 

" I n the d e f e n d a n t s ' answer, t h e y s t a t e d : 'The 
defendants named i n t h e i r o f f i c i a l c a p a c i t y p l e a d 
the a f f i r m a t i v e defense o f s o v e r e i g n immunity.' 
S o v e r e i g n immunity, a r i s i n g p u r s u a n t t o the Alabama 
C o n s t i t u t i o n o f 1901, § 14, p r o v i d e s no p r o t e c t i o n 
t o the defendants because ' [ s ] e c t i o n 14 immunity has 
no a p p l i c a b i l i t y t o f e d e r a l - l a w c l a i m s . ' B e d s ole v. 
C l a r k , 33 So. 3d 9, 13 ( A l a . C i v . App. 2009) 
( r e j e c t i n g d e f e n d a n t s ' argument t h a t they were 
e n t i t l e d t o a summary judgment on p l a i n t i f f ' s 42 
U.S.C. § 1983 c l a i m on the b a s i s of s o v e r e i g n 
immunity). See a l s o Ex p a r t e R u s s e l l , 31 So. 3d 
694, 696 ( A l a . C i v . App. 2009) ( a c t i o n s s e e k i n g a 
d e c l a r a t o r y judgment or a c t i o n s s e e k i n g t o e n j o i n 
s t a t e o f f i c i a l s from e n f o r c i n g an u n c o n s t i t u t i o n a l 
law are not s u b j e c t t o s o v e r e i g n immunity). But see  
W i l l [v. M i c h i g a n Department of S t a t e P o l i c e , 491 
U.S. 58 (1989)], ( r e c o g n i z i n g t h a t governmental 
o f f i c i a l s and governmental employees are s u b j e c t t o 
s u i t i n § 1983 a c t i o n s f o r p r o s p e c t i v e i n j u n c t i v e 
r e l i e f ) ; and G r i s w o l d [v. Alabama Dep't of Indus.  
R e l a t i o n s , 903 F. Supp. 1492, 1500 n. 7 (M.D. A l a . 
1995)] (same). Because Watkins's c o m p l a i n t a s s e r t e d 
o n l y f e d e r a l - l a w c l a i m s , the t r i a l c o u r t c o u l d not 
have p r o p e r l y g r a n t e d the i n d i v i d u a l d e f e n d a n t s , 
named i n t h e i r o f f i c i a l c a p a c i t i e s , a judgment on 
the p l e a d i n g s on the b a s i s of s o v e r e i g n immunity. 
To the e x t e n t Watkins sought monetary damages 
a g a i n s t the i n d i v i d u a l defendants i n t h e i r o f f i c i a l 
c a p a c i t i e s , however, the t r i a l c o u r t ' s judgment i n 
f a v o r of the i n d i v i d u a l d efendants i s a f f i r m e d 
because c l a i m s f o r such r e l i e f are b a r r e d under § 
1983. See W i l l , s u p r a ; and G r i s w o l d , s u p r a . 

"The i n d i v i d u a l defendants a l s o a s s e r t e d i n 
t h e i r answer: 'The defendants named i n t h e i r 
i n d i v i d u a l c a p a c i t y p l e a d the a f f i r m a t i v e defense of 
q u a l i f i e d immunity.' Q u a l i f i e d immunity a p p l i e s 
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o n l y t o governmental o f f i c i a l s and governmental 
employees sued i n t h e i r i n d i v i d u a l c a p a c i t i e s . See  
F l o o d v. S t a t e of Alabama Dep't of Indus. R e l a t i o n s , 
948 F. Supp. 1535, 1547 (M.D. A l a . 1996) ( d i s c u s s i n g 
a p p l i c a t i o n of q u a l i f i e d immunity). In Ex p a r t e  
Madison County Board of E d u c a t i o n , 1 So. 3d 980 
( A l a . 2008), our supreme c o u r t s t a t e d : 

" ' " ' Q u a l i f i e d immunity i s d e s i g n e d t o a l l o w 
government o f f i c i a l s t o a v o i d the expense 
and d i s r u p t i o n of g o i n g t o t r i a l , and i s 
not m erely a defense t o l i a b i l i t y . ' Hardy  
v. Town of H a y n e v i l l e , 50 F. Supp. 2d 1176, 
1189 (M.D. A l a . 1999) . 'An o f f i c i a l i s 
e n t i t l e d t o q u a l i f i e d immunity i f he i s 
p e r f o r m i n g d i s c r e t i o n a r y f u n c t i o n s and h i s 
a c t i o n s do "'not v i o l a t e c l e a r l y 
e s t a b l i s h e d s t a t u t o r y or c o n s t i t u t i o n a l 
r i g h t s of which a r e a s o n a b l e p e r s o n would 
have known.'"' Hardy, 5 0 F. Supp. 2d a t 
1189 ( q u o t i n g L a n c a s t e r v. Monroe County, 
116 F.3d 1419, 1424 (11th C i r . 1 9 9 7 ) ) . " ' 

"Ex p a r t e Madison County Bd. of Educ., 1 So. 3d a t 
990 ( q u o t i n g Ex p a r t e Alabama Dep't of Youth S e r v s . , 
880 So. 2d 393, 402 ( A l a . 2003)). 

"In Hardy v. Town of H a y n e v i l l e , 50 F. Supp. 2d 
1176 (M.D. A l a . 1999), an inmate brought c l a i m s , 
p u r s u a n t t o 42 U.S.C. § 1983, a g a i n s t an a r r e s t i n g 
p o l i c e o f f i c e r , the c h i e f of p o l i c e , the mayor, and 
the Town of H a y n e v i l l e . Upon c o n s i d e r a t i o n of the 
de f e n d a n t s ' motion t o d i s m i s s the inmate's c l a i m s , 
the U n i t e d S t a t e s D i s t r i c t C ourt f o r the M i d d l e 
D i s t r i c t of Alabama d i s c u s s e d a t l e n g t h the law 
a p p l i c a b l e t o the a f f i r m a t i v e defense of q u a l i f i e d 
immunity. The c o u r t s t a t e d : 

"'[The] Defendants ... have a s s e r t e d 
the defense of q u a l i f i e d immunity i n a Rule 
12(b)(6) motion t o d i s m i s s , and th e y are 
e n t i t l e d t o q u a l i f i e d immunity a t t h i s 
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stage i n the p r o c e e d i n g s i f the 
P l a i n t i f f s [ ' ] c o m p l a i n t f a i l s t o a l l e g e a 
v i o l a t i o n of a c l e a r l y e s t a b l i s h e d 
c o n s t i t u t i o n a l r i g h t . Santamorena v.  
G e o r g i a M i l i t a r y C o l l e g e , 147 F.3d 1337, 
1340 (11th C i r . 1998) . To overcome t h i s 
immunity, a p l a i n t i f f has the burden of 
" p o i n t i n g t o case law which p r e d a t e s the 
o f f i c i a l ' s a l l e g e d improper conduct, 
i n v o l v e s m a t e r i a l l y s i m i l a r f a c t s , and 
t r u l y compels the c o n c l u s i o n t h a t the 
p l a i n t i f f had a r i g h t under f e d e r a l law." 
I d . When c o n s i d e r i n g whether the law 
a p p l i c a b l e t o c e r t a i n f a c t s i s c l e a r l y 
e s t a b l i s h e d , the f a c t s of the case need not 
be the same, but must be m a t e r i a l l y 
s i m i l a r . I d . a t 1339. Only i n e x c e p t i o n a l 
cases are the words of a f e d e r a l s t a t u t e or 
c o n s t i t u t i o n a l p r o v i s i o n s p e c i f i c enough, 
or the g e n e r a l c o n s t i t u t i o n a l r u l e a l r e a d y 
i d e n t i f i e d i n d e c i s i o n a l law so c l e a r l y 
a p p l i c a b l e , so t h a t s p e c i f i c case law i s 
not r e q u i r e d . See i d . a t 1339 n. 6. " I f 
case law, i n f a c t u a l terms, has not s t a k e d 
out a b r i g h t l i n e , q u a l i f i e d immunity 
almost always p r o t e c t s the defendant." 
L a s s i t e r v. Alabama A & M U n i v . , Bd. of  
T r u s t e e s , 28 F.3d 1146, 1150 (11th C i r . 
1994) ( i n t e r n a l q u o t a t i o n s and c i t a t i o n s 
o m i t t e d ) . ' 

"50 F. Supp. 2d a t 1189-90. Because i n response t o 
the i n d i v i d u a l d e f e n d a n t s ' motions t o d i s m i s s the 
inmate i n Hardy f a i l e d t o p r o v i d e the n e c e s s a r y 
caselaw, the d i s t r i c t c o u r t g r a n t e d the motions t o 
d i s m i s s as t o the defendants sued i n t h e i r 
i n d i v i d u a l c a p a c i t i e s . I d . a t 1190. 

"Upon c o n s i d e r a t i o n of the c l a i m s a s s e r t e d i n 
Watkins's c o m p l a i n t and the defenses a s s e r t e d i n the 
d e f e n d a n t s ' answer, the t r i a l c o u r t e n t e r e d a 
judgment i n f a v o r of the d e f e n d a n t s . Because the 
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t r i a l c o u r t c o n s i d e r e d o n l y those two p l e a d i n g s , the 
t r i a l c o u r t c o u l d not have p o s s i b l y c o n s i d e r e d any 
response f i l e d by Watkins t o the d e f e n d a n t s ' c l a i m 
of q u a l i f i e d immunity. Thus, the t r i a l c o u r t has 
not a f f o r d e d Watkins the o p p o r t u n i t y t o r e b u t the 
d e f e n d a n t s ' c l a i m t h a t they were e n t i t l e d t o 
q u a l i f i e d immunity. To the e x t e n t the t r i a l c o u r t 
e n t e r e d a judgment i n f a v o r of the i n d i v i d u a l 
d efendants on the b a s i s of t h a t a f f i r m a t i v e defense, 
t h a t judgment was p r e m a t u r e l y e n t e r e d . " 

Watkins, 50 So. 3d a t 490-91. 

As was the case i n Watkins, Sweatman's c o m p l a i n t a s s e r t e d 

o n l y f e d e r a l - l a w c l a i m s ; t h e r e f o r e , the t r i a l c o u r t c o u l d not 

have p r o p e r l y d i s m i s s e d the c l a i m s a g a i n s t G i l e s and Rieben, 

named i n t h e i r o f f i c i a l c a p a c i t i e s , on the b a s i s of s o v e r e i g n 

immunity. However, t o the e x t e n t Sweatman sought monetary 

damages a g a i n s t G i l e s and Rieben i n t h e i r o f f i c i a l c a p a c i t i e s , 

the t r i a l c o u r t ' s judgment i n f a v o r of G i l e s and Rieben i s 

a f f i r m e d because c l a i m s f o r such r e l i e f are b a r r e d under § 

1983. Watkins, su p r a . 

In i t s o r d e r of d i s m i s s a l , the t r i a l c o u r t s t a t e d t h a t , 

i n g r a n t i n g the motion t o d i s m i s s , i t had c o n s i d e r e d 

Sweatman's c o m p l a i n t and G i l e s and Rieben's motion t o d i s m i s s . 

A g a i n , as was the case i n Watkins, the t r i a l c o u r t ' s f a i l u r e 

t o c o n s i d e r the o t h e r p l e a d i n g s or documents t h a t Sweatman 

f i l e d a f t e r the motion t o d i s m i s s was f i l e d d e p r i v e d Sweatman 
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of an o p p o r t u n i t y t o r e b u t a c l a i m of q u a l i f i e d immunity. We 

note t h a t "a motion t o d i s m i s s i s t y p i c a l l y not the 

a p p r o p r i a t e v e h i c l e by which t o a s s e r t q u a l i f i e d immunity or 

S t a t e - a g e n t immunity and ... n o r m a l l y the d e t e r m i n a t i o n as t o 

the e x i s t e n c e of such a defense s h o u l d be r e s e r v e d u n t i l the 

summary-judgment s t a g e , f o l l o w i n g a p p r o p r i a t e d i s c o v e r y . " Ex  

p a r t e Alabama Dep't of M e n t a l H e a l t h & M e n t a l R e t a r d a t i o n , 8 37 

So. 2d 808, 813-14 ( A l a . 2002). A c c o r d i n g l y , t o the e x t e n t 

the t r i a l c o u r t d i s m i s s e d Sweatman's § 1983 a c t i o n on the 

ground t h a t G i l e s and Rieben were e n t i t l e d t o q u a l i f i e d 

immunity, such a d e t e r m i n a t i o n was premature. Watkins, 50 So. 

3d a t 491. 

Furthermore, we note t h a t on November 20, 2012, f i v e days 

b e f o r e the t r i a l c o u r t e n t e r e d i t s judgment d i s m i s s i n g the 

a c t i o n , Sweatman f i l e d an o b j e c t i o n t o the motion t o d i s m i s s , 

a l t h o u g h the t r i a l c o u r t a p p a r e n t l y d i d not c o n s i d e r t h a t 

o b j e c t i o n . In t h a t o b j e c t i o n , Sweatman s t a t e d : 

" I n the most r e c e n t years s o c i e t y ' s a d d i t u d e 
[ s i c ] ha[s] e v o l v e d t o the p o i n t t h a t unwanted 
exposure t o ETS may amount t o a v i o l a t i o n of 
' s o c i e t y ' s e v o l v i n g s t a n d a r d s of decency' because 
the h e a l t h consequences from ETS are m a g n i f i e d i n 
p r i s o n s e t t i n g s because of the n e a r l y c o n s t a n t 
exposure of ETS. Avery v. P o w e l l , 695 F. Supp. 632 
(D.N.H. 1988)." 
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In Avery v. P o w e l l , 695 F. Supp. 632 (D.N.H. 1988), an 

a c t i o n brought by a p r i s o n inmate p u r s u a n t t o § 1983, the 

U n i t e d S t a t e s D i s t r i c t Court f o r the D i s t r i c t of New Hampshire 

d e n i e d a p r i s o n warden's motion t o d i s m i s s an inmate's c l a i m 

t h a t h i s E i g h t h Amendment r i g h t s were b e i n g v i o l a t e d because 

of c o n t i n u o u s exposure t o secondhand tobacco smoke, or ETS. 

In r e a c h i n g i t s d e c i s i o n , the d i s t r i c t c o u r t s t a t e d : 

"[B]ecause 'the tou c h s t o n e [of c r u e l and un u s u a l 
punishment] i s the e f f e c t upon the i m p r i s o n e d , ' 
Rhodes [v. Chapman,] 452 U.S. [337] a t 367 [(1981)] 
(Brennan, J . , c o n c u r r i n g ) , and because s o c i e t y has 
r e c o g n i z e d t h a t exposure t o ETS may be a p o t e n t i a l l y 
s i g n i f i c a n t danger t o h e a l t h , t h i s Court f i n d s f o r 
the purposes of t h i s motion t h a t , because p l a i n t i f f 
might e s t a b l i s h t h a t h i s c o n s t a n t i n v o l u n t a r y 
exposure t o ETS i s h a r m f u l t o h i s h e a l t h , he has 
s t a t e d a c l a i m f o r c r u e l and un u s u a l punishment 
under the E i g h t h Amendment." 

Avery, 695 F. Supp. a t 640. 

By c i t i n g an o p i n i o n - - w r i t t e n more than 20 years b e f o r e 

the w r o n g f u l conduct a l l e g e d i n t h i s c a s e - - t h a t h e l d t h a t 

c o n s t a n t i n v o l u n t a r y exposure t o ETS c o u l d c o n s t i t u t e a 

v i o l a t i o n of h i s E i g h t h Amendment r i g h t s , i t appears t h a t 

Sweatman met h i s burden of " ' " p o i n t i n g t o case law which 

p r e d a t e s the o f f i c i a l ' s a l l e g e d improper conduct, i n v o l v e s 

m a t e r i a l l y s i m i l a r f a c t s , and t r u l y compels the c o n c l u s i o n 
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t h a t the p l a i n t i f f had a r i g h t under f e d e r a l law."'" Watkins, 

50 So. 3d a t 491 ( q u o t i n g Hardy v. Town of H a y n e v i l l e , 50 F. 

Supp. 2d 1176, 1189-90 (M.D. A l a . 1999), q u o t i n g i n t u r n 

Santamorena v. G e o r g i a M i l i t a r y C o l l . , 147 F.3d 1337, 1340 

(11th C i r . 1998)). 

G i l e s and Rieben have a l s o a s s e r t e d t h a t they are 

e n t i t l e d t o s t a t e - a g e n t immunity. However, as t h i s c o u r t has 

p r e v i o u s l y noted, s t a t e agent immunity does not a p p l y t o § 

1983 c l a i m s . F e l d e r v. A l l e n , 29 So. 3d 897, 901 n.2 ( A l a . 

C i v . App. 2002). Moreover, i t i s w e l l s e t t l e d t h a t 

s t a t e - a g e n t immunity does not o p e r a t e t o bar a c t i o n s s e e k i n g 

i n j u n c t i v e or d e c l a r a t o r y r e l i e f a g a i n s t s t a t e agents. 

C o l b e r t Cnty. Bd. of Educ. v. James, 83 So. 3d 473, 481 ( A l a . 

2011); see a l s o Matthews v. Alabama A g r i c . & Mech. U n i v . , 78 7 

So. 2d 691, 698 ( A l a . 2000) ( n o t i n g t h a t an a c t i o n s e e k i n g 

i n j u n c t i v e or d e c l a r a t o r y r e l i e f a g a i n s t a s t a t e agent i s not 

b a r r e d by the d o c t r i n e of s t a t e - a g e n t immunity). A c c o r d i n g l y , 

t o the e x t e n t the t r i a l c o u r t may have g r a n t e d the motion t o 

d i s m i s s Sweatman's c l a i m s f o r i n j u n c t i v e r e l i e f on the b a s i s 

of s t a t e - a g e n t immunity, i t e r r e d i n d o i n g so. 

11 
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Sweatman a l s o contends t h a t the d i s m i s s a l of h i s § 1983 

a c t i o n based on h i s a l l e g e d f a i l u r e t o s t a t e a c l a i m f o r which 

r e l i e f c o u l d be g r a n t e d was improper. 

" ' I n Nance v. Matthews, 622 So. 2d 297 ( A l a . 
1993),[the supreme c o u r t ] s t a t e d the s t a n d a r d of 
r e v i e w a p p l i c a b l e t o a r u l i n g on a motion t o 
d i s m i s s : 

"'On a p p e a l , a d i s m i s s a l i s not 
e n t i t l e d t o a presumption of c o r r e c t n e s s . 
The a p p r o p r i a t e s t a n d a r d of r e v i e w under 
Rule 1 2 ( b ) ( 6 ) [ , A l a . R. C i v . P.,] i s 
whether, when the a l l e g a t i o n s of the 
c o m p l a i n t are viewed most s t r o n g l y i n the 
p l e a d e r ' s f a v o r , i t appears t h a t the 
p l e a d e r c o u l d prove any s e t of 
c i r c u m s t a n c e s t h a t would e n t i t l e [ i t ] t o 
r e l i e f . In making t h i s d e t e r m i n a t i o n , t h i s 
C ourt does not c o n s i d e r whether the 
p l a i n t i f f w i l l u l t i m a t e l y p r e v a i l , but o n l y 
whether [ i t ] may p o s s i b l y p r e v a i l . We note 
t h a t a Rule 12(b)(6) d i s m i s s a l i s p r o p e r 
o n l y when i t appears beyond doubt t h a t the 
p l a i n t i f f can prove no s e t of f a c t s i n 
s u p p o r t of the c l a i m t h a t would e n t i t l e the 
p l a i n t i f f t o r e l i e f . ' 

"622 So. 2d a t 299 ( c i t a t i o n s o m i t t e d ) . " 

Knox v. Western World I n s . Co., 893 So. 2d 321, 322 ( A l a . 

2004). 

A c o r r e c t i o n a l o f f i c i a l may be h e l d l i a b l e under the 

U n i t e d S t a t e s C o n s t i t u t i o n f o r a c t i n g w i t h " d e l i b e r a t e 

i n d i f f e r e n c e " t o an inmate's h e a l t h or s a f e t y when the 
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o f f i c i a l knows t h a t the inmate f a c e s "a s u b s t a n t i a l r i s k of 

s e r i o u s harm" and w i t h such knowledge d i s r e g a r d s t h a t r i s k by 

f a i l i n g t o take r e a s o n a b l e measures t o abate i t . Farmer v.  

Brennan, 511 U.S. 825, 828 (1994). As Sweatman p o i n t s out i n 

h i s b r i e f on a p p e a l , the U n i t e d S t a t e s Supreme Court has 

s t a t e d t h a t a cause of a c t i o n e x i s t s under the E i g h t h 

Amendment when a p r i s o n e r a l l e g e s t h a t p r i s o n o f f i c i a l s have, 

w i t h d e l i b e r a t e i n d i f f e r e n c e , exposed him or her t o l e v e l s of 

ETS t h a t pose an u n r e a s o n a b l e r i s k of harm t o h i s or her 

f u t u r e h e a l t h . H e l l i n g v. McKinney, 509 U.S. 25, 35 (1993) 

( c o n c l u d i n g t h a t p r i s o n e r s t a t e d a c l a i m when he was f o r c e d t o 

share a c e l l w i t h a f i v e - p a c k - p e r - d a y smoker); see a l s o  

A t k i n s o n v. T a y l o r , 316 F.3d 257, 262 (3d C i r . 2003) ( h o l d i n g 

t h a t a p r i s o n e r who c l a i m e d t h a t he had s h a r e d a c e l l w i t h 

c o n s t a n t smokers f o r many months s t a t e d a c l a i m f o r a 

v i o l a t i o n of a c l e a r l y e s t a b l i s h e d r i g h t ) ; and Avery v.  

P o w e l l , supra ( p r i s o n e r ' s a s s e r t i o n t h a t h i s c o n s t a n t 

i n v o l u n t a r y exposure t o ETS i s h a r m f u l t o h i s h e a l t h s t a t e d a 

c l a i m of c r u e l and u n u s u a l punishment). 

In t h i s case Sweatman a l l e g e d i n h i s c o m p l a i n t t h a t G i l e s 

had a c t e d w i t h d e l i b e r a t e i n d i f f e r e n c e t o h i s h e a l t h by 
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f a i l i n g t o e n f o r c e the p r i s o n ' s no-smoking p o l i c y and by 

f a i l i n g t o d e s i g n a t e smoking areas w i t h i n the p r i s o n f a c i l i t y . 

He does not i n c l u d e Rieben i n t h i s a l l e g a t i o n . As a r e s u l t of 

G i l e s ' s conduct, Sweatman a s s e r t e d , he has s u f f e r e d "near-

c o n s t a n t exposure" t o ETS, which has caused him t o e x p e r i e n c e 

nausea, b u r n i n g eyes, and d i f f i c u l t y b r e a t h i n g . He a l s o 

a s s e r t e d t h a t exposure t o ETS can have l o n g - t e r m adverse 

a f f e c t s on h i s h e a l t h . I t appears t h a t the o n l y a l l e g a t i o n 

Sweatman made as t o Rieben r e g a r d i n g the a l l e g e d v i o l a t i o n of 

h i s E i g h t h Amendment r i g h t s , as opposed t o h i s F i r s t Amendment 

r i g h t s , was t h a t Rieben a l l o w e d smokers who r e s i d e i n the 

honor dorm t o purchase tobacco p r o d u c t s . 

In t h e i r a p p e l l a t e b r i e f , G i l e s and Rieben a s s e r t t h a t 

the judgment i s due t o be a f f i r m e d because Sweatman f a i l e d t o 

e s t a b l i s h c e r t a i n elements r e q u i r e d t o s u s t a i n a § 1983 c l a i m . 

They s t a t e t h a t , " t o s u r v i v e summary judgment," Sweatman was 

r e q u i r e d t o produce s u f f i c i e n t e v i d e n c e of a s u b s t a n t i a l r i s k 

of s e r i o u s harm, t h e i r d e l i b e r a t e i n d i f f e r e n c e t o t h a t r i s k , 

and c a u s a t i o n . However, t h e i r argument and the a u t h o r i t i e s 

they r e l y on d e a l w i t h the p r o p r i e t y of a summary judgment, 

not the p r o p r i e t y of a d i s m i s s a l of an a c t i o n . In t h i s case, 
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the t r i a l c o u r t s t a t e d i n i t s judgment t h a t i s was d i s m i s s i n g 

Sweatman's a c t i o n . The l i t i g a t i o n i n t h i s a c t i o n has not y e t 

reached the summary-judgment s t a g e ; t h e r e f o r e , G i l e s and 

Rieben's argument and s u p p o r t i n g a u t h o r i t y as t o t h i s i s s u e 

are i n a p p l i c a b l e a t t h i s p o i n t i n the p r o c e e d i n g s . 

In l i g h t of the U n i t e d S t a t e s Supreme C o u r t ' s h o l d i n g i n 

H e l l i n g , 2 we conclude t h a t Sweatman's a l l e g a t i o n a g a i n s t 

G i l e s - - t h a t i s , t h a t G i l e s ' s conduct r e s u l t e d i n h i s "near-

c o n s t a n t exposure" t o ETS and t h a t t h a t exposure was harming 

h i s h e a l t h and p o s i n g a r i s k t o h i s f u t u r e health--was 

s u f f i c i e n t t o s t a t e a c l a i m upon which r e l i e f c o u l d be 

g r a n t e d . A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t e r r e d 

i n d i s m i s s i n g Sweatman's c l a i m t h a t G i l e s v i o l a t e d h i s E i g h t h 

Amendment r i g h t s . 

To the e x t e n t t h a t Sweatman's c o m p l a i n t may have a s s e r t e d 

an E i g h t h Amendment c l a i m a g a i n s t Rieben, we re a c h a d i f f e r e n t 

c o n c l u s i o n . A c c o r d i n g t o the c o m p l a i n t , Rieben, whom Sweatman 

a l l e g e s " g o v e r n [ s ] " the honor dorm, a l l o w s inmates r e s i d i n g i n 

2 T h i s c o u r t i s bound by the d e c i s i o n s of the U n i t e d S t a t e s 
Supreme C o u r t . See Ex p a r t e Hale, 6 So. 3d 452, 458 n. 5 
( A l a . 2008); and L i t t l e v. C o n s o l i d a t e d P u b l ' g Co., 83 So. 3d 
517, 525 ( A l a . C i v . App. 2011) . 
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the honor dorm t o purchase tobacco p r o d u c t s and o n l y " h alfway" 

e n f o r c e s the no-smoking p o l i c y . N o t h i n g i n Sweatman's 

c o m p l a i n t i n d i c a t e s how he i s i n any way harmed by Rieben's 

p r a c t i c e of a l l o w i n g honor-dorm inmates t o purchase tobacco 

p r o d u c t s . Even i f Sweatman p r o v e d h i s a l l e g a t i o n s a g a i n s t 

Rieben as t o t h i s apparent c l a i m , he would not be e n t i t l e d t o 

any r e l i e f . A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t 

p r o p e r l y d i s m i s s e d Sweatman's c l a i m t h a t Rieben v i o l a t e d h i s 

E i g h t h Amendment r i g h t s . See Knox, 893 So. 2d a t 322; and 

Rule 1 2 ( b ) ( 6 ) , A l a . R. C i v . P. 

Sweatman a l s o a l l e g e d t h a t Rieben v i o l a t e d the Free 

E x e r c i s e Clause of the F i r s t Amendment by r e q u i r i n g inmates 

who l i v e d i n the honor dorm t o a t t e n d a r e l i g i o u s s e r v i c e a t 

l e a s t once a month. The honor dorm, Sweatman a s s e r t e d , i s the 

o n l y l i v i n g a r e a a t the p r i s o n where the no-smoking p o l i c y 

was, a t l e a s t p a r t i a l l y , e n f o r c e d . T h e r e f o r e , i f an inmate 

wishes t o l i v e i n a smoke-free environment, he must a t t e n d a 

r e l i g i o u s s e r v i c e a t l e a s t once a month. Sweatman c l a i m e d 

t h a t he i s an a g n o s t i c and t h a t Rieben's requirement v i o l a t e d 

h i s F i r s t Amendment r i g h t not t o p a r t i c i p a t e i n r e l i g i o u s 

a c t i v i t i e s . 
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On a p p e a l , Sweatman makes o n l y a p a s s i n g r e f e r e n c e t o h i s 

F i r s t Amendment c l a i m . In h i s b r i e f , he s e t s f o r t h language 

from the F i r s t Amendment s t a t i n g t h a t "Congress s h a l l make no 

law r e s p e c t i n g an e s t a b l i s h m e n t of r e l i g i o n , or p r o h i b i t i n g 

the f r e e e x e r c i s e t h e r e o f . " He then c i t e s a case d e a l i n g w i t h 

a p r i s o n e r ' s r i g h t t o e x e r c i s e f r e e speech, which i s not a t 

i s s u e i n t h i s case. Sweatman has not i n c l u d e d any o t h e r 

a u t h o r i t y i n h i s a p p e l l a t e b r i e f , and he does not attempt t o 

make a l e g a l argument a s s e r t i n g t h a t h i s c o m p l a i n t s t a t e d a 

v a l i d F i r s t Amendment c l a i m a g a i n s t Rieben. 

We r e c o g n i z e t h a t Sweatman i s a p p e a r i n g b e f o r e t h i s c o u r t 

pro se. However, i t i s w e l l s e t t l e d t h a t " [ r ] u l e s g o v e r n i n g 

the o p e r a t i o n of the c o u r t s of t h i s s t a t e are no more 

f o r g i v i n g t o a pro se l i t i g a n t than t o one r e p r e s e n t e d by 

c o u n s e l . " L o c k e t t v. A.L. S a n d l i n Lumber Co., 588 So. 2d 889, 

890 ( A l a . C i v . App. 1991). 

"Rule 2 8 ( a ) ( 1 0 ) [ , A l a . R. App. P.,] r e q u i r e s 
t h a t arguments i n b r i e f s c o n t a i n d i s c u s s i o n s of 
f a c t s and r e l e v a n t l e g a l a u t h o r i t i e s t h a t s u p p o r t 
the p a r t y ' s p o s i t i o n . I f they do not, the arguments 
are waived. Moore v. P r u d e n t i a l R e s i d e n t i a l S e r v s .  
L t d . P ' s h i p , 849 So. 2d 914, 923 ( A l a . 2002); 
A r r i n g t o n v. M a t h i s , 929 So. 2d 468, 470 n. 2 ( A l a . 
C i v . App. 2005); Hamm v. S t a t e , 913 So. 2d 460, 486 
( A l a . Crim. App. 2002). 'This i s so, because " ' i t 
i s not the f u n c t i o n o f t h i s Court t o do a p a r t y ' s 
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l e g a l r e s e a r c h or t o make and address l e g a l 
arguments f o r a p a r t y based on u n d e l i n e a t e d g e n e r a l 
p r o p o s i t i o n s not s u p p o r t e d by s u f f i c i e n t a u t h o r i t y 
or argument.'"' Jimmy Day Plumbing & H e a t i n g , I n c .  
v. Smith, 964 So. 2d 1, 9 ( A l a . 2007) ( q u o t i n g 
B u t l e r v. Town of Argo, 871 So. 2d 1, 20 ( A l a . 
2003) , q u o t i n g i n t u r n Dykes v. Lane T r u c k i n g , I n c . , 
652 So. 2d 248, 251 ( A l a . 1994 ) ) . " 

White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 

1058 ( A l a . 2008). 

Because Sweatman f a i l e d t o make an argument t h a t 

c o m p l i e s w i t h Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e g a r d i n g the 

d i s m i s s a l of h i s F i r s t Amendment c l a i m , we a f f i r m the judgment 

of the t r i a l c o u r t as t o t h a t c l a i m . 3 

For the reasons s e t f o r t h above, t o the e x t e n t the t r i a l 

c o u r t ' s judgment d i s m i s s e d Sweatman's c l a i m s f o r i n j u n c t i v e 

r e l i e f and h i s E i g h t h Amendment c l a i m a g a i n s t G i l e s , the 

judgment i s r e v e r s e d , and the cause i s remanded f o r f u r t h e r 

3Sweatman d i d make an argument r e g a r d i n g h i s F i r s t 
Amendment c l a i m i n h i s r e p l y b r i e f . Because he d i d not make 
t h a t argument i n h i s i n i t i a l b r i e f , however, we do not 
c o n s i d e r i t . Dunn v. Davenport, 958 So. 2d 873, 876 n. 2 
( A l a . C i v . App. 2006) ( d e c l i n i n g t o c o n s i d e r a d d i t i o n a l 
arguments made f o r the f i r s t time i n a p p e l l a n t ' s r e p l y b r i e f ) ; 
H u n t l e y v. Regions Bank, 807 So. 2d 512, 515 n. 2 ( A l a . 2001) 
( a p p e l l a n t ' s a d d i t i o n a l arguments r e g a r d i n g d e n i a l of motion 
to compel a r b i t r a t i o n were not c o n s i d e r e d because they were 
not r a i s e d i n the i n i t i a l b r i e f ) . 
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p r o c e e d i n g s . To the e x t e n t t h a t the judgment d i s m i s s e d 

Sweatman's F i r s t and E i g h t h Amendment c l a i m s a g a i n s t Rieben, 

the judgment i s a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

A l l the judges concur. 

19 


