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DONALDSON, Judge. 

D.B. ("the mother") appeals from a d e f a u l t judgment 

e n t e r e d by the Morgan J u v e n i l e Court ("the j u v e n i l e c o u r t " ) i n 

f a v o r of D.G. ("the f a t h e r " ) , awarding c u s t o d y o f S.G. ("the 

c h i l d " ) , the p a r t i e s ' minor c h i l d , t o the f a t h e r and o r d e r i n g 
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the mother t o pay c h i l d s u p p o r t . We a f f i r m the j u v e n i l e 

c o u r t ' s d e t e r m i n a t i o n t h a t i t a t t a i n e d j u r i s d i c t i o n over the 

mother; however, because we f i n d t h a t the mother was e n t i t l e d 

t o a h e a r i n g on her motion t o s e t a s i d e the d e f a u l t judgment, 

we r e v e r s e the d e n i a l by o p e r a t i o n o f law of her motion t o s e t 

a s i d e the judgment and remand the case. 

The c h i l d was born on September 26, 2009. The mother and 

the f a t h e r were never m a r r i e d , but they l i v e d t o g e t h e r i n the 

same r e s i d e n c e i n Morgan County u n t i l A p r i l 2012, when the 

f a t h e r t e m p o r a r i l y moved out o f the house. On A p r i l 16, 2012, 

the f a t h e r f i l e d a c o m p l a i n t t o e s t a b l i s h p a t e r n i t y i n the 

j u v e n i l e c o u r t . The f a t h e r a l s o sought custody o f the c h i l d , 

s u b j e c t t o the mother's r i g h t t o v i s i t a t i o n , as w e l l as c h i l d 

s u p p o r t from the mother. The r e c o r d r e v e a l s t h a t the c l e r k 

i s s u e d a summons f o r the mother w i t h the c o m p l a i n t on A p r i l 

27, 2012. The r e t u r n of s e r v i c e i n the r e c o r d i n d i c a t e s t h a t 

the mother was p e r s o n a l l y s e r v e d w i t h the c o m p l a i n t by p r i v a t e 

p r o c e s s s e r v e r on May 1, 2012, i n Morgan County. The s t r e e t 

address f o r the mother, p r o v i d e d t o the j u v e n i l e c o u r t by the 

f a t h e r , was the l o c a t i o n of the house where the mother and the 

f a t h e r had r e s i d e d t o g e t h e r u n t i l A p r i l 2012. The r e c o r d 
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r e v e a l s t h a t the mother moved out of the house sometime i n 

June or J u l y 2012, but t h a t the j u v e n i l e c o u r t was never 

p r o v i d e d a d i f f e r e n t address f o r her u n t i l a f t e r the e n t r y of 

the d e f a u l t judgment. 

On A p r i l 27, 2012, the j u v e n i l e c o u r t s e t a t r i a l date 

f o r June 6, 2012, t o address the i s s u e of p a t e r n i t y . The 

r e c o r d does not c l e a r l y e s t a b l i s h t h a t n o t i c e of the h e a r i n g 

was s e n t out w i t h the summons and c o m p l a i n t . The j u v e n i l e 

c o u r t ' s o r d e r r e q u i r e d the p a r t i e s t o submit t o g e n e t i c 

t e s t i n g and d i r e c t e d the mother t o appear on June 6 w i t h the 

c h i l d . On June 6, 2012, the f a t h e r appeared f o r the p a t e r n i t y 

t r i a l and s u b m i t t e d t o the t e s t . The mother f a i l e d t o appear. 

Sub s e q u e n t l y , the j u v e n i l e c o u r t i s s u e d an o r d e r f o r the 

mother t o appear b e f o r e the c o u r t f o r g e n e t i c t e s t i n g on J u l y 

10, 2012. The mother appeared w i t h the c h i l d on J u l y 10, 

2012. She a s s e r t s on a p p e a l t h a t she r e c e i v e d o r a l n o t i c e of 

the h e a r i n g from the f a t h e r and d i d not r e c e i v e the w r i t t e n 

o r d e r . On the c l i e n t - a u t h o r i z a t i o n form, which she was 

r e q u i r e d t o complete b e f o r e s u b m i t t i n g t o the g e n e t i c t e s t , 

the mother f a i l e d t o p r o v i d e an a d d r e s s . On J u l y 10, 2012, 

the j u v e n i l e c o u r t s e t another h e a r i n g f o r August 27, 2012. 
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N o t i c e of the h e a r i n g was presumably sent t o the mother a t the 

address i n i t i a l l y p r o v i d e d by the f a t h e r when the c o m p l a i n t 

was f i l e d . The f a t h e r appeared w i t h c o u n s e l on t h a t d a t e , but 

the mother d i d not appear. F o l l o w i n g the h e a r i n g , the 

j u v e n i l e c o u r t e n t e r e d an o r d e r a d j u d i c a t i n g D.G. t o be the 

f a t h e r of the c h i l d and awarding him v i s i t a t i o n . The j u v e n i l e 

c o u r t s e t the i s s u e s of custody, v i s i t a t i o n , and c h i l d s u p p o r t 

f o r t r i a l on November 8, 2012. The r e c o r d i n d i c a t e s t h a t the 

j u v e n i l e c o u r t sent n o t i c e o f the t r i a l s e t t i n g t o the mother 

and the f a t h e r on August 27, 2012. 

The j u v e n i l e c o u r t h e l d t r i a l as s c h e d u l e d on November 8, 

2012. The f a t h e r appeared, r e p r e s e n t e d by c o u n s e l , and the 

t r i a l c o u r t r e c e i v e d h i s t e s t i m o n y . The mother, a g a i n , f a i l e d 

t o appear. The f a t h e r t e s t i f i e d t h a t the mother had moved out 

of the r e s i d e n c e a t some p o i n t i n June or J u l y 2012 and t h a t 

at the time o f t r i a l she was l i v i n g i n a t r a i l e r p ark. The 

j u v e n i l e c o u r t e n t e r e d a d e f a u l t judgment on November 8, 2012, 

awarding the f a t h e r s o l e p h y s i c a l and l e g a l c ustody o f the 

c h i l d . The mother was awarded u n s u p e r v i s e d v i s i t a t i o n and was 

o r d e r e d t o pay c h i l d s u p p o r t . The j u v e n i l e c o u r t o r d e r e d the 
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mother t o p r o v i d e the c o u r t and the f a t h e r w i t h an address 

where she r e s i d e d . 

On November 14, 2012, the f a t h e r f i l e d a motion f o r a 

" p i c k up o r d e r , " i n which he a l l e g e d t h a t the mother, w i t h the 

f a t h e r ' s p e r m i s s i o n , had p i c k e d up the c h i l d on November 12, 

2012, a t the f a t h e r ' s p l a c e of b u s i n e s s , but t h a t she had 

f a i l e d t o r e t u r n the c h i l d t o the f a t h e r p u r s u a n t t o the 

c u s t o d y o r d e r . The f a t h e r ' s motion a l s o c o n t a i n e d an 

a s s e r t i o n t h a t the mother was not aware t h a t the November 8, 

2012, c u s t o d y judgment had been e n t e r e d u n t i l the f a t h e r 

i n f o r m e d her o f the judgment when she p i c k e d up the c h i l d on 

November 12. 

On November 14, 2012, an a t t o r n e y e n t e r e d an appearance 

i n the case on b e h a l f of the mother. On the same date, the 

mother f i l e d a motion s t y l e d " V e r i f i e d M o t i o n t o A l t e r , Amend, 

and Vacate 11/8/12 D e f a u l t Judgment f o r Custody Due t o 

Improper S e r v i c e / L a c k of N o t i c e and Request f o r New T r i a l . " 

I n the body of the motion, the mother a v e r r e d , under oath, 

t h a t she had not been s e r v e d w i t h the summons and c o m p l a i n t 

and t h a t she had not r e c e i v e d n o t i c e o f the November 8, 2012, 
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t r i a l d a t e . The mother a l s o f i l e d a response i n o p p o s i t i o n t o 

the f a t h e r ' s motion f o r a p i c k up o r d e r . 

On November 14, 2012, the j u v e n i l e c o u r t g r a n t e d the 

f a t h e r ' s motion f o r a p i c k up o r d e r , a u t h o r i z i n g any l a w -

enforcement o f f i c e r i n the S t a t e of Alabama t o p i c k up the 

c h i l d and r e t u r n the c h i l d t o the c u s t o d y of the f a t h e r . On 

November 30, 2012, 16 days a f t e r the mother f i l e d her 

postjudgment motion and w i t h o u t c o n d u c t i n g a h e a r i n g on the 

motion, the j u v e n i l e c o u r t p u r p o r t e d t o e n t e r an o r d e r d e n y ing 

the mother's motion t o a l t e r , amend, or v a c a t e the judgment. 

On November 29, 2012, the f a t h e r f i l e d a motion 

r e q u e s t i n g t h a t the mother's v i s i t a t i o n t o be s u p e r v i s e d , 

which the j u v e n i l e c o u r t g r a n t e d on November 30, 2012, w i t h o u t 

a h e a r i n g . 

On December 4, 2012, the mother f i l e d a n o t i c e of a p p e a l 

t o the Morgan C i r c u i t C o u r t . On December 7, 2012, the 

j u v e n i l e c o u r t c e r t i f i e d the r e c o r d as s u f f i c i e n t f o r a d i r e c t 

a p p e a l t o t h i s c o u r t . T h e r e a f t e r , the mother f i l e d a n o t i c e 

of a p p e a l t o t h i s c o u r t on December 10, 2012. 

On a p p e a l , the mother argues t h a t she was not p r o p e r l y 

s e r v e d w i t h the c o m p l a i n t . I f her a s s e r t i o n i s t r u e , the 
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j u v e n i l e c o u r t would not have a t t a i n e d p e r s o n a l j u r i s d i c t i o n 

over the mother t o e n t e r the d e f a u l t judgment, thus r e n d e r i n g 

the judgment v o i d . "'"'" When the s e r v i c e of p r o c e s s on a 

defendant i s c o n t e s t e d as b e i n g improper or i n v a l i d , the 

burden of p r o o f i s on the p l a i n t i f f t o prove t h a t s e r v i c e of 

p r o c e s s was performed c o r r e c t l y and l e g a l l y . " ' " ' " LVNV 

Funding, LLC v. B o y l e s , 70 So. 3d 1221, 1227 ( A l a . C i v . App. 

2009) ( q u o t i n g Dennis v. S t i l l Waters R e s i d e n t i a l Ass'n, 18 

So. 3d 959, 961 ( A l a . C i v . App. 2009), q u o t i n g i n t u r n Bank of 

America Corp. v. Edwards, 881 So. 2d 403, 405 ( A l a . 2003), 

q u o t i n g i n t u r n H o r i z o n s 2000, I n c . v. Smith, 620 So. 2d 606, 

607 ( A l a . 1993), q u o t i n g i n t u r n Ex p a r t e Volkswagenwerk 

A k t i e n g e s e l l s c h a f t , 443 So. 2d 880, 884 ( A l a . 1983)). 

However, the c o m p l e t i o n and f i l i n g of a r e t u r n o f s e r v i c e i s 

prima f a c i e e v i d e n c e t h a t the p a r t y t o whom the s e r v i c e was 

sent has been p r o p e r l y s e r v e d . Image Auto, I n c . v. Mike K e l l e y 

E n t e r s . , I n c . , 823 So. 2d 655, 658 ( A l a . 2001). See a l s o Hooie 

v. B a r k s d a l e , 93 So. 3d 942, 945 ( A l a . C i v . App. 2012). 

"A p a r t y ' s u n c o r r o b o r a t e d statement denying s e r v i c e 
upon him i s not adequate p r o o f t o a u t h o r i z e the 
i n v a l i d a t i o n of a [process s e r v e r ' s ] r e t u r n . Raine  
v. F i r s t Western Bank, 362 So. 2d 846 ( A l a . 1978). 
S t a t e d d i f f e r e n t l y , the burden of p r o o f t o overcome 
the presumption of the c o r r e c t n e s s of a [process 
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s e r v e r ' s ] r e t u r n i s not met by a bare d e n i a l of 
s e r v i c e by a c o n t e s t i n g p a r t y , but i t i s r e q u i r e d 
t h a t a d d i t i o n a l e v i d e n c e be p r e s e n t e d t o s t r e n g t h e n 
or c o n f i r m such a d e n i a l b e f o r e the r e q u i r e d burden 
i s met. Such i s the d e f i n i t i o n of ' c o r r o b o r a t i n g 
e v i d e n c e . ' Smith v. Smith, 268 A l a . 348, 106 So. 2d 
260 (1958)." 

Nolan v. Nolan, 429 So. 2d 596, 598 ( A l a . C i v . App. 1982). 

In the p r e s e n t case, the s e r v i c e r e t u r n i n the r e c o r d 

i n d i c a t e s t h a t the mother was s e r v e d by p r i v a t e p r o c e s s s e r v e r 

on May 1, 2012, thus e s t a b l i s h i n g prima f a c i e e v i d e n c e t h a t 

the mother was s e r v e d . The mother has o f f e r e d no 

c o r r o b o r a t i n g e v i d e n c e t o s u b s t a n t i a t e her d e n i a l of s e r v i c e 

of p r o c e s s . In f a c t , the f a t h e r ' s t e s t i m o n y i n d i c a t e s t h a t 

the mother l i v e d a t the r e s i d e n c e noted on the summons u n t i l 

June or J u l y 2012. Without f u r t h e r p r o o f h a v i n g been o f f e r e d 

t o s u b s t a n t i a t e the mother's argument, we conclude t h a t the 

j u v e n i l e c o u r t was c o r r e c t i n r e j e c t i n g the mother's a s s e r t i o n 

t h a t s e r v i c e was not p r o p e r . F u r t h e r , the mother waived any 

d e f e c t i n s e r v i c e o f p r o c e s s by s u b m i t t i n g h e r s e l f t o the 

j u r i s d i c t i o n of the j u v e n i l e c o u r t when she appeared f o r 

g e n e t i c t e s t i n g . 

" I n K i n g v i s i o n Pay-Per-View, L t d . v. A y e r s , 886 
So. 2d 45, 53 ( A l a . 2003), the Alabama Supreme Court 
quoted a p p r o v i n g l y from Lonning v. Lonning, 199 N.W. 
2d 60, 62 (Iowa 1972), f o r the p r o p o s i t i o n t h a t : 
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"'"The r u l e s which govern our c o n s i d e r a t i o n 
of t h i s case are w e l l e s t a b l i s h e d . The 
f i l i n g o f a p l e a d i n g i s a g e n e r a l 
appearance. Rule 6 5 ( c ) , Rules of C i v i l 
P r ocedure. J u r i s d i c t i o n of the person i n a 
c i v i l case may be a c q u i r e d by s e r v i c e of 
n o t i c e i n the manner and form p r e s c r i b e d by 
law, or by defendant's g e n e r a l appearance. 
Boyer v. Iowa High S c h o o l A t h l e t i c  
A s s o c i a t i o n , 258 Iowa 285, 138 N.W.2d 914 
(1965); Emery T r a n s p o r t a t i o n Company v.  
Baker, 257 Iowa 1260, 136 N.W.2d 529 
(1965); Baker v. Baker, [248 Iowa 361, 81 
N.W.2d 1 (19 5 7 ) ] . A g e n e r a l appearance i s 
a w a i v e r of n o t i c e and i f a p a r t y appears 
i n p erson or by a t t o r n e y he submits h i m s e l f 
to the j u r i s d i c t i o n of the c o u r t . Humboldt  
L i v e s t o c k A u c t i o n , I n c . v. B & H C a t t l e  
Co., 261 Iowa 419, 155 N.W.2d 478 (1967); 
O'Connor v. Youngblade, 250 Iowa 808, 96 
N.W.2d 457 (1959). He may not t h e r e a f t e r 
a v o i d t h a t j u r i s d i c t i o n by s p e c i a l 
appearance. Gardner v. Beck, 195 Iowa 62, 
189 N.W. 962 (1922); 5 Am. J u r . 2d, 
Appearance § 16, pp. 491-92; 6 C.J.S., 
Appearances § 24, p. 67."'" 

K l a e s e r v. M i l t o n , 47 So. 3d 817, 821 ( A l a . C i v . App. 2010). 

The r e c o r d r e v e a l s t h a t the mother p e r s o n a l l y appeared w i t h 

the c h i l d b e f o r e the j u v e n i l e c o u r t i n J u l y 2012 t o submit the 

c h i l d t o the p a t e r n i t y t e s t as o r d e r e d by the c o u r t . Thus, 

the mother v o l u n t a r i l y appeared i n the case when she c o m p l i e d 

w i t h the c o u r t ' s o r d e r w i t h o u t o b j e c t i o n , and the t r i a l c o u r t 

a t t a i n e d p e r s o n a l j u r i s d i c t i o n over h er. Any argument 
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c o n c e r n i n g a l l e g e d d e f e c t s i n s e r v i c e o f p r o c e s s have, 

t h e r e f o r e , been waived. 

The mother next contends t h a t the j u v e n i l e c o u r t e r r e d t o 

r e v e r s a l by f a i l i n g t o v a c a t e the d e f a u l t judgment. The 

r e c o r d shows t h a t the mother f a i l e d t o answer the c o m p l a i n t 

and t h a t she f a i l e d t o appear a t the time of t r i a l . We 

i n i t i a l l y note t h a t a d e f a u l t judgment i s w a r r a n t e d where a 

defendant f a i l s t o appear a t t r i a l . As t h i s c o u r t has 

p r e v i o u s l y r e c o g n i z e d : 

"While a f a i l u r e t o answer a c o m p l a i n t i s a 
common b a s i s f o r the e n t r y o f a d e f a u l t , a d e f a u l t 
may be e n t e r e d on o t h e r grounds, i n c l u d i n g ... 
f a i l u r e t o appear a t t r i a l . See Rule 5 5 ( a ) [ , A l a . R. 
C i v . P.] ( p r o v i d i n g f o r e n t r y of a d e f a u l t when a 
p a r t y f a i l s t o 'otherwise d e f e n d ' ) ; Rule 55(b)(1) 
( r e f e r r i n g t o the e n t r y o f a d e f a u l t f o r a p a r t y ' s 
' f a i l u r e t o a p p e a r ' ) ; T r i p l e D T r u c k i n g , I n c . v. T r i  
Sands, I n c . , 840 So. 2d 869 ( A l a . 2002) (note 2 and 
accompanying t e x t ) . Where a d e f a u l t i s e n t e r e d 
because of the f a i l u r e o f the defendant t o answer 
the c o m p l a i n t , t h e r e would n a t u r a l l y be a focus on 
the defendant's motion f o r r e l i e f from the d e f a u l t 
judgment i n the e f f o r t t o f i n d an a r t i c u l a t i o n of a 
m e r i t o r i o u s defense. See, e.g., Rudolph v. P h i l y a w , 
909 So. 2d 200 ( A l a . C i v . App. 2005)." 

Sumlin v. Sumlin, 931 So. 2d 40, 46 n.2 ( A l a . C i v . App. 2005) . 

Pursuant t o Rule 5 5 ( c ) , A l a . R. C i v . P., " [ t ] h e c o u r t may 

... s e t a s i d e a judgment by d e f a u l t on the motion of a p a r t y 

f i l e d not l a t e r than t h i r t y (30) days a f t e r the e n t r y o f the 
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judgment." Rule 55(dc) s h o r t e n s the p r e s c r i p t i v e p e r i o d t o 14 

days i n cases b e f o r e the d i s t r i c t c o u r t . In K i r t l a n d v. F o r t 

Morgan A u t h o r i t y Sewer S e r v i c e , I n c . , 524 So. 2d 600 ( A l a . 

1988), our supreme c o u r t e s t a b l i s h e d an a n a l y s i s f o r t r i a l 

judges t o f o l l o w when e x e r c i s i n g the d i s c r e t i o n a r y a u t h o r i t y 

c o n f e r r e d under Rule 5 5 ( c ) . As t h i s c o u r t r e c e n t l y summarized 

i n B r a n t l e y v. G l o v e r , 84 So. 3d 77 ( A l a . C i v . App. 2011): 

"'A t r i a l c o u r t has b r o a d d i s c r e t i o n 
i n d e c i d i n g whether t o g r a n t or deny a 
motion t o s e t a s i d e a d e f a u l t judgment. 
K i r t l a n d v. F o r t Morgan Auth. Sewer Serv.,  
I n c . , 524 So. 2d 600 ( A l a . 1988) . In 
r e v i e w i n g an a p p e a l from a t r i a l c o u r t ' s 
o r d e r r e f u s i n g t o s e t a s i d e a d e f a u l t 
judgment, t h i s Court must determine whether 
i n r e f u s i n g t o s e t a s i d e the d e f a u l t 
judgment the t r i a l c o u r t exceeded i t s 
d i s c r e t i o n . 524 So. 2d a t 604. That 
d i s c r e t i o n , a l t h o u g h broad, r e q u i r e s the 
t r i a l c o u r t t o b a l a n c e two competing p o l i c y 
i n t e r e s t s a s s o c i a t e d w i t h d e f a u l t 
judgments: the need t o promote j u d i c i a l 
economy and a l i t i g a n t ' s r i g h t t o defend an 
a c t i o n on the m e r i t s . 524 So. 2d a t 604. 
These i n t e r e s t s must be b a l a n c e d under the 
two-step p r o c e s s e s t a b l i s h e d i n K i r t l a n d . 

"'We b e g i n the b a l a n c i n g p r o c e s s w i t h 
the p resumption t h a t cases s h o u l d be 
d e c i d e d on the m e r i t s whenever i t i s 
p r a c t i c a b l e t o do so. 524 So. 2d a t 604. 
The t r i a l c o u r t must then a p p l y a 
t h r e e - f a c t o r a n a l y s i s f i r s t e s t a b l i s h e d i n 
Ex p a r t e I l l i n o i s C e n t r a l G u l f R.R., 514 
So. 2d 1283 ( A l a . 1987), i n d e c i d i n g 
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whether t o deny a motion t o s e t a s i d e a 
d e f a u l t judgment. K i r t l a n d , 524 So. 2d a t 
605. The broad d i s c r e t i o n a r y a u t h o r i t y 
g i v e n t o the t r i a l c o u r t i n making t h a t 
d e c i s i o n s h o u l d not be e x e r c i s e d w i t h o u t 
c o n s i d e r i n g the f o l l o w i n g f a c t o r s : "1) 
whether the defendant has a m e r i t o r i o u s 
defense; 2) whether the p l a i n t i f f w i l l be 
u n f a i r l y p r e j u d i c e d i f the d e f a u l t judgment 
i s s e t a s i d e ; and 3) whether the d e f a u l t 
judgment was a r e s u l t of the d e f e n d a n t ' s 
own c u l p a b l e conduct." 524 So. 2d a t 605.' 

" Z e l l e r v. B a i l e y , 950 So. 2d 1149, 1152-53 ( A l a . 
2006). 

"As we s t a t e d i n R i c h a r d s o n v. I n t e g r i t y B i b l e  
Church, I n c . , 897 So. 2d 345 ( A l a . C i v . App. 2004) : 

"'Because o f the importance o f the i n t e r e s t 
of p r e s e r v i n g a p a r t y ' s r i g h t t o a t r i a l on 
the m e r i t s , t h i s c o u r t has h e l d t h a t where 
a t r i a l c o u r t does not demonstrate t h a t i t 
has c o n s i d e r e d the mandatory K i r t l a n d 
f a c t o r s i n d e nying a motion t o s e t a s i d e a 
d e f a u l t judgment, such as where a Rule 
5 5 ( c ) [ , A l a . R. C i v . P.,] motion i s d e n i e d 
by o p e r a t i o n of law, the d e n i a l of the 
motion t o s e t a s i d e the d e f a u l t judgment 
w i l l be r e v e r s e d and the cause remanded f o r 
the t r i a l c o u r t t o address the K i r t l a n d 
f a c t o r s . ' 

"897 So. 2d a t 349. However, i n o r d e r t o t r i g g e r the 
mandatory requirement t h a t the t r i a l c o u r t c o n s i d e r 
the K i r t l a n d f a c t o r s , the p a r t y f i l i n g a motion t o 
s e t a s i d e a d e f a u l t judgment must a l l e g e and p r o v i d e 
arguments and e v i d e n c e r e g a r d i n g a l l t h r e e of the 
K i r t l a n d f a c t o r s . See C a r r o l l v. W i l l i a m s , 6 So. 3d 
463, 468 ( A l a . 2008) ('Because C a r r o l l has f a i l e d t o 
s a t i s f y h i s i n i t i a l burden under the K i r t l a n d 
a n a l y s i s [of p r o v i d i n g a l l e g a t i o n s and e v i d e n c e 
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r e l a t i n g t o a l l t h r e e K i r t l a n d f a c t o r s ] , we w i l l not 
h o l d the t r i a l c o u r t i n e r r o r f o r a l l o w i n g C a r r o l l ' s 
motion t o s e t a s i d e the d e f a u l t judgment t o be 
d e n i e d by o p e r a t i o n of law w i t h o u t h a v i n g a p p l i e d 
the K i r t l a n d a n a l y s i s . ' ) . See a l s o Maiden v. F e d e r a l  
N a t ' l Mortg. Ass'n, 69 So. 3d 860, 867 n. 3 ( A l a . 
C i v . App. 2011) ( n o t i n g t h a t we w i l l not r e v e r s e the 
d e n i a l by o p e r a t i o n of law of a motion t o s e t a s i d e 
a d e f a u l t judgment when the movant f a i l s t o argue 
the e x i s t e n c e of the K i r t l a n d f a c t o r s i n h i s or her 
m o t i o n ) . " 

84 So. 3d a t 8 0 - 8 1 ( f o o t n o t e o m i t t e d ) . As such, the d e f a u l t i n g 

p a r t y has the i n i t i a l burden of d e m o n s t r a t i n g the e x i s t e n c e of 

the t h r e e K i r t l a n d f a c t o r s . As our supreme c o u r t s t a t e d i n 

C a r r o l l v. W i l l i a m s , 6 So. 3d 463 ( A l a . 2008): 

"The law i s w e l l s e t t l e d i n Alabama t h a t the 
d e f a u l t i n g p a r t y has the i n i t i a l burden of 
d e m o n s t r a t i n g the e x i s t e n c e of the t h r e e K i r t l a n d 
f a c t o r s . Ex p a r t e F a m i l y D o l l a r S t o r e s of Alabama,  
I n c . , 906 So. 2d 892, 899-900 ( A l a . 2005); P h i l l i p s  
v. Randolph, 828 So. 2d 269, 278 ( A l a . 2002); and 
K i r t l a n d , 524 So. 2d a t 605-08. ... With r e g a r d t o 
a m e r i t o r i o u s defense i n the c o n t e x t of a K i r t l a n d 
a n a l y s i s , t h i s Court has s t a t e d : 

"'[A] d e f a u l t i n g p a r t y has 
s a t i s f a c t o r i l y made a showing of a 
m e r i t o r i o u s defense when a l l e g a t i o n s i n an 
answer or i n a motion t o s e t a s i d e the 
d e f a u l t judgment and i t s s u p p o r t i n g  
a f f i d a v i t s , i f proven a t t r i a l , would 
c o n s t i t u t e a complete defense t o the 
a c t i o n , or when s u f f i c i e n t e v i d e n c e has  
been adduced e i t h e r by way of a f f i d a v i t or  
by some o t h e r means t o wa r r a n t s u b m i s s i o n 
of the case t o the j u r y .... 
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"'The a l l e g a t i o n s s e t f o r t h i n the 
answer and i n the motion must be more than  
mere bare l e g a l c o n c l u s i o n s w i t h o u t f a c t u a l  
s u p p o r t ; they must co u n t e r the cause of 
a c t i o n a v e r r e d i n the c o m p l a i n t w i t h 
s p e c i f i c i t y - - n a m e l y , by s e t t i n g f o r t h 
r e l e v a n t l e g a l grounds s u b s t a n t i a t e d by a 
c r e d i b l e f a c t u a l b a s i s . Such a l l e g a t i o n s 
would c o n s t i t u t e a " p l a u s i b l e d e f e n s e . " ' 

" K i r t l a n d , 524 So. 2d a t 606 (emphasis added)." 

6 So. 3d a t 467-68. See a l s o Baker v. Jones, 614 So. 2d 450, 

451 ( A l a . 1993). 

In the p r e s e n t case, the mother's v e r i f i e d motion 

t r i g g e r e d the c o u r t ' s o b l i g a t i o n t o conduct a K i r t l a n d 

a n a l y s i s by a l l e g i n g , under oath and w i t h s u p p o r t i n g f a c t s and 

arguments, (1) t h a t she has a m e r i t o r i o u s defense; (2) t h a t 

the f a t h e r w i l l not be u n f a i r l y p r e j u d i c e d i f the d e f a u l t 

judgment i s s e t a s i d e ; and (3) t h a t she was not c u l p a b l e i n 

f a i l i n g t o appear, because she d i d not r e c e i v e adequate n o t i c e 

of the t r i a l d a te. The mother's c o n t e n t i o n t h a t she has a 

m e r i t o r i o u s defense t o the f a t h e r ' s c u s t o d y c l a i m i s s u p p o r t e d 

by her v e r i f i e d motion, i n which she a v e rs t h a t she has no 

c r i m i n a l r e c o r d , t h a t the minor c h i l d has l i v e d w i t h her s i n c e 

the c h i l d ' s b i r t h , t h a t the f a t h e r abandoned the c h i l d i n 

A p r i l 2012 w i t h o u t o f f e r i n g any s upport f o r the c h i l d , t h a t 
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the f a t h e r has a c r i m i n a l r e c o r d , and t h a t the c h i l d i s 

accustomed t o l i v i n g w i t h her two o l d e r s i b l i n g s . The mother 

a l s o a v e r r e d i n her motion t h a t the f a t h e r would not be 

u n f a i r l y p r e j u d i c e d by the d e l a y . She f u r t h e r a s s e r t s under 

oath i n the v e r i f i e d motion t h a t the d e f a u l t was not a r e s u l t 

of her c u l p a b l e conduct, because, she contends, she had moved 

out of the house she had s h a r e d w i t h the f a t h e r i n l a t e May 

2012, the n o t i c e s from the j u v e n i l e c o u r t were m a i l e d t o t h a t 

o l d a d d r e s s , and she d i d not r e c e i v e n o t i c e of the November 8, 

2012, t r i a l d a t e . 

The mother's motion t o s e t a s i d e the d e f a u l t judgment was 

d e n i e d by o p e r a t i o n of law on November 28, 2012. The o r d e r 

e n t e r e d by the j u v e n i l e c o u r t two days f o l l o w i n g the d e n i a l by 

o p e r a t i o n of law, i n which the c o u r t p u r p o r t e d l y d e n i e d the 

mother's motion, p r o v i d e s no i n d i c a t i o n t h a t the j u v e n i l e 

c o u r t had c o n s i d e r e d the K i r t l a n d f a c t o r s . Because the mother 

met the i n i t i a l burden by p r o v i d i n g s u f f i c i e n t f a c t s and 

arguments t o a p p l y the K i r t l a n d f a c t o r s and because the r e c o r d 

does not i n d i c a t e t h a t the j u v e n i l e c o u r t c o n s i d e r e d the 

motion by a p p l y i n g a K i r t l a n d a n a l y s i s , we r e v e r s e the 

j u v e n i l e c o u r t ' s d e n i a l by o p e r a t i o n of law o f the mother's 
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motion t o s e t a s i d e the d e f a u l t judgment and remand the cause 

w i t h i n s t r u c t i o n s t o the j u v e n i l e c o u r t t o h o l d an e v i d e n t i a r y 

h e a r i n g on the mother's motion and t o c o n s i d e r the K i r t l a n d 

f a c t o r s i n d e t e r m i n i n g whether t o s e t a s i d e the d e f a u l t 

judgment. We note, however, t h a t "our mandate i n t h i s case 

' i s not t o be c o n s t r u e d t o mean t h a t the t r i a l c o u r t must s e t 

a s i d e the d e f a u l t judgment, [but] o n l y t h a t the t r i a l c o u r t 

must a p p l y the K i r t l a n d f a c t o r s i n d e c i d i n g whether t o s e t 

a s i d e the d e f a u l t judgment.'" R i c h a r d s o n v. I n t e g r i t y B i b l e  

Church, I n c . , 897 So. 2d 345, 349 ( A l a . C i v . App. 2004), 

q u o t i n g White v. Westmoreland, 680 So. 2d 348, 349 ( A l a . C i v . 

App. 1996). 

T h i s h o l d i n g p r e t e r m i t s d i s c u s s i o n on the mother's o t h e r 

argument c o n c e r n i n g the award of cus t o d y o f the c h i l d t o the 

f a t h e r . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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