
REL: 08/16/2013 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
SPECIAL TERM, 2013 

2120255 

Shirley Taylor 

v. 

Huntsville City Board of Education 

Appeal from Madison C i r c u i t Court 
(CV-12-901117) 

PITTMAN, Judge. 

S h i r l e y T a y l o r , a t e n u r e d t e a c h e r who had been employed 

by the H u n t s v i l l e C i t y Board of E d u c a t i o n ("the Board") f o r 18 

y e a r s b e f o r e the Board d i s m i s s e d her from employment on March 

2, 2012, appeals from a judgment of the Madison C i r c u i t Court 
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g r a n t i n g the Board's p e t i t i o n f o r a common-law w r i t of 

c e r t i o r a r i t o the a d m i n i s t r a t i v e law judge ("ALJ") who 

r e v i e w e d the Board's d e c i s i o n and q u a s h i n g the ALJ's o r d e r 

r e q u i r i n g the Board t o p r o v i d e T a y l o r w i t h a p r e t e r m i n a t i o n 

h e a r i n g , p u r s u a n t t o § 16-24C-6(b), A l a . Code 1975, a p a r t of 

the Students F i r s t A c t of 2011, § 16-24C-1 e t seq., A l a . Code 

1975 ("the A c t " ) . We r e v e r s e the judgment. 

F a c t u a l and P r o c e d u r a l Background 

T a y l o r i s a 5 6 - y e a r - o l d t h i r d - g r a d e t e a c h e r who had been 

employed by the Board s i n c e 1994. B e f o r e becoming a t e a c h e r , 

T a y l o r had been i n a c t i v e - d u t y m i l i t a r y s e r v i c e w i t h the 

U n i t e d S t a t e s Army f o r 12 y e a r s , i n c l u d i n g a deployment t o the 

P e r s i a n G u l f f o r O p e r a t i o n D e s e r t Storm. She remained i n the 

Army Reserve w h i l e she was a t e a c h e r and r e t i r e d from the Army 

i n 2008 w i t h the rank of l i e u t e n a n t c o l o n e l . 

On F e b r u a r y 10, 2012, the Board m a i l e d two l e t t e r s t o 

T a y l o r ; one l e t t e r was sent by c e r t i f i e d m a i l , r e t u r n r e c e i p t 

r e q u e s t e d , and the o t h e r by r e g u l a r , f i r s t - c l a s s m a i l . The 

l e t t e r s i n f o r m e d T a y l o r t h a t the Board proposed t o t e r m i n a t e 

her employment, s t a t e d the grounds f o r t e r m i n a t i o n , and 

a d v i s e d her t h a t she had 15 days t o r e q u e s t a h e a r i n g and 
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c o n t e s t the proposed t e r m i n a t i o n , f a i l i n g which, the l e t t e r 

s t a t e d , the Board would vo t e on her d i s m i s s a l a t a meeting on 

March 1, 2012. 1 The Board, not h a v i n g r e c e i v e d by March 1, 

2012, a r e q u e s t from T a y l o r f o r a h e a r i n g , v o t e d t h a t day t o 

t e r m i n a t e her employment. On March 2, 2012, the Board hand-

d e l i v e r e d a l e t t e r t o T a y l o r a t the s c h o o l where she was 

employed, i n f o r m i n g her of the Board's d e c i s i o n t o t e r m i n a t e 

her employment, and had her e s c o r t e d from the campus. 

T a y l o r d e n i e d t h a t she had r e c e i v e d a n o t i c e - o f - p r o p o s e d -

t e r m i n a t i o n l e t t e r and r e q u e s t e d t h a t the Board r e s c i n d i t s 

1 S e c t i o n 16-24C-6(b) p r o v i d e s , i n p e r t i n e n t p a r t : 

"The t e r m i n a t i o n of a t e n u r e d t e a c h e r or 
n o n p r o b a t i o n a r y c l a s s i f i e d employee ... s h a l l be 
i n i t i a t e d by the recommendation of the c h i e f 
e x e c u t i v e o f f i c e r i n the form of a w r i t t e n n o t i c e of 
proposed t e r m i n a t i o n t o the employee. ... [T]he 
n o t i c e s h a l l s t a t e the reasons f o r the proposed 
t e r m i n a t i o n , s h a l l c o n t a i n a s h o r t and p l a i n 
statement of the f a c t s showing t h a t the t e r m i n a t i o n 
i s t a k en f o r one or more of the reasons l i s t e d i n 
s u b s e c t i o n ( a ) , and s h a l l be i s s u e d i n c o n f o r m i t y 
w i t h s u b s e c t i o n ( k ) . The n o t i c e s h a l l i n f o r m the 
employee ... t h a t , i n o r d e r t o r e q u e s t a h e a r i n g 
w i t h the g o v e r n i n g board, the employee must f i l e a 
w r i t t e n r e q u e s t f o r such a h e a r i n g w i t h the c h i e f 
e x e c u t i v e o f f i c e r w i t h i n 15 c a l e n d a r days a f t e r 
i s s u a n c e of the n o t i c e . Should the employee f a i l t o 
t i m e l y f i l e the r e q u e s t f o r h e a r i n g , the g o v e r n i n g 
b o a r d s h a l l v o t e on the recommended t e r m i n a t i o n . " 
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vote t o t e r m i n a t e her employment and g r a n t her a h e a r i n g . The 

Board d e n i e d t h a t r e q u e s t . On March 15, 2012, T a y l o r appealed 

d i r e c t l y t o the C h i e f A d m i n i s t r a t i v e Law Judge of the O f f i c e 

of A d m i n i s t r a t i v e H e a r i n g s , D i v i s i o n of A d m i n i s t r a t i v e Law 

Judges, O f f i c e of the A t t o r n e y G e n e r a l , p u r s u a n t t o § 16-24C-

12, A l a . Code 1975, 2 a l l e g i n g t h a t the Board had f a i l e d t o 

2 S e c t i o n 16-24C-12 p r o v i d e s : 

"An employee who has a t t a i n e d t e n u r e or 
n o n p r o b a t i o n a r y s t a t u s and has been d e n i e d a h e a r i n g 
b e f o r e an employer s u b j e c t t o the r e q u i r e m e n t s of 
t h i s c h a p t e r may a p p e a l f o r r e l i e f d i r e c t l y t o the 
C h i e f A d m i n i s t r a t i v e Law Judge of the O f f i c e of 
A d m i n i s t r a t i v e H e a r i n g s , D i v i s i o n of A d m i n i s t r a t i v e 
Law Judges, O f f i c e of the A t t o r n e y G e n e r a l . The 
c h i e f a d m i n i s t r a t i v e law judge s h a l l a p p o i n t an 
a d m i n i s t r a t i v e law judge t o address the i s s u e s 
r a i s e d i n the a p p e a l . The a p p e a l s h a l l s t a t e f a c t s 
s u f f i c i e n t t o a l l o w the judge t o determine 
t e n t a t i v e l y whether or not the employer has c o m p l i e d 
w i t h t h i s c h a p t e r i n f a i l i n g t o a c c o r d the employee 
a h e a r i n g . The employer may answer or deny i n 
w r i t i n g the f a c t s s e t out i n the employee appe a l 
and, i f the employer f a i l s t o do so, the f a c t s s e t 
out i n the a p p e a l s h a l l be taken as t r u e . The judge 
s h a l l r e v i e w the r e q u e s t of the employee and the 
answer or d e n i a l of the employer and s h a l l 
d e termine, w i t h or w i t h o u t a h e a r i n g , whether or not 
the employer has c o m p l i e d w i t h t h i s c h a p t e r i n 
denying the employee a h e a r i n g as p r o v i d e d i n t h i s 
c h a p t e r . Based upon h i s or her f i n d i n g s , the judge 
s h a l l e i t h e r o r d e r a h e a r i n g b e f o r e the employer or 
s u s t a i n the a c t i o n t aken by the employer. Any 
p e t i t i o n or a p p l i c a t i o n f o r j u d i c i a l r e l i e f from the 
d e c i s i o n of the a d m i n i s t r a t i v e law judge s h a l l be 
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p r o v i d e her w i t h n o t i c e and a h e a r i n g b e f o r e i t t e r m i n a t e d her 

employment. 

The Board r e s p o n d e d , a s s e r t i n g t h a t i t had c o m p l i e d w i t h 

the n o t i c e p r o v i s i o n of the A c t , s p e c i f i c a l l y w i t h § 16-24C-

6 ( k ) , A l a . Code 1975, which p r o v i d e s : 

" U n l e s s o t h e r w i s e p r o v i d e d , n o t i c e f o r a l l purposes 
under t h i s c h a p t e r s h a l l be g i v e n by U n i t e d S t a t e s 
m a i l , c e r t i f i e d d e l i v e r y , by p r i v a t e m a i l c a r r i e r 
f o r next b u s i n e s s day d e l i v e r y , or by p h y s i c a l 
d e l i v e r y t o the employee or the l a s t known address 
of the employee. N o t i c e by c e r t i f i e d m a i l or 
p r i v a t e m a i l c a r r i e r s h a l l be deemed r e c e i v e d by the  
employee and complete f o r purposes of t h i s c h a p t e r  
two b u s i n e s s days a f t e r the n o t i c e i s d e p o s i t e d f o r  
c e r t i f i e d d e l i v e r y i n the U n i t e d S t a t e s m a i l or 
p l a c e d w i t h a p r i v a t e m a i l c a r r i e r f o r next b u s i n e s s 
day d e l i v e r y . The employer has the burden of 
p r o d u c i n g e v i d e n c e t h a t s e r v i c e was [ e ] f f e c t e d i n 
the manner p e r m i t t e d by t h i s c h a p t e r , but the 
employee has the burden of p r o v i n g t h a t such s e r v i c e 
was not p r o p e r l y made." 

(Emphasis added.) The Board m a i n t a i n e d t h a t i t had s a t i s f i e d 

the r e q u i r e m e n t s of § 16-24C-6(k) by d e p o s i t i n g the n o t i c e of 

proposed t e r m i n a t i o n i n the m a i l f o r c e r t i f i e d d e l i v e r y , and, 

i t contended, i t had a l s o taken e x t r a s t e p s t o ensure t h a t 

T a y l o r was n o t i f i e d of the proposed t e r m i n a t i o n of her 

f i l e d i n the c i r c u i t c o u r t of the county i n which 
the p r i n c i p a l a d m i n i s t r a t i v e o f f i c e s of the employer 
are l o c a t e d . " 
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employment by send i n g an a d d i t i o n a l l e t t e r by r e g u l a r , f i r s t -

c l a s s m a i l . 

The A L J conducted a h e a r i n g on June 18, 2012, a t which i t 

r e c e i v e d documentary and t e s t i m o n i a l e v i d e n c e . T a y l o r 

p r e s e n t e d her own t e s t i m o n y as w e l l as the t e s t i m o n y of her 

n e i g h b o r s , Q u i r a n t e H e r e f o r d and Andrew Coe. The Board 

p r e s e n t e d the t e s t i m o n y of B e l i n d a W i l l i a m s , the d i r e c t o r of 

human r e s o u r c e s f o r the H u n t s v i l l e C i t y S c h o o l System 

("HCSS"), and L i s a Teague, W i l l i a m s ' s a d m i n i s t r a t i v e 

a s s i s t a n t . On August 6, 2012, the A L J ren d e r e d a 

comprehensive, 29-page o r d e r r e q u i r i n g the Board t o p r o v i d e 

T a y l o r w i t h a h e a r i n g . I n i t s f i n d i n g s of f a c t , the A L J 

s t a t e d : 

" T a y l o r d e n i e d r e c e i v i n g b o t h the c e r t i f i e d m a i l 
l e t t e r and the l e t t e r sent by f i r s t c l a s s m a i l . 
T a y l o r t e s t i f i e d t h a t g i v e n her m i l i t a r y background, 
she i s c o n s c i e n t i o u s of d e a d l i n e s . Had she r e c e i v e d 
the l e t t e r , she would have i m m e d i a t e l y sought h e l p 
from her l o c a l Alabama E d u c a t i o n A s s o c i a t i o n . 
U n d e r s c o r i n g her t e s t i m o n y was the f a c t [ t h a t , ] 
i m m e d i a t e l y f o l l o w i n g the n o t i c e of her d i s m i s s a l , 
she sought a s s i s t a n c e d i r e c t l y a f t e r b e i n g e s c o r t e d 
from the s c h o o l . 

" P r i o r t o v o t i n g upon T a y l o r ' s d i s m i s s a l , 
n e i t h e r the Board, nor anyone a t HCSS checked on the 
t r a c k i n g of the c e r t i f i e d m a i l l e t t e r t o determine 
whether or not d e l i v e r y had been a c c o m p l i s h e d , 
d e s p i t e the f a c t t h a t the Board [ h a d ] p a i d an 
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a d d i t i o n a l fee f o r a r e t u r n r e c e i p t of the F e b r u a r y 
10, 2012, l e t t e r and had access t o t r a c k i n g of the 
c e r t i f i e d m a i l l e t t e r . B e l i n d a W i l l i a m s , the 
D i r e c t o r of Human Resources f o r HCSS, i n q u i r e d o n l y 
whether T a y l o r [ h a d ] f i l e d a n o t i c e of c o n t e s t on or 
b e f o r e F e b r u a r y 29, 2012, but d i d not c o n f i r m t h a t 
a r e t u r n r e c e i p t had been i s s u e d f o r the c e r t i f i e d 
m a i l ; she d i d not attempt t o t r a c k the c e r t i f i e d 
m a i l through the U n i t e d S t a t e s P o s t a l S e r v i c e 
[ ( ' U S P S ' ) ] w e b s i t e ; and she d i d not c o n f i r m t h a t 
T a y l o r [ h a d ] r e c e i v e d the l e t t e r through any o t h e r 
s o u r c e . No attempt was made t o hand d e l i v e r the 
l e t t e r t o T a y l o r a t the s c h o o l , even though T a y l o r 
t a u g h t on campus d a i l y and the s c h o o l p r o v i d e d a 
m a i l box f o r each t e a c h e r , which T a y l o r checked a t 
l e a s t t h r e e or f o u r times a day. No one v e r b a l l y 
c o n f i r m e d T a y l o r ' s awareness of the pending a c t i o n . 

"  

"The [USPS] p r o v i d e s u s e r - f r i e n d l y methods f o r 
t r a c k i n g c e r t i f i e d m a i l through e v e r y r o u t e d p o s t a l 
l o c a t i o n , d e l i v e r y a t t e m p t s , and a c t u a l d e l i v e r y . 
The USPS a s s i g n s e v e r y i t e m of c e r t i f i e d m a i l an 
i n t e r n a l t r a c k i n g number. The e n t i t y m a i l i n g the 
c e r t i f i e d m a i l i t e m may re v i e w the t r a c k i n g 
i n f o r m a t i o n v i a the i n t e r n e t by s i m p l y g o i n g t o the 
USPS w e b s i t e and e n t e r i n g the c e r t i f i e d m a i l 
t r a c k i n g number. D e s p i t e the f a c t t h a t the Board 
e l e c t e d t o a c c o m p l i s h s e r v i c e by c e r t i f i e d m a i l , no 
one a t t e mpted t o t r a c k the d e l i v e r y i n f o r m a t i o n 
p r i o r t o the Board's v o t e on March 1, 2012. L i s a 
Teague t e s t i f i e d t h a t as a m a t t e r or co u r s e , the 
s c h o o l system never u t i l i z e d the t r a c k i n g system t o 
see i f a c e r t i f i e d l e t t e r had been r e c e i v e d . The 
HCSS ad d r e s s e d the l e t t e r t o T a y l o r ' s c o r r e c t 
address on S a n i b e l C i r c l e i n Madison, Alabama. 

"The Board i n t r o d u c e d the USPS t r a c k i n g 
i n f o r m a t i o n and a copy of the envelope as e x h i b i t s 
i n t h i s case. The i n t e r n a l t r a c k i n g sheet b e g i n s on 
F e b r u a r y 10, 2012, and r e f l e c t s t h a t the i t e m was 
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m a i l e d a t 4:04 p.m. from a H u n t s v i l l e Post O f f i c e . 
The USPS p r o c e s s e d the l e t t e r on F e b r u a r y 11, 2012, 
a t 4:35 a.m. and i t a r r i v e d a t the ' U n i t ' (which i s 
assumed t o be the Madison [ C i t y ] Post O f f i c e ) on 
F e b r u a r y 11, 2012, a t 8:35 a.m. a t the 35758 z i p 
code (one d i g i t d i f f e r e n t [ f r o m ] T a y l o r ' s [ 3 5 7 5 7 ] 
z i p code). That same day, someone a p p a r e n t l y wrote 
what appears t o be an 'NC, 2-11-12, KAP' on the 
o u t s i d e of the envelope. The next e n t r y made on the 
USPS t r a c k i n g summary r e f l e c t s t h a t a n o t i c e was 
l e f t on F e b r u a r y 11, 2012, a t 11:14 a.m. i n Madison, 
Alabama a t a l o c a t i o n i n the 35757 z i p code a r e a . No 
a d d i t i o n a l e v i d e n c e demonstrates t h a t the p o s t a l 
c a r r i e r l e f t the n o t i c e a t T a y l o r ' s home. T a y l o r has 
d e n i e d r e c e i v i n g any n o t i c e . 

"Subsequent events c a s t s i g n i f i c a n t doubt on the 
a c c u r a c y of the USPS i n f o r m a t i o n and i f d e l i v e r y was 
made t o T a y l o r ' s home. On the o u t s i d e of the 
envelope, two s e t s of numbers e x i s t , as i f t o 
r e f l e c t d a t e s . These numbers are 2-17 and 2-28. 
These dates do not d i r e c t l y match the USPS.com 
t r a c k i n g i n f o r m a t i o n d a t a . No d a t a e n t r y e x i s t s f o r 
e i t h e r F e b r u a r y 17 or F e b r u a r y 27. On F e b r u a r y 28, 
2012, the USPS T r a c k i n g d a t a s t a t e s 'Unclaimed.' No 
z i p code i s r e c o r d e d on the t r a c k i n g sheet as i t 
[ w a s ] on the p r e v i o u s d e l i v e r i e s . On the o u t s i d e of 
the envelope, a p o s t a l c a r r i e r checked 'Unclaimed.' 
At some p o i n t , however, someone o t h e r than T a y l o r 
attempted t o s i g n the green r e t u r n - r e c e i p t c a r d . A t 
the h e a r i n g , the p a r t i e s c o u l d not agree on the name 
r e f l e c t e d r e g a r d i n g the green ca r d ' s h a n d w r i t t e n 
s i g n a t u r e . The u n c l e a r c u r s i v e h a n d w r i t i n g c o u l d be 
r e a d t o r e f l e c t the name 'Doug' or 'Mary' or 'Marg.' 
However, no one even suggested t h a t the s i g n a t u r e 
even r e m o t e l y l o o k e d l i k e T a y l o r ' s h a n d w r i t i n g . No 
c o n c l u s i v e e v i d e n c e demonstrated where t h i s 
a ttempted d e l i v e r y had been made or the i n d i v i d u a l 
upon whom the USPS attempted s e r v i c e . However, g i v e n 
the h a n d w r i t i n g , which d i d not appear t o b e l o n g t o 
T a y l o r , the g r e a t e r weight of the e v i d e n c e 
demonstrates t h a t the c e r t i f i e d m a i l was, i n a l l 
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p r o b a b i l i t y , not d e l i v e r e d t o the c o r r e c t address or 
d e l i v e r y was attempted upon the wrong i n d i v i d u a l . No 
evi d e n c e was p r e s e n t e d t h a t anyone o t h e r than T a y l o r 
r e s i d e s i n her home. 

"The next e n t r y on the USPS t r a c k i n g sheet, 
d a t e d March 4, 2012, s t a t e s 'moved, l e f t no 
ad d r e s s . ' A g a i n , no z i p code i s p r o v i d e d f o r the 
area i n Madison, which c o n f i r m s what area of Madison 
i n which d e l i v e r y may have been attempted. The 
c l e a r , u n d i s p u t e d e v i d e n c e demonstrated t h a t T a y l o r 
had not moved; r a t h e r , she has r e s i d e d a t her 
c u r r e n t address a t 124 S a n i b e l C i r c l e i n Madison, 
Alabama f o r the l a s t f o u r y e a r s and c o n t i n u e s t o 
r e s i d e a t t h a t address today. On the a c t u a l 
c e r t i f i e d m a i l envelope, the envelope r e f l e c t s t h a t 
i t was 'unclaimed,' but no date i s p r o v i d e d when 
t h i s d e t e r m i n a t i o n was made or by whom. I t i s 
unknown whether the 'moved, l e f t no f o r w a r d i n g 
a d d r e s s ' e n t r y was mer e l y a da t a e n t r y e r r o r , or i f 
the p o s t a l c a r r i e r l e f t the attempted d e l i v e r y 
n o t i c e a t the wrong house where t h i s i n a c c u r a t e 
i n f o r m a t i o n was p r o v i d e d by the r e s i d e n t . A l l t h a t 
can be c e r t a i n i s t h a t T a y l o r has not moved i n 
r e c e n t y e a r s and t h i s e n t r y c a s t s doubt on whether 
d e l i v e r y was attempted a t the c o r r e c t l o c a t i o n . 

" F i n a l l y , the F e b r u a r y c e r t i f i e d m a i l n o t i c e was 
r e t u r n e d on March 7, 2012 t o H u n t s v i l l e , AL a t the 
35801 z i p code. T h e r e a f t e r , USPS r e t u r n e d the l e t t e r 
back t o HCSS, Department of Human Resources on or 
about March 10, 2012. 

"Andrew Coe and Q u i r a n t e H e r e f o r d , b o t h 
n e i g h b o r s i n S a n i b e l C i r c l e where T a y l o r r e s i d e s , 
t e s t i f i e d t h a t t h e i r a s s i g n e d p o s t a l c a r r i e r o f t e n 
m i s t a k e n l y d e l i v e r e d m a i l t o the wrong household. I n 
most cases, n e i g h b o r s would e i t h e r walk the 
i n c o r r e c t l y d e l i v e r e d m a i l t o the n e i g h b o r ' s house 
or p l a c e i t back i n the m a i l b o x f o r the p o s t a l 
c a r r i e r t o r e - r o u t e t o the c o r r e c t a d d r e s s . T a y l o r ' s 
c o u n s e l o f f e r e d two i n d i c t m e n t s i n the N o r t h e r n 
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D i s t r i c t of Alabama of p o s t a l c a r r i e r s who had been 
charged w i t h t h e f t of m a i l i t e m s , one of which was 
employed a t the Madison, Alabama Post O f f i c e . 
However, the evi d e n c e was i n s u f f i c i e n t t o e s t a b l i s h 
t h a t e i t h e r of these m a i l c a r r i e r s a c t u a l l y h a n d l e d 
the proposed t e r m i n a t i o n l e t t e r which i s a t i s s u e . 

"... [ A ] l t h o u g h the Board d i d not have a c t u a l 
n o t i c e t h a t the c e r t i f i e d m a i l had not been 
d e l i v e r e d t o T a y l o r p r i o r t o v o t i n g on the proposed 
recommendation f o r t e r m i n a t i o n , the Human Resources 
Department d i d have access t o n o t i c e of the 
n o n - d e l i v e r y v i a access t o i n t e r n a l t r a c k i n g 
i n f o r m a t i o n from the USPS i n f o r m i n g them t h a t the 
l e t t e r had not been d e l i v e r e d . The Human Resources 
Department c o u l d have me r e l y e n t e r e d the a s s i g n e d 
t r a c k i n g number on the USPS w e b s i t e t o r e v e a l the 
d e l i v e r y attempts a s s o c i a t e d w i t h the l e t t e r . 
Moreover, a l t h o u g h not r e q u i r e d t o do so, the Human 
Resources Department p a i d f o r and r e q u e s t e d a 
' r e t u r n r e c e i p t . ' That r e t u r n r e c e i p t had not been 
r e t u r n e d , and no ev i d e n c e suggests t h a t the Human 
Resources Department checked t o see i f the r e c e i p t 
had been r e t u r n e d . 

" With r e g a r d t o the copy of the proposed 
t e r m i n a t i o n l e t t e r t h a t the HCSS m a i l e d by f i r s t 
c l a s s m a i l , the t e s t i m o n y demonstrated t h a t i t had 
been m a i l e d on F e b r u a r y 10, 2012, a l t h o u g h no copy 
was p r o v i d e d of the o u t s i d e of t h i s envelope or the 
p o s t a l i n f o r m a t i o n a s s o c i a t e d w i t h the l e t t e r . I n 
a d d i t i o n t o not r e c e i v i n g the l e t t e r m a i l e d by 
c e r t i f i e d m a i l , T a y l o r a l s o d e n i e d r e c e i v i n g the 
l e t t e r m a i l e d by f i r s t c l a s s m a i l . The t e s t i m o n y 
demonstrated t h a t t h i s f i r s t c l a s s m a i l l e t t e r 
c o n t a i n e d the r e t u r n address of the Department of 
Human Resources, HCSS; y e t the USPS d i d not r e t u r n 
the f i r s t c l a s s l e t t e r t o the HCSS Human Resources 
Department. Thus, a l t h o u g h the f a c t t h a t i t was not 
r e t u r n e d suggests r e c e i p t of the l e t t e r by someone, 
no c o n c l u s i v e e v i d e n c e demonstrates d e l i v e r y [ t o ] or 
r e c e i p t by T a y l o r . " 
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The A L J u l t i m a t e l y c o n c l u d e d t h a t T a y l o r was e n t i t l e d t o a 

h e a r i n g on e i t h e r of two independent grounds, namely: (1) 

t h a t the Board had f a i l e d t o comply w i t h the n o t i c e p r o v i s i o n s 

of the A c t because, d e s p i t e h a v i n g had c o n s t r u c t i v e n o t i c e 

( v i a the p o s t a l s e r v i c e ' s c e r t i f i e d - m a i l t r a c k i n g system) t h a t 

the c e r t i f i e d l e t t e r had not been d e l i v e r e d t o T a y l o r , the 

Board had done n o t h i n g more t o attempt t o n o t i f y T a y l o r of the 

proposed t e r m i n a t i o n of her employment; and (2) t h a t , even 

assuming t h a t the Board had c o m p l i e d w i t h the n o t i c e 

p r o v i s i o n s of the A c t , such compliance c r e a t e d o n l y a 

r e b u t t a b l e presumption of T a y l o r ' s r e c e i p t of the l e t t e r , 

s i m i l a r t o the presumption t h a t a r i s e s under the common-law 
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p r i n c i p l e r e f e r r e d t o as the "mailbox r u l e , " 3 and T a y l o r ' s 

e v i d e n c e had r e b u t t e d t h a t p r e s u m p t i o n . 

On August 16, 2012, the Board f i l e d i n the Madison 

C i r c u i t C o u r t a p e t i t i o n f o r a common-law w r i t of c e r t i o r a r i 

o r , i n the a l t e r n a t i v e , a n o t i c e of a p p e a l of the ALJ's 

d e c i s i o n . F o l l o w i n g a r e v i e w of the a d m i n i s t r a t i v e r e c o r d and 

a h e a r i n g on the Board's motion t o quash the ALJ's August 6, 

2012, o r d e r , the c i r c u i t c o u r t d e t e r m i n e d t h a t the ALJ's 

d e c i s i o n was not s u p p o r t e d by l e g a l e v i d e n c e and t h a t the A L J 

had i n c o r r e c t l y a p p l i e d the law t o the f a c t s . S p e c i f i c a l l y , 

the c i r c u i t c o u r t h e l d : 

"The n o t i c e p r o v i s i o n of [ t h e A c t ] p l a i n l y s t a t e s 
t h a t ' [ n ] o t i c e by c e r t i f i e d m a i l ... s h a l l be deemed 
r e c e i v e d by the employee and complete f o r purposes 
of t h i s c h a p t e r two b u s i n e s s days a f t e r the n o t i c e 

3The m a i l b o x r u l e stands f o r the p r o p o s i t i o n t h a t 

" ' [ a ] l e t t e r p r o p e r l y addressed, stamped, 
and m a i l e d i s presumed t o have been 
r e c e i v e d i n due c o u r s e . E v i d e n c e denying 
the r e c e i p t of the l e t t e r does not render 
the e v i d e n c e of the m a i l i n g i n a d m i s s i b l e . 
N e i t h e r i s i t c o n c l u s i v e . Whether i t was so 
m a i l e d and r e c e i v e d becomes a j u r y 
q u e s t i o n . ' " 

S u l l i v a n v. E a s t e r n H e a l t h Sys., I n c . , 953 So. 2d 355, 360 
( A l a . 2006) ( q u o t i n g C o r i n t h Bank & T r u s t Co. v. Cochran, 219 
A l a . 81, 83, 121 So. 66, 67 (1929)). 
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i s d e p o s i t e d f o r c e r t i f i e d d e l i v e r y i n the U n i t e d 
S t a t e s m a i l . ' Alabama Code [1975,] § 16-24C-6(k) 
(emphasis added). The s t a t u t e means e x a c t l y what i t 
says. The Board's duty t o p r o v i d e n o t i c e t o T a y l o r 
was complete under t h i s s t a t u t e two days a f t e r the 
n o t i c e was d e p o s i t e d i n the U n i t e d S t a t e s m a i l f o r 
c e r t i f i e d d e l i v e r y t o T a y l o r . 

"The ALJ's i n t e r p r e t a t i o n of t h i s s t a t u t e i s 
f u n d a m e n t a l l y i n c o n s i s t e n t w i t h the s t a t u t e ' s p l a i n 
language." 

The c i r c u i t c o u r t g r a n t e d the Board's motion, i s s u e d a w r i t of 

c e r t i o r a r i , and quashed the ALJ's o r d e r . T a y l o r f i l e d a 

t i m e l y n o t i c e of ap p e a l t o t h i s c o u r t . 

S t a n d a r d of Review 

"The c i r c u i t c o u r t ' s s t a n d a r d of r e v i e w of a 
p e t i t i o n f o r a common-law w r i t of c e r t i o r a r i i s w e l l 
s e t t l e d . On common-law c e r t i o r a r i r e v i e w , the 
c i r c u i t c o u r t ' s 'scope of r e v i e w was l i m i t e d t o 
d e t e r m i n i n g i f the [ALJ's] d e c i s i o n t o [grant the 
employee a p r e t e r m i n a t i o n h e a r i n g ] was s u p p o r t e d by 
l e g a l e v i d e n c e and i f the law had been c o r r e c t l y 
a p p l i e d t o the f a c t s . ' Evans v. C i t y of H u n t s v i l l e , 
580 So. 2d 1323, 1325 ( A l a . 1991). 'In a d d i t i o n , the 
c o u r t was r e s p o n s i b l e f o r r e v i e w i n g the r e c o r d t o 
ensure t h a t the fundamental r i g h t s of the p a r t i e s , 
i n c l u d i n g the r i g h t t o due p r o c e s s , had not been 
v i o l a t e d . ' I d . 'Questions of f a c t or weight or 
s u f f i c i e n c y of the evi d e n c e w i l l not be rev i e w e d on 
c e r t i o r a r i . ' P e r s o n n e l Bd. of J e f f e r s o n County v.  
B a i l e y , 475 So. 2d 863, 868 ( A l a . C i v . App. 1985). 

"'"'[A] common-law w r i t of c e r t i o r a r i 
extends o n l y t o q u e s t i o n s t o u c h i n g the 
j u r i s d i c t i o n of the s u b o r d i n a t e t r i b u n a l 
and the l e g a l i t y of i t s p r o c e e d i n g s . The 
a p p r o p r i a t e o f f i c e of the w r i t i s t o 
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c o r r e c t e r r o r s of law apparent on the fa c e 
of the r e c o r d . C o n c l u s i o n s of f a c t cannot 
be reviewed, u n l e s s s p e c i a l l y a u t h o r i z e d by 
s t a t u t e . The t r i a l i s not de novo but on 
the r e c o r d ; and the o n l y m a t t e r t o be 
determined i s the quashi n g or the 
a f f i r m a t i o n of the p r o c e e d i n g s brought up 
f o r r e v i e w 

"G.W. v. Dale County Dep't of Human Res., 939 So. 2d 
931, 934 n.4 ( A l a . C i v . App. 2006) ( q u o t i n g C i t y of  
Birmingham v. Southern B e l l T e l . & T e l . Co., 2 03 
A l a . 251, 252, 82 So. 519, 520 (1919), q u o t i n g i n 
t u r n P o s t a l T e l . Co. v. Minderhout, 195 A l a . 420, 71 
So. 91 (1916)). 'This c o u r t ' s scope of a p p e l l a t e 
r e v i e w i s the same as t h a t of the c i r c u i t c o u r t . ' 
C o l b e r t County Bd. of Educ. v. Johnson, 652 So. 2d 
274, 276 ( A l a . C i v . App. 1994)." 

South Alabama S k i l l s T r a i n i n g Consortium v. Ford, 997 So. 2d 

309, 324 ( A l a . C i v . App. 2008) ( b r a c k e t e d language a l t e r e d ; 

f o o t n o t e o m i t t e d ) . 

D i s c u s s i o n 

T a y l o r argues t h a t the ALJ's d e c i s i o n was c o r r e c t and 

t h a t the c i r c u i t c o u r t e r r e d i n c o n c l u d i n g o t h e r w i s e . 

S p e c i f i c a l l y , T a y l o r m a i n t a i n s t h a t the c i r c u i t c o u r t 

e r r o n e o u s l y c o n s t r u e d § 16-24C-6(k), p r o v i d i n g t h a t " [ n ] o t i c e 

by c e r t i f i e d m a i l ... s h a l l be deemed r e c e i v e d by the employee 

and complete f o r the purposes of t h i s c h a p t e r two b u s i n e s s 

days a f t e r the n o t i c e i s d e p o s i t e d f o r c e r t i f i e d d e l i v e r y i n 

the U n i t e d S t a t e s m a i l " (emphasis added), as h a v i n g 
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e s t a b l i s h e d a c o n c l u s i v e , r a t h e r than a r e b u t t a b l e , 

p resumption t h a t she had r e c e i v e d the n o t i c e two days a f t e r 

the Board had m a i l e d the n o t i c e . 

"[A] presumption i s a c r e a t u r e of law t h a t a s s i s t s 
i n the matter of p r o o f by p r o v i d i n g t h a t i n c e r t a i n 
s i t u a t i o n s proven f a c t s may be s t r o n g enough t h a t 
from them the t r i e r of f a c t may conclude t h a t the 
presumed f a c t e x i s t s . Presumptions may be 
c o n c l u s i v e or r e b u t t a b l e . C o n c l u s i v e presumptions 
... are those a p p l i e d when because of c e r t a i n proven 
f a c t s the law r e q u i r e s the f i n d e r of f a c t t o f i n d 
a nother — presumed — f a c t . On the o t h e r hand, 
r e b u t t a b l e p r e s u m p t i o n s , found throughout the l e g a l 
system, are those under which a c e r t a i n quantum of 
evid e n c e g i v e s r i s e t o an i n f e r e n c e of some o t h e r 
f a c t , but as t o which f a c t the opposing p a r t y may 
o f f e r e v i d e n c e i n r e b u t t a l . R e b u t t a b l e presumptions 
are g e n e r a l l y c r e a t e d by law — under s t a t u t e s , case 
law, or r u l e s of c o u r t — f o r such reasons as the 
promotion of p u b l i c p o l i c y (as i n presumptions 
f a v o r i n g the l e g i t i m a c y of c h i l d r e n ) , [or] because 
the presumption i s based upon human e x p e r i e n c e 
( i l l u s t r a t e d by the presumption a g a i n s t s u i c i d e ) 

" 

Rule 301, A l a . R. E v i d . ( A d v i s o r y Committee's N o t e s ) . 

"'[T]he Tenure A c t [the p r e d e c e s s o r t o the Ac t ] g r a n t s t o 

t e a c h e r s a p r o p e r t y i n t e r e s t which, when p e r f e c t e d , i s 

e n t i t l e d t o c o n s t i t u t i o n a l due p r o c e s s p r o t e c t i o n . ' " Board of  

Sch. Comm'rs of M o b i l e Cnty. v. Glenn, 70 So. 3d 340, 343 

( A l a . C i v . App. 2010) ( q u o t i n g Smith v. Alabama S t a t e Tenure  

Comm'n, 430 So. 2d 877, 879 ( A l a . C i v . App. 1982), a f f ' d , 430 
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So. 2d 880 ( A l a . 1983)). S e c t i o n § 16-24C-2, A l a . Code 1975, 

a p r o v i s i o n of the A c t e n t i t l e d " l e g i s l a t i v e i n t e n t , " s t a t e s : 

"The purpose of t h i s c h a p t e r i s t o improve the 
q u a l i t y of p u b l i c e d u c a t i o n i n the S t a t e of Alabama 
by [,among o t h e r t h i n g s ] : 

"(1) P r o v i d i n g f o r fundamental f a i r n e s s and due 
p r o c e s s t o employees c o v e r e d by t h i s c h a p t e r . " 

Due-process p r o t e c t i o n s r e q u i r e , a t a minimum, t h a t 

" d e p r i v a t i o n of l i f e , l i b e r t y , or p r o p e r t y by a d j u d i c a t i o n be 

preceded by n o t i c e and o p p o r t u n i t y f o r h e a r i n g a p p r o p r i a t e t o 

the n a t u r e of the c a s e . " M u l l a n e v. C e n t r a l Hanover Bank & 

T r u s t Co., 339 U.S. 306, 313 (1950). "[The] r i g h t t o be heard 

has l i t t l e r e a l i t y or worth u n l e s s one i s i n f o r m e d t h a t the 

m a t t e r i s pending and can choose f o r h i m s e l f whether t o appear 

or d e f a u l t , a c q u i e s c e or c o n t e s t . " I d . a t 314. 

"An elementary and fundamental requirement of 
due p r o c e s s i n any p r o c e e d i n g which i s t o be 
a c c o r d e d f i n a l i t y i s n o t i c e r e a s o n a b l y c a l c u l a t e d , 
under a l l the c i r c u m s t a n c e s , t o a p p r i s e i n t e r e s t e d 
p a r t i e s of the pendency of the a c t i o n and a f f o r d 
them an o p p o r t u n i t y t o p r e s e n t t h e i r o b j e c t i o n s . The 
n o t i c e must be of such n a t u r e as r e a s o n a b l y t o 
convey the r e q u i r e d i n f o r m a t i o n , and i t must a f f o r d 
a r e a s o n a b l e time f o r those i n t e r e s t e d t o make t h e i r 
appearance. ... 

"But when n o t i c e i s a person's due, p r o c e s s  
which i s a mere g e s t u r e i s not due p r o c e s s . The  
means employed must be such as one d e s i r o u s of 
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a c t u a l l y i n f o r m i n g the absentee might r e a s o n a b l y  
adopt t o a c c o m p l i s h i t . " 

I d . a t 314-15 (emphasis added; c i t a t i o n s o m i t t e d ) . To 

c o n s t r u e s u b s e c t i o n (k) of § 16-24C-6 as h a v i n g e s t a b l i s h e d a 

c o n c l u s i v e presumption t h a t T a y l o r had r e c e i v e d the n o t i c e of 

proposed t e r m i n a t i o n of her employment two b u s i n e s s days a f t e r 

i t had been m a i l e d would, we t h i n k , be tantamount t o a p p r o v i n g 

a p r o c e s s t h a t i s "a mere g e s t u r e " and t o countenance a course 

of a c t i o n t h a t i s not what "one d e s i r o u s of a c t u a l l y i n f o r m i n g 

the absentee might r e a s o n a b l y adopt t o a c c o m p l i s h i t . " 

M u l l a n e , supra (emphasis added). Cf. War E a g l e V i l l a g e 

Apartments v. Plummer, 775 N.W.2d 714 (Iowa 2009). 

In Plummer, the Supreme Court of Iowa c o n s i d e r e d a 

s i m i l a r s t a t u t e t h a t p e r m i t t e d s e r v i c e of an e v i c t i o n n o t i c e 

by c e r t i f i e d m a i l , w i t h no r equirement t h a t a s i g n e d r e t u r n 

r e c e i p t be o b t a i n e d . At the time Plummer was d e c i d e d , § 

562A.29A, Iowa Code, p r o v i d e d : 

" N o t w i t h s t a n d i n g s e c t i o n s 631.4 and 648.5, the 
w r i t t e n n o t i c e of t e r m i n a t i o n r e q u i r e d by s e c t i o n 
562A.27, s u b s e c t i o n 1, a n o t i c e of t e r m i n a t i o n and 
n o t i c e t o q u i t under s e c t i o n 562A.27A, a n o t i c e t o 
q u i t as r e q u i r e d by s e c t i o n 648.3, or a p e t i t i o n f o r 
f o r c i b l e e n t r y and d e t a i n e r p u r s u a n t t o c h a p t e r 648, 
may be s e r v e d upon the t e n a n t i n any of the 
f o l l o w i n g ways: 
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"1. By p e r s o n a l s e r v i c e . 

"2. By s e n d i n g n o t i c e by c e r t i f i e d or r e s t r i c t e d 
c e r t i f i e d m a i l , whether or not the t e n a n t s i g n s a 
r e c e i p t f o r the n o t i c e . " 

The Iowa c o u r t h e l d t h a t the s t a t u t e " v i o l a t e [ d ] the due 

p r o c e s s c l a u s e of the Iowa C o n s t i t u t i o n on i t s f a c e " because 

"the s t a t u t o r y n o t i c e scheme [did] not r e q u i r e s e r v i c e which 

i s r e a s o n a b l y c a l c u l a t e d t o reach the i n t e n d e d r e c i p i e n t . " 

775 N.W.2d a t 723. 

In our judgment, s u b s e c t i o n (k) e s t a b l i s h e s a r e b u t t a b l e 

p r e sumption, based on human e x p e r i e n c e , t h a t an employee has 

r e c e i v e d n o t i c e of a proposed t e r m i n a t i o n of h i s or her 

employment two b u s i n e s s days a f t e r the employer d e p o s i t s the 

n o t i c e w i t h the p o s t a l a u t h o r i t i e s f o r c e r t i f i e d d e l i v e r y t o 

the employee. D e s p i t e the absence of the words "presume" or 

"presumption" from the t e x t of s u b s e c t i o n ( k ) , our c o n s t r u i n g 

the s t a t u t e t o c r e a t e a r e b u t t a b l e presumption does not 

d i s r e g a r d the p l a i n meaning of the s t a t u t e ; i ndeed, our 

c o n s t r u c t i o n i s c o n s i s t e n t w i t h t h a t p o r t i o n of the s t a t u t e 

i n d i c a t i n g t h a t the employee "has the burden of p r o v i n g t h a t 

... s e r v i c e was not p r o p e r l y made." We acknowledge t h a t the 

words "deemed" and "presumed" are d e n o t a t i v e l y and 
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c o n n o t a t i v e l y d i s t i n c t , but we a l s o r e c o g n i z e t h a t , i n l e g a l 

p a r l a n c e , those words are sometimes c o n s i d e r e d t o be 

e q u i v a l e n t . See Cooper v. S l a u g h t e r , 175 A l a . 211, 215 

( s y n o p s i s ) , 222, 57 So. 477, 479 ( s y n o p s i s ) , 481 (1912) 

( r e v i e w i n g a c o u r t ' s o r a l charge t o the j u r y t h a t " ' i f they 

b e l i e v e from the e v i d e n c e t h a t the boundary l i n e i n q u e s t i o n 

was i n d i s p u t e , and t h a t the a d j o i n i n g owners caused s a i d l i n e 

t o be e s t a b l i s h e d , and t h a t they a c q u i e s c e d i n s a i d l i n e , then 

the p l a i n t i f f would be deemed t o be the owner of a l l l a n d s 

n o r t h of the l i n e so e s t a b l i s h e d , ' " and s t a t i n g t h a t 

"'[d]eemed,' as used i n t h i s charge, i s c l e a r l y the e q u i v a l e n t 

of 'presumed'"). Alabama caselaw, s t a t u t e s , and r u l e s of 

c o u r t have f r e q u e n t l y used the two words i n t e r c h a n g e a b l y . 

See, e.g., Lemond C o n s t r . Co. v. Wheeler, 669 So. 2d 855, 860 

( A l a . 1995) ( s t a t i n g t h a t "because a c h i l d [ l e s s than 14 years 

of age] i s deemed i n c a p a b l e of a p p r e c i a t i n g the danger of a 

s i t u a t i o n i n which he may p l a c e h i m s e l f , i t f o l l o w s l o g i c a l l y 

t h a t the c h i l d i s a l s o presumed i n c a p a b l e of assuming the r i s k 

of h i s a c t i o n " (emphasis added)); Alabama M i l l s , I n c . v.  

C a r n l e y , 35 A l a . App. 46, 49, 44 So. 2d 622, 624-25 (1949) 

( q u o t i n g former t i t . 26, § 213(C), A l a . Code 1940, an 
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amendment t o the Unemployment Compensation A c t p r o v i d i n g t h a t 

"'[a] woman s h a l l be presumed not t o be a b l e t o work and not 

a v a i l a b l e f o r work i f she q u i t s or i s r e q u i r e d t o t e r m i n a t e 

her employment because of pregnancy, p r o v i d e d , i n any event, 

t h a t no woman s h a l l be deemed t o be a b l e t o work and a v a i l a b l e 

f o r work f o r any week d u r i n g the t h r e e month p e r i o d 

i m m e d i a t e l y b e f o r e the ex p e c t e d b i r t h of her c h i l d , and f o r 

any week d u r i n g the t h r e e month p e r i o d i m m e d i a t e l y f o l l o w i n g 

the b i r t h of her c h i l d ' " (emphasis a l t e r e d ) ) ; Rule 4 4 ( h ) , A l a . 

R. C i v . P. ( s t a t i n g t h a t a photocopy of a w r i t i n g " s h a l l be 

deemed t o be an o r i g i n a l r e c o r d and s h a l l be presumed t o be a 

t r u e and c o r r e c t r e p r o d u c t i o n of the o r i g i n a l r e c o r d i t 

p u r p o r t s t o r e p r e s e n t " ) . 

In the p r e s e n t case, the Board d e p o s i t e d the n o t i c e w i t h 

the p o s t a l a u t h o r i t i e s on F r i d a y , F e b r u a r y 10, 2012, and, 

purs u a n t t o s u b s e c t i o n ( k ) , T a y l o r was presumed t o have 

r e c e i v e d the n o t i c e two b u s i n e s s days l a t e r on Tuesday, 

Febr u a r y 14, 2012. Thus, when T a y l o r had not r e q u e s t e d a 

h e a r i n g t o c o n t e s t the t e r m i n a t i o n of her employment by 

Februa r y 29, 2012 (15 days a f t e r F e b r u a r y 14, 2012), the Board 
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co n c l u d e d (and the c i r c u i t c o u r t agreed) t h a t T a y l o r had 

" f a i l [ e d ] t o t i m e l y f i l e [a] r e q u e s t f o r [a] h e a r i n g , " see § 

16-24C-6(b), and i t v o t e d the f o l l o w i n g day, March 1, 2012, t o 

recommend t h a t T a y l o r be d i s m i s s e d from employment. 

L i k e the common-law "mailbox r u l e , " the s u b s e c t i o n (k) 

presumption, however, i s not c o n c l u s i v e , see S u l l i v a n v.  

E a s t e r n H e a l t h Sys., I n c . , 953 So. 2d 355, 360 ( A l a . 2006), 

and the A L J was p r e s e n t e d w i t h e v i d e n c e from which i t , as the 

f i n d e r of f a c t , c o u l d r e a s o n a b l y have determined t h a t T a y l o r 

had not " f a i l e d " t o r e q u e s t a h e a r i n g on the proposed 

t e r m i n a t i o n of her employment, but t h a t she had s i m p l y been 

unaware of the propo s e d t e r m i n a t i o n and, t h u s , the need t o 

re q u e s t a h e a r i n g . 

Based on e v i d e n c e i n d i c a t i n g t h a t m a i l d e l i v e r y i n 

T a y l o r ' s neighborhood had been u n r e l i a b l e and t h a t T a y l o r had 

not r e c e i v e d the n o t i c e , the A L J was a u t h o r i z e d t o determine 

t h a t T a y l o r had r e b u t t e d the s u b s e c t i o n (k) presumption. 

S p e c i f i c a l l y , Andrew Coe, T a y l o r ' s n e i g h b o r , t e s t i f i e d t h a t 

he had been asked b e f o r e by the m a i l c a r r i e r t o s i g n f o r 

c e r t i f i e d m a i l t h a t was not f o r anyone r e s i d i n g a t h i s 

addres s . Coe, a r e a l t o r , a l s o s t a t e d t h a t , p r e v i o u s l y , when 
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he had been e x p e c t i n g a c e r t i f i e d l e t t e r c o n t a i n i n g an 

earnest-money d e p o s i t f o r one of h i s r e a l - e s t a t e c l i e n t s , he 

had checked the o n l i n e p o s t a l - s e r v i c e t r a c k i n g system t o 

determine the s t a t u s of the c e r t i f i e d m a i l . Coe s a i d t h a t the 

t r a c k i n g system had i n d i c a t e d t h a t the m a i l c a r r i e r had l e f t 

a note a d v i s i n g Coe t h a t he had c e r t i f i e d m a i l b e i n g h e l d f o r 

him a t the p o s t o f f i c e but t h a t no note had, i n f a c t , been 

l e f t a t h i s addr e s s . The A L J c o u l d a l s o r e a s o n a b l y have 

found, from the n o t a t i o n "moved; l e f t no f o r w a r d i n g a d d r e s s " 

on the c e r t i f i e d - m a i l t r a c k i n g system when i t was u n d i s p u t e d 

t h a t T a y l o r had not moved, and from the e x i s t e n c e on the green 

r e t u r n - r e c e i p t c a r d of a p a r t i a l , s c r a t c h e d - o u t s i g n a t u r e t h a t 

bore no resemblance t o T a y l o r ' s name or h a n d w r i t i n g , t h a t the 

c e r t i f i e d l e t t e r i n t e n d e d f o r T a y l o r had, i n f a c t , been 

d e l i v e r e d t o the wrong add r e s s . Because " ' [ q ] u e s t i o n s of f a c t 

or weight or s u f f i c i e n c y of the ev i d e n c e [are] not ... 

rev i e w e d on c e r t i o r a r i , ' " South Alabama S k i l l s T r a i n i n g  

C o nsortium v. Ford, 997 So. 2d a t 324 ( q u o t i n g P e r s o n n e l Bd.  

of J e f f e r s o n Cnty. v. B a i l e y , 475 So. 2d 863, 868 ( A l a . C i v . 

App. 1985)), the c i r c u i t c o u r t was not a u t h o r i z e d t o r e j e c t 

the ALJ's f a c t u a l f i n d i n g s . In l i g h t of our h o l d i n g t h a t 
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s u b s e c t i o n (k) c r e a t e s o n l y a r e b u t t a b l e presumption of 

r e c e i p t a f t e r m a i l i n g , the c i r c u i t c o u r t ' s c o n c l u s i o n t h a t the 

ALJ's d e c i s i o n was not s u p p o r t e d by l e g a l e v i d e n c e and t h a t 

the A L J had i n c o r r e c t l y a p p l i e d the law t o the f a c t s was 

erron e o u s . 

C o n c l u s i o n 

We h o l d t h a t T a y l o r was e n t i t l e d t o a p r e t e r m i n a t i o n 

h e a r i n g on the second of the two independent grounds upon 

which the A L J r e l i e d — t h a t , assuming the Board had c o m p l i e d 

w i t h the n o t i c e p r o v i s i o n s of the A c t , such compliance c r e a t e d 

o n l y a r e b u t t a b l e presumption of T a y l o r ' s r e c e i p t of the 

n o t i c e , and T a y l o r ' s e v i d e n c e had r e b u t t e d t h a t p r esumption. 

A c c o r d i n g l y , we p r e t e r m i t c o n s i d e r a t i o n of the f i r s t ground 

upon which the A L J r e l i e d i n g r a n t i n g r e l i e f t o T a y l o r . 

The c i r c u i t c o u r t e r r e d i n quashing the ALJ's o r d e r 

r e q u i r i n g the Board t o p r o v i d e T a y l o r w i t h a p r e t e r m i n a t i o n 

h e a r i n g . The judgment i s , t h e r e f o r e , r e v e r s e d , and the cause 

i s remanded w i t h i n s t r u c t i o n s t o e n t e r a judgment denying the 

Board's c e r t i o r a r i p e t i t i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and Thomas and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

23 


