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PITTMAN, Judge.

Shirley Taylor, a tenured teacher who had been employed
by the Huntsville City Board of Education {("the Board") for 18
vears before the Board dismissed her from employment on March

2, 2012, appeals frcm a Jjudgment of the Madison Circuit Court
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granting the Board's petition for a common-law writ of
certiorari to the administrative law Jjudge ("ALJ"}) who
reviewed the Board's decision and guashing the ALJ's order
requiring the Board to provide Taylcor with a pretermination
hearing, pursuant to % 16-24C-6{b), Ala. Code 1975, a part of
the Students First Act of 2011, & 16-24C-1 et seg., Ala. Code
1875 ("the Act"). We reverse the judgment.

Factual and Procedural Background

Taylor 1s a 56-year-old third-grade teacher who had been
employed by the Board since 1924. Before becoming a teacher,
Taylor had been 1n active-duty military service with the
United States Army for 12 years, including a deployment to the
Persian Gulf for Operation Desert Storm. She remained in the
Army Reserve while she was a teacher and retired from the Army
in 2008 with the rank of lieutenant colonel,

On February 10, 2012, the Bcard mailed two letters to
Taylor; one letter was sent by certified mail, return receipt
regquested, and the other by regular, first-class mail. The
letters informed Taylor that the Board propoesed to terminate
her employment, stated the grounds fcor termination, and

advised her that she had 15 days to request a hearing and
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contest the proposed termination, failing which, the letter
stated, the Board would vote on her dismissal at a meeting on
March 1, 2012.! The Board, not having received by March 1,
2012, a request from Tavlor for a hearing, voted that day to
terminate her employment. On March 2, 2012, the Board hand-
delivered a letter to Taylor at the school where she was
employed, i1nforming her of the Beoard's decision tce terminate
her employment, and had her escorted from the campus.

Taylor denied that she had received a notice-cf-proposed-

termination letter and requested that the Board rescind its

lSecticn 16-24C-6(b) procvides, in pertinent part:

"The terminaticn of a tenured teacher or
nenprobationary classified employee ... shall be
initiated by the recommendation of +the chief
executive officer in the form of a written notice of
proposed termination to the emplovee. ... [T]he
netice shall state the reascns for the proposed
termination, shall contain a short and plain
statement of the facts showing that the termination
is taken for one or more of the reasons listed in
subsecticn (a), and shall be issued In conformity
with subsection (k). The notice shall infcrm the
employee ... that, 1in order to reguest & hearing
with the governing board, the employee must file a
written request for such a hearing with the chief
executive officer within 15 calendar days after
issuance of the notice. Should the employee fail to
timely file the request for hearing, the governing
hecard shall vote on the recommended terminaticn."

3
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vote to terminate her employment and grant her a hearing. The
Board denied that reguest. On March 15, 2012, Tavlor apcealed
directly to the Chief Administrative Law Judge of the Office
of Administrative Hearings, Division of Administrative Law
Judges, Office of the Attorney General, pursuant to & 16-24C-

12, Ala. Code 1675,? alleging that the Board had failed to

Section 16-24C-12 provides:

"An emplcoyee who has attalned tenure or
nonprobationary status and has been denied a hearing
before an employer subject Lo the requirements of
this chapter may appeal for relief directly to the
Chief Administrative TLaw Judge of the Office of
Administrative Hearings, Division of Administrative
Law Judges, 0Office of the Attorney General. The
chief administrative law judge shall appoint an
administrative law Jjudge to address tLhe Issues
raised in the appeal. The appeal shall state facts
sufficient t¢  allew the Judge to determine
tentatively whether or not the employer has complied
with this chapter in failing to accord the employee
a hearing. The employer may answer or deny 1in
writing the facts set cut in the employee appeal
and, 1if the emplecyer fails to do so, the facts set
out in the appeal shall be taken as true. The judge
shall review the request of the employee and the
answer or denial of the employer and shall
determine, with or without a hearing, whether or not
the employer has complied with this chapter in
denyving the employee a hearing as provided in this
chapter. Based upon his or her findings, the judge
shall either order a hearing before the employer cr
sustain the action taken by the employer. Any
petition or application for judicial relief from the
decision of the administrative law Jjudge shall be

4
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provide her with notice and a hearing before it terminated her
employment.

The Board responded, asserting that it had complied with
the notice provision of the Act, specifically with § 16-24C-
6{k), Ala. Code 1975, which provides:

"Unless otherwise previded, notice for all purposes
under this chapter shall be given by United States
mail, certified delivery, by private mail carrier
for next business day delivery, or by physical
delivery to the employee or the last known address
of the employee, Netice Dby certified mail or
private malil carrier shall be deemed received by the
emplovee and complete for purpeoses of this chapter
two business days after the notice is deposited for
certified delivery in the United States mail or
placed with a private mall carrier for next business
day delivery. The employer has the burden of
producing evidence that service was [e]ffected in
the manner permitted by this chapter, but the
employee has the burden of proving that such service
was nobt properly made."

(Emphasis added.) The Board maintained that it had satisfied
the requirements c¢f § 16-24C-6{(k) by depositing the notice of
preposed termination in the mail for certified delivery, and,
it contended, it had alsc taken extra steps Lo ensure that

Taylor was notiflied of the proposed termination of her

filed in the circuit court of the county 1in which
the principal administrative offices of the employer
are located.”
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employment by sending an additional letter by regular, first-
class mail.

The ALJ conducted a hearing on June 18, 2012, at which it
received documentary and testimonial evidence. Taylor
presented her own testimony as well as the testimony of her
neighkbors, Quirante Hereford and Andrew Coe. The Board
presented the testimony of Belinda Williams, the director of
human resources for the Huntsville City Schceool System
("HCSS™), and Lisa Teague, Williams's administrative
assistant. On  August 6, 2012, the ALJ rendered a
comprehensive, 2%-page order reguiring the Board toe provide
Taylor with a hearing. In its findings of fact, the ALJ
stated:

"Taylor denied receiving both the certified mail
letter and the letter sent by first class mail.
Taylor testified Chat given her military background,
she is conscientious ¢f deadlines. Had she received
the letter, she would have immediately sought help
from her local Alabama FEducation Assoclation.
Undersceoring her testimony was the Zfact [that,]
immediately following the nctice of her dismissal,
she sought assistance directly after being escorted
from the schocol.

"Prior Lo wvoting wupon Taylor's dismissal,
neither the Bcard, nor anycne at HCSS checked on the
tracking of the certified mail letter to determine

whether or not delivery had Dbeen accomplished,
despite the fact that the Board [had] paid an
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additional fee for a return receipt of the February
10, 2012, letter and had access to tracking of the
certified mail lestter. Belinda Williams, the
Director of Human Resources for HCSS, inquired only
whether Taylor [had] filed a notice of contest on or
before February 29, 2012, but did not confirm that
a return receipt had been issued for the certified
mail; she did not attempt Lo tLrack the certified
mail through the United States Postal Service
[(TUSP3")] website; and she did not confirm that
Taylor [had] received the letter through any cother
scurce., No attempt was made fo hand deliver the
letter to Taylor at the school, even though Taylor
taught on campus dally and the school provided a
mail box for each teacher, which Tavlor checked at
least three c¢r four times a day. No one verbally
confirmed Tavlor's awareness of the pending action.

"

"The [USPS] provides user-friendly methods for
tracking certified mail through every routed postal
location, delivery attempts, and actual delivery.
The USPS assigns every item of certified mail an
internal tracking number. The entity mailing the
certified mail item may review Lhe Lracking
information via the internet by simply going to the
USPS website and entering the certified mail
tracking number. Despite the fact that the Board
elected to accomplish service by certified mail, no
one attempted to track the delivery information
prior to the Beard's wvote on March 1, 2012, Lisa
Teague testified that as a matter or course, the
school system never utilized the tracking system Lo
see 1f a certified letter had been received. The
HCSS addressed the letter to Taylor's correct
address on Sanibel Circle in Madison, Alabama.

"The Board introduced the USPS3 tracking
information and a copy of the envelcpe as exhibits
in this case. The internal tracking sheet begins on
February 10, 2012, and reflects that the item was
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mailed at 4:04 p.m. from a Huntsville Post Office.
The USPS processed the letter on February 11, 2012,
at 4:35 a.m. and it arrived at the 'Unit' (which is
assumed to be the Madiscn [City] Post Office) on
February 11, 2012, at 8:35 a.m. at the 35758 =zip
code (one digit different [from] Tayloer's [35757]
zip code). That same day, someone apparently wrote
what appears to be an 'NC, 2-11-12, EKAP' on the
outside of the envelope. The next entry made on the
USPS tracking summary reflects that a notice was
left on February 11, 2012, at 11:14 a.m. in Madison,
Alabama at a location in the 35757 zip code area. No
additional evidence demonstrates that the postal
carrier lefl the notice at Taylor's heome. Taylor has
denied receiving any notice.

"Subseguent events cast significant doubt on the
accuracy of the USPS information and if delivery was
made to Tavlor's home. On the outside of the
envelope, two sets of numbers exist, as if tCo
reflect dates. These numbers are 2-17 and 2-28.
These dates do not directly match the USPS.com
tracking information data. No data entry exists for
either February 17 or February 27. On February 28,
2012, the USPS Tracking data states 'Unclaimed.' No
zip code 1s recorded on the tracking sheet as 1t
[was] on the previous deliveries. On the outside of
the envelope, a postal carrier checked 'Unclaimed.'
At some pcoint, however, somecne other Chan Taylor
attempted to sign the green return-receipt card. At
the hearing, the parties could not agree on the name
reflected regarding the green card's handwritten
signature. The unclear cursive handwriting ccould be
read to reflect the name 'Doug' or 'Mary' or 'Marg.'
However, no one even suggested that the signature
even remotely looked like Taylor's handwriting. No
conclusive evidence demonstrated where this
attempted delivery had been made or the individual
upon whom the USPS attempted service. However, given
the handwriting, which did not appear to belong to
Taylor, the greater weight o©of the evidence
demonstrates that the certified mail was, in all
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prokakility, not delivered to the correct address cr
delivery was attLempted upon the wrong individual. No
evidence was presented that anyone other than Taylor
resides in her home.

"The next entry on the USPS tracking sheet,
dated March 4, 2012, states 'moved, left no
address.' Again, no zip code is provided for tLhe
area in Madison, which confirms what area of Madison
in which delivery may have been attempted. The
clear, undisputed evidence demonstrated that Taylor
had not moved; rather, she has resided at her
current address at 124 Sanibel Circle in Madison,
Alabama for the last four years and continues Lo
reside at that address today. On the actual
certified mail envelope, Lhe envelope reflects that
it was 'unclaimed,' but no date 1is provided when
this determination was made or by whom., Tt 1is
unknown whether the 'moved, left no forwarding
address' entry was merely a data entry error, or if
the postal carrier left the attempted delivery
notice at the wrong hcouse where this inaccurate
information was provided by the resident. All that
can be certalin is that Taylcr has not moved in
recent years and this entry casts doubt on whether
delivery was attempted at the correct location.

"Finally, the February certified mail nctice was
returnaed on March 7, 2012 to Huntsville, AL at the
35801 zip code. Thereafter, USPS returned the letter
back to HCSS, Department of Human Resources on or
abcout March 10, 2012,

"Andrew  Coe and Quirante Hereford, both
neighbors 1in Sanibel Circle where Taylor resides,
testified that their assigned postal carrier often
mistakenly delivered mall to the wrong household. In
mest cases, neighbors would either walk the
inceorrectly delivered mail to the neighbor's house
or place 1t back in the mallboex for the postal
carrier to re-rcute to the correct address. Taylor's
counsel offered two indictments 1in the Northern
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District of Alabama of postal carriers who had been
charged with theft of mail items, one of which was
employed at the Madison, Alabama Post Cffice.
However, Lhe evidence was insufficlent Lo establish
that either of these mail carriers actually handled
the proposed termination letter which is al issue.

"... [A]lthough the Board did nolL have actual
notice that the certified mail had not Dbeen
delivered to Taylor prior to voting on the proposed
recommendation for termination, the Human Resources
Department did have access to notice of the
non-delivery via access to internal tracking
information from the USPS informing them that the
letter had not been delivered. The Human Resources
Department could have merely entered the assigned
tracking number on the USPS website to reveal the
delivery attempts assoclated with the letter.
Moreover, although not regquired to do so, the Human
Resources Department paid for and reguested a
'return recelipt.' That return receipt had nct bkeen
returned, and no evidence suggests that the Human
Resources Department checked to see i1if the receipt
had been returned.

"With regard te the copy of the proposed
termination letter that the HCSES mailed by first
class mail, the testimony demonstrated that it had
been mailed on February 10, 2012, althcocugh no copy
was previded of the outside of this envelope or the
postal information associated with the letter. In
addition to nct receiving the letter mailed by
certified mail, Taylcr alsc denied receliving the
letter malled by first class mall. The testimony
demonstrated that this first class mail letter
centained the return address of the Department of
Human Resources, HCES; vet the USPS did not return
the first class letter Lo the HCSS Human Rescurces
Department. Thus, although the fact that 1t was not
returned suggests recelpt of the letter by someone,
no conclusive evidence demonstrates delivery [to] or
recelipt by Taylor."

10
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The ALJ ultimately concluded that Taylor was entitled to a
hearing on either of two independent grounds, namely: (1)
that the Board had failed to comply with the notice provisions
of the Act because, despite having had constructive notice
(via the postal service's certified-mail tracking system) that
the certified letter had not been delivered to Tayler, the
Board had done nothing more to attempt to notify Taylor of the
proposed termination of her employment; and (2) that, even
assuming that the Bcard had complied with the notice
provisions of the Act, such compliance c¢reated only a
rebuttable presumption of Tavlor's receipt of the letter,

similar to the presumption that arises under the common-law

11
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* and Taylor's

principle referred to as the "mailbox rule,”
evidence had rebutted that presumption.

On August 16, 2012, the Board filed in the Madison
Circuit Court a petition for a common-law writ of certiorari
or, 1in the alternative, a notice of appeal of the ALJ's
decision. Follewing a review of the administrative record and
a hearing on the Board's motion to quash the ALJ's August 6,
2012, order, the circuit court determined that the ALJ's
decision was not suppvorted by legal evidence and that the ALJ
had incorrectly applied the law to the facts. Specifically,
the circult court held:

"The ncotice provision of [the Act] plainly states

that "[n]lotice by certified mail ... shall be deemed

recelved by the employee and complete for purposes
of this chapter two business days after the notice

‘The mailbox rule stands for the proposition that

"'la] letter properly addressed, stamped,
and mailed 1s presumed to have been
received in due course. Evidence denying
the receipt of the letter does not render
the evidence of the mailing inadmissible.
Neither is it conclusive, Whether it was so
mailed and received becomes a jury
gquestion,'"

Sullivan v. Fastern Health Svs,, Inc., 953 So. 2d 355, 360
(Ala. 2006) ({(gquoting Corinth Bank & Trust Co. v. Cochran, 2195
Ala., 81, 83, 121 So. 66, &7 (1829)).

12
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is depcsited for certified delivery in the United
States mail.' Alabama Code [1975,] & 16-24C-6(k}
(emphasis added). The statute means exactly what it
says. The Board's duty te provide notice to Taylor
was complete under this statute two days after the
notice was deposited in the United States mail for
certified delivery to Tavylor.

"The ALJ's interpretation of this statute is
fundamentally inconsistent with the statute’'s plain
language."

The circuilt court granted the Board's motion, issued a writ of
certiorari, and guashed the ALJ's order. Taylor filed a

timely notice of appeal to this court.

Standard of Review

"The circult court's standard of review of a
petition for a common-law writ of certicrari is well
settled. On common-law certiorari review, the
circult court's 'scope c¢f review was limited to
determining if the J[ALJ's] decisicn to [grant the
employee a pretermination hearing] was supported by
legal evidence and 1f the law had Dbeen correctly
applied to the facts.' Evans v. City of Huntsville,
580 So. 2d 1323, 1325 (Ala. 1991). "In addition, the
court was responsible for reviewing the record to
ensure that the fundamental rights of the parties,
including the right to dus process, had not been

viclated.' Id. 'Questions of fact or weight or
sufficiency of the evidence will ncot be reviewed on
certiorari.' Personnel Bd. of Jefferson County v.

Bailey, 475 So. 2d 863, 868 (Ala. Civ. App. 1985).

Al common-law writ of certicrari
extends only to gquestions touching the
Jurisdiction of the subordinate tribunal
and the legality of 1ts proceedings. The
appropriate office of the writ 1is to

13
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correct errors of law apparent on the face
of Lhe record. Conclusions of fact cannot
be reviewed, unless specially authorized by
statute. The trial is not de novo but on
the record; and the only matter to be
determined is the quashing or Lhe
affirmation of the proceedings kbrought up
for review,'"!

"G.W. v. Dale County Dep't of Human Res., 939 So. 2d
631, 934 n.4 (Ala. Civ. App. 2006) (guoting City of
Birmingham v. S8Southern Bell Tel, & Tel, Co., 203
Ala. 251, 252, 82 So. 519, 520 (1919), guoting in
turn Postal Tel, Co. v. Minderhout, 195 Ala. 420, 71
So. 91 (1%816)). 'This court's scope of appellate
review is the same as that of the circuit court.'
Colbert County Bd. of Educ. v. Johnson, 6532 So. 2d
274, 276 (Ala. Civ. App. 1994)."

South Alabama Skillg Training Consgortium v, Ford, 997 So. 2d

309, 324 (Ala. Civ. App. 2008) (bracketed language altered;
footnote omitted).

Discusgsion

Tayvlcer argues that the ALJ's decision was correcht and
that the circuit court erred 1in concluding otherwise.
Specifically, Taylor maintains that the c¢ircult court
erroneously construed § 16-24C-6(k), providing that "[n]Jotice

by certified mail ... shall be deemed received by Lhe employee

and complete for the purposes of this chapter two business
days after the notice 1s deposited for certified dellvery in

the United States mail” (emphasis added), as having

14
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established a conclusive, rather than a rebuttable,
presumption that she had received the notice two days after
the Board had mailed the notice.

"[A] presumption 1s a creature of law that assists
in the matter of proof by providing that in certain
situaticons proven facts may be strong enough that
from them the trier of fact may conclude that the
presumed fact exists, Presumptions may be
conclusive or rebuttable., Conclusive presumptions

are those applied when because of certain proven
facts the law reqguires the finder of fact to find
another -- presumed -- fact. On the other hand,
rebuttable presumptions, found throughout the legal
system, are those under which a certain quantum of
evidence gives rise Lo an inference of some other
fact, but as to which fact the opposing party may
offer evidence in rebuttal. Rebuttable presumptions
are generally created by law —— under statutes, case
law, or rules of ccurt —-- for such reasons as the
promotion of public peolicy (as 1n presumptions
favoring the legitimacy of children), [or] because
the presumption 1s based upon human experience
(illustrated by the presumptlion against suicide)

Rule 301, Ala. R. Evid. (Advisory Committee's Notes).
""[T]he Tenure Act [the predecessor toe the Act] grants to

teachers a property interest which, when perfected, 1is

entitled to constitutional due process protection.'"™ Board of

Sch. Comm'rs ¢f Mobile Cntyv. v. Glenn, 70 Sc. 3d 340, 343

(Ala. Civ. App. 2010) {(guoting Smith v. Alabama State Tenure

Comm'n, 430 So. 2d 877, 879 (Ala. Civ. App. 1982), aff'd, 430

15
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So. 24 880 (Ala. 1883)). Section § 16-24C-2, Ala. Code 1975,
a provision of the Act entitled "legislative intent," states:
"The purpcse of this chapter 1is to improve the
guality of public education in the State of Alabama
by [,among other things]:

"{1) Providing for fundamental fairness and due
process Lo employees covered by this chapter.™

Due-process protections reguire, at & minimum, that
"deprivation of 1ife, liberty, or property by adjudication be
preceded by notice and opportunity for hearing appropriate to

Lhe nature of the case." Mullane v, Central Hanover Bank &

Trust Co., 339 U.S. 306, 313 (1950). "[The] right to be heard
has little reality o¢or worth unless one 1s informed that the
matter is pending and can choose for himself whether to appear
or default, acquiesce or contest." Id. at 314.

"An elementary and fundamental requirement of
due process 1n any proceeding which 1is to be
accorded finality is notice reasonably calculated,
under all the circumstances, to apprise interested
parties o¢f the pendency of the action and afford
them an opportunity to present their ckjections. The
notice must be of such nature as reasonably to
convey the required information, and 1t must afford
a reasonable time for those interested to make thelr
appearance.

"But when notice 1is a person's due, process
which is a mere gesture is not due process, The
means emploved must be such as one desirous of

16
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actually informing the absentee micght reasonably
adopt to accomplish it."

Id. at 314-15 (emphasis added; citations omitted). To
construe subsection (k) of § 16-24C-6 as having established a
conclusive presumption that Taylor had received the notice of
proposed termination of her employment Lwo business days after
it had kbeen mailed would, we think, be tantamount to approving
a process that is "a mere gesture" and Lo countenance a course
of acticen that is not what "one desirous of actually Informing
the absentee might reasonably adopt to accomplish it."

Mullane, supra (emphasis added). Cf. War Eagle Village

Apartments v. Plummer, 775 N.W.2d 714 (Iowa 2009).

In Plummer, the Supreme Ccourt of TIowa considered a
similar statute that permitted service of an eviction notice
by certified mail, with nc¢ requirement that a signed return
receipt be obtained. At the time Plummer was decided, &
562A.29A, Towa Code, provided:

"Netwithstanding secticns 6©31.4 and 648.5, the
written notice ¢f termination reguired by section
502A.27, subsecticn 1, a notice of termination and
notice te quit under section 56Z2A.27A, & notice to
guit as required by section ©48.3, or a petition for
forcikle entry and detainer pursuant to chapter 648,
may be served upon the tenant In any o¢f the
fellowing ways:

17
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"l. By personal service.
"Z. By sending notice by certified or restricted
certified mail, whether or ncot the Lenant signs a
receipt for the notice.”
The Iowa court held that the statute "violate[d] the due
process clause of the Iowa Constitution on its face" because
"the statutory notice scheme [did] not reguire service wnhich
1s reasonably calculated to reach the intended reciplent.”

775 N.W.2d at 723.

In our Jjudgment, subsection (k) establishes a rebuttakle

presumption, based on human experience, that an emplovyee has
received notice of a proposed termination of his or her
employment two business days after the emplover deposits the
notice with the postal authorities for certified delivery to
the employee. Despite the aksence of the words "presume"™ or
"presumption”" from the tLext of subsection (k), cur construing
the statute to create a rebuttable presumption does not
disregard the plalin meaning o¢f the statute; indeed, our
construction is consistent with that portion of the statute
indicating that the emplovyee "has the burden of proving that

service was not properly made." We acknowledge that the

words "deemed"” and "presumed" are denotatively and

18
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connotatively distinct, but we also recognize that, in legal
parlance, those words are sometimes considered to be

equivalent. See Cooper v. Slaughter, 175 Ala. 211, 215

(synopsis), 222, 57 So. 477, 47% (svnopsis}), 481 (1812)
(reviewing a court's oral charge to the jury that "'if they
believe from the evidence that the boundary line in question
was 1n dispute, and that the adjoining owners caused said line
to be established, and that they acguiesced in said line, then
the plaintiff would be deemed to be the owner of zll lands
north of the line so established,'" and stating that
""[d]eemed, ' as used in this charge, 1s clearly the equivalent
of "presumed'™). Alabama caselaw, statutes, and rules of
court have frequently used the twce words interchangeably.

See, e.g., Lemond Constr. Co. v. Wheeler, 669 So. 2d 855, 860

(Ala. 1995) (stating Chat "because a child [less than 14 years
of age] 1s deemed incapable of appreciating the danger of a
situation 1n which he may place himself, it fcllows logically

that the child i1s alsc presumed incapable of assuming the risk

of his action" (emphasis added)); Alabama Mills, TInc. V.

Carnley, 35 Ala. App. 46, 49, 44 So. 24 622, 624-25 (1949)

(quoting former tit. 26, & 213(C), Ala. Code 194C, an

19
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amendment to the Unemployment Compensation Act providing that
"'Tal] weman shall be presumed not to be able to work and not
avallable for work if she guits or 1s regquired to terminate
her employment because of pregnancy, provided, in any event,
that no woman shall be deemed to be able to work and available
for work for any week during the three menth period
immediately before the expected birth of her child, and for
any week during the three month period immediately following
the birth of her ¢child'" (emphasis altered)); Rule 44(h), Ala.
R. Civ. P. (stating that a2 photocopy of a writing "shall be
deemed tc be an original record and shall be presumed to be a
true and correct reproduction of the c¢riginal record it
purports to represent”).

In the present case, the Bcard deposited the notice with
the postal authorities on Friday, February 10, 2012, and,
pursuant to subsection (k}, Tavlor was presumed to have
received the notice two business days later on Tuesday,
February 14, 2012. Thus, when Tavlcer had not requested a
hearing to contest the termination o¢f her employment by

February 2%, 2012 (15 days after February 14, 2012), the Board

20
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concluded {and the c¢ircuit court agreed) that Tayloer had
"failled] to timely file [a] request fcor [a] hearing," see &
16-24C-6(k), and it voted the following day, March 1, 2012, to
recommend that Taylor be dismissed from employment.

Like the common-law "mailbox rule,”™ the subsection (k)

presumption, however, 1is not c¢onclusive, see Sullivan v,

kastern Health Svys., Inc., 952 So. 2d 355, 360 (Ala. 200e),

and the ALJ was presented with evidence from which it, as the
finder of fact, could reasonably have determined that Tavlor
had not "failed" to request a hearing c¢n the proposed
termination of her employment, but that she had simply been
unaware of the proposed termination and, thus, the need to
request a hearing.

Based on evidence 1indicating that mail delivery 1in
Taylor's neighborhood had been unreliable and tChat Taylor had
not received the notice, the ALJ was authorized tce determine
that Taylor had rebutted the subsection (k) presumption.
Specifically, Andrew Coe, Tavylor's neighbor, testified that
he had been asked before by the mall carrier to sign for
certified mail that was not for anvone residing at his

address. Coe, a realtor, also stated that, previcusly, when
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he had been expecting a certified letter containing an
earnest-money deposit for one of his real-estate clients, he
had c¢hecked the online postal-service tracking system to
determine the status of the certified mail. Coe salid that the
tracking system had indicated that the mail carrier had left
a note advising Coe that he had certified mail being held for
him at the post office but that no note had, in fact, been
left at his address. The ALJ could also reasonably have
found, from the notation "moved; left no forwarding address"
on the certified-mail tracking system when it was undisputed
that Taylor had not moved, and from the existence on the green
return-receipt card of a partial, scratched-out signature that
bore no resemblance to Taylor's name or handwriting, that the
certified letter intended for Tavlor had, 1in fact, Dbeen
delivered to the wrong address. Because "'[gluestions of fact
or welight or sufficiency of the evidence J[are] not

reviewaed on certiorari,'"™ Scuth Alabama Skills Training

Consortium v. Ford, 997 So. Zd at 324 (quoting Personnel BEd.

of Jefferson Cnty. v. Bailey, 475 So. 2d 863, 868 (Ala. Ciwv.

App. 1985)), the circuit court was nct authcecrized to reject

the ALJ's factual findings. In light of our holding that
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subsection (k) c¢reates only a rebuttable presumption of
receipt after mailing, the circuit court's conclusion that the
ALJ's decision was not supported by legal evidence and that
the ALJ had incorrectly applied the law to the facts was
erronecous.

Conclusion

We hold that Tavlor was entitled to a pretermination
hearing on the second o©of the two independent grounds upon
which the ALJ relied -- that, assuming the Board had complied
with the notice provisions of the Act, such compliance created
only & rebuttable presumption of Taylor's receipt of the
notice, and Tavylor's evidence had rebutted that presumption.
Accordingly, we pretermit consideration c¢f the first ground
upon which the ALJ relied in granting relief to Taylor.

The c¢ircuit court erred in quashing the ALJ's order
requiring the Board to provide Taylcer with a pretermination
hearing. The judgment 1s, therefore, reversed, and the cause
is remanded with instructions tc enter a judgment denying the
Board's certiorari petition.

REVERSED AND REMANDED WITH INSTRUCTIONS.

Thompson, F.J., and Thomas and Dcnaldscon, JJ., concur.

Mocre, J., concurs in the result, without writing.
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