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V e o l i a E n v i r o n m e n t a l SVC ( " V e o l i a " ) 1 i s the defendant i n 

a workers' compensation a c t i o n brought i n the Etowah C i r c u i t 

C o urt by C h r i s t o p h e r H e r r i n g . On August 29, 2012, V e o l i a 

f i l e d a motion t o d i s m i s s or i n the a l t e r n a t i v e , t o change 

venue under the forum non conveniens s t a t u t e , A l a . Code 1975, 

§ 6-3-21.1, s e e k i n g t o have the a c t i o n t r a n s f e r r e d t o the 

T a l l a d e g a C i r c u i t C o u r t . I n s u p p o r t of i t s motion, V e o l i a 

p r o v i d e d an "Employer's F i r s t R e p o r t of I n j u r y or O c c u p a t i o n a l 

D i s e a s e " form ("the f i r s t - r e p o r t - o f - i n j u r y f o r m " ) , completed 

a f t e r H e r r i n g r e p o r t e d h i s i n j u r y t o h i s s u p e r v i s o r , and the 

a f f i d a v i t of Odis Moore, V e o l i a ' s area s a f e t y manager. 

The f i r s t - r e p o r t - o f - i n j u r y form l i s t s V e o l i a ' s address as 

1430 Speedway B o u l e v a r d , L i n c o l n , Alabama. The f i r s t - r e p o r t -

o f - i n j u r y form a l s o i n d i c a t e s , by v i r t u e of a checked box, 

t h a t H e r r i n g ' s i n j u r y o c c u r r e d on V e o l i a ' s p r e m i s e s . On the 

f i r s t - r e p o r t - o f - i n j u r y form, the t y p e d d e s c r i p t i o n of the 

i n j u r y i n d i c a t e s t h a t H e r r i n g t o l d h i s s u p e r v i s o r t h a t he 

i n j u r e d h i s knee on or about A p r i l 18, 2011, "when he was 

1The p e t i t i o n r e f e r s t o V e o l i a as V e o l i a E n v i r o n m e n t a l 
SVC. C e r t a i n of the e x h i b i t s r e f e r t o V e o l i a as V e o l i a 
E n v i r o n m e n t a l S e r v i c e s , I n c . , V e o l i a E n v i r o n m e n t a l S e r v i c e , 
and V e o l i a ES S o l i d Waste, I n c . 
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c l i m b i n g ... on h i s t r u c k t o get a c a r t . He a l l e g e s he h i t 

h i s r i g h t knee on the l i p of the p a c k i n g b l a d e . " 

Moore's a f f i d a v i t i n d i c a t e s t h a t V e o l i a ' s p r i n c i p a l p l a c e 

of b u s i n e s s i s l o c a t e d i n T a l l a d e g a County. He a l s o avers 

t h a t " a l l w i t n e s s e s who were i n v o l v e d i n t h i s a c c i d e n t made 

the b a s i s of t h i s l a w s u i t were employees who worked out o f " 

V e o l i a ' s T a l l a d e g a County l o c a t i o n . F i n a l l y , Moore s t a t e s 

t h a t i t would be i n c o n v e n i e n t f o r V e o l i a t o defend the a c t i o n 

i n Etowah County because H e r r i n g worked out of V e o l i a ' s 

T a l l a d e g a County l o c a t i o n and "most w i t n e s s e s r e s i d e n e a r e r t o 

T a l l a d e g a County than t o Etowah County." 

On October 10, 2012, H e r r i n g f i l e d a response i n 

o p p o s i t i o n t o the motion t o t r a n s f e r . The t r i a l c o u r t d e n i e d 

V e o l i a ' s motion on October 31, 2012. V e o l i a sought 

r e c o n s i d e r a t i o n of the d e n i a l of i t s motion t o t r a n s f e r on 

November 19, 2012, and the t r i a l c o u r t d e n i e d t h a t motion on 

November 20, 2012. V e o l i a f i l e d t h i s p e t i t i o n i n our supreme 

c o u r t on December 10, 2012, and t h a t c o u r t t r a n s f e r r e d the 

p e t i t i o n t o t h i s c o u r t , because i t f a l l s w i t h i n our 

j u r i s d i c t i o n , on January 7, 2013. 
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I n a d d i t i o n t o the m a t e r i a l s mentioned above, V e o l i a has 

appended t o i t s p e t i t i o n an a f f i d a v i t from E r s k i n e Watson 

R i d d l e , H e r r i n g ' s d i r e c t s u p e r v i s o r and an e x p e c t e d w i t n e s s . 

Based on the f a c t t h a t R i d d l e ' s a f f i d a v i t was not mentioned i n 

V e o l i a ' s November 19, 2012, motion s e e k i n g r e c o n s i d e r a t i o n of 

the t r i a l c o u r t ' s d e n i a l of the motion t o t r a n s f e r and on the 

f a c t t h a t the a f f i d a v i t i s d a t e d November 20, 2012, the day 

a f t e r V e o l i a moved the t r i a l c o u r t t o r e c o n s i d e r i t s d e n i a l of 

the motion t o t r a n s f e r , we q u e s t i o n whether R i d d l e ' s a f f i d a v i t 

was s u b m i t t e d t o the t r i a l c o u r t . I n any event, the a f f i d a v i t 

s t a t e s o n l y t h a t R i d d l e would be i n c o n v e n i e n c e d i f he had t o 

t r a v e l t o Etowah County f o r the t r i a l . 

V e o l i a argues t h a t i t i s e n t i t l e d t o a w r i t of mandamus 

d i r e c t i n g the Etowah C i r c u i t C ourt t o t r a n s f e r the a c t i o n t o 

the T a l l a d e g a C i r c u i t Court because, i t contends, i t 

e s t a b l i s h e d b o t h t h a t T a l l a d e g a County would be a more 

c o n v e n i e n t forum f o r the p a r t i e s and w i t n e s s e s and t h a t the 

i n t e r e s t s of j u s t i c e c o m p e l l e d t r a n s f e r of the a c t i o n under § 

6-3-21.1. V e o l i a r e l i e s h e a v i l y on our supreme c o u r t ' s 

o p i n i o n i n Ex p a r t e I n d i a n a M i l l s and M a n u f a c t u r i n g , I n c . , 10 

So. 3d 536 ( A l a . 2008). However, as e x p l a i n e d below, we 
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cannot agree t h a t V e o l i a has met the burden of p r o v i n g t h a t i t 

has a c l e a r l e g a l r i g h t t o the r e l i e f i t seeks, which i s a 

requirement f o r mandamus r e l i e f . 

"The p r o p e r method f o r o b t a i n i n g r e v i e w of a 
d e n i a l of a motion f o r a change of venue i n a c i v i l 
a c t i o n i s t o p e t i t i o n f o r a w r i t of mandamus. Law l e r  
M o b i l e Homes, I n c . v. T a r v e r , 492 So. 2d 297, 302 
(A l a . 1986). 'When we c o n s i d e r a mandamus p e t i t i o n 
r e l a t i n g t o a venue r u l i n g , our scope of r e v i e w i s 
to determine i f the t r i a l c o u r t abused i t s 
d i s c r e t i o n , i . e . , whether i t e x e r c i s e d i t s 
d i s c r e t i o n i n an a r b i t r a r y and c a p r i c i o u s manner.' 
Ex p a r t e Integon Corp., 672 So. 2d 497, 499 ( A l a . 
1995) . 'A w r i t of mandamus i s an e x t r a o r d i n a r y 
remedy, r e q u i r i n g the showing o f : (1) a c l e a r l e g a l 
r i g h t i n the p e t i t i o n e r t o the o r d e r s o u g h t ; (2) an 
i m p e r a t i v e duty on the respondent t o perform, 
accompanied by a r e f u s a l t o do s o ; (3) the l a c k of 
another adequate remedy; and (4) the p r o p e r l y 
i n v o k e d j u r i s d i c t i o n of the c o u r t . ' Ex p a r t e  
N i c h o l s , 757 So. 2d 374, 376 ( A l a . 1999)." 

Ex p a r t e Yocum, 963 So. 2d 600, 602 ( A l a . 2007). 

V e o l i a r e l i e s on the forum non conveniens s t a t u t e , § 6-3-

21. 1 ( a ) , which reads: 

"With r e s p e c t t o c i v i l a c t i o n s f i l e d i n an 
a p p r o p r i a t e venue, any c o u r t of g e n e r a l j u r i s d i c t i o n 
s h a l l , f o r the convenience of p a r t i e s and w i t n e s s e s , 
or i n the i n t e r e s t of j u s t i c e , t r a n s f e r any c i v i l 
a c t i o n or any c l a i m i n any c i v i l a c t i o n t o any c o u r t 
of g e n e r a l j u r i s d i c t i o n i n which the a c t i o n might 
have been p r o p e r l y f i l e d and the case s h a l l p r o c e e d 
as though o r i g i n a l l y f i l e d t h e r e i n . P r o v i d e d , 
however, t h i s s e c t i o n s h a l l not a p p l y t o cases 
s u b j e c t t o [ A l a . Code 1975], S e c t i o n 30-3-5." 
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Under the forum non conveniens s t a t u t e , a t r i a l c o u r t must 

t r a n s f e r an a c t i o n when a p a r t y s e e k i n g the t r a n s f e r proves 

e i t h e r (1) t h a t the convenience of the p a r t i e s or w i t n e s s e s 

would be s i g n i f i c a n t l y a i d e d by t r a n s f e r , see Ex p a r t e  

N i c h o l s , 757 So. 2d 374, 378 ( A l a . 1999) ("[T]he burden i s on 

the p a r t y moving f o r the t r a n s f e r t o prove t h a t the t r a n s f e r e e 

forum i s s i g n i f i c a n t l y more c o n v e n i e n t than the p l a i n t i f f ' s 

chosen forum."), or (2) t h a t the " i n t e r e s t s of j u s t i c e " 

n e c e s s i t a t e a t r a n s f e r . Ex p a r t e N a t i o n a l Sec. I n s . Co., 727 

So. 2d 788, 790 ( A l a . 1998) ("[T]he ' i n t e r e s t of j u s t i c e ' 

[prong] r e q u i r e [ s ] the t r a n s f e r of [an] a c t i o n from a county 

w i t h l i t t l e , i f any, c o n n e c t i o n t o the a c t i o n , t o the county 

w i t h a s t r o n g c o n n e c t i o n t o the a c t i o n . " ) . 

"'A defendant moving f o r a t r a n s f e r under § 6-3-21.1 has 

the i n i t i a l burden of showing t h a t the t r a n s f e r i s j u s t i f i e d , 

based on the convenience of the p a r t i e s or w i t n e s s e s or based 

on the i n t e r e s t of j u s t i c e . ' " Ex p a r t e Kane, 989 So. 2d 509, 

511 ( A l a . 2008) ( q u o t i n g Ex p a r t e N a t i o n a l Sec. I n s . Co., 727 

So. 2d a t 789). "Our r e v i e w i s l i m i t e d t o o n l y those f a c t s 

t h a t were b e f o r e the t r i a l c o u r t . " Ex p a r t e Kane, 989 So. 2d 

a t 511. F u r t h e r , "those f a c t s 'must be based upon 
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" e v i d e n t i a r y m a t e r i a l , " which does not i n c l u d e statements of 

c o u n s e l i n motions, b r i e f s , and arguments. '" Ex p a r t e I n d i a n a  

M i l l s & Mfg., I n c . , 10 So. 3d a t 541 n.3 ( q u o t i n g Ex p a r t e ADT  

Sec. S e r v s . , I n c . , 933 So. 2d 343, 345 ( A l a . 2006)). 

The f a c t s e s t a b l i s h e d by the meager e v i d e n t i a r y m a t e r i a l s 

p r e s e n t e d t o the t r i a l c o u r t and made e x h i b i t s t o V e o l i a ' s 

mandamus p e t i t i o n e s t a b l i s h t h a t H e r r i n g ' s i n j u r y o c c u r r e d i n 

T a l l a d e g a County, t h a t V e o l i a ' s p r i n c i p a l p l a c e of b u s i n e s s i s 

l o c a t e d i n T a l l a d e g a County, t h a t e x p e c t e d w i t n e s s e s were 

employed by V e o l i a i n T a l l a d e g a County, t h a t V e o l i a would f i n d 

i t i n c o n v e n i e n t t o defend the a c t i o n i n Etowah County, t h a t 

e x p e c t e d w i t n e s s R i d d l e would f i n d i t i n c o n v e n i e n t t o t r a v e l 

t o Etowah County f o r t r i a l , and t h a t , a c c o r d i n g t o Moore, 

"most w i t n e s s e s r e s i d e n e a r e r t o T a l l a d e g a County than t o 

Etowah County." T h i s c o u r t must c o n s i d e r whether these f a c t s 

are s u f f i c i e n t t o r e q u i r e a t r a n s f e r of the a c t i o n under the 

forum non conveniens s t a t u t e . 

We f i r s t c o n s i d e r whether a t r a n s f e r of the a c t i o n was 

r e q u i r e d under the c o n v e n i e n c e - o f - t h e - p a r t i e s prong. A r e v i e w 

of the caselaw r e l e v a n t t o the c o n v e n i e n c e - o f - t h e - p a r t i e s 

prong of the forum non conveniens s t a t u t e i n d i c a t e s t h a t the 
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meager showing made by V e o l i a i s i n s u f f i c i e n t t o s u p p o r t a 

c o n c l u s i o n t h a t the t r i a l c o u r t abused i t s d i s c r e t i o n i n 

denying V e o l i a ' s motion. As our supreme c o u r t e x p l a i n e d i n Ex  

p a r t e N i c h o l s , 757 So. 2d a t 379, the l o c a t i o n of nonparty 

w i t n e s s e s i s an a p p r o p r i a t e f a c t o r f o r the t r i a l c o u r t t o 

c o n s i d e r . However, the N i c h o l s c o u r t f u r t h e r h e l d t h a t the 

convenience of non p a r t y w i t n e s s e s t h a t are employees of one of 

the p a r t i e s t o the case, and t h e r e f o r e whose presence may be 

o b t a i n e d by one of the p a r t i e s , does not weigh h e a v i l y i n 

f a v o r of a t r a n s f e r . I d . ; Ex p a r t e Yocum, 963 So. 2d a t 602 

("Further, the i n c o n v e n i e n c e t o nonparty w i t n e s s e s does not 

weigh h e a v i l y where, as here, those w i t n e s s e s are employees of 

the ... defendants and t h e i r presence a t t r i a l can be s e c u r e d 

by those d e f e n d a n t s . " ) ; see a l s o 15 C h a r l e s A l a n W right, 

A r t h u r R. M i l l e r & Edward H. Cooper, F e d e r a l P r a c t i c e and  

Procedure § 3851, a t 216-217 (3d ed. 2007) ( d i s c u s s i n g 28 

U.S.C. § 1404(a), which p e r m i t s t r a n s f e r between U n i t e d S t a t e s 

d i s t r i c t c o u r t s " [ f ] o r the convenience of p a r t i e s and 

w i t n e s s e s , i n the i n t e r e s t of j u s t i c e , " and s t a t i n g t h a t "the 

convenience of w i t n e s s e s who are employees of a p a r t y i s g i v e n 

l e s s weight by the c o u r t because t h a t p a r t y can o b t a i n t h e i r 

8 



2120270 

presence a t t r i a l " ) . In any event, " [ t ] h e d o c t r i n e of forum  

non conveniens ' p r o v i d e s f o r t r a n s f e r t o a more c o n v e n i e n t 

forum, not t o a forum l i k e l y t o prove e q u a l l y c o n v e n i e n t or 

i n c o n v e n i e n t , ' " Ex p a r t e N i c h o l s , 757 So. 2d a t 379 ( q u o t i n g 

Van Dusen v. B a r r a c k , 376 U.S. 612, 645-46 (1964)), and 

Alabama c o u r t s have t y p i c a l l y r e q u i r e d a p a r t y s e e k i n g the 

t r a n s f e r " t o prove t h a t the t r a n s f e r e e forum i s s i g n i f i c a n t l y 

more c o n v e n i e n t than the p l a i n t i f f ' s chosen forum." Ex p a r t e  

N i c h o l s , 757 So. 2d a t 378. The f a c t t h a t the w i t n e s s e s 

employed by V e o l i a , l i k e R i d d l e , might be l o c a t e d c l o s e r t o 

T a l l a d e g a County or might be i n c o n v e n i e n c e d by h a v i n g t o 

t r a v e l t o Etowah County, then, does not e n t i t l e V e o l i a t o a 

t r a n s f e r of the a c t i o n under the forum non conveniens s t a t u t e . 

T u r n i n g now t o an a n a l y s i s of the i n t e r e s t - o f - j u s t i c e 

prong, t h i s c o u r t must c o n s i d e r whether V e o l i a has e s t a b l i s h e d 

t h a t T a l l a d e g a County has a s t r o n g c o n n e c t i o n t o H e r r i n g ' s 

a c t i o n and t h a t Etowah County has " l i t t l e , i f any," c o n n e c t i o n 

t o the a c t i o n . Ex p a r t e N a t i o n a l Sec. I n s . Co., 727 So. 2d a t 

790. V e o l i a has p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t i t s 

p r i n c i p a l p l a c e of b u s i n e s s i s i n T a l l a d e g a County and t h a t 

the a c c i d e n t g i v i n g r i s e t o t h i s a c t i o n o c c u r r e d i n T a l l a d e g a 
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County. Thus, i t has e s t a b l i s h e d t h a t the a c t i o n i n d e e d has 

a c o n n e c t i o n t o T a l l a d e g a County. 

However, V e o l i a has not p r e s e n t e d e v i d e n c e e q u i v a l e n t t o 

t h a t of the e v i d e n c e p r e s e n t e d by the respondent i n Ex p a r t e  

I n d i a n a M i l l s and M a n u f a c t u r i n g , I n c . , the case on which i t 

r e l i e s i n a r g u i n g t h a t i t i s e n t i t l e d t o a w r i t of mandamus i n 

the p r e s e n t case. In Ex p a r t e I n d i a n a M i l l s and 

M a n u f a c t u r i n g , I n c . , 10 So. 3d a t 541, the defendant p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t o n l y one defendant r e s i d e d i n the 

forum county and t h a t "none of the r e l e v a n t f a c t s i n t h [ e ] 

case a c t u a l l y i n v o l v e [ d ] " the forum county; through a f f i d a v i t s 

and t e s t i m o n y , the defendant e s t a b l i s h e d t h a t the a c c i d e n t had 

o c c u r r e d i n the t r a n s f e r e e county and t h a t a l l the e v i d e n c e 

r e l a t i n g t o the a c c i d e n t and i t s i n v e s t i g a t i o n was l o c a t e d i n 

the t r a n s f e r e e county. S i m i l a r l y , the p e t i t i o n e r s i n Ex p a r t e  

N a t i o n a l S e c u r i t y Insurance Co., 727 So. 2d a t 790, Ex p a r t e  

F i r s t F a m i l y F i n a n c i a l S e r v i c e s , I n c . , 718 So. 2d 658, 662 

( A l a . 1998), and Ex p a r t e Independent L i f e and A c c i d e n t  

I nsurance Co., 725 So. 2d 955, 956 ( A l a . 1998), e s t a b l i s h e d , 

i n a d d i t i o n t o o t h e r f a c t s d e m o n s t r a t i n g a s i g n i f i c a n t 

c o n n e c t i o n t o the t r a n s f e r e e county, t h a t the p l a i n t i f f s i n 
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each of those a c t i o n s d i d not r e s i d e i n the forum county and 

i n s t e a d r e s i d e d i n the t r a n s f e r e e county. V e o l i a may have 

e s t a b l i s h e d t h a t H e r r i n g ' s a c t i o n has a s i g n i f i c a n t c o n n e c t i o n 

w i t h T a l l a d e g a County, but i t has not e s t a b l i s h e d t h a t "'the 

"nexus" or " c o n n e c t i o n " between [ H e r r i n g s ' s ] a c t i o n and the 

o r i g i n a l forum i s [not] s t r o n g enough t o wa r r a n t b u r d e n i n g the 

[ H e r r i n g s ' s chosen] forum w i t h the a c t i o n . ' " Ex p a r t e P r i c e , 

47 So. 3d 1221, 1225 ( A l a . 2010) ( q u o t i n g Ex p a r t e F i r s t  

Tennessee Bank N a t ' l Ass'n, 994 So. 2d 906, 911 ( A l a . 2008)). 

Because V e o l i a had i n the t r i a l c o u r t the burden of 

d e m o n s t r a t i n g t h a t the convenience of the p a r t i e s and 

w i t n e s s e s or the i n t e r e s t of j u s t i c e n e c e s s i t a t e d a t r a n s f e r 

of the a c t i o n , see Ex p a r t e Kane, 989 So. 2d a t 511, and 

because V e o l i a has the burden i n t h i s c o u r t of d e m o n s t r a t i n g 

a c l e a r l e g a l r i g h t t o r e l i e f , Ex p a r t e Yocum, 963 So. 2d a t 

602, but has not met those burdens, we cannot agree t h a t i t i s 

e n t i t l e d t o the w r i t of mandamus i t seeks. Thus, we deny the 

p e t i t i o n f o r the w r i t of mandamus. 

PETITION DENIED. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 
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