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MOORE, Judge. 

C.C., the p a t e r n a l g r a n d f a t h e r of L.L. ("the c h i l d " ) , 

a p p e als from a judgment of the T a l l a d e g a J u v e n i l e Court ("the 

j u v e n i l e c o u r t " ) denying h i s dependency p e t i t i o n . We a f f i r m 

the j u v e n i l e c o u r t ' s d e t e r m i n a t i o n t h a t the c h i l d i s not 
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dependent and remand the cause f o r the j u v e n i l e c o u r t t o 

d i s m i s s the p a t e r n a l g r a n d f a t h e r ' s p e t i t i o n . 

Background 

S.L., the mother, gave b i r t h t o the c h i l d e i t h e r i n June 

2000 or i n June 2001. 1 The mother i s i n c a r c e r a t e d , and 

a l t h o u g h T.C., the c h i l d ' s a l l e g e d or presumed f a t h e r , has 

p r e v i o u s l y sought c u s t o d y of the c h i l d , he i s no l o n g e r 

i n v o l v e d w i t h the c h i l d . On September 11, 2003, the j u v e n i l e 

c o u r t awarded c u s t o d y of the c h i l d t o B.L., the c h i l d ' s 

m a t e r n a l grandmother. 

On January 7, 2011, the p a t e r n a l g r a n d f a t h e r f i l e d a 

p e t i t i o n a l l e g i n g t h a t the c h i l d was dependent because the 

m a t e r n a l grandmother had n e g l e c t e d him, had f a i l e d t o p r o v i d e 

the c h i l d w i t h a s t a b l e home, had a l l o w e d or caused the c h i l d 

t o miss e x c e s s i v e days of s c h o o l , and had, a t t i m e s , a l l o w e d 

the c h i l d t o l i v e w i t h t h i r d p a r t i e s . The p a t e r n a l 

g r a n d f a t h e r sought c u s t o d y of the c h i l d . 

On December 26, 2012, the j u v e n i l e c o u r t conducted an 

e v i d e n t i a r y h e a r i n g on the p a t e r n a l g r a n d f a t h e r ' s dependency 

1The r e c o r d i n d i c a t e s t h a t the c h i l d was b o r n i n June 
2000, but the p a t e r n a l g r a n d f a t h e r ' s b r i e f t o t h i s c o u r t 
i n d i c a t e s t h a t the c h i l d was b o r n i n June 2001. 
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p e t i t i o n . A t t h a t h e a r i n g , the p a t e r n a l g r a n d f a t h e r r e l i e d on 

evid e n c e t h a t had been p r e s e n t e d t o the j u v e n i l e c o u r t a t 

p r e v i o u s pendente l i t e h e a r i n g s . 2 The p a t e r n a l g r a n d f a t h e r 

c a l l e d no w i t n e s s e s , and he o f f e r e d no ev i d e n c e b e f o r e r e s t i n g 

h i s case. The p a t e r n a l g r a n d f a t h e r ' s lawyer argued t h a t the 

p a t e r n a l g r a n d f a t h e r ' s home was more a p p r o p r i a t e f o r the c h i l d 

and t h a t the p a t e r n a l g r a n d f a t h e r was more f i n a n c i a l l y sound 

than the m a t e r n a l grandmother; t h a t the m a t e r n a l grandmother's 

home was u n s t a b l e and t h a t she had moved f r e q u e n t l y i n r e c e n t 

y e a r s ; t h a t the c h i l d had been e x c e s s i v e l y absent from s c h o o l 

w h i l e i n the m a t e r n a l grandmother's c a r e ; t h a t the m a t e r n a l 

grandmother had r a i s e d the c h i l d ' s mother, who had ended up i n 

p r i s o n ; t h a t the p a t e r n a l grandmother had a h i s t o r y w i t h the 

Department of Human R e s o u r c e s ; and t h a t , a l t h o u g h the c h i l d 

has asthma, c i g a r e t t e b u t t s had been found o u t s i d e the 

m a t e r n a l grandmother's home. 

The m a t e r n a l grandmother's lawyer responded t h a t the 

p a t e r n a l g r a n d f a t h e r had f a i l e d t o e s t a b l i s h t h a t the c h i l d 

was dependent and t h a t whether he was a b e t t e r p r o v i d e r or a 

2 T h a t e v i d e n c e i s not c o n t a i n e d i n the r e c o r d b e f o r e t h i s 
c o u r t . 
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b e t t e r c u s t o d i a n than the m a t e r n a l grandmother was not 

r e l e v a n t t o the i s s u e of dependency. The c h i l d ' s g u a r d i a n ad 

l i t e m recommended t h a t the j u v e n i l e c o u r t deny the dependency 

p e t i t i o n based on the l a c k o f e v i d e n c e p r e s e n t e d as w e l l as 

her own i n v e s t i g a t i o n . 

The j u v e n i l e c o u r t noted t h a t a l l p r e v i o u s o r d e r s e n t e r e d 

i n the a c t i o n had been based on the agreement of the p a r t i e s 

and t h a t the c h i l d had not been found t o be dependent s i n c e 

the f i l i n g of the p a t e r n a l g r a n d f a t h e r ' s January 2011 

p e t i t i o n . The j u v e n i l e c o u r t r e n d e r e d i t s d e c i s i o n from the 

bench, s t a t i n g t h a t i t c o u l d not making a f i n d i n g of 

dependency and t h a t , as a r e s u l t , i t l a c k e d j u r i s d i c t i o n t o 

r u l e on the c u s t o d y and v i s i t a t i o n i s s u e s r a i s e d by the 

p a t e r n a l g r a n d f a t h e r . The j u v e n i l e c o u r t e n t e r e d a judgment 

on t h a t same date denying the p a t e r n a l g r a n d f a t h e r ' s p e t i t i o n . 

The p a t e r n a l g r a n d f a t h e r t i m e l y f i l e d h i s n o t i c e of a p p e a l . 3 

A n a l y s i s 

The p a t e r n a l g r a n d f a t h e r c h a l l e n g e s the j u v e n i l e c o u r t ' s 

d e n i a l of h i s dependency p e t i t i o n . He argues t h a t the c h i l d 

3The m a t e r n a l grandmother has not f i l e d an a p p e l l e e ' s 
b r i e f . 
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was dependent and, t h e r e f o r e , t h a t c u s t o d y s h o u l d have been 

awarded t o him. We d i s a g r e e . 

The o n l y e v i d e n c e i n the r e c o r d even r e m o t e l y r e l e v a n t t o 

the i s s u e of the c h i l d ' s dependency i s a c o u r t r e p o r t p r e p a r e d 

i n 2002 or 2003 by the Department of Human Resources and an ex 

p a r t e o r d e r e n t e r e d by the j u v e n i l e c o u r t i n January 2011 t h a t 

noted the c h i l d ' s p u r p o r t e d l y e x c e s s i v e absences from s c h o o l . 

A f t e r s e r v i c e of p r o c e s s on the m a t e r n a l grandmother, however, 

t h a t ex p a r t e o r d e r was v a c a t e d . 

The burden of e s t a b l i s h i n g the c h i l d ' s dependency was on 

the p e t i t i o n e r , i . e . , the p a t e r n a l g r a n d f a t h e r . See, e.g., 

C.E.W. v. P.J.G., 14 So. 3d 166 ( A l a . C i v . App. 2009) ( n o t i n g 

t h a t , i n a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s case brought by a 

t h i r d - p a r t y c u s t o d i a n a g a i n s t a p a r e n t , the c u s t o d i a n , as the 

p a r t y f i l i n g the p e t i t i o n , bore the burden of p r o o f as t o the 

c h i l d ' s dependency and as t o the l a c k of v i a b l e a l t e r n a t i v e s 

t o t e r m i n a t i o n ) ; and Ex p a r t e B i g Four C o a l Min. Co., 213 A l a . 

305, 306, 104 So. 764, 764-65 (1925) ("It s h o u l d f u r t h e r be 

observed t h a t a p a r t y as p e t i t i o n e r i n [ a ] s u i t must d i s c h a r g e 

the burden of p r o o f imposed upon him by law and m a t e r i a l t o 
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the i s s u e b e i n g t r i e d . ... F a i l i n g i n the d i s c h a r g e of the 

burden of p r o o f ... , no r e c o v e r y c o u l d be had."). 

A d d i t i o n a l l y , a l t h o u g h the p a t e r n a l g r a n d f a t h e r may have 

p o i n t e d the j u v e n i l e c o u r t t o e v i d e n c e t h a t had p r e v i o u s l y 

been s u b m i t t e d t o and c o n s i d e r e d by the j u v e n i l e c o u r t 

r e g a r d i n g the i s s u e of dependency, i . e . , home e v a l u a t i o n s and 

t e s t i m o n y p r e s e n t e d a t pendente l i t e h e a r i n g s , t h a t e v i d e n c e 

i s not c o n t a i n e d i n the r e c o r d on a p p e a l . " I t i s w e l l s e t t l e d 

t h a t an a p p e l l a n t has the burden of p r e s e n t i n g a r e c o r d 

c o n t a i n i n g s u f f i c i e n t e v i d e n c e t o show e r r o r by the t r i a l 

c o u r t . " L e e t h v. Jim W a l t e r Homes, I n c . , 789 So. 2d 243, 246 

( A l a . C i v . App. 2000). A d d i t i o n a l l y , " ' i t i s the a p p e l l a n t ' s 

duty t o ensure t h a t the a p p e l l a t e c o u r t has a r e c o r d from 

which i t can conduct a r e v i e w . F u r t h e r , i n the absence of 

e v i d e n c e i n the r e c o r d , t h i s C ourt w i l l not assume e r r o r on 

the p a r t of the t r i a l c o u r t . ' " Dunlap v. Regions F i n . Corp., 

983 So. 2d 374, 377 n.3 ( A l a . 2007) ( q u o t i n g Zaden v. E l k u s , 

881 So. 2d 993, 1009 ( A l a . 2003)). Because the r e c o r d 

c o n t a i n s n o t h i n g t o e s t a b l i s h the c h i l d ' s dependency, we 

cannot conclude t h a t the j u v e n i l e c o u r t e r r e d i n f a i l i n g t o 

f i n d the c h i l d dependent. 
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The p a t e r n a l g r a n d f a t h e r next a s s e r t s t h a t the j u v e n i l e 

c o u r t e r r e d by f a i l i n g t o g r a n t him v i s i t a t i o n w i t h the c h i l d . 

In l i g h t of the j u v e n i l e c o u r t ' s f i n d i n g t h a t the c h i l d was 

not dependent, the j u v e n i l e c o u r t l a c k e d j u r i s d i c t i o n t o e n t e r 

a judgment a f f e c t i n g the cu s t o d y of the c h i l d , i n c l u d i n g 

v i s i t a t i o n . As t h i s c o u r t s t a t e d i n J.A. v. C.M., 93 So. 3d 

953 ( A l a . C i v . App. 2 0 1 2 ) : 

" ' J u v e n i l e c o u r t s are p u r e l y c r e a t u r e s 
of s t a t u t e and have e x t r e m e l y l i m i t e d 
j u r i s d i c t i o n . See Ex p a r t e K.L.P., 868 So. 
2d 454, 456 ( A l a . C i v . App. 2003). That 
l i m i t e d j u r i s d i c t i o n a l l o w s a j u v e n i l e 
c o u r t t o make a d i s p o s i t i o n of a c h i l d i n 
a dependency p r o c e e d i n g o n l y a f t e r f i n d i n g  
the c h i l d dependent. V.W. v. G.W., 990 So. 
2d 414, 417 ( A l a . C i v . App. 2008) ( q u o t i n g 
K.B. v. Cleburne County Dep't of Human  
Res., 897 So. 2d 379, 389 ( A l a . C i v . App. 
2004) (Murdock, J . , c o n c u r r i n g i n the 
r e s u l t ) ) ( " ' [ I ] n o r d e r t o make a 
d i s p o s i t i o n of a c h i l d i n the c o n t e x t of a 
dependency p r o c e e d i n g , the c h i l d must i n 
f a c t be dependent a t the time of t h a t  
d i s p o s i t i o n . ' " ) . ' 

"T.B. v. T.H., 30 So. 3d 429, 431 ( A l a . C i v . App. 
2009) ( f i r s t emphasis added). Furthermore, t h i s 
c o u r t has h e l d t h a t , i n a dependency a c t i o n , ' [ i ] f 
a j u v e n i l e c o u r t d etermines t h a t the c h i l d i s not 
dependent, the c o u r t must d i s m i s s the dependency 
p e t i t i o n . ' K.C.G. v. S.J.R., 46 So. 3d 499, 501-02 
( A l a . C i v . App. 2010). See a l s o § 12-15-310(b), 
A l a . Code 1975 ('If the j u v e n i l e c o u r t f i n d s t h a t 
the a l l e g a t i o n s i n the [dependency] p e t i t i o n have 
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not been proven by c l e a r and c o n v i n c i n g e v i d e n c e , 
the j u v e n i l e c o u r t s h a l l d i s m i s s the p e t i t i o n . ' ) . " 

93 So. 3d a t 954-55. 

Because the j u v e n i l e c o u r t d e termined t h a t the c h i l d was 

not dependent, i t c o r r e c t l y d e t ermined t h a t i t l a c k e d 

j u r i s d i c t i o n t o e n t e r a judgment a f f e c t i n g c u s t o d y and 

v i s i t a t i o n m a t t e r s r e g a r d i n g the c h i l d . The j u v e n i l e c o u r t , 

however, e r r e d by denying the p a t e r n a l g r a n d f a t h e r ' s 

dependency p e t i t i o n r a t h e r than d i s m i s s i n g i t , as r e q u i r e d by 

§ 12-15-310(b), A l a . Code 1975. We, t h e r e f o r e , a f f i r m the 

j u v e n i l e c o u r t ' s judgment as t o the i s s u e of dependency, but 

i n s t r u c t the j u v e n i l e c o u r t t o e n t e r a judgment d i s m i s s i n g the 

p a t e r n a l g r a n d f a t h e r ' s p e t i t i o n . 

AFFIRMED IN PART AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Donaldson, J J . , 

concur. 
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