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V.
Madison County Department of Human Resources

Appeal from Madison Juvenile Court
(JU-11-1853.02)

THOMPSON, Presiding Judge.

The Madison County Department of Human Resources ("DHR")
filed a petition to terminate the parental rights of K.E.L.
("the mother"} and J.M, ("the father") to their mincor child,

S.M. {("the child"). The Jjuvenile court cconducted the
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termination hearing over the course of two days in December
2012 and early January 2013, On January 15, 2013, the
Juvenile court entered a judgment terminating the parents'
parental rights.

The father filed & postjudgment motion, and he
immediately filed a notice of appeal. 'The notice of appeal
was held in abevance pending & ruling on the postjudgment
metion., Rule 4{(a) (5), Ala. R. App. P. On February 4, 2013,
the Juvenile court denied the father's postjudgment motion,
and the father's appeal became effective.! Rule 4, Ala. R.
App. PF.

The record on appeal indicates the fcllowing pertinent
facts. The parents were married and had two young children;
those children, both of whom have special needs and are
developmentally delayed, were toddlers when the child at issue
in this appeal was born July 5, 2011. Immediately following
his birth, the child had surgery for cmfalccele, which is a
condition that causes the intestines to ke lcocated outside the
body. The child has a number of other health conditions. The

child's foster mother, S.A. ("the foster mother"), testified

'The mother is not a party to this appeal.
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that the child was born without an anus, that his pelvis 1is
unfused, and that his ears and genitals are deformed. n
addition, the c¢hild has epispadias (his urethra 1s in his
abdomen), a heart defect, and a Chromcsome 17 duplication,
which causes developmental delays and mental retardation.

Karen Jackson, a DHR social worker, testified that the
hospital at which the child was born called DHR a few days
after the child's birth Lo report concerns aboul Che parents'
abilities or willingness to address the c¢hild's multiple
medical needs. Jackson testified that the mother was
initially interested in placing the c¢child for adoption but
that, instead, she and the father decided tc place the child
in foster care. According to Jackson, the mother was
concerned that she could not take care of the child properly
while she was also parenting the two older children.,

The child left the hospital in late July 2011 and was
immediately placed with the foster mother. The child, who was
19 months old at the time o¢f the entry of the termination
judgment, has never resided with the parents.

The c¢hild 1s characterized as being medically fragile,

The foster mother testified that the child's colostomy bag
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must be changed every two to three hours and that his urethra
must be cleaned carefully. She stated she had been warned
that a failure to do either on a timely basis could result in
damage to the child's kidneys. The child eats only a spoonful
or twoe of food at a feeding, so he must be fed many Limes
throughcut the day. The foster mother stated that, at the
time of the terminaticn hearing, the child's doctors were
still investigating the reason for his inabillity to eat
properly. In addition, the child takes nonprescription
Tylenol or Motrin every four hours to address pain that
doctors believe 1s caused by his unfused pelvis. The child's
pelvis cannot be surgically corrected for some time, however.
The foster mother stated that doctors first need to complete
a series of three surgeries Lo create an anus for the child
and to connect his Iintestines t¢o his anus. The first of those
surgeries was scheduled for the month after the termination
hearing.

The foster mother explained that, after the intestinal
surgeries, the «child's doctors would perform surgery to
correct the placement of the child's urethra; she was unsure

how many surgeries that would entail. According to the foster
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mother, as the child grows, and particularly during puberty,
he will have to have multiple additicnal surgeries on his
anus, intestines, and urethra to adjust for his growth. Thus,
the child's extensive medical needs will continue through much
of his 1life,

The c¢child sees 10 different doctors on a regular basis.
The fcster mother testified that the child has between four
and elight doctor's appointments each month. The child's
pediatrician and his cardiologist are located in Huntsville,
near the homes of the foster mother and the father, but the
child's other doctors and his physical, speech, and
occupational therapists are located in Birmingham. The foster
mother testified that it is important for the child to attend
cach medical appolintment bkecause he 1s medically fragile.
Another reason cited by the foster mother for the importance
of the child's attending each scheduled medical appointment is
that the c¢hild 1is o©on Medicaid, and the hospitals and
therapists do not have to provide the child treatment; those
providers could dismiss the child from treatment if he did not

attend the appcintments as scheduled.
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The foster mother testified that she receives frcm DHR a
total of approximately $1,000 per month in stipends for the
care of the child.” She stated, however, that each month she
spends 5400 to $4600 more than the stipend amount on the
child's medical supplies. The foster mother also admitted
that she is often "overwhelmed" by the level of care the child
needs. She stated that she has besen able to manage the
child's care because her husband and her two ¢oldest children,
who are 1n college, help her care for her l4d-year-cld child
and her 6-year-cld child and do some of the household chores
for her. The foster mother stated that she also has the
support of her sister, who steps in to assist the other family
memoers 1f a need arises and the foster mother 1is unable to
address those needs because she must take care of the child.

Jackson testified that DHR initially offered the parents
reunification services such as psychological evaluations,
weekly wvisitation with the c¢hild, and in-home parenting
training to prepare the parents for the c¢child's return to

their custody. Jackson testified that she wanted to schedule

"DHR pays the foster parents a $432-per-month stipend for
the care of a foster child, and it pays them an additiocnal
$600 per month because the child is medically fragile.
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that in-home training for both parents but that the parents
informed her that the father worked a lot and tLhat Lhere was
no way to schedule the training around his schedule.
Therefore, Jackson stated, the in-home services were provided
to the mother from August 2011 through November 2011, when the
mother requested that DHR stop providing those services.

After a November 6, 2011, wvisit with the child, the
parents notified Jackson  that they were considering
voluntarily relinquishing custody of the child. Jackson
testified that, when she took the child for a wvisit with the
parents in their home on Nevember 20, 2011, the parents
declined to visit and sent Jackson and the child away. In
February 2012, the mother and the father executed documents in
which they voluntarily relinquished their parental rights to
the child. The father testified at the termination hearing
that he executed that document because the mcther threatened
te leave him and the other two children if he did not sign the
document.

In early March 201Z, the mother separated from the father
and left the two c¢lder children in his care. The father

testified that he has not heard from the mother since she
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left, and he was unsure whether they were divorced at the time
of the termination hearing. The mother did not appear at the
termination hearing.

The father testified that being a single parent made
finding employment and c¢hild care difficult, and his income
had decreased. At the time of the termination hearing, the
father was renting a room in the apartment of a friend; he
shared that room with the two children in his custody. The
parents' car had been paid for by the mother's mother, who
appears to have reclaimed the vehicle after the mother left
the family. The father testified that he had a vehicle that
he had recently repaired and that the vehicle was operational
at the time of the termination hearing.

After the mother left the Tfather and the father announced
his desire to set aside his voluntary relinquishment of his
parental rights to the child, DHR conducted a May 2012
Tndividualized Service Plan ("ISP") meeting to establish
reunification goals for the father. Those goals ¢f the ISP
provided that the father obtain and maintain employment that
would allow him to support the child, that the father attend

the majority o¢f the «c¢child's medical appolintments to
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familiarize himself with the child's conditions and necessary
care, and that the father contribute to the support of the
child by providing diapers on a weekly basis. Also during the
May 2012 ISP meeting, DHR added the father's other two
children to the TSP so that DHR could provide services for
those children; those two children had ncot been part of DHR's
caseload before May 2012. DHR paid for day care for each of
the children s¢ that the father could work.

Jackson testified that both of the children 1in the
father's custody have special needs. She explained that the
father's oldest child had developmental delays such thalt he
cgualified for the Early Intervention program. After the child
turned three vears of age, he was no longer eligible for Early
Intervention and should have transferred to a program
administered by the school system. However, the father failed
to schedule an appcocintment for the oldest child to be
evaluated for eligibility intce the school system's program.
Therefore, the father's oldest child failed to receive any
services to address his educational or therapeutic needs for
more than six months before the termination hearing. Jackson

stated that she had reminded the father several times to
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schedule the evaluaticon appointment sc that services could
resume for that c¢hild, but the father never made the
appointment. Jackson stated that when the father met with her
during a November 2012 ISP meeting, she made the appointment
while he was 1n her office; that appointment was scheduled for
February 2013 and had not taken place at the time of the
termination hearing. Jackson testified that the vounger child
in the father's custody received services from Early
Intervention at his school.

The father works as a day laborer. The father stated
that he has searched for more stable employment, but he had
not located or secured such employment at the time of the
termination hearing. It is undisputed that between early May
2012 and late December 2012 the father provided diapers in
compliance with the May 2012 ISP geals only two Times. The
foster mother stated that on those two occasions the father
provided only enough dilapers to last for four days. The
father provided no other support for the child other than
providing scme clothes for the child shortly after the child's

birth.

10
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During the 1% months that the child had been in foster
care, the father had attended only twe of the child's medical
appointments, one of which was for an exploratory surgery;
both of those appointments occurred before the mother left the
father. Jackson testified that, after the May 2012 ISP
meeting, she notified the father of a total of 11 doctor's
appointments scheduled between August 2012 and QOctoker 2012.
Many of those appointments were for doctors located in
Birmingham, but a few were for doctors in Huntsville. The
father failed to attend any of those appointments, including
one in which dectors hoped to obtain a DNA sample from the
father that would assist them in better understanding the
child's genetic disorder. Jackson also stated that, in
addition to those 11 appointments, tLhe child also had other
doctor's appointments during that Time, However, Jackson
explained that those appointments were not listed as ones the
father had failed to attend because they were arranged on such
short notice that Jackson was unable tce notify the father in
advance of those appointments.

The father testified that he had lacked the money Lo

attend the dcoctor's appointments and that, on at least one

11
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occasion, he lacked transportation to attend an appointment.
At the termination hearing, the father testified that the
members of his church would help him transport the child to
any dcctor's appointments and contribute financially to his
support. The father presented the testimony of Rosa Maria
Toussant, who works as an advocate at a children's advocacy
center; Toussant met the father &by chance and was not a
service provider identified for the father by DHR. Toussant
testified that the father attended her church and that she and
other church members were available to assist him with caring
for his family, including the child. Toussant admitted that
the father had not explained to her the exact nature of the
child's medical needs.

The father testified that he wanted custody of the child
and that he would do the best he could to provide appropriate
care for the child. When asked about his plans toc care for
the child while he worked {the child's doctors have said the
child cannot attend day care), the father testified that
Tcussant would hire two nurses to care for the child.
However, the father admitted that he did know who would pay

for those nurses. When asked whether he would have the
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financial resources to travel to the doctcors' appointments and
pay for the child's medical supplies, the father responded
that his church members would assist him financially. We note
that, shortly before the termination hearing, the father began
recelving Social Security disability benefits for the oldest
child and was appealing the denial of those benefits for the
yvounger child in his custody. The father stated that he would
alse receive disability benefits for the child, which would
help in providing for the child. The record indicates that
the child receives approximately $700 per month in disability
benefits.?

The father also stated that he expected his mother to
immigrate to the United States to assist him in caring for the
children. The father explained that his mother had applied
for a six-month visa and planned to immigrate to the United
States soon. However, it is undisputed that, at the time of
the child's birth, the father's mother had not yet received a
visa allowing her entry into the United States, Jackson

stated that the father had informed her at the time of the

DHR, which is the child's legal custodian, receives the
5700 in federal benefits. DHR pays the foster parents
approximately $1,000 per menth in foster-care stipends.

13
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child's kirth, and since then, that he soon expected his
mother to arrive in the United States.

The father also testified that he would take the child to
all necessary doctor's appointments. Jackson expressed
concern that, based on the father's failure to attend the
child's doctor's appointments during the time the child has
been in foster care, and especially after the May 2012 ISP
meeting, the father would not take the child to all of his
necessary appolntments. Jackson also pointed cut that the
father had failed, after repeated reminders, to schedule an
evaluation so that the oldest child could receive educaticnal
and therapeutic services after that child was no longer
eligible for Early Intervention's services.

Jackson also stated that she had reminded the father to
apply for public housing but that he had neot dcne so.
However, the father testified that, shortly before the
termination hearing, the older children's pediatrician had
comgpleted and turned in the application for puklic housing for
him and the children.

The father has regularly wvisited the child since his

birth. The foster mother stated that the father has bonded

14
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well with the child. She stated that, with instruction and
supervision, the father could change the child's colostomy
bag, but she expressed concern whether he could independently
perform the necessary tasks for the child's care. The father
disputed that testimony and insisted he could learn to care
for the c¢hild's medical needs. On c¢ross-examination, the
father's attorney obtained testimony from the foster mother
and Jackson that the father could be trained to take care of
the c¢hild's multiple medical needs. Jackson pointed out,
however, that the child needs virtually constant care and that
the father needs full-time employment and has two other young,
special-needs children.

The father submitted 1into evidence a total of five
exhibits. Although the father designated the entire record
for inclusion in the record on appeal, the father's exhibits
were omitted from the record. After requests from the clerk
of this court, on July 15, 20132, the parties submitted to this
court a "jolnt stipulation of trial exhibits™ that included,
in addition to DHR's exhibits already contained in the record,
two of the five exhibits submitted by the father to the

Juvenile court and admitted intc evidence. The father's
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exhibit one was a December 12, 2012, letter from the
pediatrician for the two children in the father's custody
stating that those c¢hildren had not missed any scheduled
appointments with the pediatrician since June 1, 2012. The
father's second exhibit was an unsworn letter from a day-care
worker, signed by "Ms. Kathy, Director," stating that the
children in the father's custody appeared well cared for and
that the father takes good care of those children. The
parties stipulated that the other three omitted exhibits are
letters from other day-care workers that are the same, in
substance, as the letter submitted to this ccurt.

In its judgment terminating the parents' parental rights,
the Jjuvenile court determined that the parents were unwilling
or unable to meet the child's needs and that that condition
was not likely to change 1n the foreseeable future. The
Juvenile court noted that the father had repeatedly failed to
attend docteor's appolintments and that missed appolntments
could be fatal <for the child. The 7Juvenilile court also
determined that the father lacked the financlial rescurces and

family support to assist him in properly caring for the chilg,
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and it concluded that the termination of parental rights was
in the child's best interests.

When a nonparent, such as DHR, petitions to terminate the
parental rights of a parent, a juvenile court must apply a
two-pronged test to determine whether to terminate parental
rights:

"A Jjuvenile court 1s reguired to apply a
two-pronged test in determining whether to terminate
parental richts: (1) clear and convincing evidence
must support a finding that the child 1s dependent;
and (2) the court must properly consider and reject
all viable alternatives to a termination of parental

rights.™

B.M. wv. State, 895> So. 24 31%, 331 ({(Ala. Civ. App. 2004)

(citing Ex parte Beasley, 564 So. 2d 950, 9854 (Ala. 1950)).

The statutory grounds for terminating a parent's parental
rights are found at § 12-15-31%, Ala. Code 1975.

On appeal, the father asserts, as part of his argument
that the c¢hild is not dependent, that the Jjuvenile court
failed to consider his success 1n ralsing his other two
children, that he maintained regular visits with the childg,
and that he had attempted, Dby providing diapers on two
occasions, to provide for the child's material needs. The

father is correct that the juvenile ccurt did not explicitly
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mention those facts in its judgment. However, the failure to
mention those considerations does not equate with a conclusion
that the juvenile court did not consider them. In fact, DHR
does not dispute those facts, and the juvenile court alsc
appears to have acknowledged them. However, as the juvenile
court noted, the pertinent inquiry in this case is whether the
father can meet the child's nearly constant medical needs in
addition to working and caring for the other two special-needs
children in his custody.

With regard to that inguiry, the father argues that DHR
did ncot make sufficient efforts toward reunifying him with the
child. The father contends that DHR did not attempt to train
him to care for the child. However, after the child's birth,
PDHR provided in-home training for the parents. The father's
work schedule prevented the father from taking advantage of
those services. At the May 2012 ISP meeting, the father
agreed to attend the child's medical appointments in order to
familiarize himself with the child's health conditions and to
learn to properly address those conditions. The father failed
to attend any of those appointments. The father also delaved

making appointments for services for the two children in his

18
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custody, thus indicating that he might not be willing to make,
or ke capable of making, appropriate arrangements for medical
treatment for the child if the child were placed 1n the
father's custody.

The Juvenile court determined that the c¢hild was
dependent. The evidence indicates that the child has severe
medical 1ssues that the father either cannot or will not
address, and, therefore, the evidence supports the dependency
determination. The Juvenile court also determined that the
father could not properly support or provide care for the
child and that that situation was not likely to change in the
foreseeable future. At the time of the terminaticn hearing,
the father was sharing a room in a friend's apartment with the
two children in his custody. The father was working as a day
laborer, and he stated that he would be dependent on church
members to meet the financial burdens incurred by having the
child in his home. We conclude that the evidence 1in the
record on appeal supports the juvenile court's determinations
and that the juvenile court did not err 1in determining that
grounds existed warranting the termination of the father's

parental rights. See T.L.S5. v. lLauderdale Cntyv. Dep't of

19
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Human Res., [Ms. 2111073, Jan. 18, 2013] So0. 3d p

(Ala. Civ. App. 2013} (rejecting the mother's argument that
placement with the father was a viable alternative to the
termination of parental rights and stating that "[ilt 1is
clear from the father's testimony that, despite his and his
wife's best efforts, the father could not meet the special
needs of the children in a safe environment and that the
Juvenile court had sufficient grounds to terminate his
parental rights™).

With regard to whether there exists a viabkle alternative
to the termination of his varental rights, the father contends
that the c¢hild should have keen placed in his custcedy or that
the child could have been left in foster care.

The facts of this case are tragic. It is clear that the
father loves the child and wants to parent him., However, it
is egually clear that the child has complicated medical lssues
that require nearly constant attention. The foster mother
testified that she has an extensive support system and that
she still becomes overwhelmed by the c¢hild's needs on
occasion. The father stated that he has the support of Rosa

and his church members, but none of those people testified on
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the father's behalf that they would support the father
financially or meet other needs of the family for any specific
length of time. The Jjuvenile court could reasonably have
concluded that dependence on others for financial and
logistical support was not a viable plan under which custody
of the c¢hild might be placed with the father. The father has
two other special-needs children he is rearing by himself, and
the evidence indicates that he has allcowed the family's food
stamps to lapse on one occasion and has failed to schedule
appointments for educational assistance for one of those older
children. The evidence in the record indicates that, although
the father is willing to attempt to provide appropriate care
for the child, he is unable to do so in his current situation.

As is indicated above, the evidence supports a
determination that the Tfather could not provide appropriate
care and financial support for the child. Placement with the
father is not a viable alternative to the termination of the
father's parental rights.

The father cites M.E. v. Shelby County Department of

Human Resources, 972 So. 2d 8%, 103 (Ala. Civ. App. 2007), for

the proposition that "[p]lacement with third parties, such as
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foster parents ..., may be a reascnable and less drastic
alternative to terminaticn of parental rights." However, M.E.
was a plurality opinion and does not constitute binding
precedent. Further, the opinion 1in M.E. acknowledged
contrary authority standing for the proposition that leaving
a c¢hild 1in foster care indefinitely 1is not a viabkle
alternative to termination, especially when the parent has not
attempted to adjust his or her circumstances or has failed to
address the issues that caused DHR tc seek the termination of

parental rights.?! See R.L.B. v. Morgan Cnty. Dep't of Human

"The father cites Ex parte T.V., 971 So. 2d 1, & (Ala.
2007), for the general proposition that a party must prove by
clear and convincing evidence that there are no viable
alternatives to termination. The father does not argue that
the facts of Ex parte T.V. are similar to those of this case.
In that case, the child's foster mother sought to terminate
the parental rights of the c¢child's mother, and the juvenile
court granted the petition. Our supreme court reversed,
noting that the evidence indicated that the mother "has
stopped using drugs, that she has reconciled with her family,
that she participates in raising and supporting her other son,
and that she regularly attends church."™ Ex parte T.V., 971
So. 2d at 10. The facts of this case indicate that, unlike
the mother in Ex parte T.V., the father has not made progress
in the areas that have caused DHR to seek the termination of
his parental rights. Although the father in this case 1is
successfully rearing his other c¢hildren, he has not attended
the child's medical appointments or demonstrated that he has
the time c¢r financlal ability to meet the child's special
needs. Accordingly, we conclude that Ex parte T.V. 1is
distinguishable from the facts of this case.

22
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Res., 805 So. 2d 721, 725 {Ala. Civ. App. 2001) ("Retaining
the child in foster care 1is not a 'viable alternative' to

termination."); sece also G.P. v. Housteon Cnty. Dep't of Human

Res., 42 Sc. 34 11z, 120 (Ala. Civ. App. 2009) (rejecting
continued, 1indefinite placement in foster care as a viable
alternative to termination when "the child would be forced to
remain in foster care awaiting the mere possibility that the
circumstances would permit the father to take custedy of the
child at some point in the future").

In this case, the juvenile court properly considered and
rejected the proposed alternatives to termination, and it
found that termination was in the child's best interests. The
father contends in his brief on appeal that the termination of
his parental rights 1s not in the child's best Iinterests.
Other than a discussion of caselaw, the father's argument on
this 1ssue is limited to & statement that DHR did not meet its

burden of proving unfitness, as 1s required by Ex parte Terry,

494 50. 2d 628 (Ala. 1986). However, the custody standard set

forth in Ex parte Terry is not applicable in a termination-of-

parental-rights case. W.T.H. v. M.M.M., 9215 So. 2d 64, 70
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(Ala. Civ. App. 2005); M.S. v. State Dep't of Human Res., 648

So. 2d 584, 586 (Ala. Civ. App. 1994).

We are not unsympathetic to the father's situation and
his desire to parent the child. However, the record clearly
demonstrates that the father is unable to financially support
the child and that he is unakle to provide the level of care
required by the child's intensive medical needs. The child's
foster parents are providing the almost arcund-the-clock care
the c¢hild needs, and they wish to adopt the child. We
conclude that the Jjuvenile court's determination that the
termination of parental rights is in the best interests of the
child is supported by the record on appeal. The father has
failed to demconstrate error on appeal.

AFFIERMED.

Pittman, Thomas, and Donaldson, JJ., concur.

Moore, J., dissents, with writing.
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MOORE, Judge, dissenting.

J.M. ("the father") appeals from a Jjudgment terminating
his parental rights to S.M. ("the c¢child"). From my review of
the record, 1t appears that the Madison Juvenile Court
terminated the parental rights of the father sclely because
the father cannot meet the specialized medical needs of the
child, who was born with numercous birth defects, despite
reasonable efforts by the Madison County Department of Human
Resources ("DHR") to assist the father 1in that regard.
Undouktedly, a parent owes a responsibility to provide medical

care for his or her c¢child, see Ex parte University of South

Alabama, 541 So. 2d 535 (Ala. 1889); and Osborn wv.

Weatherford, 27 Ala. App. 258, 170 So. 95 (1936), and, 1f a

parent shows an irremediable inagbility to provide such medical
care, a juvenile court would have grounds to terminate that
parent's rights to the child under & 12-15-319, Ala. Code
1975.

However, a juvenile court can terminate parental rights
only when 1t has exhausted all other viable alternatives. Ex

parte Beaslevy, 564 So. 2d 950, 954 (Ala. 189%0). The evidence

in the record reveals that the child 1s currently receiving
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adequate medical care through a foster-care arrangement,
pursuant to which the foster mother, 3.A. ("the foster
mother"), a former pediatric nurse, attends to the child. The
foster mother assures that the child is transported to all of
his medical appointments and, with assistance from her family,
provides all the nonspecialized care the child needs on a
daily basis.” The foster mother testified that the child
would scon be undergeing state-sponsored surgical procedures
designed to improve his physical condition and to lessen his
future medical needs. Thus, at the time of the trial, the
state was adequately addressing the one area of parental
deficiency for which the Juvenile ccurt terminated the
father's parental rights.

Although this court has noted that, in some
circumstances, it 1s not a viable alternative for a child to

remain indefinitely in foster care, see, e.g., R.L.B. wv.

Morgan Cnty. Dep't of Human Res., 805 So. 24 721, 725 (Ala.

Civ. App. 2001), our supreme court has more recently held that

a juvenile court should maintain foster care or other third-

"The record contains no evidence indicating that the
foster-care arrangement would cease if the father's parental
rights were not terminated.
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party custodial arrangements without terminating parental
rights when a child shares a beneficial emotional bond with a
parent and the custodial arrangement ameliorates any threat of

harm from the parent. See Ex parte A.S., 73 So. 3d 1223 (Ala.

2011); see alse Ex parte T.V., 971 So. 2d {Ala. 2007)

(reversing Jjudgment terminating parental rights in order to
enable rehabilitated mother to forge bond with child). Cur
supreme court has apparently recognized that maintaining the
status gquo in those situations would serve the best interests
of the child more than termination of the parent's parental
rights and the corresponding loss of association between the
parent and the child.

In this case, the reccrd clearly shows that the father
loves the child, that the father has maintalned consistent
visits with the child and has developed a bond with the ¢child,
and that the child benefits from that emotional relationship.
The father has never harmed the child and has not exhibited
any threat of harm to the child during visits; rather, he has,
at all times, displayed concern and normal parental bkehavior.
The father 1is currently raising the child's two older

siblings, both of whom have special needs, without incident
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and with reports from others, including wcrkers with DHR,
that, despite some failings, he is a good father. The record
contains no evidence indicating that the father abuses drugs
or alcohol, engages in criminal behavior, commits domestic
viclence, or otherwise conducts himself in a manner that would
endanger the morals of the child. Absent the unfortunate
condition of the child, the father and the child would be
united today without the need for DHR's involvement or the
child's placement in foster care.

Our supreme court has admonished that termination of
parental rights 1s a drastic remedy reserved for the most

egregious of circumstances. Ex parte Beasley, 564 So. 2d at

952. Tragic circumstances such as these, in which an
otherwise gualified parent simply lacks the ability to meet
the medical needs of his c¢hild, do not warrant the most

extreme civil sanction known to Alabama law. See M.E. wv.

Shelby Cnty. Dep't of Human Res., 972 So. 2d 89 {(Ala. Civ,.

App. 2007) {(plurality opinion} ({(characterizing termination of

parental rights as "civil death penalty") (citing Tammila G.

v. Nevada, 122 Nev. 1418, 148 P.3d 759 (2006}); In re K.A.W.,

133 S.W.3d 1 (Mo. 2004); and Etann v. Levine, 180 N.C. App. 1,
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636 S.E.2d 214 ({(2006})). Rather, they require the law to
strive Lo prevent those clircumstances from causing an even
more tragic outcome for the c¢hild -- the loss of his
biclogical family.

The current foster-care arrangement adequately protects
the c¢hild while preserving the beneficial aspects of the
child's relationship with the father. The juvenile court did
not need to terminate the father's parental rights in order to
assure that the child continued to receive adequate medical
care. The Jjudgment of the Juvenile court 1is due to be
reversed, and the cause remanded with instructions for the
Juvenile court to maintain the current foster-care and
visitation arrangement. Because a majority of this court

decides otherwise, T respectfully dissent.
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