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THOMPSON, P r e s i d i n g Judge. 

The Madison County Department of Human Resources ("DHR") 

f i l e d a p e t i t i o n t o t e r m i n a t e the p a r e n t a l r i g h t s of K.E.L. 

("the mother") and J.M. ("the f a t h e r " ) t o t h e i r minor c h i l d , 

S.M. ("the c h i l d " ) . The j u v e n i l e c o u r t conducted the 
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t e r m i n a t i o n h e a r i n g over the course of two days i n December 

2012 and e a r l y January 2013. On January 15, 2013, the 

j u v e n i l e c o u r t e n t e r e d a judgment t e r m i n a t i n g the p a r e n t s ' 

p a r e n t a l r i g h t s . 

The f a t h e r f i l e d a postjudgment motion, and he 

i m m e d i a t e l y f i l e d a n o t i c e of a p p e a l . The n o t i c e of a p p e a l 

was h e l d i n abeyance pending a r u l i n g on the postjudgment 

motion. Rule 4 ( a ) ( 5 ) , A l a . R. App. P. On F e b r u a r y 4, 2013, 

the j u v e n i l e c o u r t d e n i e d the f a t h e r ' s postjudgment motion, 

and the f a t h e r ' s a p p e a l became e f f e c t i v e . 1 Rule 4, A l a . R. 

App. P. 

The r e c o r d on a p p e a l i n d i c a t e s the f o l l o w i n g p e r t i n e n t 

f a c t s . The p a r e n t s were m a r r i e d and had two young c h i l d r e n ; 

those c h i l d r e n , b o t h of whom have s p e c i a l needs and are 

d e v e l o p m e n t a l l y d e l a y e d , were t o d d l e r s when the c h i l d a t i s s u e 

i n t h i s a p p e a l was born J u l y 5, 2011. I m m e d i a t e l y f o l l o w i n g 

h i s b i r t h , the c h i l d had s u r g e r y f o r o m f a l o c e l e , which i s a 

c o n d i t i o n t h a t causes the i n t e s t i n e s t o be l o c a t e d o u t s i d e the 

body. The c h i l d has a number of o t h e r h e a l t h c o n d i t i o n s . The 

c h i l d ' s f o s t e r mother, S.A. ("the f o s t e r mother"), t e s t i f i e d 

1The mother i s not a p a r t y t o t h i s a p p e a l . 
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t h a t the c h i l d was born w i t h o u t an anus, t h a t h i s p e l v i s i s 

unfused, and t h a t h i s e a r s and g e n i t a l s are deformed. I n 

a d d i t i o n , the c h i l d has e p i s p a d i a s ( h i s u r e t h r a i s i n h i s 

abdomen), a h e a r t d e f e c t , and a Chromosome 17 d u p l i c a t i o n , 

which causes d e v e l o p m e n t a l d e l a y s and mental r e t a r d a t i o n . 

Karen J a c k s o n , a DHR s o c i a l worker, t e s t i f i e d t h a t the 

h o s p i t a l a t which the c h i l d was born c a l l e d DHR a few days 

a f t e r the c h i l d ' s b i r t h t o r e p o r t concerns about the p a r e n t s ' 

a b i l i t i e s or w i l l i n g n e s s t o address the c h i l d ' s m u l t i p l e 

m e d i c a l needs. Jackson t e s t i f i e d t h a t the mother was 

i n i t i a l l y i n t e r e s t e d i n p l a c i n g the c h i l d f o r a d o p t i o n but 

t h a t , i n s t e a d , she and the f a t h e r d e c i d e d t o p l a c e the c h i l d 

i n f o s t e r c a r e . A c c o r d i n g t o J ackson, the mother was 

concerned t h a t she c o u l d not t a k e care of the c h i l d p r o p e r l y 

w h i l e she was a l s o p a r e n t i n g the two o l d e r c h i l d r e n . 

The c h i l d l e f t the h o s p i t a l i n l a t e J u l y 2011 and was 

i m m e d i a t e l y p l a c e d w i t h the f o s t e r mother. The c h i l d , who was 

19 months o l d a t the time of the e n t r y of the t e r m i n a t i o n 

judgment, has never r e s i d e d w i t h the p a r e n t s . 

The c h i l d i s c h a r a c t e r i z e d as b e i n g m e d i c a l l y f r a g i l e . 

The f o s t e r mother t e s t i f i e d t h a t the c h i l d ' s colostomy bag 
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must be changed e v e r y two t o t h r e e hours and t h a t h i s u r e t h r a 

must be c l e a n e d c a r e f u l l y . She s t a t e d she had been warned 

t h a t a f a i l u r e t o do e i t h e r on a t i m e l y b a s i s c o u l d r e s u l t i n 

damage t o the c h i l d ' s k i d n e y s . The c h i l d e a t s o n l y a s p o o n f u l 

or two of fo o d a t a f e e d i n g , so he must be f e d many times 

throughout the day. The f o s t e r mother s t a t e d t h a t , a t the 

time of the t e r m i n a t i o n h e a r i n g , the c h i l d ' s d o c t o r s were 

s t i l l i n v e s t i g a t i n g the reason f o r h i s i n a b i l i t y t o eat 

p r o p e r l y . I n a d d i t i o n , the c h i l d t a k e s n o n p r e s c r i p t i o n 

T y l e n o l or M o t r i n e v e r y f o u r hours t o address p a i n t h a t 

d o c t o r s b e l i e v e i s caused by h i s unfused p e l v i s . The c h i l d ' s 

p e l v i s cannot be s u r g i c a l l y c o r r e c t e d f o r some time , however. 

The f o s t e r mother s t a t e d t h a t d o c t o r s f i r s t need t o complete 

a s e r i e s of t h r e e s u r g e r i e s t o c r e a t e an anus f o r the c h i l d 

and t o connect h i s i n t e s t i n e s t o h i s anus. The f i r s t of those 

s u r g e r i e s was s c h e d u l e d f o r the month a f t e r the t e r m i n a t i o n 

h e a r i n g . 

The f o s t e r mother e x p l a i n e d t h a t , a f t e r the i n t e s t i n a l 

s u r g e r i e s , the c h i l d ' s d o c t o r s would p e r f o r m s u r g e r y t o 

c o r r e c t the placement of the c h i l d ' s u r e t h r a ; she was unsure 

how many s u r g e r i e s t h a t would e n t a i l . A c c o r d i n g t o the f o s t e r 
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mother, as the c h i l d grows, and p a r t i c u l a r l y d u r i n g p u b e r t y , 

he w i l l have t o have m u l t i p l e a d d i t i o n a l s u r g e r i e s on h i s 

anus, i n t e s t i n e s , and u r e t h r a t o a d j u s t f o r h i s g r o w t h . Thus, 

the c h i l d ' s e x t e n s i v e m e d i c a l needs w i l l c o n t i n u e through much 

of h i s l i f e . 

The c h i l d sees 10 d i f f e r e n t d o c t o r s on a r e g u l a r b a s i s . 

The f o s t e r mother t e s t i f i e d t h a t the c h i l d has between f o u r 

and e i g h t d o c t o r ' s appointments each month. The c h i l d ' s 

p e d i a t r i c i a n and h i s c a r d i o l o g i s t are l o c a t e d i n H u n t s v i l l e , 

near the homes of the f o s t e r mother and the f a t h e r , but the 

c h i l d ' s o t h e r d o c t o r s and h i s p h y s i c a l , speech, and 

o c c u p a t i o n a l t h e r a p i s t s are l o c a t e d i n Birmingham. The f o s t e r 

mother t e s t i f i e d t h a t i t i s i m p o r t a n t f o r the c h i l d t o a t t e n d 

each m e d i c a l appointment because he i s m e d i c a l l y f r a g i l e . 

A nother reason c i t e d by the f o s t e r mother f o r the importance 

of the c h i l d ' s a t t e n d i n g each s c h e d u l e d m e d i c a l appointment i s 

t h a t the c h i l d i s on M e d i c a i d , and the h o s p i t a l s and 

t h e r a p i s t s do not have t o p r o v i d e the c h i l d t r e a t m e n t ; those 

p r o v i d e r s c o u l d d i s m i s s the c h i l d from t r e a t m e n t i f he d i d not 

a t t e n d the appointments as s c h e d u l e d . 
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The f o s t e r mother t e s t i f i e d t h a t she r e c e i v e s from DHR a 

t o t a l of a p p r o x i m a t e l y $1,000 per month i n s t i p e n d s f o r the 

care of the c h i l d . 2 She s t a t e d , however, t h a t each month she 

spends $400 t o $600 more than the s t i p e n d amount on the 

c h i l d ' s m e d i c a l s u p p l i e s . The f o s t e r mother a l s o a d m i t t e d 

t h a t she i s o f t e n "overwhelmed" by the l e v e l of care the c h i l d 

needs. She s t a t e d t h a t she has been a b l e t o manage the 

c h i l d ' s c a r e because her husband and her two o l d e s t c h i l d r e n , 

who are i n c o l l e g e , h e l p her care f o r her 1 4 - y e a r - o l d c h i l d 

and her 6 - y e a r - o l d c h i l d and do some of the ho u s e h o l d chores 

f o r h er. The f o s t e r mother s t a t e d t h a t she a l s o has the 

sup p o r t of her s i s t e r , who s t e p s i n t o a s s i s t the o t h e r f a m i l y 

members i f a need a r i s e s and the f o s t e r mother i s unable t o 

address those needs because she must ta k e c a r e of the c h i l d . 

J a c k s o n t e s t i f i e d t h a t DHR i n i t i a l l y o f f e r e d the p a r e n t s 

r e u n i f i c a t i o n s e r v i c e s such as p s y c h o l o g i c a l e v a l u a t i o n s , 

weekly v i s i t a t i o n w i t h the c h i l d , and in-home p a r e n t i n g 

t r a i n i n g t o p r e p a r e the p a r e n t s f o r the c h i l d ' s r e t u r n t o 

t h e i r c ustody. J a c k s o n t e s t i f i e d t h a t she wanted t o s c h e d u l e 

2DHR pays the f o s t e r p a r e n t s a $432-per-month s t i p e n d f o r 
the care of a f o s t e r c h i l d , and i t pays them an a d d i t i o n a l 
$600 per month because the c h i l d i s m e d i c a l l y f r a g i l e . 
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t h a t in-home t r a i n i n g f o r b o t h p a r e n t s but t h a t the p a r e n t s 

i n f o r m e d her t h a t the f a t h e r worked a l o t and t h a t t h e r e was 

no way t o s c h e d u l e the t r a i n i n g around h i s s c h e d u l e . 

T h e r e f o r e , J a c k s o n s t a t e d , the in-home s e r v i c e s were p r o v i d e d 

t o the mother from August 2011 through November 2011, when the 

mother r e q u e s t e d t h a t DHR st o p p r o v i d i n g those s e r v i c e s . 

A f t e r a November 6, 2011, v i s i t w i t h the c h i l d , the 

p a r e n t s n o t i f i e d J a c k s o n t h a t t h e y were c o n s i d e r i n g 

v o l u n t a r i l y r e l i n q u i s h i n g c u s t o d y of the c h i l d . J a c k s o n 

t e s t i f i e d t h a t , when she took the c h i l d f o r a v i s i t w i t h the 

p a r e n t s i n t h e i r home on November 20, 2011, the p a r e n t s 

d e c l i n e d t o v i s i t and sent J a c k s o n and the c h i l d away. I n 

F e b r u a r y 2012, the mother and the f a t h e r e x e c u t e d documents i n 

which they v o l u n t a r i l y r e l i n q u i s h e d t h e i r p a r e n t a l r i g h t s t o 

the c h i l d . The f a t h e r t e s t i f i e d a t the t e r m i n a t i o n h e a r i n g 

t h a t he e x e c u t e d t h a t document because the mother t h r e a t e n e d 

t o l e a v e him and the o t h e r two c h i l d r e n i f he d i d not s i g n the 

document. 

I n e a r l y March 2012, the mother s e p a r a t e d from the f a t h e r 

and l e f t the two o l d e r c h i l d r e n i n h i s c a r e . The f a t h e r 

t e s t i f i e d t h a t he has not hea r d from the mother s i n c e she 
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l e f t , and he was unsure whether they were d i v o r c e d a t the time 

of the t e r m i n a t i o n h e a r i n g . The mother d i d not appear a t the 

t e r m i n a t i o n h e a r i n g . 

The f a t h e r t e s t i f i e d t h a t b e i n g a s i n g l e p a r e n t made 

f i n d i n g employment and c h i l d care d i f f i c u l t , and h i s income 

had d e c r e a s e d . A t the time of the t e r m i n a t i o n h e a r i n g , the 

f a t h e r was r e n t i n g a room i n the apartment of a f r i e n d ; he 

s h a r e d t h a t room w i t h the two c h i l d r e n i n h i s custody. The 

p a r e n t s ' c a r had been p a i d f o r by the mother's mother, who 

appears t o have r e c l a i m e d the v e h i c l e a f t e r the mother l e f t 

the f a m i l y . The f a t h e r t e s t i f i e d t h a t he had a v e h i c l e t h a t 

he had r e c e n t l y r e p a i r e d and t h a t the v e h i c l e was o p e r a t i o n a l 

a t the time of the t e r m i n a t i o n h e a r i n g . 

A f t e r the mother l e f t the f a t h e r and the f a t h e r announced 

h i s d e s i r e t o s e t a s i d e h i s v o l u n t a r y r e l i n q u i s h m e n t of h i s 

p a r e n t a l r i g h t s t o the c h i l d , DHR conducted a May 2012 

I n d i v i d u a l i z e d S e r v i c e P l a n ("ISP") meeting t o e s t a b l i s h 

r e u n i f i c a t i o n g o a l s f o r the f a t h e r . Those g o a l s of the ISP 

p r o v i d e d t h a t the f a t h e r o b t a i n and m a i n t a i n employment t h a t 

would a l l o w him t o s u p p o r t the c h i l d , t h a t the f a t h e r a t t e n d 

the m a j o r i t y of the c h i l d ' s m e d i c a l appointments t o 
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f a m i l i a r i z e h i m s e l f w i t h the c h i l d ' s c o n d i t i o n s and n e c e s s a r y 

c a r e , and t h a t the f a t h e r c o n t r i b u t e t o the s u p p o r t o f the 

c h i l d by p r o v i d i n g d i a p e r s on a weekly b a s i s . A l s o d u r i n g the 

May 2012 ISP m e e t i n g , DHR added the f a t h e r ' s o t h e r two 

c h i l d r e n t o the ISP so t h a t DHR c o u l d p r o v i d e s e r v i c e s f o r 

those c h i l d r e n ; those two c h i l d r e n had not been p a r t o f DHR's 

c a s e l o a d b e f o r e May 2012. DHR p a i d f o r day care f o r each o f 

the c h i l d r e n so t h a t the f a t h e r c o u l d work. 

J a c k s o n t e s t i f i e d t h a t b o t h o f the c h i l d r e n i n the 

f a t h e r ' s c u s t o d y have s p e c i a l n e eds. She e x p l a i n e d t h a t the 

f a t h e r ' s o l d e s t c h i l d had d e v elopmental d e l a y s such t h a t he 

q u a l i f i e d f o r the E a r l y I n t e r v e n t i o n program. A f t e r the c h i l d 

t u r n e d t h r e e y e a r s o f age, he was no l o n g e r e l i g i b l e f o r E a r l y 

I n t e r v e n t i o n and s h o u l d have t r a n s f e r r e d t o a program 

a d m i n i s t e r e d by the s c h o o l s y s t e m . However, the f a t h e r f a i l e d 

t o s c h e d u l e an appointment f o r the o l d e s t c h i l d t o be 

e v a l u a t e d f o r e l i g i b i l i t y i n t o the s c h o o l system's program. 

T h e r e f o r e , the f a t h e r ' s o l d e s t c h i l d f a i l e d t o r e c e i v e any 

s e r v i c e s t o address h i s e d u c a t i o n a l or t h e r a p e u t i c needs f o r 

more than s i x months b e f o r e the t e r m i n a t i o n h e a r i n g . J a c k s o n 

s t a t e d t h a t she had reminded the f a t h e r s e v e r a l times t o 
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schedul e the e v a l u a t i o n appointment so t h a t s e r v i c e s c o u l d 

resume f o r t h a t c h i l d , but the f a t h e r never made the 

a p p o i n t m e n t . J a c k s o n s t a t e d t h a t when the f a t h e r met w i t h her 

d u r i n g a November 2012 ISP m e e t i n g , she made the appointment 

w h i l e he was i n her o f f i c e ; t h a t appointment was s c h e d u l e d f o r 

F e b r u a r y 2013 and had not t aken p l a c e a t the time o f the 

t e r m i n a t i o n h e a r i n g . J a c k s o n t e s t i f i e d t h a t the younger c h i l d 

i n the f a t h e r ' s c u s t o d y r e c e i v e d s e r v i c e s from E a r l y 

I n t e r v e n t i o n a t h i s s c h o o l . 

The f a t h e r works as a day l a b o r e r . The f a t h e r s t a t e d 

t h a t he has s e a r c h e d f o r more s t a b l e employment, but he had 

not l o c a t e d or s e c u r e d such employment at the time o f the 

t e r m i n a t i o n h e a r i n g . I t i s u n d i s p u t e d t h a t between e a r l y May 

2012 and l a t e December 2012 the f a t h e r p r o v i d e d d i a p e r s i n 

compliance w i t h the May 2012 ISP g o a l s o n l y two t i m e s . The 

f o s t e r mother s t a t e d t h a t on those two o c c a s i o n s the f a t h e r 

p r o v i d e d o n l y enough d i a p e r s t o l a s t f o r f o u r d a y s . The 

f a t h e r p r o v i d e d no o t h e r s upport f o r the c h i l d o t h e r than 

p r o v i d i n g some c l o t h e s f o r the c h i l d s h o r t l y a f t e r the c h i l d ' s 

b i r t h . 
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D u r i n g the 19 months t h a t the c h i l d had been i n f o s t e r 

c a r e , the f a t h e r had a t t e n d e d o n l y two o f the c h i l d ' s m e d i c a l 

appointments, one of which was f o r an e x p l o r a t o r y s u r g e r y ; 

b o t h of those appointments o c c u r r e d b e f o r e the mother l e f t the 

f a t h e r . J a c k s o n t e s t i f i e d t h a t , a f t e r the May 2012 ISP 

meeting, she n o t i f i e d the f a t h e r of a t o t a l of 11 d o c t o r ' s 

appointments s c h e d u l e d between August 2012 and October 2012. 

Many of those appointments were f o r d o c t o r s l o c a t e d i n 

Birmingham, but a few were f o r d o c t o r s i n H u n t s v i l l e . The 

f a t h e r f a i l e d t o a t t e n d any of those appointments, i n c l u d i n g 

one i n which d o c t o r s hoped t o o b t a i n a DNA sample from the 

f a t h e r t h a t would a s s i s t them i n b e t t e r u n d e r s t a n d i n g the 

c h i l d ' s g e n e t i c d i s o r d e r . J a c k s o n a l s o s t a t e d t h a t , i n 

a d d i t i o n t o those 11 appointments, the c h i l d a l s o had o t h e r 

d o c t o r ' s appointments d u r i n g t h a t t i m e . However, J a c k s o n 

e x p l a i n e d t h a t those appointments were not l i s t e d as ones the 

f a t h e r had f a i l e d t o a t t e n d because they were a r r a n g e d on such 

s h o r t n o t i c e t h a t J a c k s o n was unable t o n o t i f y the f a t h e r i n 

advance of those a p p o i n t m e n t s . 

The f a t h e r t e s t i f i e d t h a t he had l a c k e d the money t o 

a t t e n d the d o c t o r ' s appointments and t h a t , on a t l e a s t one 
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o c c a s i o n , he l a c k e d t r a n s p o r t a t i o n t o a t t e n d an ap p o i n t m e n t . 

At the t e r m i n a t i o n h e a r i n g , the f a t h e r t e s t i f i e d t h a t the 

members of h i s church would h e l p him t r a n s p o r t the c h i l d t o 

any d o c t o r ' s appointments and c o n t r i b u t e f i n a n c i a l l y t o h i s 

s u p p o r t . The f a t h e r p r e s e n t e d the t e s t i m o n y of Rosa M a r i a 

Toussant, who works as an advocate a t a c h i l d r e n ' s advocacy 

c e n t e r ; Toussant met the f a t h e r by chance and was not a 

s e r v i c e p r o v i d e r i d e n t i f i e d f o r the f a t h e r by DHR. Toussant 

t e s t i f i e d t h a t the f a t h e r a t t e n d e d her church and t h a t she and 

o t h e r church members were a v a i l a b l e t o a s s i s t him w i t h c a r i n g 

f o r h i s f a m i l y , i n c l u d i n g the c h i l d . Toussant a d m i t t e d t h a t 

the f a t h e r had not e x p l a i n e d t o her the e x a c t n a t u r e of the 

c h i l d ' s m e d i c a l needs. 

The f a t h e r t e s t i f i e d t h a t he wanted cu s t o d y of the c h i l d 

and t h a t he would do the b e s t he c o u l d t o p r o v i d e a p p r o p r i a t e 

care f o r the c h i l d . When asked about h i s p l a n s t o care f o r 

the c h i l d w h i l e he worked ( t h e c h i l d ' s d o c t o r s have s a i d the 

c h i l d cannot a t t e n d day c a r e ) , the f a t h e r t e s t i f i e d t h a t 

Toussant would h i r e two nurses t o care f o r the c h i l d . 

However, the f a t h e r a d m i t t e d t h a t he d i d know who would pay 

f o r those n u r s e s . When asked whether he would have the 
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f i n a n c i a l r e s o u r c e s t o t r a v e l t o the d o c t o r s ' appointments and 

pay f o r the c h i l d ' s m e d i c a l s u p p l i e s , the f a t h e r responded 

t h a t h i s church members would a s s i s t him f i n a n c i a l l y . We note 

t h a t , s h o r t l y b e f o r e the t e r m i n a t i o n h e a r i n g , the f a t h e r began 

r e c e i v i n g S o c i a l S e c u r i t y d i s a b i l i t y b e n e f i t s f o r the o l d e s t 

c h i l d and was a p p e a l i n g the d e n i a l of those b e n e f i t s f o r the 

younger c h i l d i n h i s c u s t o d y . The f a t h e r s t a t e d t h a t he would 

a l s o r e c e i v e d i s a b i l i t y b e n e f i t s f o r the c h i l d , which would 

h e l p i n p r o v i d i n g f o r the c h i l d . The r e c o r d i n d i c a t e s t h a t 

the c h i l d r e c e i v e s a p p r o x i m a t e l y $700 per month i n d i s a b i l i t y 

b e n e f i t s . 3 

The f a t h e r a l s o s t a t e d t h a t he e x p e c t e d h i s mother t o 

immigrate t o the U n i t e d S t a t e s t o a s s i s t him i n c a r i n g f o r the 

c h i l d r e n . The f a t h e r e x p l a i n e d t h a t h i s mother had a p p l i e d 

f o r a six-month v i s a and p l a n n e d t o immigrate t o the U n i t e d 

S t a t e s soon. However, i t i s u n d i s p u t e d t h a t , a t the time of 

the c h i l d ' s b i r t h , the f a t h e r ' s mother had not y e t r e c e i v e d a 

v i s a a l l o w i n g her e n t r y i n t o the U n i t e d S t a t e s . J a c k s o n 

s t a t e d t h a t the f a t h e r had i n f o r m e d her a t the time of the 

3DHR, which i s the c h i l d ' s l e g a l c u s t o d i a n , r e c e i v e s the 
$700 i n f e d e r a l b e n e f i t s . DHR pays the f o s t e r p a r e n t s 
a p p r o x i m a t e l y $1,000 per month i n f o s t e r - c a r e s t i p e n d s . 
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c h i l d ' s b i r t h , and s i n c e then, t h a t he soon e x p e c t e d h i s 

mother t o a r r i v e i n the U n i t e d S t a t e s . 

The f a t h e r a l s o t e s t i f i e d t h a t he would take the c h i l d t o 

a l l n e c e s s a r y d o c t o r ' s appointments. J a c k s o n e x p r e s s e d 

concern t h a t , based on the f a t h e r ' s f a i l u r e t o a t t e n d the 

c h i l d ' s d o c t o r ' s appointments d u r i n g the time the c h i l d has 

been i n f o s t e r c a r e , and e s p e c i a l l y a f t e r the May 2012 I S P 

meeting, the f a t h e r would not t a k e the c h i l d t o a l l of h i s 

n e c e s s a r y appointments. J a c k s o n a l s o p o i n t e d out t h a t the 

f a t h e r had f a i l e d , a f t e r r e p e a t e d r e m i n d e r s , t o s c h e d u l e an 

e v a l u a t i o n so t h a t the o l d e s t c h i l d c o u l d r e c e i v e e d u c a t i o n a l 

and t h e r a p e u t i c s e r v i c e s a f t e r t h a t c h i l d was no l o n g e r 

e l i g i b l e f o r E a r l y I n t e r v e n t i o n ' s s e r v i c e s . 

J a c k s o n a l s o s t a t e d t h a t she had reminded the f a t h e r t o 

a p p l y f o r p u b l i c h o u s i n g but t h a t he had not done so. 

However, the f a t h e r t e s t i f i e d t h a t , s h o r t l y b e f o r e the 

t e r m i n a t i o n h e a r i n g , the o l d e r c h i l d r e n ' s p e d i a t r i c i a n had 

completed and t u r n e d i n the a p p l i c a t i o n f o r p u b l i c h o u s i n g f o r 

him and the c h i l d r e n . 

The f a t h e r has r e g u l a r l y v i s i t e d the c h i l d s i n c e h i s 

b i r t h . The f o s t e r mother s t a t e d t h a t the f a t h e r has bonded 
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w e l l w i t h the c h i l d . She s t a t e d t h a t , w i t h i n s t r u c t i o n and 

s u p e r v i s i o n , the f a t h e r c o u l d change the c h i l d ' s colostomy 

b a g , but she e x p r e s s e d concern whether he c o u l d i n d e p e n d e n t l y 

p e r f o r m the n e c e s s a r y t a s k s f o r the c h i l d ' s c a r e . The f a t h e r 

d i s p u t e d t h a t t e s t i m o n y and i n s i s t e d he c o u l d l e a r n t o care 

f o r the c h i l d ' s m e d i c a l needs. On c r o s s - e x a m i n a t i o n , the 

f a t h e r ' s a t t o r n e y o b t a i n e d t e s t i m o n y from the f o s t e r mother 

and J a c k s o n t h a t the f a t h e r c o u l d be t r a i n e d t o take c a r e o f 

the c h i l d ' s m u l t i p l e m e d i c a l needs. J a c k s o n p o i n t e d o u t , 

however, t h a t the c h i l d needs v i r t u a l l y c o n s t a n t care and t h a t 

the f a t h e r needs f u l l - t i m e employment and has two o t h e r young, 

s p e c i a l - n e e d s c h i l d r e n . 

The f a t h e r s u b m i t t e d i n t o e v i d e n c e a t o t a l o f f i v e 

e x h i b i t s . A l t h o u g h the f a t h e r d e s i g n a t e d the e n t i r e r e c o r d 

f o r i n c l u s i o n i n the r e c o r d on a p p e a l , the f a t h e r ' s e x h i b i t s 

were o m i t t e d f r o m the r e c o r d . A f t e r r e q u e s t s from the c l e r k 

o f t h i s c o u r t , on J u l y 1 5 , 2013, the p a r t i e s s u b m i t t e d t o t h i s 

c o u r t a " j o i n t s t i p u l a t i o n o f t r i a l e x h i b i t s " t h a t i n c l u d e d , 

i n a d d i t i o n t o DHR's e x h i b i t s a l r e a d y c o n t a i n e d i n the r e c o r d , 

two o f the f i v e e x h i b i t s s u b m i t t e d by the f a t h e r t o the 

j u v e n i l e c o u r t and a d m i t t e d i n t o e v i d e n c e . The f a t h e r ' s 
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e x h i b i t one was a December 12, 2012, l e t t e r from the 

p e d i a t r i c i a n f o r the two c h i l d r e n i n the f a t h e r ' s c u s t o d y 

s t a t i n g t h a t those c h i l d r e n had not m i s s e d any s c h e d u l e d 

appointments w i t h the p e d i a t r i c i a n s i n c e June 1, 2012. The 

f a t h e r ' s second e x h i b i t was an unsworn l e t t e r from a day-care 

worker, s i g n e d by "Ms. Kathy, D i r e c t o r , " s t a t i n g t h a t the 

c h i l d r e n i n the f a t h e r ' s custody appeared w e l l c a r e d f o r and 

t h a t the f a t h e r t a k e s good care o f those c h i l d r e n . The 

p a r t i e s s t i p u l a t e d t h a t the o t h e r t h r e e o m i t t e d e x h i b i t s are 

l e t t e r s f r o m o t h e r d ay-care workers t h a t are the same, i n 

s u b stance, as the l e t t e r s u b m i t t e d t o t h i s c o u r t . 

I n i t s judgment t e r m i n a t i n g the p a r e n t s ' p a r e n t a l r i g h t s , 

the j u v e n i l e c o u r t d e termined t h a t the p a r e n t s were u n w i l l i n g 

or u n a b l e t o meet the c h i l d ' s needs and t h a t t h a t c o n d i t i o n 

was not l i k e l y t o change i n the f o r e s e e a b l e f u t u r e . The 

j u v e n i l e c o u r t noted t h a t the f a t h e r had r e p e a t e d l y f a i l e d t o 

a t t e n d d o c t o r ' s appointments and t h a t m issed appointments 

c o u l d be f a t a l f o r the c h i l d . The j u v e n i l e c o u r t a l s o 

d e t ermined t h a t the f a t h e r l a c k e d the f i n a n c i a l r e s o u r c e s and 

f a m i l y s u p p o r t t o a s s i s t him i n p r o p e r l y c a r i n g f o r the c h i l d , 
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and i t c o n c l u d e d t h a t the t e r m i n a t i o n o f p a r e n t a l r i g h t s was 

i n the c h i l d ' s b e s t i n t e r e s t s . 

When a nonparent, such as DHR, p e t i t i o n s t o t e r m i n a t e the 

p a r e n t a l r i g h t s of a p a r e n t , a j u v e n i l e c o u r t must a p p l y a 

two-pronged t e s t t o determine whether t o t e r m i n a t e p a r e n t a l 

r i g h t s : 

"A j u v e n i l e c o u r t i s r e q u i r e d t o a p p l y a 
two-pronged t e s t i n d e t e r m i n i n g whether t o t e r m i n a t e 
p a r e n t a l r i g h t s : ( 1 ) c l e a r and c o n v i n c i n g e v i d e n c e 
must su p p o r t a f i n d i n g t h a t the c h i l d i s dependent; 
and ( 2 ) the c o u r t must p r o p e r l y c o n s i d e r and r e j e c t 
a l l v i a b l e a l t e r n a t i v e s t o a t e r m i n a t i o n of p a r e n t a l 
r i g h t s . " 

B.M. v. S t a t e , 895 So. 2d 319, 331 ( A l a . C i v . App. 2004) 

( c i t i n g Ex p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 1990)). 

The s t a t u t o r y grounds f o r t e r m i n a t i n g a p a r e n t ' s p a r e n t a l 

r i g h t s are found a t § 12-15-319, A l a . Code 1975. 

On a p p e a l , the f a t h e r a s s e r t s , as p a r t of h i s argument 

t h a t the c h i l d i s not dependent, t h a t the j u v e n i l e c o u r t 

f a i l e d t o c o n s i d e r h i s s u c c e s s i n r a i s i n g h i s o t h e r two 

c h i l d r e n , t h a t he m a i n t a i n e d r e g u l a r v i s i t s w i t h the c h i l d , 

and t h a t he had attempted, by p r o v i d i n g d i a p e r s on two 

o c c a s i o n s , t o p r o v i d e f o r the c h i l d ' s m a t e r i a l needs. The 

f a t h e r i s c o r r e c t t h a t the j u v e n i l e c o u r t d i d not e x p l i c i t l y 
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mention those f a c t s i n i t s judgment. However, the f a i l u r e t o 

mention those c o n s i d e r a t i o n s does not equate w i t h a c o n c l u s i o n 

t h a t the j u v e n i l e c o u r t d i d not c o n s i d e r them. I n f a c t , DHR 

does not d i s p u t e those f a c t s , and the j u v e n i l e c o u r t a l s o 

appears t o have acknowledged them. However, as the j u v e n i l e 

c o u r t noted, the p e r t i n e n t i n q u i r y i n t h i s case i s whether the 

f a t h e r can meet the c h i l d ' s n e a r l y c o n s t a n t m e d i c a l needs i n 

a d d i t i o n t o w o r k i n g and c a r i n g f o r the o t h e r two s p e c i a l - n e e d s 

c h i l d r e n i n h i s custody. 

With r e g a r d t o t h a t i n q u i r y , the f a t h e r argues t h a t DHR 

d i d not make s u f f i c i e n t e f f o r t s toward r e u n i f y i n g him w i t h the 

c h i l d . The f a t h e r contends t h a t DHR d i d not attempt t o t r a i n 

him t o care f o r the c h i l d . However, a f t e r the c h i l d ' s b i r t h , 

DHR p r o v i d e d in-home t r a i n i n g f o r the p a r e n t s . The f a t h e r ' s 

work sched u l e p r e v e n t e d the f a t h e r from t a k i n g advantage of 

those s e r v i c e s . At the May 2012 I S P meeting, the f a t h e r 

agreed t o a t t e n d the c h i l d ' s m e d i c a l appointments i n o r d e r t o 

f a m i l i a r i z e h i m s e l f w i t h the c h i l d ' s h e a l t h c o n d i t i o n s and t o 

l e a r n t o p r o p e r l y address those c o n d i t i o n s . The f a t h e r f a i l e d 

t o a t t e n d any of those appointments. The f a t h e r a l s o d e l a y e d 

making appointments f o r s e r v i c e s f o r the two c h i l d r e n i n h i s 
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custody, thus i n d i c a t i n g t h a t he might not be w i l l i n g t o make, 

or be c apable of making, a p p r o p r i a t e arrangements f o r m e d i c a l 

t r e a t m e n t f o r the c h i l d i f the c h i l d were p l a c e d i n the 

f a t h e r ' s c u s t o d y . 

The j u v e n i l e c o u r t d e termined t h a t the c h i l d was 

dependent. The e v i d e n c e i n d i c a t e s t h a t the c h i l d has severe 

m e d i c a l i s s u e s t h a t the f a t h e r e i t h e r cannot or w i l l not 

a d d r e s s , and, t h e r e f o r e , the e v i d e n c e s u p p o r t s the dependency 

d e t e r m i n a t i o n . The j u v e n i l e c o u r t a l s o d e termined t h a t the 

f a t h e r c o u l d not p r o p e r l y s u p p o r t or p r o v i d e care f o r the 

c h i l d and t h a t t h a t s i t u a t i o n was not l i k e l y t o change i n the 

f o r e s e e a b l e f u t u r e . A t the time of the t e r m i n a t i o n h e a r i n g , 

the f a t h e r was s h a r i n g a room i n a f r i e n d ' s apartment w i t h the 

two c h i l d r e n i n h i s c u s t o d y . The f a t h e r was w o r k i n g as a day 

l a b o r e r , and he s t a t e d t h a t he would be dependent on church 

members t o meet the f i n a n c i a l burdens i n c u r r e d by h a v i n g the 

c h i l d i n h i s home. We conclude t h a t the e v i d e n c e i n the 

r e c o r d on a p p e a l s u p p o r t s the j u v e n i l e c o u r t ' s d e t e r m i n a t i o n s 

and t h a t the j u v e n i l e c o u r t d i d not e r r i n d e t e r m i n i n g t h a t 

grounds e x i s t e d w a r r a n t i n g the t e r m i n a t i o n of the f a t h e r ' s 

p a r e n t a l r i g h t s . See T.L.S. v. L a u d e r d a l e Cnty. Dep't of 
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Human Res., [Ms. 2111073, Jan. 18, 2013] So. 3d , 

( A l a . C i v . App. 2013) ( r e j e c t i n g the mother's argument t h a t 

placement w i t h the f a t h e r was a v i a b l e a l t e r n a t i v e t o the 

t e r m i n a t i o n of p a r e n t a l r i g h t s and s t a t i n g t h a t " [ i ] t i s 

c l e a r from the f a t h e r ' s t e s t i m o n y t h a t , d e s p i t e h i s and h i s 

w i f e ' s b e s t e f f o r t s , the f a t h e r c o u l d not meet the s p e c i a l 

needs of the c h i l d r e n i n a s a f e environment and t h a t the 

j u v e n i l e c o u r t had s u f f i c i e n t grounds t o t e r m i n a t e h i s 

p a r e n t a l r i g h t s " ) . 

W ith r e g a r d t o whether t h e r e e x i s t s a v i a b l e a l t e r n a t i v e 

t o the t e r m i n a t i o n of h i s p a r e n t a l r i g h t s , the f a t h e r contends 

t h a t the c h i l d s h o u l d have been p l a c e d i n h i s cu s t o d y or t h a t 

the c h i l d c o u l d have been l e f t i n f o s t e r c a r e . 

The f a c t s of t h i s case are t r a g i c . I t i s c l e a r t h a t the 

f a t h e r l o v e s the c h i l d and wants t o p a r e n t him. However, i t 

i s e q u a l l y c l e a r t h a t the c h i l d has c o m p l i c a t e d m e d i c a l i s s u e s 

t h a t r e q u i r e n e a r l y c o n s t a n t a t t e n t i o n . The f o s t e r mother 

t e s t i f i e d t h a t she has an e x t e n s i v e s u p p o r t system and t h a t 

she s t i l l becomes overwhelmed by the c h i l d ' s needs on 

o c c a s i o n . The f a t h e r s t a t e d t h a t he has the support of Rosa 

and h i s church members, but none of those people t e s t i f i e d on 
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the f a t h e r ' s b e h a l f t h a t t h e y would su p p o r t the f a t h e r 

f i n a n c i a l l y or meet o t h e r needs of the f a m i l y f o r any s p e c i f i c 

l e n g t h of t i m e . The j u v e n i l e c o u r t c o u l d r e a s o n a b l y have 

c o n c l u d e d t h a t dependence on o t h e r s f o r f i n a n c i a l and 

l o g i s t i c a l s u p p o r t was not a v i a b l e p l a n under which c u s t o d y 

of the c h i l d might be p l a c e d w i t h the f a t h e r . The f a t h e r has 

two o t h e r s p e c i a l - n e e d s c h i l d r e n he i s r e a r i n g by h i m s e l f , and 

the e v i d e n c e i n d i c a t e s t h a t he has a l l o w e d the f a m i l y ' s food 

stamps t o l a p s e on one o c c a s i o n and has f a i l e d t o s c h e d u l e 

appointments f o r e d u c a t i o n a l a s s i s t a n c e f o r one of those o l d e r 

c h i l d r e n . The e v i d e n c e i n the r e c o r d i n d i c a t e s t h a t , a l t h o u g h 

the f a t h e r i s w i l l i n g t o attempt t o p r o v i d e a p p r o p r i a t e c a r e 

f o r the c h i l d , he i s unable t o do so i n h i s c u r r e n t s i t u a t i o n . 

As i s i n d i c a t e d above, the e v i d e n c e s u p p o r t s a 

d e t e r m i n a t i o n t h a t the f a t h e r c o u l d not p r o v i d e a p p r o p r i a t e 

c a r e and f i n a n c i a l s u p p o r t f o r the c h i l d . Placement w i t h the 

f a t h e r i s not a v i a b l e a l t e r n a t i v e t o the t e r m i n a t i o n of the 

f a t h e r ' s p a r e n t a l r i g h t s . 

The f a t h e r c i t e s M.E. v. Shelby County Department of  

Human Resources, 972 So. 2d 89, 103 ( A l a . C i v . App. 2007), f o r 

the p r o p o s i t i o n t h a t " [ p ] l a c e m e n t w i t h t h i r d p a r t i e s , such as 
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... f o s t e r p a r e n t s may be a r e a s o n a b l e and l e s s d r a s t i c 

a l t e r n a t i v e t o t e r m i n a t i o n of p a r e n t a l r i g h t s . " However, M.E. 

was a p l u r a l i t y o p i n i o n and does not c o n s t i t u t e b i n d i n g 

p r e c e d e n t . F u r t h e r , the o p i n i o n i n M.E. acknowledged 

c o n t r a r y a u t h o r i t y s t a n d i n g f o r the p r o p o s i t i o n t h a t l e a v i n g 

a c h i l d i n f o s t e r care i n d e f i n i t e l y i s not a v i a b l e 

a l t e r n a t i v e t o t e r m i n a t i o n , e s p e c i a l l y when the p a r e n t has not 

attempted t o a d j u s t h i s or her c i r c u m s t a n c e s or has f a i l e d t o 

address the i s s u e s t h a t caused DHR t o seek the t e r m i n a t i o n of 

p a r e n t a l r i g h t s . 4 See R.L.B. v. Morgan Cnty. Dep't of Human 

4The f a t h e r c i t e s Ex p a r t e T.V., 971 So. 2d 1, 8 ( A l a . 
2007), f o r the g e n e r a l p r o p o s i t i o n t h a t a p a r t y must prove by 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e r e are no v i a b l e 
a l t e r n a t i v e s t o t e r m i n a t i o n . The f a t h e r does not argue t h a t 
the f a c t s of Ex p a r t e T.V. are s i m i l a r t o those of t h i s case. 
In t h a t case, the c h i l d ' s f o s t e r mother sought t o t e r m i n a t e 
the p a r e n t a l r i g h t s of the c h i l d ' s mother, and the j u v e n i l e 
c o u r t g r a n t e d the p e t i t i o n . Our supreme c o u r t r e v e r s e d , 
n o t i n g t h a t the evi d e n c e i n d i c a t e d t h a t the mother "has 
stopped u s i n g drugs, t h a t she has r e c o n c i l e d w i t h her f a m i l y , 
t h a t she p a r t i c i p a t e s i n r a i s i n g and s u p p o r t i n g her o t h e r son, 
and t h a t she r e g u l a r l y a t t e n d s c h u r c h . " Ex p a r t e T.V., 971 
So. 2d a t 10. The f a c t s of t h i s case i n d i c a t e t h a t , u n l i k e 
the mother i n Ex p a r t e T.V., the f a t h e r has not made p r o g r e s s 
i n the areas t h a t have caused DHR t o seek the t e r m i n a t i o n of 
h i s p a r e n t a l r i g h t s . A l t h o u g h the f a t h e r i n t h i s case i s 
s u c c e s s f u l l y r e a r i n g h i s o t h e r c h i l d r e n , he has not a t t e n d e d 
the c h i l d ' s m e d i c a l appointments or demonstrated t h a t he has 
the time or f i n a n c i a l a b i l i t y t o meet the c h i l d ' s s p e c i a l 
needs. A c c o r d i n g l y , we conclude t h a t Ex p a r t e T.V. i s 
d i s t i n g u i s h a b l e from the f a c t s of t h i s case. 
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Res., 805 So. 2d 721, 725 ( A l a . C i v . App. 2001) ( " R e t a i n i n g 

the c h i l d i n f o s t e r care i s not a ' v i a b l e a l t e r n a t i v e ' t o 

t e r m i n a t i o n . " ) ; see a l s o G.P. v. Houston Cnty. Dep't of Human  

Res., 42 So. 3d 112, 120 ( A l a . C i v . App. 2009) ( r e j e c t i n g 

c o n t i n u e d , i n d e f i n i t e placement i n f o s t e r care as a v i a b l e 

a l t e r n a t i v e t o t e r m i n a t i o n when "the c h i l d would be f o r c e d t o 

remain i n f o s t e r c a r e a w a i t i n g the mere p o s s i b i l i t y t h a t the 

c i r c u m s t a n c e s would p e r m i t the f a t h e r t o ta k e c u s t o d y of the 

c h i l d a t some p o i n t i n the f u t u r e " ) . 

In t h i s case, the j u v e n i l e c o u r t p r o p e r l y c o n s i d e r e d and 

r e j e c t e d the proposed a l t e r n a t i v e s t o t e r m i n a t i o n , and i t 

found t h a t t e r m i n a t i o n was i n the c h i l d ' s b e s t i n t e r e s t s . The 

f a t h e r contends i n h i s b r i e f on a p p e a l t h a t the t e r m i n a t i o n of 

h i s p a r e n t a l r i g h t s i s not i n the c h i l d ' s b e s t i n t e r e s t s . 

Other than a d i s c u s s i o n of caselaw, the f a t h e r ' s argument on 

t h i s i s s u e i s l i m i t e d t o a statement t h a t DHR d i d not meet i t s 

burden of p r o v i n g u n f i t n e s s , as i s r e q u i r e d by Ex p a r t e T e r r y , 

494 So. 2d 628 ( A l a . 1986) . However, the cus t o d y s t a n d a r d s e t 

f o r t h i n Ex p a r t e T e r r y i s not a p p l i c a b l e i n a t e r m i n a t i o n - o f -

p a r e n t a l - r i g h t s case. W.T.H. v. M.M.M., 915 So. 2d 64, 70 
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( A l a . C i v . App. 2005); M.S. v. S t a t e Dep't of Human Res., 648 

So. 2d 584, 586 ( A l a . C i v . App. 1994). 

We are not u n s y m p a t h e t i c t o the f a t h e r ' s s i t u a t i o n and 

h i s d e s i r e t o p a r e n t the c h i l d . However, the r e c o r d c l e a r l y 

demonstrates t h a t the f a t h e r i s unable t o f i n a n c i a l l y s u p p o r t 

the c h i l d and t h a t he i s unable t o p r o v i d e the l e v e l of care 

r e q u i r e d by the c h i l d ' s i n t e n s i v e m e d i c a l needs. The c h i l d ' s 

f o s t e r p a r e n t s are p r o v i d i n g the almost a r o u n d - t h e - c l o c k care 

the c h i l d needs, and t h e y w i s h t o adopt the c h i l d . We 

conclude t h a t the j u v e n i l e c o u r t ' s d e t e r m i n a t i o n t h a t the 

t e r m i n a t i o n of p a r e n t a l r i g h t s i s i n the b e s t i n t e r e s t s of the 

c h i l d i s s u p p o r t e d by the r e c o r d on a p p e a l . The f a t h e r has 

f a i l e d t o demonstrate e r r o r on a p p e a l . 

AFFIRMED. 

P i t t m a n , Thomas, and Donaldson, J J . , concur. 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Judge, d i s s e n t i n g . 

J.M. ("the f a t h e r " ) a p peals from a judgment t e r m i n a t i n g 

h i s p a r e n t a l r i g h t s t o S.M. ("the c h i l d " ) . From my re v i e w of 

the r e c o r d , i t appears t h a t the Madison J u v e n i l e C o u r t 

t e r m i n a t e d the p a r e n t a l r i g h t s of the f a t h e r s o l e l y because 

the f a t h e r cannot meet the s p e c i a l i z e d m e d i c a l needs of the 

c h i l d , who was born w i t h numerous b i r t h d e f e c t s , d e s p i t e 

r e a s o n a b l e e f f o r t s by the Madison County Department of Human 

Resources ("DHR") t o a s s i s t the f a t h e r i n t h a t r e g a r d . 

Undoubtedly, a p a r e n t owes a r e s p o n s i b i l i t y t o p r o v i d e m e d i c a l 

care f o r h i s or her c h i l d , see Ex p a r t e U n i v e r s i t y of South  

Alabama, 541 So. 2d 535 ( A l a . 1989); and Osborn v.  

Wea t h e r f o r d , 27 A l a . App. 258, 170 So. 95 (1936), and, i f a 

p a r e n t shows an i r r e m e d i a b l e i n a b i l i t y t o p r o v i d e such m e d i c a l 

c a r e , a j u v e n i l e c o u r t would have grounds t o t e r m i n a t e t h a t 

p a r e n t ' s r i g h t s t o the c h i l d under § 12-15-319, A l a . Code 

1975. 

However, a j u v e n i l e c o u r t can t e r m i n a t e p a r e n t a l r i g h t s 

o n l y when i t has exhausted a l l o t h e r v i a b l e a l t e r n a t i v e s . Ex  

p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 1990) . The evi d e n c e 

i n the r e c o r d r e v e a l s t h a t the c h i l d i s c u r r e n t l y r e c e i v i n g 
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adequate m e d i c a l c a r e through a f o s t e r - c a r e arrangement, 

pu r s u a n t t o which the f o s t e r mother, S.A. ("the f o s t e r 

mother"), a former p e d i a t r i c n u r s e , a t t e n d s t o the c h i l d . The 

f o s t e r mother a s s u r e s t h a t the c h i l d i s t r a n s p o r t e d t o a l l of 

h i s m e d i c a l appointments and, w i t h a s s i s t a n c e from her f a m i l y , 

p r o v i d e s a l l the n o n s p e c i a l i z e d care the c h i l d needs on a 

d a i l y b a s i s . 5 The f o s t e r mother t e s t i f i e d t h a t the c h i l d 

would soon be undergoing s t a t e - s p o n s o r e d s u r g i c a l p r o c e d u r e s 

d e s i g n e d t o improve h i s p h y s i c a l c o n d i t i o n and t o l e s s e n h i s 

f u t u r e m e d i c a l needs. Thus, a t the time of the t r i a l , t h e 

s t a t e was a d e q u a t e l y a d d r e s s i n g the one a r e a of p a r e n t a l 

d e f i c i e n c y f o r which the j u v e n i l e c o u r t t e r m i n a t e d the 

f a t h e r ' s p a r e n t a l r i g h t s . 

A l t h o u g h t h i s c o u r t has noted t h a t , i n some 

c i r c u m s t a n c e s , i t i s not a v i a b l e a l t e r n a t i v e f o r a c h i l d t o 

remain i n d e f i n i t e l y i n f o s t e r c a r e , see, e.g., R.L.B. v.  

Morgan Cnty. Dep't of Human Res., 805 So. 2d 721, 725 ( A l a . 

C i v . App. 2001), our supreme c o u r t has more r e c e n t l y h e l d t h a t 

a j u v e n i l e c o u r t s h o u l d m a i n t a i n f o s t e r care or o t h e r t h i r d -

5The r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t the 
f o s t e r - c a r e arrangement would cease i f the f a t h e r ' s p a r e n t a l 
r i g h t s were not t e r m i n a t e d . 
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p a r t y c u s t o d i a l arrangements w i t h o u t t e r m i n a t i n g p a r e n t a l 

r i g h t s when a c h i l d shares a b e n e f i c i a l e m o t i o n a l bond w i t h a 

p a r e n t and the c u s t o d i a l arrangement a m e l i o r a t e s any t h r e a t of 

harm from the p a r e n t . See Ex p a r t e A.S., 73 So. 3d 1223 ( A l a . 

2011); see a l s o Ex p a r t e T.V., 971 So. 2d ( A l a . 2007) 

( r e v e r s i n g judgment t e r m i n a t i n g p a r e n t a l r i g h t s i n o r d e r t o 

e nable r e h a b i l i t a t e d mother t o f o r g e bond w i t h c h i l d ) . Our 

supreme c o u r t has a p p a r e n t l y r e c o g n i z e d t h a t m a i n t a i n i n g the 

s t a t u s quo i n those s i t u a t i o n s would s e r v e the b e s t i n t e r e s t s 

of the c h i l d more than t e r m i n a t i o n of the p a r e n t ' s p a r e n t a l 

r i g h t s and the c o r r e s p o n d i n g l o s s of a s s o c i a t i o n between the 

p a r e n t and the c h i l d . 

In t h i s case, the r e c o r d c l e a r l y shows t h a t the f a t h e r 

l o v e s the c h i l d , t h a t the f a t h e r has m a i n t a i n e d c o n s i s t e n t 

v i s i t s w i t h the c h i l d and has d e v e l o p e d a bond w i t h the c h i l d , 

and t h a t the c h i l d b e n e f i t s from t h a t e m o t i o n a l r e l a t i o n s h i p . 

The f a t h e r has never harmed the c h i l d and has not e x h i b i t e d 

any t h r e a t of harm t o the c h i l d d u r i n g v i s i t s ; r a t h e r , he has, 

a t a l l t i m e s , d i s p l a y e d concern and normal p a r e n t a l b e h a v i o r . 

The f a t h e r i s c u r r e n t l y r a i s i n g the c h i l d ' s two o l d e r 

s i b l i n g s , b o t h of whom have s p e c i a l needs, w i t h o u t i n c i d e n t 

27 



2120345 

and w i t h r e p o r t s from o t h e r s , i n c l u d i n g workers w i t h DHR, 

t h a t , d e s p i t e some f a i l i n g s , he i s a good f a t h e r . The r e c o r d 

c o n t a i n s no evi d e n c e i n d i c a t i n g t h a t the f a t h e r abuses drugs 

or a l c o h o l , engages i n c r i m i n a l b e h a v i o r , commits domestic 

v i o l e n c e , or o t h e r w i s e conducts h i m s e l f i n a manner t h a t would 

endanger the morals of the c h i l d . Absent the u n f o r t u n a t e 

c o n d i t i o n of the c h i l d , the f a t h e r and the c h i l d would be 

u n i t e d today w i t h o u t the need f o r DHR's inv o l v e m e n t or the 

c h i l d ' s placement i n f o s t e r c a r e . 

Our supreme c o u r t has admonished t h a t t e r m i n a t i o n of 

p a r e n t a l r i g h t s i s a d r a s t i c remedy r e s e r v e d f o r the most 

e g r e g i o u s of c i r c u m s t a n c e s . Ex p a r t e B e a s l e y , 564 So. 2d a t 

952. T r a g i c c i r c u m s t a n c e s such as t h e s e , i n which an 

o t h e r w i s e q u a l i f i e d p a r e n t s i m p l y l a c k s the a b i l i t y t o meet 

the m e d i c a l needs of h i s c h i l d , do not wa r r a n t the most 

extreme c i v i l s a n c t i o n known t o Alabama law. See M.E. v.  

She l b y Cnty. Dep't of Human Res., 972 So. 2d 89 ( A l a . C i v . 

App. 2007) ( p l u r a l i t y o p i n i o n ) ( c h a r a c t e r i z i n g t e r m i n a t i o n of 

p a r e n t a l r i g h t s as " c i v i l death p e n a l t y " ) ( c i t i n g Tammila G.  

v. Nevada, 122 Nev. 1418, 148 P.3d 759 (2006); In re K.A.W., 

133 S.W.3d 1 (Mo. 2004); and Stann v. L e v i n e , 180 N.C. App. 1, 
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636 S.E.2d 214 (2006)). R a t h e r , t h e y r e q u i r e the law t o 

s t r i v e t o p r e v e n t those c i r c u m s t a n c e s from c a u s i n g an even 

more t r a g i c outcome f o r the c h i l d -- the l o s s of h i s 

b i o l o g i c a l f a m i l y . 

The c u r r e n t f o s t e r - c a r e arrangement a d e q u a t e l y p r o t e c t s 

the c h i l d w h i l e p r e s e r v i n g the b e n e f i c i a l a s p e c t s of the 

c h i l d ' s r e l a t i o n s h i p w i t h the f a t h e r . The j u v e n i l e c o u r t d i d 

not need t o t e r m i n a t e the f a t h e r ' s p a r e n t a l r i g h t s i n o r d e r t o 

a s s u r e t h a t the c h i l d c o n t i n u e d t o r e c e i v e adequate m e d i c a l 

c a r e . The judgment of the j u v e n i l e c o u r t i s due t o be 

r e v e r s e d , and the cause remanded w i t h i n s t r u c t i o n s f o r the 

j u v e n i l e c o u r t t o m a i n t a i n the c u r r e n t f o s t e r - c a r e and 

v i s i t a t i o n arrangement. Because a m a j o r i t y of t h i s c o u r t 

d e c i d e s o t h e r w i s e , I r e s p e c t f u l l y d i s s e n t . 
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