REL: 10/04/2013

Notice: [his opinicn 1s zubjcct to formal zcovizion pefore ociclication in The advance
sneens of Southern Reporter. Rezders ares requestad —o notify the Reporter of Decisions,
Apccllate Courts, 300 Dexzor Avenuog, MonTgonery, Alabama 36104-3741  ((334)
omhsr errors, In order that corzrections may be made

Alzbanz
229-0649), of any Tvoogrephloal or
coforce the ocinlon s crzinzed in Southern Reporter.

ALABAMA COURT OF CIVIL APPEALS

SPECIAL TERM, 2013

2120395

Samuel Mills, Jr.
v.

Baldwin Transfer Company, Inc., and Alabama Department of
Labor

Appeal from Mobile Circuit Court
(CV-11-804)

THOMPSON, Presiding Judge.

Samuel Mills, Jr., appeals from a judgment of the Mobile

Circuit Court ("the trial court™) denyving him unemployment-

compensation benefits.
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Most of the facts in this case are undisputed. The
record indicates that Mills, who was 72 vears old at the time
of the trial, worked for five vyears as a truck driver for
Baldwin Transfer Company, Inc. ("Baldwin™). In 2010, Mills
developed an ear infection. Mills does not suggest that the
infection was caused or aggravated by his Jjob, but the
infecticon did cause him to suffer dizziness and vertigo. As
a result, for two periocds in 2010, Mills was absent from work
at Baldwin pursuant to the federal Family Medical Leave Act
("FMLA") .

Before a driver for Baldwin can return to work after a
medical leave of absence, Baldwin reguires him or her to
undergo & physical examinaticn that complies with the
reguirements of the United States Department of Transportation
("DoT") . The physiclans at Northside Industrial ("the
clinic") are certified to perform DOT physicals, and Baldwin
retains the c¢linic to determine whether 1ts drivers are
cleared to return to work.

On January 19, 2011, Dr. Jason Valentine, a phvsician at
the clinic, examined Mills on behalf of Baldwin and determined

that Mills was not physically fit to return to work as a
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driver. Specifically, Dr. Valentine restricted Mills from
driving any commercial vehicle or from climbing for one year,
at which time, Mills could ke reevaluated. Because of the
restrictions imposed by Dr. Valentine, Mills was unable to
continue working as a truck driver. Baldwin did not have any
other type of work for Mills to do.

On Fekruary 10, 2011, Mills visited Dr. Daniel Folansky,
who determined that Mills was physically able to return to
work. Because Dr. Polansky was not DOT certified, Baldwin
would not accept the release. Baldwin told Mills that, to be
able to return to work before the yearlong restriction on his
driving ended, he could be reexamined by a physician at the
clinic, but he would have to do s¢ at his cwn expense. Mills
would not pay the $45 reexamination fee, and instead he
decided to comply with Dr. Valentine's driving restrictiocn.

On February 20, 2011, Mills filed a c¢laim for
unemployment-compensation benefits with the Alabama Department
of Industrial Relations, now known as the Alabama Department

of Labor ("the department").?! In completing the paperwork

'On Octeober 1, 2012, the Alabama Department of Industrial
Relations, which administered the state's unemployment-
compensation system, merged with the Alabama Department of
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required for the claim, Mills indicated that he was not able
to work and that he was not available to accept full-time work
because of other obligations. Additionally, he did not
contact the department within four days of filing his claim to
provide additional information, as the department had
instructed. The department denied Mills's reguest for
benefits, determining that, because he was not able to perform
work for which he was gqualified based on past training or
experience, he was nct eligible to receive unemployment-
compensation benefits pursuant to & 25-4-77{a) (3), Ala. Code
1975.

Mills appealed the determination to the department's
Board of Appeals ("the board"). The department scheduled a
hearing on the l1ssues whether Mills was able and available tc
work and whether he had left Baldwin voluntarily without good
cause connected to his Jjob. After a hearing conducted by
telephone, the hearing officer for the board issued a decision
in which she determined that Mills had voluntarily gquit his

Job "when he failed to return to work and get & physical

Labor; the consclidated department is now known as the Alabama
Department of Labor. See & 25-2-1.1, Ala. Ccde 1975.
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regquired by the employer from the company doctor.” The
hearing officer stated that Mills's reason for leaving work
was "of a personal nature and no work reason was established.”
Therefore, the hearing officer concluded, Mills was
disqualified from receiving unemployment-compensation
benefits, pursuant to & 25-4-78(2), Ala. Code 1875,

In her decision, the hearing officer pointed out that a
claimant 1s not eligibkle to receive benefits 1if, among other
things, he or she is "phvsically and mentally unable to
perform work of a character which she is gqualified to perform
by past experience or training.™ The hearing officer found
that Mills had called the department's "inguiry line"™ on
February 28, 2011, and provided information indicating that he
had become able to werk as of February 14, Z2011. Therefore,
the hearing officer concluded, Mills met the department's
eligibility reguirements as of February 14, 2011. However,
the decision continued, his disqualificaticn for benefits
would remain in effect until he c¢btained a Jjob and then
subsequently met the statutory qualifications to be eligikle

to receive unemployment compensation.
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Mills appealed the hearing officer's decision to the

trial court for a trial de nove. A trial was held on April
17, 2012. In addition to the facts set forth above, the
evidence indicated that, at the end of the one-year

restriction period imposed by Dr. Valentine, Mills did not
return to Baldwin to make himself available for work., Mills
testified that, at the time of the trial, he was lcoking for
work. He also said that, since the vearlong restriction had
ended, he had been seeking a job in which he could drive a
truck locally.

After the trial, the trial court entered a Jjudgment
denying Mills's claim for unemployment-compensation benefits.
In explaining its decision, the trial court wrote:

"Here, [Mills] failed to return to Baldwin and offer

himself back feor work at the expiration of the one

(1) year restriction and as such, the Court finds

that [Mills] wvoluntarily quit his Jjob without gocd

cause connected with work and 1s therefore
disqualified from receiving unemployment benefits
pursuant to Code of Alabama % 25-4-78(2)."

Mills appealed to this court from the trial court's Jjudgment.

On appeal, Mills asserts that the trial ccurt erred in

denying him unemployment-compensation benefits for the period

beginning on February 20, 2011, when he first applied for
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benefits, and ending on January 19, 2012, when his ones-vyear
driving restriction ended and he admittedly failed to return
to Baldwin.

"The trial court's findings of fact 1n an
unemployment compensation case are presumed correct,
and its judgment based on such findings will not be
reversed unless the findings are clearly contrary Lo
the great weight of the evidence. Department of
Industrial Relations v, Pickett, 448 So. 2d 364
(Ala. Ciwv. App. 1983) . The Unemployment
Compensation Act is '"insurance for the unemployed
worker and is intended to be a remedial measure for
his benefit.' Department of Tndustrial Relations v.
Jaco, 337 So. 2d 274, 376 {(Ala. Civ. App. 1976). "It
should be likerally construed in [the] claimant's
favor and the disqualifications from benefits should
be narrowly construed.' Department of Tndustrial
Relations v. Smith, 360 So. 2d 726, 727 (Ala. Civ.
App.), cert. den., 360 So. 2d 728 (Ala. 1978)."

State Dep't of Tndus. Relations v. Brvant, 697 So. 2d 469, 470

(Ala. Civ. App. 1997}. "Whether an employes leaves his
employment veluntarily without good cause is a gquestion of

fact. Laogrone v. Department of Indus. Relations, 519 S5o0. 2d

1345, 1347 (Ala. Civ., App. 1987)." Director, Dep't of Tndus.

Relations v. Ford, 700 So. 2d 1388, 1390 (Ala. Civ. App.

1997) .
The statute relied upon by the trial court in Lhis case

is § 25-4-78 (72}, which provides, in pertinent part:
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"An individual shall be disgualified for total
or partial unemployment:

"

"(Z2) Voluntarily guitting work. Tf he has left
his most recent bona fide work wvoluntarily without
good cause connected with such work.,

"a.l. However, he shall not be
disqualified if he was forced to leave work
bhecause he was sick or disabled, notified
his employer of the fact as soon as 1t was
reasonably practicable so to do, and
returned to that employer and offered
himself for work as soon as he was agaln
able to work; provided, however, this
exception shall not apply 1if the employer
had an established leave-of-absence policy
covering sickness or disability and:

"(T) The individual fails to
comply with same as socn as it is
reasonably practicable so to do;
or

"{il) Upocon the expiration of
a leave of absence shall fail to
return to said employer and coffer
himself for work, if he shall
then be able to work, or if he is
not then able to work, he fails
to so notify his employer ¢of that
fact and request an extension of
his said leave of absence as soon
as 1t 1s reasonably practicable
so to do.™

For the reasons discussed below, we agree with Mills that

the trial court's finding that he faziled to return to Baldwin
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and offer himself for employment cannot serve as the basis for
denving him benefits for the vyear beginning on January 19,
2011, when Dr. Valentine restricted Mills from working as a
commercial truck driver. We note that, on appeal, Mills
concedes that, because he did not return to Baldwin at the end
of his restriction period, he 1s not entitled to receive
unemgloyment-compensation benefits from January 2012 forward.

To review the rropriety of the trial court's
determination, we must construe the meaning o¢f & 25-4-
78(2)a.l.(11).

"'"The intent of the Legislature is
the polestar of statutory constructicn."”
Sizgelman v. Alabama Ass'n of Sch. Bds.,
819 So. 2d 568, 579 (Ala. 2001) (citing
Richardson v. PSB Armor, Inc., 682 So. 2d
438, 440 (Ala. 1996); Jones v. Conradi, 673
So. 2d 389, 394 (Ala. 1995); and Ex parte
Jordan, 592 So. 2d 579, 581 (Ala. 1992)).
We are mindful that "the Legislature will
not be presumed to have done a futile thing
in enacting a statute; there is a
presumption that the Legislature intendsd
a Just and reasonable construction and did
not enact a statute that has no practical
meaning." Weathers v. City of Oxford, 895
Sc. 2d 305, 309 (Ala. Civ. App. 2004)
(citing Ex parte wWatlev, 708 So. 2d 890
(Ala., 1997), and Ex parte Meeks, 682 Sc. 2d
423 (Ala. 1996))."

"3lass v. Anniston City Bd. of Educ., 957 So. 2d
1143, 1147 (Ala. Civ. App. 2006). Additicnally,
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'"Tal] literal interpretation will not be adopted,
when it would defeat tLhe purposes of a statute, if
any other reasconable construction can be given to
the words."' Limestone County Water & Sewer Auth,
v. City of Athens, 896 So. 2d 531, 537 (Ala. Civ.
App. 2004) (quoting Harringkbon v. State, 200 Ala.
480, 482, 76 So. 422, 424 (1%17)). '[Tlhe law is a
reasonable master, and 1t should be so construed in
the 1light of c¢ommon sense 1n ascertalining the
legislative Intent.' Stith Coal Co. v. Sanford, 192
Ala. 601, 606-07, 68 So. 990, 992 (1815)."

T.G. v. Houston Cnty. Dep't of Human Res., 39 So. 3d 1l4e,

1149-50 {(Ala. Civ. App. 2009).

The trial court determined that Mills was disqgqualified
from recelving benefits beginning in January 2011 because, a
vear after he applied and was denied those benefits, he failed
to return to work at Baldwin. In other words, the trial
court's interpretation of & 25-4-78(2)a.l.(il1) deprives Mills
of obtaining benefits during the pericd that, pursuant to
Baldwin's policy, Mills was not able to drive ccommercially.
However, Mills's failure to return to work at the end of that
period cannot possibly be the basls for the denial of benefits
as early as February 20, 2011.

As menticned, the legislature's intent in enacting the
Unemployment Compensation Act ("the Act™), § 25-4-1 et seq.,

Ala. Ccode 1975, was to provide "'insurance for the unemployed
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worker and 1is intended to be a remedial measure for his

benefit.'" Brvant, 697 So. 24 at 470 {quoting Dep't of Indus.

Relations v. Jaco, 337 So. 2d 374, 376 (Ala. Civ., App. 187&)).

Furthermore, disqualifications from benefits must be narrowly
construed. 1d. A claimant certainly 1is not required to wait
until he or she once again has the ability to work before he
or she can apply for benefits for payments aimed at assisting
the claimant during the period he or she cannot work. We
conclude that the provision at issue does not become operative
until a leave period has ended and the claimant then fails to
return to work. During the time a claimant 1s not able to
work, & 25-4-78(2)a.l.{(i1) has no applicaticn. To interpret
the statute in the manner the trial ccurt has interpreted it
would deprive a claimant of unemployment—-compensation benefits
at the time those benefits are most needed. Such a result
defeats the purpose of the Act. Accordingly, we conclude that
the trial court erred 1in denying Mills unemplcyment-
compensation benefits from February 2011 until the end of the
vear during which Dr. Valentine restricted him from driving on
the ground that Mills failed to return to Baldwin to offer

himself for employment in January 2012.
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Our 1inguiry does not end there, however. This court
"'must affirm the judgment of the trial court if that Jjudgment
is supported by any valid legal ground, even if that ground
was not argued before the trial court or this Court.'"”

Patterson v. Liberty Nat'l Life Ins. Co., %03 So. 2d 769, 780

(Ala. 2004) (guoting Ex parte CTB, Inc., 782 So. 2d 188, 191

(Ala. 2000)).

Section 25-4-77 of the Act establishes the reguirements
a claimant must meet to be eligible to receive benefits.
Assuming a claimant meets those regquirements, he or she still
might Dbe disqualified from receiving benefits Dbecause of
certaln reasons enumerated in & 25-4-78. In determining that
Mills had voluntarily left his employment without good cause
connected to his work, the trial court applied the second step
in the process of determining whether Mills was disqualified
from recelving unemployment-ccmpensation benefits. The
threshold guestion, however, is whether Mills was eligikble to
receive benefits in the first place.

On appeal, the department argues that Mills did not seek
employment during the year he was restricted from driving;

therefore, it says, he was nct eligikble to receive

12
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unemployment compensation. In support of its assertion, the
department points out that, to be eligible for unemployment-
compensation benefits, a claimant must be physically and
mentally able and available to perform work of a character he
or she 1is qualified to perform by past experience or training,
and he or she 1is reguired to make a reascnable effort to
obtain such work during the period for which unemployment-
compensation benefits are soucght. S 25-4-77{a) (3) and (5},
Ala. Code 1575.

Mills presented evidence indicating that, on February 10,
2011, his physician, Dr. Polansky, determined that he was
physically able to return to work. In his brief, Mills
conceded that, other than being restricted from beling a
commercial truck driver, he was not medically restricted from
performing any other Jjob. Therefore, Mills melt the
regquirement that he be phvsically and mentally able to work.
5 25-4-T77(a) (3).

However, a further eligibility requirement is that the
claimant make a "reasonable and active effort to secure work
which he is gualified to perform by past experience and

training." § 25-4-77 (a) (5). "Tt is not necessary that a

13
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claimant seek employment solely in the same industry as her

former employment. Heatherly v. Camgbell, 485 So. 2d 735

(Ala. Civ. App. 1986)." Canady v. Allen, 646 So. 2d 147, 14©%

(Ala. Civ. App. 1584). A claimant must present evidence that

shows he or she made good-faith and reasonakle efforts to

secure employment. State Dep't of TIndus. Relations v,
Singleton, 364 So. 24 325, 326-27 (Ala. Civ. App. 1978). In

this case, there 1s no evidence in the record indicating that
Mills scught employment of any kind during the time for which
he seeks unemployment-compensation benefits. Mills thus
failed tco meet his burden of demonstrating that he made a
good-faith and reasonable effort to secure employment.
Accordingly, Mills was not eligible tc receive unemployment-
compensation benefits, and the trial court's determination
that Mills was not entitled Lo recelve benefils was correct,
albeit for a reason not stated in the Jjudgment. The trial
court's Judgment denvying Mills's c¢laim for unemployment-
compensation benefits i1is therefore affirmed.

AFFIRMED.

Pittman, Thomas, and Donaldson, JJ., concur.

Moore, J., concurs in the result, without writing.
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