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THOMAS, Judge. 

L.H. ("the mother") and L.S., Sr. ("the f a t h e r " ) , are the 

p a r e n t s of two c h i l d r e n . In August 2007, the Montgomery 

J u v e n i l e C o u r t e n t e r e d a judgment awarding the p a r t i e s j o i n t 
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cust o d y o f t h e i r c h i l d r e n . The 2007 judgment i s not c o n t a i n e d 

i n the r e c o r d on a p p e a l . 

In F e b r u a r y 2010, the mother f i l e d i n the j u v e n i l e c o u r t 

a p e t i t i o n t o modify c u s t o d y and t o h o l d the f a t h e r i n 

contempt. 1 The case was t r i e d i n September and November 2010, 

a f t e r which the j u v e n i l e c o u r t e n t e r e d a judgment on June 29, 

2011, awarding the mother s o l e p h y s i c a l custody o f the 

c h i l d r e n and awarding the f a t h e r generous v i s i t a t i o n r i g h t s ; 

the p a r t i e s c o n t i n u e d t o share j o i n t l e g a l c u s t o d y o f the 

c h i l d r e n . On J u l y 28, 2011, the f a t h e r f i l e d a p u r p o r t e d 

motion t o a l t e r , amend, or v a c a t e the j u v e n i l e c o u r t ' s 

judgment. The f o l l o w i n g day, on J u l y 29, 2011, the g u a r d i a n 

ad l i t e m f o r the c h i l d r e n f i l e d what he e n t i t l e d a "Motion f o r 

1We note t h a t , a l t h o u g h the v e r s i o n of § 12-15-117(a), 
A l a . Code 1975, t h a t was i n e f f e c t a t the time the mother 
f i l e d her m o d i f i c a t i o n p e t i t i o n d i d not p r o v i d e the j u v e n i l e 
c o u r t w i t h j u r i s d i c t i o n over a c u s t o d y - m o d i f i c a t i o n a c t i o n 
a r i s i n g from a j u v e n i l e - c o u r t c u s t o d y d e t e r m i n a t i o n o r i g i n a l l y 
made i n a p a t e r n i t y p r o c e e d i n g , see Ex p a r t e L.N.K., 64 So. 3d 
656, 658 ( A l a . C i v . App. 2010), §§ 12-15-117(a) and 12-15-
115(a)(7) were amended e f f e c t i v e May 2012 t o p r o v i d e f o r such 
j u r i s d i c t i o n . Our l e g i s l a t u r e , i n § 12-15-117.1(a), e x p r e s s l y 
made those amendments r e t r o a c t i v e so t h a t a l l m o d i f i c a t i o n 
a c t i o n s a r i s i n g from j u v e n i l e - c o u r t c u s t o d y d e t e r m i n a t i o n s 
made i n a p a t e r n i t y p r o c e e d i n g t h a t were f i l e d i n j u v e n i l e 
c o u r t between January 1, 2009, and May 13, 2012, " s h a l l be 
deemed v a l i d . " 
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New T r i a l , " which he d e s c r i b e d as b e i n g f i l e d p u r s u a n t t o Rule 

60, A l a . R. C i v . P. In h i s motion, the g u a r d i a n ad l i t e m 

a l l e g e d t h a t "new i n f o r m a t i o n " had come t o l i g h t t h a t would 

sup p o r t the g r a n t of a new t r i a l ; some of the new i n f o r m a t i o n 

r e l a t e d t o an i n c i d e n t t h a t had a l l e g e d l y o c c u r r e d s i x months 

e a r l i e r , b ut some of the new i n f o r m a t i o n r e l a t e d t o events 

t h a t had o c c u r r e d a f t e r the e n t r y of the June 29, 2011, 

judgment. 2 Because i t was f i l e d more than 14 days a f t e r the 

e n t r y of the June 29, 2011, judgment and because i t r e q u e s t e d 

t h a t the judgment be s e t a s i d e based, i n p a r t , on newly 

2We would be remiss i f we d i d not p o i n t out t h a t R u l e 
60(b)(2) p r o v i d e s t h a t a p a r t y may seek t o have a judgment s e t 
a s i d e based on "newly d i s c o v e r e d e v i d e n c e which by due 
d i l i g e n c e c o u l d not have been d i s c o v e r e d i n time t o move f o r 
a new t r i a l under Rule 5 9 ( b ) [ , A l a . R. C i v . P . ] . " There i s a 
d i s t i n c t and i m p o r t a n t d i f f e r e n c e between newly d i s c o v e r e d 
e v i d e n c e and new e v i d e n c e . As our supreme c o u r t has 
e x p l a i n e d : 

"There can be no R u l e 60(b)(2) r e l i e f f o r ev i d e n c e 
which has come i n t o e x i s t e n c e a f t e r the t r i a l i s 
over s i m p l y because such a procedure would a l l o w a l l 
t r i a l s p e r p e t u a l l i f e . 'Newly d i s c o v e r e d e v i d e n c e ' 
means evi d e n c e i n e x i s t e n c e at the time o f t r i a l o f 
which the movant was unaware. ... And f o r a 
l i t i g a n t t o o b t a i n a new t r i a l on the ground o f 
newly d i s c o v e r e d e v i d e n c e , i t must appear t h a t h i s 
re a s o n a b l e d i l i g e n c e b e f o r e t r i a l would not have 
r e v e a l e d t h i s e v i d e n c e which he f a i l e d t o d i s c o v e r . " 

Moody v. S t a t e ex r e l . Payne, 344 So. 2d 160, 163 ( A l a . 1977) . 
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d i s c o v e r e d e v i d e n c e , we c o n s t r u e the g u a r d i a n ad l i t e m ' s 

motion as a Rule 60(b) (2) motion. Young v. Southeast Alabama 

Med. C t r . , [Ms. 2111258, Feb. 8, 2013] So. 3d , 

( A l a . C i v . App. 2013) ( n o t i n g t h a t an a p p e l l a t e c o u r t 

" c o n s t r u e [ s ] a motion by i t s 'essence' and not by i t s 

n o m e n c l a t u r e " ) . 

The j u v e n i l e c o u r t d e n i e d the f a t h e r ' s p u r p o r t e d 

postjudgment motion by e n t r y of the d e n i a l d i r e c t l y i n t o the 

S t a t e J u d i c i a l I n f o r m a t i o n System ("SJIS") on August 3, 2011; 

the e n t r y s t a t e s t h a t the f a t h e r ' s motion i s " d e n i e d p u r s u a n t 

t o the 14-day r u l e , " which i s a r e f e r e n c e t o Rule 1 ( B ) , A l a . 

R. Juv. P., which r e q u i r e s t h a t a postjudgment motion i n a 

j u v e n i l e case be f i l e d w i t h i n 14 days o f the e n t r y o f the 

judgment t o which i t i s d i r e c t e d . The j u v e n i l e c o u r t s e t the 

g u a r d i a n ad l i t e m ' s motion f o r a h e a r i n g on August 17, 2011, 

and d i r e c t e d the mother t o respond. The h e a r i n g on the 

g u a r d i a n ad l i t e m ' s motion was c o n t i n u e d a t the mother's 

r e q u e s t . 

On August 18, 2011, the f a t h e r f i l e d a motion f o r an ex 

p a r t e o r d e r , i n which he a l l e g e d t h a t the mother had r e f u s e d 

t o take the c h i l d r e n t o f o o t b a l l camp a t " h i g h s c h o o l A," t h a t 
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the f a t h e r had e n r o l l e d them at f o o t b a l l camp at " h i g h s c h o o l 

B," t h a t the mother had e n r o l l e d the o l d e r c h i l d i n h i g h 

s c h o o l A d e s p i t e h i s d e s i r e t o a t t e n d h i g h s c h o o l B, and t h a t 

the o l d e r c h i l d would be i n e l i g i b l e t o p l a y f o o t b a l l a t h i g h 

s c h o o l A. 3 The f a t h e r r e q u e s t e d t h a t the j u v e n i l e c o u r t g r a n t 

him l e g a l and p h y s i c a l custody of the c h i l d r e n and o r d e r t h a t 

the c h i l d r e n be e n r o l l e d i n h i g h s c h o o l B. The j u v e n i l e c o u r t 

e n t e r e d an o r d e r on August 23, 2011, t h a t awarded temporary 

l e g a l and p h y s i c a l c u s t o d y o f the c h i l d r e n t o the f a t h e r and 

o r d e r e d t h a t they be e n r o l l e d i n h i g h s c h o o l B. The j u v e n i l e 

c o u r t s e t an e v i d e n t i a r y h e a r i n g on the motion f o r September 

14, 2011; however, t h a t h e a r i n g was c o n t i n u e d s e v e r a l times 

and was u l t i m a t e l y h e l d on November 21, 2012. 4 

At the November 21, 2012, h e a r i n g , the p a r t i e s agreed 

t h a t the g u a r d i a n ad l i t e m had withdrawn h i s Rule 60(b) motion 

and t h a t the h e a r i n g was t o p r o c e e d s o l e l y on the i s s u e of the 

award of ex p a r t e custody t o the f a t h e r i n August 2011. A f t e r 

the h e a r i n g , the j u v e n i l e c o u r t e n t e r e d an o r d e r on January 

3He f a t h e r f i l e d the i d e n t i c a l motion as a v e r i f i e d motion 
on August 22, 2011. 

4Two n o n e v i d e n t i a r y h e a r i n g s were a l s o h e l d ; one on 
F e b r u a r y 29, 2012, and the o t h e r on November 7, 2012. 
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16, 2013, i n which i t awarded the f a t h e r c u s t o d y 5 o f the 

c h i l d r e n and awarded the mother s p e c i f i e d v i s i t a t i o n . The 

mother t i m e l y f i l e d a postjudgment motion d i r e c t e d toward the 

January 2013 judgment. On Febr u a r y 8, 2013, the j u v e n i l e 

c o u r t r e n d e r e d an o r d e r denying the mother's postjudgment 

motion, which was e n t e r e d on F e b r u a r y 13, 2013. On Febr u a r y 

15, 2013, the mother f i l e d i n the j u v e n i l e c o u r t what she 

e n t i t l e d a "Motion t o D i s m i s s Pursuant t o Rule 12(b) (1), A l a . 

R. C i v . P., and Motion t o D i s s o l v e A l l Orders E n t e r e d a f t e r 

June 29, 2011." In t h a t motion, which i s more p r o p e r l y 

c o n s t r u e d as a Rule 60(b)(4) motion s e e k i n g t o have the 

January 29, 2013, judgment s e t a s i d e on the ground o f 

v o i d n e s s , the mother argued t h a t the j u v e n i l e c o u r t l a c k e d 

j u r i s d i c t i o n t o e n t e r t a i n the f a t h e r ' s p u r p o r t e d postjudgment 

motion and the g u a r d i a n ad l i t e m ' s motion because they were 

f i l e d more than 14 days a f t e r the e n t r y o f the June 29, 2011, 

judgment and f u r t h e r contended t h a t a l l the o r d e r s and 

5The o r d e r does not s p e c i f y whether the f a t h e r was awarded 
o n l y s o l e p h y s i c a l c u s t o d y (or " p r i m a r y p h y s i c a l c u s t o d y " as 
he r e q u e s t e d at t r i a l ) or i f he was a l s o awarded s o l e l e g a l 
c u s t o d y of the c h i l d r e n . The o r d e r s t a t e s s i m p l y t h a t " [ t ] h e 
F a t h e r ' s V e r i f i e d M o t ion f o r Ex P a r t e Order i s g r a n t e d . " As 
noted i n the t e x t , the f a t h e r ' s motion r e q u e s t e d t h a t the 
mother be o r d e r e d t o e n r o l l the c h i l d r e n i n h i g h s c h o o l B. 
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judgments e n t e r e d by the j u v e n i l e c o u r t a f t e r the e n t r y o f the 

June 29, 2011, judgment were v o i d . The mother a l s o f i l e d a 

n o t i c e o f appea l on Febr u a r y 15, 2013. 

On a p p e a l , the mother a s s e r t s the same g e n e r a l argument 

p r e s e n t e d i n her "Motion t o D i s m i s s " : t h a t the j u v e n i l e c o u r t 

l a c k e d j u r i s d i c t i o n t o e n t e r t a i n the f a t h e r ' s ex p a r t e motion 

f o r c u s t o d y and t h a t i t s January 29, 2013, judgment i s v o i d . 

We agree. 

As e x p l a i n e d above, the f a t h e r ' s p u r p o r t e d postjudgment 

motion was f i l e d too l a t e t o i n v o k e the j u v e n i l e c o u r t ' s 

j u r i s d i c t i o n t o r e v i s i t the June 29, 2011, judgment. However, 

the g u a r d i a n ad l i t e m ' s motion, h a v i n g been brought p u r s u a n t 

t o Rule 60(b), d i d not s u f f e r the same d e f e c t , because a Rule 

60(b) motion i s not a postjudgment motion t h a t must be f i l e d 

w i t h i n 14 days of the e n t r y o f the judgment t o which i t i s 

d i r e c t e d . See E.S.R. v. Madison Cnty. Dep't of Human Res., 11 

So. 3d 227, 231 ( A l a . C i v . App. 2008). When the g u a r d i a n ad 

l i t e m ' s motion was withdrawn, however, the June 29, 2011, 

judgment was no l o n g e r s u b j e c t t o a c o l l a t e r a l a t t a c k , and 

t h a t judgment remained the u n c h a l l e n g e d f i n a l judgment on the 

mother's m o d i f i c a t i o n p e t i t i o n . 
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Based on h i s ex p a r t e motion, the f a t h e r was awarded 

cus t o d y of the c h i l d r e n w i t h o u t n o t i c e t o the mother or a 

h e a r i n g . However, the f a t h e r ' s ex p a r t e motion was not p a r t 

of a c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g t h a t i n v o k e d the 

j u r i s d i c t i o n of the j u v e n i l e c o u r t ; no m o d i f i c a t i o n p e t i t i o n 

was f i l e d i n the j u v e n i l e c o u r t , no f i l i n g fee was p a i d , and 

the mother was not s e r v e d w i t h p r o c e s s i n s t i t u t i n g a new 

a c t i o n . See Farmer v. Farmer, 842 So. 2d 679, 681 ( A l a . C i v . 

App. 2002). 

T h i s case i s s i m i l a r t o Farmer, i n t h a t the f a t h e r i n the 

p r e s e n t case, l i k e the f a t h e r i n Farmer, had f i l e d an u n t i m e l y 

postjudgment motion d i r e c t e d toward the f i n a l c u s t o d y 

judgment. See Farmer, 842 So. 2d a t 680. The f a t h e r i n 

Farmer attempted t o c o n v e r t h i s u n t i m e l y postjudgment motion 

t o a p e t i t i o n t o modify a t a h e a r i n g s e t on t h a t motion. I d . 

The f a t h e r i n the p r e s e n t case f i l e d h i s motion f o r ex p a r t e 

o r d e r w i t h i n t h r e e weeks of the e n t r y o f the j u v e n i l e c o u r t ' s 

o r d e r denying h i s p u r p o r t e d postjudgment motion as u n t i m e l y 

f i l e d . In b o t h s i t u a t i o n s , the c o u r t l a c k e d j u r i s d i c t i o n over 

the attempt t o modify or change the p r o v i s i o n s o f the e a r l i e r 
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f i n a l judgment w i t h o u t the i n s t i t u t i o n of a new a c t i o n f o r 

t h a t purpose. I d . a t 680-81. As we e x p l a i n e d i n Farmer: 

"The f a t h e r ' s p e t i t i o n t o modify was not 
p r o p e r l y b e f o r e the t r i a l c o u r t f o r at l e a s t two 
reasons — f a i l u r e t o pay a d o c k e t i n g or f i l i n g fee 
and f a i l u r e t o p r o p e r l y serve the mother. The 
f a i l u r e t o p r o p e r l y s e r v e the mother d e p r i v e d the 
t r i a l c o u r t of j u r i s d i c t i o n , see Ex p a r t e Pate, 673 
So. 2d 427, 428-29 ( A l a . 1995), as d i d the f a i l u r e 
of the c l e r k t o c o l l e c t a f i l i n g f e e . See C a r p e n t e r  
[v. S t a t e ] , 782 So. 2d [848,] 850 [ ( A l a . Crim. App. 
2 0 0 0 ) ] . The t r i a l c o u r t ' s judgment was v o i d f o r l a c k 
of j u r i s d i c t i o n . " 

I d . a t 681. Thus, we conclude t h a t the j u v e n i l e c o u r t c o u l d 

not e n t e r t a i n the f a t h e r ' s motion f o r ex p a r t e o r d e r f i l e d 

a f t e r the e n t r y of the June 29, 2011, f i n a l judgment, because 

no c u s t o d y a c t i o n was pending b e f o r e i t over which i t had 

j u r i s d i c t i o n . 6 

A c c o r d i n g l y , the j u v e n i l e c o u r t ' s January 16, 2013, 

judgment i s v o i d . In a d d i t i o n , i t s August 23, 2011, o r d e r 

awarding ex p a r t e custody t o the f a t h e r i s v o i d . Because a 

v o i d judgment w i l l not s u p p o r t an a p p e a l , we d i s m i s s the 

6Even i f we were t o c o n s i d e r the f a t h e r ' s motion as a 
c o u n t e r c l a i m or a c r o s s - c l a i m f i l e d i n response t o the 
g u a r d i a n ad l i t e m ' s Rule 60(b) motion, once t h a t motion was 
withdrawn and the June 29, 2011, judgment was no l o n g e r 
s u b j e c t t o b e i n g s e t a s i d e on c o l l a t e r a l a t t a c k , the f a t h e r ' s 
ex p a r t e motion c o u l d not s t a n d on i t s own as a b a s i s f o r the 
j u v e n i l e c o u r t ' s e x e r c i s e of j u r i s d i c t i o n . 
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mother's a p p e a l . Furthermore, we i n s t r u c t the j u v e n i l e c o u r t 

t o v a c a t e i t s January 16, 2013, judgment and i t s August 23, 

2011, o r d e r . 

The mother's r e q u e s t f o r an a t t o r n e y fee on a p p e a l i s 

d e n i e d . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 
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