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THOMPSON, P r e s i d i n g Judge. 

A.P.J. ("the mother") and R.D.J. ("the f a t h e r " ) were 

d i v o r c e d by a J u l y 24, 2009, judgment of the J e f f e r s o n C i r c u i t 

C o u r t ("the t r i a l c o u r t " ) . Pursuant t o the d i v o r c e judgment, 

the p a r t i e s were awarded j o i n t l e g a l c u s t o d y of t h e i r t h r e e 
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minor c h i l d r e n , the mother was awarded p r i m a r y p h y s i c a l 

c u s t o d y of the c h i l d r e n , and the f a t h e r was awarded l i b e r a l 

v i s i t a t i o n , i n c l u d i n g o v e r n i g h t v i s i t a t i o n d u r i n g the week. 

I n a d d i t i o n , the f a t h e r was o r d e r e d t o p r o v i d e h e a l t h 

i n s u r a n c e f o r the c h i l d r e n and t o pay c h i l d s u p p o r t and one-

h a l f of any m e d i c a l expenses not c o v e r e d by h e a l t h i n s u r a n c e . 

On A p r i l 22, 2011, the t r i a l c o u r t g r a n t e d the mother's 

r e q u e s t f o r enforcement o f , and a m o d i f i c a t i o n o f , the d i v o r c e 

judgment. In i t s A p r i l 22, 2011, judgment, the t r i a l c o u r t 

m o d i f i e d the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n and some of the 

v i s i t a t i o n p r o v i s i o n s of the d i v o r c e judgment. In a d d i t i o n , 

the t r i a l c o u r t found the f a t h e r i n contempt of c o u r t f o r h i s 

f a i l u r e t o pay c h i l d s u pport as o r d e r e d i n the d i v o r c e 

judgment. The t r i a l c o u r t d e t ermined the f a t h e r ' s c h i l d -

s u p p o r t a r r e a r a g e and o r d e r e d the f a t h e r i n c a r c e r a t e d u n t i l he 

purged h i m s e l f of the contempt by p a y i n g t h a t a r r e a r a g e . The 

r e c o r d does not i n d i c a t e f o r what l e n g t h of tim e , i f any, the 

f a t h e r was i n c a r c e r a t e d p u r s u a n t t o t h a t A p r i l 22, 2011, 

contempt f i n d i n g . 

On A p r i l 19, 2012, the f a t h e r f i l e d a p e t i t i o n s e e k i n g , 

among o t h e r t h i n g s , t o modify the e a r l i e r judgments t o award 
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cust o d y of the c h i l d r e n t o him and t o have the mother h e l d i n 

contempt f o r her a l l e g e d i n t e r f e r e n c e w i t h h i s v i s i t a t i o n 

r i g h t s . 

A l s o on A p r i l 19, 2012, the mother f i l e d a p e t i t i o n t o 

modify the e a r l i e r judgments. In her p e t i t i o n , the mother 

sought t o modify the f a t h e r ' s v i s i t a t i o n , an award of an 

a t t o r n e y f e e , and t o have the f a t h e r h e l d i n contempt f o r h i s 

c o n t i n u e d f a i l u r e t o make payments, i n c l u d i n g c h i l d s u p p o r t , 

o r d e r e d under the p r e v i o u s judgments. The mother a l s o sought 

a pendente l i t e o r d e r suspending the f a t h e r ' s v i s i t a t i o n w i t h 

the c h i l d r e n . 

A l l e g a t i o n s by the p a r t i e s ' daughter t h a t the f a t h e r had 

s e x u a l l y abused her form the b a s i s of the p a r t i e s ' 2012 

d i s p u t e . I t a l s o appears o t h e r abuse a l l e g a t i o n s were made by 

the p a r t i e s ' sons. At the time the A p r i l 19, 2012, p e t i t i o n s 

t o modify were f i l e d , the S t a t e Department of Human Resources 

was i n v e s t i g a t i n g the abuse a l l e g a t i o n s . G i v e n the n a t u r e of 

the a l l e g a t i o n s , the t r i a l c o u r t o r d e r e d the r e c o r d s e a l e d and 

a p p o i n t e d a g u a r d i a n ad l i t e m f o r the c h i l d r e n . The t r i a l 

c o u r t a l s o c o n s o l i d a t e d the two a c t i o n s i n i t i a t e d by the 

p a r t i e s by the f i l i n g of t h e i r s e p a r a t e A p r i l 19, 2012, 
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p e t i t i o n s t o modify. The t r i a l c o u r t a l s o e n t e r e d a pendente 

l i t e o r d e r m o d i f y i n g the f a t h e r ' s v i s i t a t i o n w i t h the daughter 

to daytime hours o n l y . 

On September 4, 2012, the f a t h e r ' s a t t o r n e y f i l e d a 

motion t o withdraw, s t a t i n g as a b a s i s f o r t h a t motion t h a t 

the a t t o r n e y might be c a l l e d as a c h a r a c t e r w i t n e s s f o r the 

f a t h e r d u r i n g the h e a r i n g on the m e r i t s , which, a t t h a t t i m e , 

was s c h e d u l e d f o r September 14, 2012. On September 6, 2012, 

the t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g the motion t o 

withdraw. New c o u n s e l then f i l e d a n o t i c e of appearance on 

b e h a l f of the f a t h e r . 

A l s o on September 4, 2012, the p a r t i e s and t h e i r 

a t t o r n e y s s i g n e d an agreement ( h e r e i n a f t e r r e f e r r e d t o as "the 

memorandum agreement") c o n c e r n i n g the f a t h e r ' s pendente l i t e 

v i s i t a t i o n w i t h the c h i l d r e n . The September 4, 2012, 

memorandum agreement i s date stamped as h a v i n g been f i l e d i n 

open c o u r t on September 4, 2012, and t h a t memorandum agreement 

c o n t a i n s the n o t a t i o n : " T r i a l date 11/14/2012." A n o t a t i o n 

on the c a s e - a c t i o n summary da t e d September 6, 2012, s t a t e s 

t h a t the t r i a l was s c h e d u l e d f o r November 14, 2012. On 

September 25, 2012, the t r i a l c o u r t e n t e r e d a w r i t t e n o r d e r 
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i n c o r p o r a t i n g the terms o f the memorandum agreement, and t h a t 

o r d e r s p e c i f i c a l l y i n c l u d e d a statement t h a t the h e a r i n g on 

the m e r i t s was s c h e d u l e d f o r November 14, 2012. The 

memorandum agreement was a l s o f i l e d i n the t r i a l - c o u r t c l e r k ' s 

o f f i c e and e n t e r e d on the c a s e - a c t i o n summary on September 25, 

2012. 

On November 5, 2012, the mother a g a i n moved t o have the 

f a t h e r h e l d i n contempt f o r h i s c o n t i n u e d f a i l u r e t o pay c h i l d 

s u p p o r t and f o r f a i l i n g t o make payments toward the c h i l d -

s u p p o r t a r r e a r a g e . The mother r e q u e s t e d t h a t the f a t h e r be 

i n c a r c e r a t e d as a s a n c t i o n f o r the contempt. On November 8, 

the t r i a l c o u r t e n t e r e d an o r d e r s c h e d u l i n g i t s c o n s i d e r a t i o n 

of the mother's motion f o r contempt f o r November 14, 2012, the 

date of the s c h e d u l e d h e a r i n g on the m e r i t s of the p a r t i e s ' 

m o d i f i c a t i o n p e t i t i o n s . 

I t i s u n d i s p u t e d t h a t the mother, her a t t o r n e y , and the 

f a t h e r ' s a t t o r n e y appeared f o r the November 14, 2012, h e a r i n g 

but t h a t the f a t h e r d i d not a t t e n d t h a t h e a r i n g . A l s o on 

November 14, 2012, the f a t h e r ' s new a t t o r n e y moved t o 

withdraw, s t a t i n g i n t h a t motion t h a t he had a d v i s e d the 

f a t h e r " o f the m a t t e r s c u r r e n t l y pending b e f o r e t h i s c o u r t . " 
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The t r i a l c o u r t g r a n t e d t h a t motion t o withdraw b e f o r e the 

h e a r i n g began. A t r a n s c r i p t of the ore tenus h e a r i n g i s not 

c o n t a i n e d i n the r e c o r d on a p p e a l . 

On November 15, 2012, the t r i a l c o u r t e n t e r e d a judgment 

i n which i t , among o t h e r t h i n g s , d e n i e d the f a t h e r ' s p e t i t i o n 

t o modify, awarded the mother s o l e l e g a l c u s t o d y of the 

p a r t i e s ' t h r e e c h i l d r e n , and m o d i f i e d the f a t h e r ' s v i s i t a t i o n 

w i t h the c h i l d r e n . The t r i a l c o u r t o r d e r e d the f a t h e r t o pay 

the g u a r d i a n ad l i t e m ' s f ee and an a t t o r n e y fee f o r the 

mother. I n a d d i t i o n , the t r i a l c o u r t found the f a t h e r i n 

w i l l f u l contempt f o r h i s f a i l u r e t o pay c h i l d s u p p o r t , and i t 

i s s u e d a w r i t of a r r e s t f o r the f a t h e r . 

On November 20, 2012, the t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g an o r a l motion by the f a t h e r t o withdraw or s e t a s i d e 

the w r i t of a r r e s t . The mother r e p r e s e n t s i n her b r i e f 

s u b m i t t e d t o t h i s c o u r t t h a t by November 20, 2012, the f a t h e r 

had p a i d the c h i l d - s u p p o r t a r r e a r a g e on which the contempt 

f i n d i n g s u p p o r t i n g the w r i t of a r r e s t had been based. 

On December 14, 2012, the f a t h e r , a g a i n r e p r e s e n t e d by 

the a t t o r n e y who had p r e v i o u s l y withdrawn t o se r v e as a 

c h a r a c t e r w i t n e s s f o r the f a t h e r , f i l e d a postjudgment motion 
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pu r s u a n t t o Rule 5 5 ( c ) , A l a . R. C i v . P. 1 I n t h a t December 14, 

2012, motion, the f a t h e r sought t o s e t a s i d e the t r i a l c o u r t ' s 

November 15, 2012, d e f a u l t judgment. 2 The f a t h e r a s s e r t e d 

v a r i o u s arguments i n t h a t postjudgment motion, but he d i d not 

submit any s u p p o r t i n g e v i d e n c e i n sup p o r t of t h a t motion. The 

t r i a l c o u r t s c h e d u l e d the f a t h e r ' s postjudgment motion f o r a 

h e a r i n g on J a n u a r y 30, 2013. I n J a n u a r y 2013, the mother 

f i l e d an o p p o s i t i o n t o the f a t h e r ' s postjudgment motion. 

1 I n one paragraph of h i s postjudgment motion, the f a t h e r 
quotes a p o r t i o n of Rule 60(b), A l a . R. C i v . P. However, i n 
t h a t December 14, 2012, postjudgment motion, the f a t h e r made 
no argument p e r t a i n i n g t o Rule 60(b) and d i d not seek r e l i e f 
p u r s u a n t t o t h a t r u l e . The substance of a postjudgment motion 
governs the manner i n which i t i s c o n s t r u e d . Ex p a r t e A l f a  
Mut. Gen. I n s . Co., 684 So. 2d 1281, 1282 ( A l a . 1996) . 
A c c o r d i n g l y , we conclude t h a t the substance of the f a t h e r ' s 
December 14, 2012, postjudgment motion i s c o n f i n e d t o s e e k i n g 
t o s e t a s i d e the November 15, 2012, judgment p u r s u a n t t o R u l e 
5 5 ( c ) , A l a . R. C i v . P. 

2We agree w i t h the p a r t i e s ' c h a r a c t e r i z a t i o n of the 
November 15, 2012, judgment as one e n t e r e d by d e f a u l t . " W h i l e 
a f a i l u r e t o answer a c o m p l a i n t i s a common b a s i s f o r the 
e n t r y of a d e f a u l t , a d e f a u l t may be e n t e r e d on o t h e r grounds, 
i n c l u d i n g ... a f a i l u r e t o appear a t t r i a l . " Sumlin v.  
Sumlin, 931 So. 2d 40, 46 n. 2 ( A l a . C i v . App. 2005); see a l s o 
Rule 5 5 ( b ) ( 2 ) , A l a . R. C i v . P. ("[J]udgment by d e f a u l t may be 
e n t e r e d by the c o u r t on the day the case i s s e t f o r t r i a l 
w i t h o u t [the] t h r e e (3) days n o t i c e " r e q u i r e d when a p a r t y has 
not f i l e d an appearance i n the a c t i o n . ) . 
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On Febr u a r y 1, 2013, a f t e r the t r i a l c o u r t had conducted 

the January 30, 2013, postjudgment h e a r i n g , the f a t h e r f i l e d 

a supplement t o h i s postjudgment motion i n which he argued 

t h a t the copy of the memorandum agreement l o c a t e d by h i s 

a t t o r n e y d i d not c o n t a i n a n o t a t i o n c o n c e r n i n g the s c h e d u l e d 

t r i a l d a te. The mother responded t o t h a t s u p p l e m e n t a l f i l i n g 

by a l l e g i n g t h a t her copy of the memorandum agreement 

c o n t a i n e d the n o t a t i o n s c h e d u l i n g the h e a r i n g f o r November 14, 

2013; the mother a l s o a l l e g e d t h a t d u r i n g the meeting t h a t 

r e s u l t e d i n the memorandum agreement, the t r i a l date had been 

s c h e d u l e d a f t e r the p a r t i e s had c o n s u l t e d w i t h the c o u r t ' s 

s t a f f . 

On February 6, 2013, the t r i a l c o u r t e n t e r e d a 

postjudgment o r d e r s t a t i n g t h a t i t had c o n s i d e r e d the 

arguments of the p a r t i e s , the f a t h e r ' s postjudgment motion and 

the mother's o p p o s i t i o n t o t h a t motion, the f a t h e r ' s F ebruary 

1, 2013, supplement t o h i s postjudgment motion, and "the 

o f f i c i a l e l e c t r o n i c f i l e on A l a C o u r t P l u s , e s p e c i a l l y page 

193." In i t s F e b r u a r y 6, 2013, postjudgment o r d e r , the t r i a l 

c o u r t d e n i e d the f a t h e r ' s postjudgment motion s e e k i n g t o s e t 

a s i d e the November 15, 2013, d e f a u l t judgment. 
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On March 11, 2013, the f a t h e r f i l e d a motion t i t l e d 

"motion t o r e c o n s i d e r [the f a t h e r ' s ] motion t o s e t a s i d e 

judgment." In t h a t motion, the f a t h e r s e t f o r t h a more 

e x t e n s i v e argument p e r t a i n i n g t o the f a c t o r s r e l e v a n t f o r 

c o n s i d e r i n g a r e q u e s t t o s e t a s i d e a d e f a u l t judgment. In 

supp o r t of h i s March 11, 2013, motion, the f a t h e r s u b m i t t e d , 

among o t h e r t h i n g s , h i s own a f f i d a v i t . However, "[a] t r i a l 

c o u r t l a c k s j u r i s d i c t i o n t o e n t e r t a i n a s u c c e s s i v e 

postjudgment motion r e q u e s t i n g the same or s i m i l a r r e l i e f as 

the o r i g i n a l postjudgment motion or r e q u e s t i n g r e c o n s i d e r a t i o n 

of the t r i a l c o u r t ' s d e n i a l of the o r i g i n a l postjudgment 

motion." Green v. Green, 43 So. 3d 1242, 1244 ( A l a . C i v . App. 

2009); see a l s o G o l d K i s t , I n c . v. G r i f f i n , 659 So. 2d 626, 

627 ( A l a . C i v . App. 1994) ("Successive post-judgment motions 

by the same p a r t y , s e e k i n g e s s e n t i a l l y the same r e l i e f , are 

not a l l o w e d . " ) . Thus, the t r i a l c o u r t had l o s t j u r i s d i c t i o n 

over t h i s m a t t e r a f t e r i t d e n i e d the f a t h e r ' s motion t o s e t 

a s i d e the d e f a u l t judgment. We note t h a t i n h i s March 11, 

2013, s u c c e s s i v e postjudgment motion, the f a t h e r , as an 

a l t e r n a t i v e t o h i s arguments under Rule 5 5 ( c ) , a l s o p u r p o r t e d 

t o seek r e l i e f p u r s u a n t t o Rule 60(b), A l a . R. C i v . P. Even 
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assuming t h a t the f a t h e r p r o p e r l y r e q u e s t e d r e l i e f under Rule 

6 0 ( b ) , see Ex p a r t e Haynes, 58 So. 3d 761, 765-66 ( A l a . 

2010), the p o s s i b l e pendency of t h a t p a r t of the f a t h e r ' s 

March 11, 2013, motion does not render the t r i a l c o u r t ' s 

r u l i n g s n o n f i n a l so as t o p r e v e n t r e v i e w on a p p e a l by t h i s 

c o u r t . Rule 60(b), A l a . R. C i v . P. ("A motion under t h i s 

s u b d i v i s i o n does not a f f e c t the f i n a l i t y of a judgment or 

suspend i t s o p e r a t i o n . " ) . T h e r e f o r e , the F e b r u a r y 6, 2013, 

o r d e r denying h i s December 14, 2012, postjudgment motion i s a 

f i n a l judgment t h a t w i l l s u p port an a p p e a l , and the f a t h e r ' s 

a p p e a l i s t i m e l y . 

The f a t h e r contends on a p p e a l t h a t the t r i a l c o u r t e r r e d 

i n d e n y i n g h i s motion s e e k i n g t o s e t a s i d e the November 15, 

2012, d e f a u l t judgment. The t r i a l c o u r t has b r o a d d i s c r e t i o n 

i n r u l i n g on a motion t o s e t a s i d e a d e f a u l t judgment. Z e l l e r  

v. B a i l e y , 950 So. 2d 1149, 1152 ( A l a . 2006); Rudolph v.  

P h i l y a w , 909 So. 2d 200, 202 ( A l a . C i v . App. 2005) . In 

d e t e r m i n i n g whether t o g r a n t or t o deny a motion t o s e t a s i d e 

a d e f a u l t judgment, the t r i a l c o u r t must f i r s t presume t h a t 

the a c t i o n s h o u l d be r e s o l v e d on the m e r i t s whenever 

p r a c t i c a b l e . Jones v. Hydro-Wave of Alabama, I n c . , 524 So. 2d 
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610, 613 ( A l a . 1988). That presumption must be b a l a n c e d 

a g a i n s t the p o l i c y i n t e r e s t of p romoting j u d i c i a l economy. 

K i r t l a n d v. F o r t Morgan Auth. Sewer Serv., I n c . , 524 So. 2d 

600, 604 ( A l a . 1988). Our supreme c o u r t has e s t a b l i s h e d 

g u i d e l i n e s t o be f o l l o w e d by the t r i a l c o u r t i n e x e r c i s i n g i t s 

d i s c r e t i o n i n d e t e r m i n i n g whether t o g r a n t or t o deny a motion 

t o s e t a s i d e a d e f a u l t judgment: 

"[A] t r i a l c o u r t ' s broad d i s c r e t i o n a r y a u t h o r i t y 
under Rule 5 5 ( c ) [ , A l a . R. C i v . P.,] s h o u l d not be 
e x e r c i s e d w i t h o u t c o n s i d e r i n g the f o l l o w i n g t h r e e 
f a c t o r s : 1) whether the defendant has a m e r i t o r i o u s 
defense; 2) whether the p l a i n t i f f w i l l be u n f a i r l y 
p r e j u d i c e d i f the d e f a u l t judgment i s s e t a s i d e ; and 
3) whether the d e f a u l t judgment was a r e s u l t of the 
d efendant's own c u l p a b l e conduct." 

K i r t l a n d v. F o r t Morgan Auth. Sewer Serv., I n c . , 524 So. 2d a t 

605. See a l s o T r i p l e D T r u c k i n g , I n c . v. T r i Sands, I n c . , 840 

So. 2d 869, 872-73 ( A l a . C i v . App. 2002) ( d i s c u s s i n g the law 

and the burden of the movant w i t h r e g a r d t o each of the t h r e e 

K i r t l a n d f a c t o r s ) . 

On a p p e a l , the f a t h e r a s s e r t s arguments p e r t a i n i n g t o 

each of the t h r e e K i r t l a n d f a c t o r s . 3 The t r i a l c o u r t ' s 

3We note t h a t , i n s u p p o r t of h i s argument on a p p e a l , the 
f a t h e r c i t e s as s u p p o r t i n g f a c t s e v i d e n c e from the a f f i d a v i t 
and o t h e r documents t h a t were s u b m i t t e d t o the t r i a l c o u r t i n 
h i s i m p e r m i s s i b l e s u c c e s s i v e postjudgment motion t h a t was 
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February 6, 2013, o r d e r e x p r e s s l y s t a t e s t h a t the c o u r t had 

c o n s i d e r e d the arguments of the p a r t i e s d u r i n g the 

postjudgment h e a r i n g and a l l the p a r t i e s ' f i l i n g s made b e f o r e 

i t s r u l i n g . The t r i a l c o u r t a l s o s t a t e d t h a t i t had 

c o n s i d e r e d "the o f f i c i a l e l e c t r o n i c f i l e on A l a C o u r t P l u s , 

e s p e c i a l l y page 193." Page 193 of t h a t r e c o r d i s the 

memorandum agreement t h a t c o n t a i n s the n o t a t i o n " T r i a l date 

11/14/2012" and i s date stamped as h a v i n g been f i l e d i n open 

c o u r t on September 4, 2012, and as h a v i n g been f i l e d i n the 

t r i a l - c o u r t c l e r k ' s o f f i c e on September 25, 2012. We conclude 

t h a t t h a t f i n d i n g i n d i c a t e s t h a t the t r i a l c o u r t c o n s i d e r e d 

the t h i r d K i r t l a n d f a c t o r , i . e . , the c u l p a b l e conduct of the 

f a t h e r , and t h a t the t r i a l c o u r t r e s o l v e d t h a t K i r t l a n d f a c t o r 

a g a i n s t the f a t h e r . However, we make no d e t e r m i n a t i o n 

r e g a r d i n g the p r o p r i e t y of t h a t d e t e r m i n a t i o n because the 

t r i a l c o u r t ' s judgment does not demonstrate t h a t the c o u r t 

c o n s i d e r e d the o t h e r two f a c t o r s under K i r t l a n d . 

s u b m i t t e d t o the t r i a l c o u r t a f t e r i t had e n t e r e d i t s F e b r u a r y 
6, 2013, postjudgment o r d e r and had l o s t j u r i s d i c t i o n over 
t h i s m a t t e r . A c c o r d i n g l y , t h a t e v i d e n c e has not been 
c o n s i d e r e d by t h i s c o u r t . 
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A l t h o u g h the t r i a l c o u r t s t a t e d t h a t i t had c o n s i d e r e d 

the arguments of the p a r t i e s and a l l of t h e i r f i l i n g s made 

b e f o r e i t s r u l i n g , the t r i a l c o u r t ' s F e b r u a r y 6, 2013, o r d e r 

does not e x p l i c i t l y r e f e r e n c e the o t h e r two K i r t l a n d f a c t o r s . 

S p e c i f i c a l l y , t h a t o r d e r c o n t a i n s no d e t e r m i n a t i o n as t o 

whether the f a t h e r had a m e r i t o r i o u s defense or as t o whether 

t h e r e would be p r e j u d i c e t o the mother and c h i l d r e n i f the 

November 15, 2012, judgment was s e t a s i d e and the mother was 

r e q u i r e d t o a g a i n p r e s e n t e v i d e n c e on the m e r i t s . In White v.  

Westmoreland, 680 So. 2d 348, 349 ( A l a . C i v . App. 1996), t h i s 

c o u r t h e l d t h a t when the r e c o r d does not demonstrate t h a t the 

t r i a l c o u r t c o n s i d e r e d each of the t h r e e K i r t l a n d f a c t o r s , the 

judgment must be r e v e r s e d and the cause remanded f o r such a 

d e t e r m i n a t i o n . See a l s o J e n k i n s v. Moss, 66 So. 3d 803, 807 

( A l a . C i v . App. 2011) ( r e v e r s i n g and remanding f o r the t r i a l 

c o u r t t o e n t e r an o r d e r a p p l y i n g K i r t l a n d when i t appeared the 

t r i a l c o u r t had c o n s i d e r e d o n l y one of the t h r e e K i r t l a n d 

f a c t o r s ) . 

A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s F e b r u a r y 6, 

2013, o r d e r and remand the cause f o r the t r i a l c o u r t t o e n t e r 

an o r d e r c o n t a i n i n g f i n d i n g s p e r t a i n i n g t o a l l t h r e e K i r t l a n d 
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f a c t o r s . 4 T h i s c o u r t ' s h o l d i n g , however, " i s not t o be 

c o n s t r u e d t o mean t h a t the t r i a l c o u r t must s e t a s i d e the 

d e f a u l t judgment, o n l y t h a t the t r i a l c o u r t must a p p l y the 

K i r t l a n d f a c t o r s i n d e c i d i n g whether t o s e t a s i d e the d e f a u l t 

judgment." White v. Westmoreland, 680 So. 2d a t 349. 

The a p p e l l e e ' s r e q u e s t f o r an a t t o r n e y fee on a p p e a l i s 

d e n i e d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Thomas, Moore, and Donaldson, J J . , concur. 

4To the e x t e n t t h a t the f a t h e r argues on a p p e a l t h a t the 
t r i a l c o u r t s h o u l d have a f f o r d e d him r e l i e f under Rule 60(b), 
we conclude t h a t such an argument i s not p r o p e r l y b e f o r e t h i s 
c o u r t . Even assuming t h a t the f a t h e r p r o p e r l y sought r e l i e f 
p u r s u a n t t o Rule 60(b) i n h i s March 11, 2013, motion, the 
t r i a l c o u r t has not r u l e d on t h a t r e q u e s t . T h e r e f o r e , t h e r e 
i s no adverse r u l i n g on the p u r p o r t e d Rule 60(b) motion, and 
t h i s c o u r t t h e r e f o r e does not address the f a t h e r ' s arguments 
based on Rule 60(b). See, e.g., Ex p a r t e R.S.C., 853 So. 2d 
228, 233-34 ( A l a . C i v . App. 2002) ("A Rule 60(b) motion does 
not b r i n g up f o r r e v i e w the m e r i t s of the u n d e r l y i n g judgment 
and i s i n s t e a d a c o l l a t e r a l a t t a c k on the judgment. I t does 
not a f f e c t the f i n a l i t y of a judgment or suspend i t s 
o p e r a t i o n . " ) ; and Rhodes v. Rhodes, 38 So. 3d 54, 63 ( A l a . 
C i v . App. 2009) ("[B]ecause the t r i a l c o u r t has not yet 
e x p r e s s l y r u l e d on the husband's Rule 60(b) motion, i t i s 
s t i l l p ending b e f o r e the t r i a l c o u r t and t h e r e has been no 
f i n a l o r d e r on t h a t motion from which t o a p p e a l . " ) . 
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