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DONALDSON, Judge. 

The Alabama Department of Labor ("ADOL") p e t i t i o n s t h i s 

c o u r t f o r the w r i t of mandamus d i r e c t i n g the T a l l a p o o s a 

C i r c u i t C o u r t ( " t r i a l c o u r t " ) t o g r a n t i t s motion t o d i s m i s s 

the a p p e a l f i l e d by C h a r t e r HR, I n c . ( " C h a r t e r " ) , s e e k i n g 

r e v i e w of an a d m i n i s t r a t i v e d e t e r m i n a t i o n and f i n a l assessment 

f i n d i n g C h a r t e r t o be a " s u c c e s s o r c o r p o r a t i o n , " which 

o b l i g a t e d C h a r t e r t o pay unemployment-compensation t a x e s a t a 

h i g h e r r a t e than i t would be o b l i g a t e d t o pay i f i t was a "new 

c o r p o r a t i o n . " Because ADOL f a i l s t o demonstrate a c l e a r l e g a l 

r i g h t t o the r e l i e f i t seeks, we deny the p e t i t i o n f o r the 

w r i t of mandamus. 

F a c t s and P r o c e d u r a l H i s t o r y 

The r e l e v a n t f a c t s b e f o r e us are l i m i t e d . A d i s p u t e 

e x i s t e d between ADOL and C h a r t e r as t o the p r o p e r assessment 

t h a t s h o u l d be imposed a g a i n s t C h a r t e r f o r unemployment-

compensation t a x p u r p o s e s ; t h a t d i s p u t e c e n t e r e d on whether 

C h a r t e r i s c o n s i d e r e d a new c o r p o r a t i o n , t a x e d a t 2.70% of 

annual wages, or a s u c c e s s o r c o r p o r a t i o n , t a x e d a t 4.7% of 

annual wages. See g e n e r a l l y § 25-4-8, A l a . Code 1975 ( s e t t i n g 

out the p r o v i s i o n s f o r d e t e r m i n i n g whether an employer 
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q u a l i f i e s as a s u c c e s s o r c o r p o r a t i o n ) . An a d m i n i s t r a t i v e 

d e t e r m i n a t i o n and f i n a l assessment was e n t e r e d f i n d i n g C h a r t e r 

t o be a s u c c e s s o r c o r p o r a t i o n and c a l c u l a t i n g C h a r t e r ' s 

unemployment-compensation t a x r a t e as a s u c c e s s o r c o r p o r a t i o n 

a t 4.7% of annual wages. On January 18, 2013, C h a r t e r f i l e d 

a n o t i c e of a p p e a l t o the t r i a l c o u r t , s e e k i n g j u d i c i a l r e v i e w 

of the a d m i n i s t r a t i v e d e t e r m i n a t i o n p u r s u a n t t o § 25-4-

1 3 4 ( c ) ( 3 ) , A l a . Code 1975. A l o n g w i t h i t s n o t i c e of a p p e a l , 

C h a r t e r f i l e d a "Supersedeas Bond and Bond f o r C o s t s " ("the 

bond"). The bond was e x e c u t e d by C r y s t a l W a l t e r s i n her 

c a p a c i t y as a t t o r n e y - i n - f a c t f o r the 3175 C h i l d r e n ' s T r u s t , 

which d e s c r i b e d i t s e l f as "the p r i n c i p a l owner of C h a r t e r HR, 

I n c . " The bond acknowledges t h a t the s i g n a t o r y i s bound t o 

pay the o b l i g a t i o n s of C h a r t e r up t o double the amount of the 

assessment p l u s c o s t s s h o u l d the appea l be u n s u c c e s s f u l . The 

bond shows t h a t the t r i a l c o u r t c l e r k approved i t on January 

18, 2013. On Feb r u a r y 8, 2013, ADOL f i l e d a motion t o d i s m i s s 

C h a r t e r ' s a p p e a l on the b a s i s t h a t the bond s u b m i t t e d by 

C h a r t e r was not s u f f i c i e n t and f a i l e d t o comply w i t h § 25-4-

1 3 4 ( c ) ( 3 ) b . and t h a t , t h e r e a f t e r , the t r i a l c o u r t l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n . C h a r t e r responded t o t h a t motion 

3 



2120551 

on Fe b r u a r y 15, 2013, by a s s e r t i n g t h a t the bond was 

s u f f i c i e n t , and the t r i a l c o u r t d e n i e d ADOL's motion t o 

d i s m i s s on Febr u a r y 22, 2013. ADOL p e t i t i o n e d t h i s c o u r t f o r 

the w r i t of mandamus on A p r i l 5, 2013. 

Stand a r d of Review 

"The d e n i a l of a motion t o d i s m i s s f o r l a c k of 
j u r i s d i c t i o n i s r e v i e w a b l e upon a t i m e l y f i l e d 
p e t i t i o n f o r a w r i t of mandamus. Ex p a r t e F l i n t  
C o n s t r . Co., 775 So. 2d 805, 808 ( A l a . 2000); 
Drummond Co. v. Alabama Dep't of Transp., 937 So. 2d 
56, 57 ( A l a . 2006) . W i t h r e g a r d t o an a p p e l l a t e 
c o u r t ' s c o n s i d e r a t i o n of a p e t i t i o n f o r a w r i t of 
mandamus, our supreme c o u r t has s t a t e d : 

" ' T h i s Court has c o n s i s t e n t l y h e l d 
t h a t the w r i t of mandamus i s an 
e x t r a o r d i n a r y and d r a s t i c w r i t and t h a t a 
p a r t y s e e k i n g such a w r i t must meet c e r t a i n 
c r i t e r i a . We w i l l i s s u e the w r i t of 
mandamus o n l y when (1) the p e t i t i o n e r has 
a c l e a r l e g a l r i g h t t o the r e l i e f sought; 
(2) the respondent has an i m p e r a t i v e duty 
to p e r f o r m and has r e f u s e d t o do so; (3) 
the p e t i t i o n e r has no o t h e r adequate 
remedy; and (4) t h i s C o u r t ' s j u r i s d i c t i o n 
i s p r o p e r l y i n v o k e d . Ex p a r t e Mercury F i n .  
Corp. , 715 So. 2d 196, 198 ( A l a . 1997) . 
Because mandamus i s an e x t r a o r d i n a r y 
remedy, the s t a n d a r d by which t h i s Court 
r e v i e w s a p e t i t i o n f o r the w r i t of mandamus 
i s t o determine whether the t r i a l c o u r t has 
c l e a r l y abused i t s d i s c r e t i o n . See Ex p a r t e  
Rudolph, 515 So. 2d 704, 706 ( A l a . 1987).' 

"Ex p a r t e F l i n t C o n s t r . Co., 775 So. 2d a t 808." 
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Ex p a r t e D i e f e n b a c h , 64 So. 3d 1091, 1093 ( A l a . C i v . App. 2010) . 

D i s c u s s i o n 

ADOL argues t h a t the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n over the appeal because the bond f i l e d by C h a r t e r 

d i d not comply w i t h the p r o v i s i o n s of § 25 - 4 - 1 3 4 ( c ) ( 3 ) b . , 

which p r o v i d e s , i n p e r t i n e n t p a r t : 

" I f an employer a g a i n s t whom an assessment i s made 
by the d i r e c t o r i s d i s s a t i s f i e d w i t h the f i n a l 
assessment as f i x e d by the d i r e c t o r under any of the 
p r o v i s i o n s of s u b d i v i s i o n (1) of t h i s s u b s e c t i o n (c) 
and d u l y p r o t e s t s the f i x i n g of the same, he may 
app e a l from s a i d f i n a l assessment t o the C i r c u i t 
C o urt of Montgomery County, or t o the c i r c u i t c o u r t 
of the county i n which the employer r e s i d e s or has 
h i s p r i n c i p a l p l a c e of b u s i n e s s , i f the employer has 
w i t h i n the s t a t e a permanent r e s i d e n c e , a t the 
o p t i o n of the employer, by f i l i n g n o t i c e of appeal 
w i t h the d i r e c t o r and w i t h the r e g i s t e r of the 
c i r c u i t c o u r t of the county t o which appe a l s h a l l be 
ta k e n , w i t h i n 30 days of the date of the f i n a l 
assessment made and e n t e r e d on the minutes of the 
department, and i n a d d i t i o n t h e r e t o by g i v i n g bond 
c o n d i t i o n e d t o pay a l l c o s t s , t o be f i l e d w i t h and 
approved by the r e g i s t e r or c l e r k of the c o u r t t o 
which the ap p e a l s h a l l be ta k e n . The employer s h a l l 
pay the assessment so made b e f o r e the ap p e a l i s 
f i l e d , or the c o u r t s h a l l upon motion d i s m i s s such  
a p p e a l , u n l e s s a t the time of t a k i n g the appeal the  
employer has ex e c u t e d a supersedeas bond w i t h  
s u f f i c i e n t s u r e t i e s t o be approved by the r e g i s t e r  
or c l e r k of the c o u r t t o which the ap p e a l s h a l l be  
taken i n double the amount of c o n t r i b u t i o n s , 
i n t e r e s t , and p e n a l t i e s , p a y a b l e t o the d i r e c t o r , 
c o n d i t i o n e d t o pay a l l c o n t r i b u t i o n s , i n t e r e s t , 
p e n a l t i e s , and c o s t s found t o be due [ADOL] 
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(Emphasis added.) ADOL does not argue t h a t C h a r t e r f a i l e d t o 

execute a supersedeas bond or t h a t the c l e r k of the c o u r t d i d 

not a c c e p t the bond. Rather, ADOL argues t h a t the bond i s not 

v a l i d . ADOL r e l i e s on S t a t e Department of Revenue v. Garner, 

812 So. 2d 380 ( A l a . C i v . App. 2001): 

"The Garners sought r e v i e w of the 
[ a d m i n i s t r a t i v e law judge's] d e c i s i o n i n the C i r c u i t 
C o urt of Marion County. The Garners d i d not, a t the 
time they appealed, pay the amount of the assessment 
i n f u l l ; r a t h e r , they a t t a c h e d t o t h e i r n o t i c e of 
app e a l a document e n t i t l e d 'Supersedeas Bond By 
A p p e l l a n t s , ' which s t a t e d t h a t i t bound 'R.L. and 
Sa u n d r i a Garner, the p r i n c i p a l o b l i g o r s , and the 
u n d e r s i g n e d s u r e t i e s . ' The document was e x e c u t e d 
o n l y by the Garners. The document was not ex e c u t e d 
by a s u r e t y company l i c e n s e d t o do b u s i n e s s i n 
Alabama, nor by any o t h e r t h i r d p a r t y . N o n e t h e l e s s , 
the document was f i l e d w i t h , and approved by, the 
Mario n County C i r c u i t C l e r k . " 

I d . a t 382. T h i s c o u r t r u l e d : 

"The supersedeas bond f i l e d w i t h the Garn e r s ' n o t i c e 
of a p p e a l was s i g n e d o n l y by the t a x p a y e r s 
themselves; i t d i d not comply w i t h § 40-2A-9(g)(1) 
— i t was not ex e c u t e d by a ' s u r e t y company l i c e n s e d 
t o do b u s i n e s s i n Alabama' as r e q u i r e d by the p l a i n 
language of § 40 - 2 A - 9 ( g ) ( 1 ) . Because the supersedeas 
bond d i d not comply w i t h the unambiguous 
re q u i r e m e n t s of the s t a t u t e , the c i r c u i t c o u r t 
l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over the Garners' 
a p p e a l . " 

I d . a t 384. ADOL argues t h a t , as i n Garner, the t r i a l c o u r t 

i n t h i s case e r r e d i n denying the motion t o d i s m i s s because, 
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i t a l l e g e s , C h a r t e r f i l e d the bond " s i g n e d o n l y by the 

employer themselves [ s i c ] " and t h e r e f o r e f a i l e d t o comply w i t h 

§ 2 5 - 4 - 1 3 4 ( c ) ( 3 ) . However, t h i s argument and ADOL's r e l i a n c e 

on Garner are m i s p l a c e d . F i r s t , Garner was d e c i d e d e n t i r e l y 

on the b a s i s of the G a r n e r s ' noncompliance w i t h § 40-2A-

9 ( g ) ( 1 ) , A l a . Code 1975, which governs the procedure f o r 

appeals from a d e c i s i o n of an a d m i n i s t r a t i v e law judge which 

was as e n a c t e d i n 1992 as p a r t of the Alabama Taxpayers' B i l l 

of R i g h t s and U n i f o r m Revenue Procedures A c t , A l a . Code 1975, 

§ 40-2A-1 e t seq. See A c t No. 92-186, A l a . A c t s 1992, § 8. 

Garner d e a l s w i t h a p e r s o n a l - i n c o m e - t a x assessment a r i s i n g 

from an i n h e r i t a n c e . T h i s m a t t e r does not a r i s e under the 

p r o c e d u r e s p r o v i d e d by § 4 0 - 2 A - 9 ( g ) ( 1 ) . ADOL concedes t h a t i t 

c i t e s Garner o n l y f o r the p r o p o s i t i o n t h a t a s u r e t y must be a 

t h i r d p a r t y . However, u n l i k e § 40-2A-9(g)(1)b.2., which 

r e q u i r e s "a supersedeas bond, which s h a l l be e x e c u t e d by a 

s u r e t y company l i c e n s e d t o do b u s i n e s s i n Alabama, f o r 125 

p e r c e n t of the amount s t a t e d as due i n the f i n a l o r d e r of the 

a d m i n i s t r a t i v e law judge," § 2 5 - 4 - 1 3 4 ( c ) ( 3 ) b . r e q u i r e s o n l y "a 

supersedeas bond w i t h s u f f i c i e n t s u r e t i e s t o be approved by 

the r e g i s t e r or c l e r k of the c o u r t t o which the a p p e a l s h a l l 
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be t a k e n . " S e c t i o n 2 5 - 4 - 1 3 4 ( c ) ( 3 ) b . makes no a d d i t i o n a l 

r e quirement t h a t the s u r e t y be i s s u e d by a t h i r d p a r t y or a 

l i c e n s e d company and the amount of the s u r e t y c o n t e m p l a t e d by 

§ 40-2A-9(g) (1)b.2. (125% of the assessment) i s s i g n i f i c a n t l y 

s m a l l e r than the amount contemplated by § 2 5 - 4 - 1 3 4 ( c ) ( 3 ) b . 

("double the amount of c o n t r i b u t i o n s , i n t e r e s t , and 

p e n a l t i e s " ) . 

F u r t h e r , even i f we were c o n v i n c e d by ADOL's argument 

t h a t a supersedeas bond cannot be i s s u e d p u r s u a n t t o § 25-4-

1 3 4 ( c ) ( 3 ) b . except by a t h i r d p a r t y or a l i c e n s e d , c o r p o r a t e 

s u r e t y , ADOL has not shown t h a t the s i g n e r of the bond, 3175 

C h i l d r e n ' s T r u s t , i s the same e n t i t y as C h a r t e r , nor has i t 

argued t h a t 3175 C h i l d r e n ' s T r u s t i s not l i c e n s e d t o i s s u e 

bonds. The bond i n q u e s t i o n s t a t e s t h a t "3175 C h i l d r e n ' s 

T r u s t i s the p r i n c i p a l owner of C h a r t e r HR, I n c . " ; however, i t 

does not s t a t e t h a t 3175 C h i l d r e n ' s T r u s t i s the o n l y owner 

o f , or the same e n t i t y as, C h a r t e r . F u r t h e r , ADOL does not 

argue t h a t the supersedeas bond i s s u e d by 3175 C h i l d r e n ' s 

T r u s t d i d not p r o v i d e " s u f f i c i e n t s u r e t i e s , " o n l y t h a t i t was 

not v a l i d because i t was not i s s u e d by a t h i r d p a r t y s u r e t y . 
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The p l a i n language of § 2 5 - 4 - 1 3 4 ( c ) ( 3 ) b . c o n t a i n s no such 

re q u i r e m e n t . 

The w r i t of mandamus i s an e x t r a o r d i n a r y and d r a s t i c 

w r i t , and, t o be e n t i t l e d t o the w r i t , a p e t i t i o n e r must 

demonstrate i t has a c l e a r l e g a l r i g h t t o the r e l i e f sought. 

ADOL has f a i l e d t o meet t h a t r e q u i r e m e n t . For a l l t h a t 

appears i n the m a t e r i a l s p r o p e r l y b e f o r e t h i s c o u r t , C h a r t e r 

p r e s e n t e d a "a supersedeas bond w i t h s u f f i c i e n t s u r e t i e s " t h a t 

was "approved by the ... c l e r k of the c o u r t t o which the 

app e a l s h a l l be t a k e n . " § 2 5 - 4 - 1 3 4 ( c ) ( 3 ) b . Because ADOL 

f a i l e d t o demonstrate a c l e a r l e g a l r i g h t t o the r e l i e f i t 

seeks, we deny the p e t i t i o n . 

PETITION DENIED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 

concur. 
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