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THOMPSON, P r e s i d i n g Judge. 

M a r c i L. Dean ("the mother") and S c o t t i e C. Jones ("the 

f a t h e r " ) were d i v o r c e d by a January 17, 2008, judgment of the 

Morgan C i r c u i t Court ("the t r i a l c o u r t " ) . That d i v o r c e 
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judgment i n c o r p o r a t e d the terms of a s e t t l e m e n t agreement 

reached by the p a r t i e s i n which the f a t h e r agreed t o f o r g o h i s 

r i g h t s of v i s i t a t i o n w i t h the p a r t i e s ' minor c h i l d . Pursuant 

t o the d i v o r c e judgment, the mother was awarded s o l e l e g a l and 

p h y s i c a l c u s t o d y of the minor c h i l d , a daughter, born of the 

p a r t i e s ' m a r r i a g e , w i t h "the f a t h e r not h a v i n g any r i g h t t o 

v i s i t w i t h the minor c h i l d . " I n a d d i t i o n , t h a t judgment 

p r o v i d e d t h a t the f a t h e r had no c h i l d - s u p p o r t o b l i g a t i o n f o r 

the c h i l d . 

The January 17, 2008, d i v o r c e judgment a l s o s p e c i f i e d 

t h a t the terms of an October 16, 2007, p r o t e c t i o n - f r o m - a b u s e 

o r d e r then i n p l a c e would remain i n e f f e c t f o r f i v e years from 

the date of the d i v o r c e . The mother had o b t a i n e d the i n i t i a l , 

October 16, 2007, p r o t e c t i o n - f r o m - a b u s e o r d e r f o l l o w i n g an 

August 21, 2007, i n c i d e n t of domestic v i o l e n c e . A c c o r d i n g t o 

an a f f i d a v i t s u b m i t t e d by the mother t o the t r i a l c o u r t , i n 

t h a t August 21, 2007, i n c i d e n t , the f a t h e r and h i s b r o t h e r 

a s s a u l t e d the mother i n the p r e s e n c e of the c h i l d and the 

mother's o l d e r c h i l d from a p r e v i o u s r e l a t i o n s h i p . 

I n J u l y 2011, the f a t h e r p l e a d e d g u i l t y t o a second-

degree f e l o n y - a s s a u l t charge and agreed t o s e r v e 10 y e a rs i n 
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p r i s o n , but t h a t sentence was suspended on the c o n d i t i o n t h a t 

the f a t h e r be p l a c e d on 3 y e a r s ' s u p e r v i s e d p r o b a t i o n . I t i s 

not c l e a r from the m a t e r i a l s s u b m i t t e d t o t h i s c o u r t whether 

the f e l o n y - a s s a u l t c o n v i c t i o n was r e l a t e d t o the August 21, 

2007, d o m e s t i c - v i o l e n c e i n c i d e n t . 1 

On June 18, 2012, the f a t h e r f i l e d i n the t r i a l c o u r t a 

p e t i t i o n s e e k i n g t o modify the January 17, 2008, d i v o r c e 

judgment t o award him v i s i t a t i o n w i t h the c h i l d . The f a t h e r 

1The mother a l l e g e s i n her b r i e f s u b m i t t e d t o t h i s c o u r t 
t h a t the f a t h e r ' s f e l o n y - a s s a u l t c o n v i c t i o n was a r e s u l t of 
the a s s a u l t on her. An a f f i d a v i t s u b m i t t e d by the mother t o 
the t r i a l c o u r t does, as the f a t h e r contends, t e n d t o i m p l y 
t h a t the a s s a u l t c o n v i c t i o n was r e l a t e d t o the d o m e s t i c -
v i o l e n c e i n c i d e n t . I n h i s response t o the p e t i t i o n f o r a w r i t 
of mandamus, the f a t h e r does not s t a t e t h a t the mother was not 
the v i c t i m of the i n c i d e n t t h a t r e s u l t e d i n h i s f e l o n y - a s s a u l t 
c o n v i c t i o n . R a t h e r , he s t a t e s , c o r r e c t l y , t h a t the c r i m i n a l -
s e n t e n c i n g o r d e r p e r t a i n i n g t o t h a t c o n v i c t i o n , which the 
mother s u b m i t t e d t o the t r i a l c o u r t , n e i t h e r i m p l i e s nor 
s t a t e s t h a t the mother or the c h i l d was a v i c t i m of t h a t 
a s s a u l t . 

However, i n su p p o r t of a motion t o quash a s t a y e n t e r e d 
by t h i s c o u r t i n t h i s m a t t e r , the f a t h e r ' s a t t o r n e y 
" r e p r e s e n t s " t o t h i s c o u r t t h a t the f a t h e r ' s f e l o n y - a s s a u l t 
c o n v i c t i o n "has n o t h i n g t o do" w i t h any domestic v i o l e n c e 
a g a i n s t the mother or the c h i l d . The f a t h e r ' s a t t o r n e y c i t e s 
as s u p p o r t f o r t h a t r e p r e s e n t a t i o n a l e t t e r he says i s from a 
d i s t r i c t a t t o r n e y . The e x h i b i t r e f e r e n c e d , however, i s an 
u n a u t h e n t i c a t e d l e t t e r s i g n e d by a v i c t i m s ' s e r v i c e o f f i c e r ; 
t h a t l e t t e r i s one sentence i n l e n g t h and s t a t e s : " [ t ] h e names 
[ o f the mother and the c h i l d ] are not i n d i c a t e d as h a v i n g any 
inv o l v e m e n t i n the a b o v e - r e f e r e n c e d c r i m i n a l case." 
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a l l e g e d s i m p l y t h a t a m a t e r i a l change i n c i r c u m s t a n c e s had 

o c c u r r e d such t h a t he "wants i n e v e r y way t o p a r e n t and spend 

time w i t h the minor c h i l d . " 2 The f a t h e r a l s o s t a t e d t h a t he 

was w i l l i n g and a b l e t o c o n t r i b u t e t o the su p p o r t of the 

c h i l d . 

The mother answered and opposed the f a t h e r ' s p e t i t i o n 

s e e k i n g v i s i t a t i o n w i t h the c h i l d . The mother a l s o 

c o u n t e r c l a i m e d , s e e k i n g an e x t e n s i o n of the p r o t e c t i o n - f r o m -

abuse o r d e r r e f e r e n c e d i n the p a r t i e s ' d i v o r c e judgment and an 

award of an a t t o r n e y f e e . 

The f a t h e r amended h i s m o d i f i c a t i o n p e t i t i o n t o a l l e g e 

t h a t he i s d i s a b l e d because of i l l h e a l t h and t h a t he i s 

unable t o work; however, the f a t h e r a l l e g e d t h a t he can 

p r o p e r l y care of the c h i l d d u r i n g v i s i t a t i o n . The mother 

moved t o s t r i k e t h a t amended p e t i t i o n o r , i n the a l t e r n a t i v e , 

f o r a more d e f i n i t e statement of the r e l i e f sought by the 

f a t h e r . 

2The f a t h e r , i n p u r s u i n g h i s p e t i t i o n t o modify the 
v i s i t a t i o n p r o v i s i o n i n the d i v o r c e judgment, must demonstrate 
a m a t e r i a l change i n c i r c u m s t a n c e s and t h a t the proposed 
change i s i n the c h i l d ' s b e s t i n t e r e s t s . B a i r d v. Hubbart, 98 
So. 3d 1158, 1163 ( A l a . C i v . App. 2012). 
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On March 8, 2013, the t r i a l c o u r t e n t e r e d an o r d e r 

d e n y i ng the mother's motion t o d i s m i s s the amended p e t i t i o n 

but g r a n t i n g her motion t o the e x t e n t t h a t i t r e q u e s t e d a more 

d e f i n i t e statement. The c o u r t o r d e r e d t h a t , w i t h i n seven 

days, the f a t h e r was t o f i l e a statement " d e t a i l i n g the 

reasons why i t i s i n the b e s t i n t e r e s t s of the c h i l d t o modi f y 

the v i s i t a t i o n o r d e r e d by the d i v o r c e [judgment]." 3 A l s o i n 

i t s March 8, 2013, o r d e r , the t r i a l c o u r t a p p o i n t e d a g u a r d i a n 

ad l i t e m f o r the c h i l d and awarded the f a t h e r s u p e r v i s e d 

v i s i t a t i o n w i t h the c h i l d on two s p e c i f i c S aturdays i n March 

2013; the o r d e r s p e c i f i e d t h a t the v i s i t a t i o n was t o be 

s u p e r v i s e d by the mother or her a p p o i n t e e . The March 8, 2013, 

or d e r then s t a t e d t h a t the p a r t i e s were t o appear a t a 

pendente l i t e e v i d e n t i a r y h e a r i n g s c h e d u l e d f o r A p r i l 9, 2013. 

3The f a t h e r ' s amended p e t i t i o n i n response t o t h a t o r d e r 
c o n t a i n s a more d e t a i l e d statement of the b a s i s f o r h i s c l a i m 
t h a t a m a t e r i a l change i n c i r c u m s t a n c e s has o c c u r r e d , 
a l l e g i n g , among o t h e r t h i n g s , t h a t he now has more time f o r 
the c h i l d because h i s o t h e r c h i l d r e n from o t h e r r e l a t i o n s h i p s 
are o l d e r and because he i s d i s a b l e d and unable t o work; t h a t 
the mother has moved back t o Alabama from F l o r i d a , where she 
had moved a f t e r the 2007 d o m e s t i c - v i o l e n c e i n c i d e n t ; t h a t the 
c h i l d i s no l o n g e r an i n f a n t and he i s cap a b l e of c a r i n g f o r 
her; and t h a t he i s a more s p i r i t u a l l y o r i e n t e d p e r s o n than he 
used t o be. 
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The mother f i l e d a March 15, 2013, motion o b j e c t i n g t o 

the award of v i s i t a t i o n t o the f a t h e r i n the absence of an 

e v i d e n t i a r y h e a r i n g and s e e k i n g t o suspend the v i s i t a t i o n 

u n t i l a f t e r e v i d e n c e c o u l d be p r e s e n t e d a t the s c h e d u l e d A p r i l 

9, 2013, pendente l i t e h e a r i n g ; the mother c i t e d the f a t h e r ' s 

p a s t domestic v i o l e n c e and her concern f o r e n s u r i n g the 

c h i l d ' s s a f e t y and her own s a f e t y as the b a s i s f o r t h a t 

r e q u e s t . I n s upport of her March 15, 2013, motion, the mother 

s u b m i t t e d an a f f i d a v i t t o the t r i a l c o u r t . I n t h a t a f f i d a v i t , 

the mother d e s c r i b e d i n d e t a i l the August 21, 2007, d o m e s t i c -

v i o l e n c e i n c i d e n t i n which the f a t h e r and h i s b r o t h e r 

a s s a u l t e d her. The mother t e s t i f i e d t h a t the f a t h e r was 

s e ntenced on a charge of second-degree f e l o n y a s s a u l t , but she 

d i d not e x p l i c i t l y s t a t e t h a t t h a t c o n v i c t i o n was r e l a t e d t o 

the August 21, 2007, d o m e s t i c - v i o l e n c e i n c i d e n t . See note 1, 

s u p r a . The mother c i t e d the f a t h e r ' s a ttendance of a 

substance-abuse program as a b a s i s f o r her concern t h a t he 

might c o n t i n u e t o be i n v o l v e d w i t h i l l e g a l drugs. The mother 

a l s o t e s t i f i e d t h a t the c h i l d , who was then f i v e y e a r s o l d , 

has never had a r e l a t i o n s h i p w i t h the f a t h e r . The mother 

s t a t e d t h a t , g i v e n the " h i s t o r y of domestic v i o l e n c e " by the 
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f a t h e r , she d i d not b e l i e v e the c h i l d s h o u l d be r e q u i r e d t o 

v i s i t the f a t h e r . F u r t h e r , the mother a l l e g e d t h a t i t was not 

i n the c h i l d ' s b e s t i n t e r e s t s t o be i n t r o d u c e d t o the f a t h e r 

i n a p u b l i c park, as was r e q u i r e d i n the March 8, 2013, o r d e r , 

and t h a t such a meeting p l a c e c o u l d not ensure the s a f e t y of 

the c h i l d or the mother. 

I t does not appear t h a t the t r i a l c o u r t r u l e d on the 

mother's March 15, 2013, motion t o suspend the f a t h e r ' s 

pendente l i t e v i s i t a t i o n . I t i s u n d i s p u t e d t h a t a t l e a s t some 

v i s i t a t i o n o c c u r r e d p u r s u a n t t o the March 8, 2013, o r d e r . 

On March 25, 2013, the mother f i l e d a motion s e e k i n g a 

c o n t i n u a n c e of the A p r i l 9, 2013, pendente l i t e h e a r i n g . That 

motion a l l e g e d t h a t the mother's a t t o r n e y had a s c h e d u l i n g 

c o n f l i c t and t h a t i t would be i n the c h i l d ' s b e s t i n t e r e s t s t o 

meet w i t h the g u a r d i a n ad l i t e m b e f o r e the pendente l i t e 

h e a r i n g . The f a t h e r responded on A p r i l 1, 2013, by a l l e g i n g 

t h a t he d i d not oppose a c o n t i n u a n c e i f the c o u r t would award 

him a d d i t i o n a l v i s i t a t i o n w i t h the c h i l d i n the i n t e r i m . The 

g u a r d i a n ad l i t e m f i l e d a response t o the mother's motion t o 

c o n t i n u e i n which the g u a r d i a n ad l i t e m d i d not oppose the 
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r e q u e s t e d c o n t i n u a n c e but recommended t h a t v i s i t a t i o n s h o u l d 

be awarded t o the f a t h e r i f the c o n t i n u a n c e was g r a n t e d . 

On A p r i l 4, 2013, the t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g the mother's r e q u e s t f o r a c o n t i n u a n c e and 

r e s c h e d u l i n g the pendente l i t e h e a r i n g f o r June 18, 2013. The 

A p r i l 4, 2013, o r d e r then s t a t e s : 

"As the March 8, 2013, o r d e r a n t i c i p a t e d a 
h e a r i n g i n A p r i l , i t d i d not d e a l w i t h v i s i t a t i o n 
p a s t March 30, 2013. The c o u r t has taken n o t i c e of 
the arguments of the p a r t i e s i n t h e i r motions 
r e g a r d i n g v i s i t a t i o n , as w e l l as the i n p u t of the 
g u a r d i a n ad l i t e m , and f i n d s t h a t the p a t t e r n of 
v i s i t a t i o n e s t a b l i s h e d i n the March 8, 2013, o r d e r 
s h a l l c o n t i n u e . The f a t h e r w i l l c o n t i n u e t o 
e x e r c i s e s u p e r v i s e d v i s i t s e v e r y o t h e r Saturday 
a f t e r n o o n a t R i v e r s i d e P a r k i n D e c a t u r , Morgan 
County, Alabama, from 2:00 PM t o 3:30 PM, b e g i n n i n g 
on Saturday, A p r i l 13, 2013. The c h i l d i s t o be 
accompanied a t each v i s i t by the mother or her 
a p p o i n t e e , and the mother or her a p p o i n t e e s h a l l 
m o n i t o r and s u p e r v i s e the v i s i t i n i t s e n t i r e t y , 
though they need not be a t the c h i l d ' s s i d e . The 
s u p e r v i s i n g p a r t y s h o u l d be w i t h i n s i g h t and h e a r i n g 
of the c h i l d . The c o u r t contemplates t h a t these 
v i s i t s w i l l keep b o t h the mother ( o r her a p p o i n t e e ) 
and the c h i l d s a f e , i n t h a t they are s u p e r v i s e d , 
l i m i t e d i n d u r a t i o n , and h e l d i n an open, p u b l i c 
p l a c e d u r i n g d a y l i g h t hours. I n the event of r a i n 
or o t h e r i n c l e m e n t weather, the v i s i t s s h a l l be h e l d 
at the McDonald's i n P r i c e v i l l e , Morgan County, 
Alabama. I f any s i t u a t i o n o c c u r s a t any of the 
a f o r e m e n t i o n e d v i s i t s t h a t p u t s the c h i l d i n any 
p h y s i c a l or e m o t i o n a l harm, the s u p e r v i s i n g p a r t y 
( i f not the mother) i s t o r e p o r t i t i m m e d i a t e l y t o 
the mother, who s h a l l r e p o r t the same t o her 
a t t o r n e y and the g u a r d i a n ad l i t e m . " 
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On A p r i l 18, 2013, the mother f i l e d a t i m e l y p e t i t i o n f o r 

a w r i t of mandamus i n t h i s c o u r t . 4 

"'A w r i t of mandamus i s an e x t r a o r d i n a r y remedy, 
and i t " w i l l be i s s u e d o n l y when t h e r e i s : 1) a 
c l e a r l e g a l r i g h t i n the p e t i t i o n e r t o the or d e r 
s o u g h t ; 2) an i m p e r a t i v e d u t y upon the respondent t o 
perform, accompanied by a r e f u s a l t o do s o ; 3) the 
l a c k of another adequate remedy; and 4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n of the c o u r t . " ' " 

Ex p a r t e Monsanto Co., 862 So. 2d 595, 604 ( A l a . 2003) 

( q u o t i n g Ex p a r t e B u t t s , 775 So. 2d 173, 176 ( A l a . 2000), 

q u o t i n g i n t u r n Ex p a r t e U n i t e d Serv. S t a t i o n s , I n c . , 628 So. 

2d 501, 503 ( A l a . 1993)). 

The mother argues t h a t the t r i a l c o u r t v i o l a t e d her due-

p r o c e s s r i g h t s by awarding the f a t h e r pendente l i t e v i s i t a t i o n 

w i t h o u t f i r s t c o n d u c t i n g an e v i d e n t i a r y h e a r i n g . Our supreme 

c o u r t has h e l d t h a t , " e x c e p t i n c e r t a i n narrow c i r c u m s t a n c e s 

a p a r e n t h a v i n g c u s t o d y of a minor c h i l d cannot be 

d e p r i v e d of t h a t c u s t o d y , even t e m p o r a r i l y , w i t h o u t b e i n g 

g i v e n adequate n o t i c e under R u l e s 4 and 5, A [ l a ] . R. C i v . P., 

4The mother's p e t i t i o n f o r a w r i t of mandamus i s t i m e l y 
w i t h r e s p e c t t o b o t h the March 8, 2013, o r d e r and the A p r i l 4, 
2013, o r d e r . See Ex p a r t e F i b e r Transp., L.L.C., 902 So. 2d 
98, 99-100 ( A l a . C i v . App. 2004) (the p r e s u m p t i v e l y r e a s o n a b l e 
time i n which t o f i l e a p e t i t i o n f o r a w r i t of mandamus i s 42 
days from the e n t r y of the o r d e r b e i n g c h a l l e n g e d ) . 
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and an o p p o r t u n i t y t o be heard." Ex p a r t e W i l l i a m s , 474 So. 

2d 707, 710 ( A l a . 1985). T h i s c o u r t has e x p l a i n e d : 

" ' [ A ] p a r e n t i s e n t i t l e d t o due p r o c e s s i n 
p r o c e e d i n g s i n v o l v i n g the custody of a c h i l d . ' 
S t r a i n v. Maloy, 83 So. 3d 570, 571 ( A l a . C i v . App. 
2011) . In S t r a i n v. Maloy, su p r a , t h i s c o u r t 
e x p l a i n e d : 

" ' " I n d e a l i n g w i t h such a 
d e l i c a t e and d i f f i c u l t q u e s t i o n — 
the w e l f a r e of a minor c h i l d — d u e 
p r o c e s s of law i n l e g a l 
p r o c e e d i n g s s h o u l d be observed. 
These s e t t l e d c o u rses of 
p r o c e d u r e , as e s t a b l i s h e d by our 
law, i n c l u d e due n o t i c e , a 
h e a r i n g or o p p o r t u n i t y t o be 
h e a r d b e f o r e a c o u r t of competent 
j u r i s d i c t i o n . " 

"'Danford [v. Dupree], 272 A l a . [517,] 520, 
132 So. 2d [734,] 735-36 [ ( 1 9 6 1 ) ] . As t h i s 

" ' " [ P ] r o c e d u r a l due p r o c e s s 
c o n t e m p l a t e s t he b a s i c 
r e q u i r e m e n t s of a f a i r p r o c e e d i n g 
i n c l u d i n g an i m p a r t i a l h e a r i n g 
b e f o r e a l e g a l l y c o n s t i t u t e d 
c o u r t ; an o p p o r t u n i t y t o p r e s e n t 
e v i d e n c e a n d a r g u m e n t s ; 
i n f o r m a t i o n r e g a r d i n g the c l a i m s 
of the opposing p a r t y ; a 
r e a s o n a b l e o p p o r t u n i t y t o 
c o n t r o v e r t the o p p o s i t i o n ' s 
c l a i m s ; and r e p r e s e n t a t i o n by 
c o u n s e l i f i t i s d e s i r e d . " 
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Crews v. Houston Cnty. Dep't of Pensions 
i c - r / I C C / - A 1 - , O - I T T - A , ^ , ^ & Sec., 358 So. 2d 451, 455 ( A l a . C i v . App. 

1978) (emphasis added).' 

"83 So. 3d a t 571." 

G i l m o r e v. G i l m o r e , 103 So. 3d 833, 834-35 ( A l a . C i v . App. 

2012). 

In Ex p a r t e R u s s e l l , 911 So. 2d 719 ( A l a . C i v . App. 

2005), the t r i a l c o u r t awarded the f a t h e r i n t h a t case 

pendente l i t e c u s t o d y of a c h i l d based on the f a t h e r ' s 

a l l e g a t i o n s t h a t the mother used i l l e g a l drugs, had committed 

domestic v i o l e n c e , and was m e n t a l l y u n s t a b l e . The f a t h e r d i d 

not a l l e g e t h a t the mother's conduct or s i t u a t i o n had 

endangered the c h i l d . Among o t h e r t h i n g s , t h i s c o u r t s t a t e d : 
"[Our] Supreme Court [has] h e l d t h a t , i n p o s t d i v o r c e 
p r o c e e d i n g s brought by a p a r e n t i n a c i r c u i t c o u r t 
t o modify custody, the g e n e r a l r u l e i s t h a t 'a 
p a r e n t h a v i n g c u s t o d y of a minor c h i l d cannot be 
d e p r i v e d of t h a t custody, even t e m p o r a r i l y , w i t h o u t 
b e i n g g i v e n adequate n o t i c e under Ru l e s 4 and 5, 
[Al a . ] R. C i v . P., and an o p p o r t u n i t y t o be heard.' 
[Ex p a r t e W i l l i a m s , ] 474 So. 2d [707,] 710 [ ( A l a . 
1 9 8 5 ) ] . The Supreme Court f u r t h e r h e l d t h a t the 
o n l y e x c e p t i o n t o t h i s g e n e r a l r u l e i s a s i t u a t i o n 
i n which the ' " a c t u a l h e a l t h and p h y s i c a l w e l l - b e i n g 
of the c h i l d are i n danger."' 474 So. 2d a t 710 
( q u o t i n g Thorne v. Thorne, 344 So. 2d 165, 171 ( A l a . 
C i v . App. 1977)) (emphasis o m i t t e d ) . " 

Ex p a r t e R u s s e l l , 911 So. 2d a t 723. 
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In Ex p a r t e R u s s e l l , s u p r a , the f a t h e r had made no 

a l l e g a t i o n and had p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t the 

c h i l d ' s w e l f a r e was endangered. R a t h e r , the f a t h e r i n t h a t 

case m a i n t a i n e d t h a t the arguments and a s s e r t i o n s of h i s 

a t t o r n e y i n s u p p o r t of h i s r e q u e s t f o r pendente l i t e c u s t o d y 

were s u f f i c i e n t t o s u p p o r t the award. T h i s c o u r t d i s a g r e e d , 

however, n o t i n g t h a t unsworn a s s e r t i o n s of c o u n s e l are not 

e v i d e n c e . 911 So. 2d a t 725. T h i s c o u r t a l s o c o n c l u d e d t h a t 

due p r o c e s s r e q u i r e s t h a t , i n an a c t i o n s e e k i n g t o m o d i f y 

custody, the p a r t y s e e k i n g an award of pendente l i t e c u s t o d y 

must " i n t r o d u c e e v i d e n c e e s t a b l i s h i n g t h a t an award of 

pendente l i t e c u s t o d y t o him [or her i s ] i n the b e s t i n t e r e s t 

of the c h i l d . " Ex p a r t e R u s s e l l , 911 So. 2d a t 725. 5 See  

a l s o Ex p a r t e N o r l a n d e r , 90 So. 3d 183 ( A l a . C i v . App. 2012); 

Ex p a r t e Couey, 110 So. 3d 378 ( A l a . C i v . App. 2012) (the 

a l l e g a t i o n s i n the f a t h e r ' s motion f o r pendente l i t e c u s t o d y 

were i n s u f f i c i e n t t o w arrant a t r a n s f e r of pendente l i t e 

5The c o u r t i n Ex p a r t e R u s s e l l , s u p r a , noted t h a t i t s 
d e t e r m i n a t i o n t h a t the r e q u i r e m e n t t h a t the f a t h e r p r e s e n t 
e v i d e n c e p e r t a i n i n g t o the c h i l d ' s b e s t i n t e r e s t s w i t h r e g a r d 
to pendente l i t e c u s t o d y d i d "not s h i f t the e v i d e n t i a r y 
burden" the f a t h e r was r e q u i r e d t o meet i n p u r s u i n g h i s 
m o d i f i c a t i o n a c t i o n . 911 So. 2d a t 725. 

12 
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cust o d y w i t h o u t f i r s t a f f o r d i n g the mother n o t i c e and an 

o p p o r t u n i t y t o be h e a r d ) . 

In s e e k i n g t o modify the d i v o r c e judgment, the f a t h e r 

f i l e d a motion s e e k i n g "emergency" pendente l i t e v i s i t a t i o n 

w i t h the c h i l d . However, i n t h a t "emergency" motion, the 

f a t h e r d i d not a l l e g e t h a t the c h i l d was i n any danger such 

t h a t the e x c e p t i o n s e t f o r t h i n the f o r e g o i n g cases s h o u l d be 

a p p l i e d t o award him c u s t o d i a l p e r i o d s , i . e . , v i s i t a t i o n , 

w i t h o u t f i r s t a f f o r d i n g the mother due p r o c e s s and an 

o p p o r t u n i t y t o p r e s e n t e v i d e n c e on the i s s u e whether the 

f a t h e r s h o u l d be awarded pendente l i t e v i s i t a t i o n . 

" T h i s c o u r t has e x p l a i n e d the requirement of 
a f f o r d i n g n o t i c e t o a p a r e n t of a t h r e a t e n e d 
d e p r i v a t i o n of h i s or her cust o d y r i g h t s as f o l l o w s : 

"'Although the s t a t e has a c o m p e l l i n g 
i n t e r e s t i n d e t e r m i n i n g the b e s t i n t e r e s t 
and w e l f a r e of a c h i l d , the i n t e r e s t i s not 
c o m p e l l i n g enough t o a l l o w the 
d e t e r m i n a t i o n t o be made w i t h o u t n o t i c e t o 
the c h i l d ' s p a r e n t s . The purpose of 
r e q u i r i n g n o t i c e i s t o p r e s e r v e the 
f a i r n e s s of the h e a r i n g ; and i t i s of v i t a l 
i m portance t o the c h i l d , as w e l l as the 
p a r e n t , t h a t the h e a r i n g be f a i r . A p a r e n t 
must have n o t i c e of the i s s u e s the c o u r t 
w i l l d e c i d e i n o r d e r t o adduce e v i d e n c e on 
those i s s u e s b e f o r e the c o u r t , t o g i v e the 
c o u r t a b a s i s from which a d e t e r m i n a t i o n 
most b e n e f i c i a l t o the c h i l d can be made. 

13 
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Other w i s e , the c h i l d , r a t h e r than b e i n g 
h e l p e d , might even be harmed.'" 

Ex p a r t e F r a nks, 7 So. 3d 391, 394-95 ( A l a . C i v . App. 2008) 

( q u o t i n g Thorne v. Thorne, 344 So. 2d 165, 170 ( A l a . C i v . App. 

1977)). 

T h i s i s not a t y p i c a l case i n which p a r e n t s who have 

s h a r e d c u s t o d y of a c h i l d are d i v o r c i n g or i n which a 

n o n c u s t o d i a l p a r e n t has been e x e r c i s i n g custody of or 

v i s i t a t i o n w i t h h i s or her c h i l d . R a t h e r , i n t h i s case, a f t e r 

c o m m i t t i n g domestic v i o l e n c e a g a i n s t the mother i n the c h i l d ' s 

p r e s e n c e , the f a t h e r agreed t o waive h i s r i g h t of v i s i t a t i o n 

w i t h the c h i l d , and t h a t agreement was i n c o r p o r a t e d i n t o the 

p a r t i e s ' January 17, 2008, d i v o r c e judgment. The d i v o r c e 

judgment s p e c i f i e d t h a t the f a t h e r was awarded no v i s i t a t i o n 

w i t h the c h i l d , and, a t the time he f i l e d h i s m o d i f i c a t i o n 

p e t i t i o n , the f a t h e r had not seen the f i v e - y e a r - o l d c h i l d f o r 

a t l e a s t f o u r and a h a l f y e a r s . The f a t h e r i s s e e k i n g t o 

m odify the mother's s o l e l e g a l and p h y s i c a l c u s t o d y of the 

c h i l d and t o o b t a i n p e r i o d s of v i s i t a t i o n , i . e . , c u s t o d i a l 

p e r i o d s , f o r h i m s e l f . Thus, a d e c i s i o n on the f a t h e r ' s 

p e t i t i o n w i l l impact the c u s t o d y r i g h t s of the mother, who has 

s o l e l e g a l and p h y s i c a l c u s t o d y of the c h i l d . 
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The mother appears t o have a v a l i d b a s i s s u p p o r t i n g her 

s a f e t y concerns f o r h e r s e l f and the c h i l d . The f a t h e r has the 

burden of d e m o n s t r a t i n g a m a t e r i a l change i n c i r c u m s t a n c e s i n 

s u p p o r t of h i s m o d i f i c a t i o n p e t i t i o n . B a i r d v. Hubbart, 98 

So. 3d 1158, 1163 ( A l a . C i v . App. 2012); see note 2, s u p r a . 

B e f o r e the m a t ter i s c o n s i d e r e d on the m e r i t s , however, due 

p r o c e s s d i c t a t e s t h a t , even b e f o r e the t r i a l c o u r t can award 

the f a t h e r pendente l i t e v i s i t a t i o n w i t h the c h i l d , an 

e v i d e n t i a r y h e a r i n g must be conducted t o determine whether 

t h a t v i s i t a t i o n i s i n the b e s t i n t e r e s t s of the c h i l d and, 

g i v e n the f a c t s of t h i s case, i f pendente l i t e v i s i t a t i o n i s 

t o be awarded, what measures s h o u l d be t aken t o ensure the 

s a f e t y of the c h i l d and the mother. 

In her p e t i t i o n f o r a w r i t of mandamus, the mother a l s o 

argues t h a t the t r i a l c o u r t appears t o have engaged i n an 

i m p e r m i s s i b l e ex p a r t e communication w i t h the g u a r d i a n ad 

l i t e m . In i t s A p r i l 4, 2013, o r d e r p r o v i d i n g t h a t the 

f a t h e r ' s v i s i t a t i o n was t o be extended, the t r i a l c o u r t s t a t e d 

t h a t i t had r e l i e d on the arguments the p a r t i e s a s s e r t e d i n 

t h e i r motions and on "the i n p u t of the g u a r d i a n ad l i t e m , " 
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which was e x p r e s s e d i n the g u a r d i a n ad l i t e m ' s A p r i l 3, 2013, 

response t o the mother's motion t o c o n t i n u e . 

As the mother p o i n t s out, i n Ex p a r t e R.D.N., 918 So. 2d 

100, 105 ( A l a . 2005), our supreme c o u r t h e l d t h a t the t r i a l 

c o u r t ' s c o n s i d e r a t i o n of the g u a r d i a n ad l i t e m ' s 

recommendation on the i s s u e of cust o d y v i o l a t e d the f a t h e r ' s 

due-process r i g h t s because the recommendation was made i n a 

p r i v a t e c o n f e r e n c e w i t h the judge and w i t h o u t the p a r t i e s ' 

h a v i n g an o p p o r t u n i t y t o q u e s t i o n or c o n t e s t the 

recommendation i n c o u r t . T h i s c o u r t e x p l a i n e d : 

"The g u a r d i a n ad l i t e m ' s recommendation t h a t the 
c h i l d remain w i t h the mother was not p r e s e n t e d as 
evid e n c e produced i n open c o u r t and was based on 
i n f o r m a t i o n t h a t may or may not have been p r o p e r l y 
p r e s e n t e d t o the c o u r t . As a r e s u l t , the f a t h e r was 
d e n i e d the o p p o r t u n i t y t o respond w i t h r e b u t t a l 
e v i d e n c e and t o p r e s e n t reasons why the 
recommendation of the g u a r d i a n ad l i t e m s h o u l d not 
be f o l l o w e d . The mother was a l s o d e n i e d the 
o p p o r t u n i t y t o respond and p r e s e n t reasons why the 
g u a r d i a n ad l i t e m ' s recommendation s h o u l d be 
f o l l o w e d . 

"The g u a r d i a n ad l i t e m made no recommendation on 
the r e c o r d e i t h e r by t e s t i m o n y or i n a w r i t t e n 
r e p o r t b e f o r e or d u r i n g the J u l y 2002 h e a r i n g . The 
g u a r d i a n ad l i t e m a p p a r e n t l y formed and e x p r e s s e d 
her o p i n i o n on the m e r i t s b e f o r e the case was 
p r e s e n t e d on the m e r i t s and s t a t e d c o n c l u s i o n s 
o p e n l y h o s t i l e t o the f a t h e r ' s p o s i t i o n . There i s 
no e v i d e n c e i n the r e c o r d i n d i c a t i n g t h a t the 
g u a r d i a n ad l i t e m had any r e c o g n i z e d q u a l i f i c a t i o n s 
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t h a t demonstrated t h a t she had a unique a b i l i t y t o 
make a recommendation on c h i l d c ustody. 
Consequently, the r i g h t t o c o n t e s t the a c c u r a c y , 
substance, i m p a r t i a l i t y , and q u a l i t y of the g u a r d i a n 
ad l i t e m ' s recommendation t o the c o u r t c o n c e r n i n g 
the c u s t o d y of the c h i l d was a p r o c e d u r a l r i g h t 
d e n i e d the f a t h e r i n t h i s case." 

Ex p a r t e R.D.N., 918 So. 2d a t 104-05 ( f o o t n o t e s o m i t t e d ) . 

Ex p a r t e R.D.N. i n v o l v e d a f i n a l c u s t o d y d e t e r m i n a t i o n . 

However, the f a c t s i n t h a t case are s i m i l a r t o those of t h i s 

case i n t h a t the g u a r d i a n ad l i t e m i n t h i s case has not f i l e d 

a r e p o r t w i t h the t r i a l c o u r t or been s u b j e c t e d t o q u e s t i o n i n g 

r e g a r d i n g the recommendation she made i n her response t o the 

mother's motion t o c o n t i n u e . 

However, t h i s case does seem t o be d i s t i n g u i s h a b l e from 

Ex p a r t e R.D.N. i n t h a t the g u a r d i a n ad l i t e m does not appear 

t o have engaged i n the type of ex p a r t e communication a t i s s u e 

i n Ex p a r t e R.D.N. Rat h e r , i t appears t o t h i s c o u r t t h a t the 

t r i a l c o u r t , i n r e a c h i n g i t s A p r i l 4, 2013, r u l i n g , r e l i e d on 

the recommendation the g u a r d i a n ad l i t e m a s s e r t e d i n her 

response t o the mother's motion t o c o n t i n u e the pendente l i t e 

h e a r i n g , i . e . , t h a t the v i s i t s s h o u l d c o n t i n u e as a method of 

f u r t h e r i n g her i n v e s t i g a t i o n . 6 R e g a r d l e s s , arguments by 

6 I n t h a t response, the g u a r d i a n ad l i t e m recommended t h a t 
v i s i t a t i o n c o n t i n u e i n o r d e r t o " r e v e a l a p a t t e r n of 
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c o u n s e l , i n t h i s case by c o u n s e l f o r the c h i l d i n a response 

to a motion t o c o n t i n u e , are not ev i d e n c e upon which a t r i a l 

c o u r t may r e l y i n making a r u l i n g . Ex p a r t e R u s s e l l , 911 So. 

2d a t 725; Town of Westover v. Bynum, 68 So. 3d 840, 843 ( A l a . 

C i v . App. 2011). A c c o r d i n g l y , we agree w i t h the mother t h a t , 

i n t h i s case, the t r i a l c o u r t e r r e d i n r e l y i n g on the " i n p u t " 

of the g u a r d i a n ad l i t e m . 

Given the f a c t s of t h i s case, we conclude t h a t due p r o c e s s 

d i c t a t e s t h a t the mother i s e n t i t l e d t o an e v i d e n t i a r y h e a r i n g 

on the i s s u e whether the f a t h e r s h o u l d be awarded pendente 

l i t e v i s i t a t i o n w i t h the c h i l d as he pursues h i s c l a i m t h a t a 

m a t e r i a l change i n c i r c u m s t a n c e s has o c c u r r e d such t h a t he 

s h o u l d be awarded v i s i t a t i o n w i t h the c h i l d . Ex p a r t e  

W i l l i a m s , s u p r a ; Ex p a r t e R u s s e l l , s u p r a . A c c o r d i n g l y , we 

conclude t h a t the mother has shown a c l e a r l e g a l r i g h t t o the 

r e l i e f r e q u e s t e d i n her p e t i t i o n f o r a w r i t of mandamus. The 

t r i a l c o u r t i s o r d e r e d t o v a c a t e i t s March 8, 2013, o r d e r and 

i t s A p r i l 4, 2013, o r d e r and t o conduct an e v i d e n t i a r y h e a r i n g 

on the i s s u e of pendente l i t e v i s i t a t i o n . 

i n t e r a c t i o n between [the f a t h e r ] and [the c h i l d ] . " 

18 



2120601 

PETITION GRANTED; WRIT ISSUED. 

P i t t m a n , Thomas, Moore, and Donaldson, J J . , concur. 

19 


