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WISE, P r e s i d i n g J u d g e . 

The a p p e l l a n t , K e n n e t h Eugene B i l l u p s , was c o n v i c t e d o f 

c a p i t a l m urder f o r t h e k i l l i n g o f S t e v o n L o c k e t t . The murder 

was made c a p i t a l b e c a u s e he c o m m i t t e d i t d u r i n g t h e c o u r s e o f 

a f i r s t - d e g r e e r o b b e r y . See § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. 
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A f t e r a s e n t e n c i n g h e a r i n g , b y a v o t e o f 7-5, t h e j u r y 

recommended t h a t B i l l u p s be s e n t e n c e d t o i m p r i s o n m e n t f o r l i f e 

w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . The t r i a l c o u r t o v e r r o d e 

t h e j u r y ' s r e c o m m e n d a t i o n and s e n t e n c e d h i m t o d e a t h . B i l l u p s 

f i l e d a m o t i o n f o r a new t r i a l , w h i c h t h e t r i a l c o u r t d e n i e d . 

T h i s a p p e a l f o l l o w e d . 

B e c a u s e t h i s i s a c a s e i n w h i c h t h e d e a t h p e n a l t y has 

b e e n i m p o s e d , we have r e v i e w e d i t f o r p l a i n e r r o r . See R u l e 

45A, A l a . R. App. P. A l t h o u g h t h e l a c k o f an o b j e c t i o n a t 

t r i a l w i l l n o t b a r o u r r e v i e w o f an i s s u e i n a c a s e i n v o l v i n g 

t h e d e a t h p e n a l t y , i t w i l l w e i g h a g a i n s t any c l a i m o f 

p r e j u d i c e t h e a p p e l l a n t may r a i s e . See Ex p a r t e Kennedy, 472 

So. 2d 1106 ( A l a . 1 9 8 5 ) . R u l e 45A, A l a . R. App. P., p r o v i d e s : 

" I n a l l c a s e s i n w h i c h t h e d e a t h p e n a l t y has 
been i m p o s e d , t h e C o u r t o f C r i m i n a l A p p e a l s s h a l l 
n o t i c e any p l a i n e r r o r o r d e f e c t i n t h e p r o c e e d i n g s 
u n d e r r e v i e w ... whenever s u c h e r r o r has o r p r o b a b l y 
has a d v e r s e l y a f f e c t e d t h e s u b s t a n t i a l r i g h t o f t h e 
a p p e l l a n t . " 

" [ T h i s ] p l a i n - e r r o r e x c e p t i o n t o t h e c o n t e m p o r a n e o u s - o b j e c t i o n 

r u l e i s t o be ' u s e d s p a r i n g l y , s o l e l y i n t h o s e c i r c u m s t a n c e s 

i n w h i c h a m i s c a r r i a g e o f j u s t i c e w o u l d o t h e r w i s e r e s u l t . ' " 

U n i t e d S t a t e s v. Young, 470 U.S. 1, 15, 105 S. C t . 1038, 1046, 

84 L. Ed. 2d 1 (1985) ( q u o t i n g U n i t e d S t a t e s v. F r a d y , 456 
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U.S. 152, 163 n.14, 102 S. C t . 1584, 1592 n.14, 71 L. Ed. 2d 

816 n.14 ( 1 9 8 2 ) ) . 

M i s t y M c R e a t h t e s t i f i e d t h a t t h e v i c t i m , S t e v o n L o c k e t t , 

whose n i c k n a m e was "T", was h e r b o y f r i e n d and t h a t t h e y were 

l i v i n g t o g e t h e r i n December 2003. She a l s o t e s t i f i e d t h a t , on 

t h e n i g h t o f December 12, 2003, t h e v i c t i m was g e t t i n g r e a d y 

t o go h u n t i n g t h e n e x t m o r n i n g . She f u r t h e r t e s t i f i e d t h a t 

she h a d b o u g h t t h e v i c t i m a handgun, w h i c h was l a t e r 

i d e n t i f i e d as a H i g h p o i n t 9 mm, and t h a t t h e v i c t i m a l w a y s h a d 

i t w i t h h i m . 

M c R e a t h t e s t i f i e d t h a t , d u r i n g t h e e v e n i n g o f December 

12, 2003, t h e v i c t i m r e c e i v e d s e v e r a l c a l l s on h i s c e l l u l a r 

t e l e p h o n e , b u t d i d n o t answer them b e c a u s e he d i d n o t want t o 

go anywhere t h a t n i g h t . However, l a t e r , he a n s w e r e d h i s 

t e l e p h o n e a few t i m e s , t o l d h e r he " h a d t o go make a r u n , " and 

s a i d he w o u l d be r i g h t b a c k . M c R e a t h e x p l a i n e d t h a t , when t h e 

v i c t i m s a i d he was g o i n g t o "make a r u n , " he meant t h a t he was 

g o i n g t o meet someone t o buy o r s e l l d r u g s . She a l s o s t a t e d 

t h a t t h e v i c t i m l e f t b e t w e e n m i d n i g h t and 12:30 a.m. and t h a t 

he h a d h i s gun a n d $5,400 w i t h him. The S t a t e p r e s e n t e d 

r e c o r d s f r o m t h e v i c t i m ' s c e l l u l a r t e l e p h o n e t h a t showed 
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s e v e r a l i n c o m i n g c a l l s f r o m and o u t g o i n g c a l l s t o B i l l u p s ' s 

c e l l u l a r t e l e p h o n e on December 12-13, 2003. 

M c R e a t h t e s t i f i e d t h a t she h a d s e e n B i l l u p s on s e v e r a l 

p r e v i o u s o c c a s i o n s when t h e v i c t i m h a d b o u g h t d r u g s f r o m h i m 

o r s o l d d r u g s t o him. She a l s o t e s t i f i e d t h a t she h a d b e e n t o 

B i l l u p s ' s h o u se on O l d S p r i n g v i l l e Road w i t h t h e v i c t i m . 

M c R e a t h t e s t i f i e d t h a t , one o r two months b e f o r e t h e v i c t i m 

was k i l l e d , B i l l u p s s o l d h i m s o m e t h i n g t h a t was s u p p o s e d t o be 

c o c a i n e b u t was a c t u a l l y s u g a r ; t h a t t h e v i c t i m and B i l l u p s 

h a d gone t o t h e p e r s o n f r o m whom B i l l u p s h a d b o u g h t t h e 

s u b s t a n c e , and t h e p e r s o n made i t r i g h t ; and t h a t t h e p e r s o n 

t o l d t h e v i c t i m t o d e a l w i t h h i m i n t h e f u t u r e r a t h e r t h a n 

g o i n g t h r o u g h B i l l u p s . 

The S t a t e p r e s e n t e d e v i d e n c e t h a t , a t a p p r o x i m a t e l y 3:15 

a.m. on December 13, 2003, O f f i c e r L i n c o l n B l u e o f t h e 

B i r m i n g h a m P o l i c e D e p a r t m e n t r e s p o n d e d t o a r e p o r t a b o u t a 

p i c k u p t r u c k t h a t was on f i r e i n an a l l e y i n t h e E a s t L a k e 

a r e a . F i r e d e p a r t m e n t p e r s o n n e l p u t o u t t h e f i r e and 

d i s c o v e r e d t h e d e a d b ody o f t h e v i c t i m i n t h e b a c k s e a t o f t h e 

t r u c k . B e c a u s e i t h a d been b u r n e d e x t e n s i v e l y , t h e v i c t i m ' s 

b ody was i d e n t i f i e d u s i n g d e n t a l r e c o r d s . 
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The S t a t e a l s o p r e s e n t e d e v i d e n c e t h a t , on December 16, 

2003, f o u r H i s p a n i c men -- 2 7 - y e a r - o l d M a n u e l Nunez, 2 5 - y e a r -

o l d R a f a e l S a l c e d o , 24 y e a r - o l d E n r i q u e M a r q u e z , and 2 0 - y e a r -

o l d W i l b u r Gomez -- were k i l l e d a t Osman V a l l a d r e s ' s r e s i d e n c e 

a t A v a n t i E a s t A p a r t m e n t s . V a l l a d r e s and P a b l o S t u a r t were 

a b l e t o e s c a p e f r o m t h e a p a r t m e n t and r e p o r t e d t h e i n c i d e n t t o 

l a w e n f o r c e m e n t o f f i c e r s . 

Osman V a l l a d r e s t e s t i f i e d t h a t , on December 16, 2003, he 

and P a b l o S t u a r t went t o B i l l u p s ' s house on O l d S p r i n g v i l l e 

Road t o g e t some m a r i j u a n a . When t h e y went i n t o t h e k i t c h e n , 

B i l l u p s , h i s g i r l f r i e n d , Q u i n t o n P a r r i s h , a nd C h a r l e s C o o p e r 

p u l l e d guns on them, d u c t t a p e d t h e i r h a n d s , a n d made them 

t e l e p h o n e some p e o p l e a n d t e l l them t o b r i n g m a r i j u a n a and 

c o c a i n e t o h i s a p a r t m e n t . They a l l t h e n went t o h i s a p a r t m e n t 

and t e l e p h o n e d t h e o t h e r p e o p l e a g a i n . He t e s t i f i e d t h a t t h e 

men t a l k e d a b o u t r o b b i n g and k i l l i n g t h e H i s p a n i c men when 

t h e y g o t t h e r e . 

V a l l a d r e s t e s t i f i e d t h a t two men came t o t h e a p a r t m e n t , 

saw some money, and s a i d t h e y w o u l d b r i n g t h e d r u g s . L a t e r , 

f o u r H i s p a n i c men a r r i v e d w i t h a p p r o x i m a t e l y t h i r t y - f i v e 

p ounds o f m a r i j u a n a . V a l l a d r e s t e s t i f i e d t h a t B i l l u p s a nd 
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Q u i n t o n s t a r t e d s h o o t i n g t h e f o u r H i s p a n i c men and t h a t he r a n 

o u t o f t h e a p a r t m e n t and s u b s e q u e n t l y c o n t a c t e d l a w 

e n f o r c e m e n t a u t h o r i t i e s . 

S e r g e a n t R o b e r t Thompson o f t h e J e f f e r s o n C o u n t y 

S h e r i f f ' s D e p a r t m e n t t e s t i f i e d t h a t he r e s p o n d e d t o 

V a l l a d r e s ' s a p a r t m e n t on December 16, 2003. He a l s o t e s t i f i e d 

t h a t B i l l u p s became a s u s p e c t a f t e r he s p o k e t o S t u a r t and 

V a l l a d r e s , t h a t he o b t a i n e d a w a r r a n t t o s e a r c h B i l l u p s ' s 

r e s i d e n c e a t 5918 O l d S p r i n g v i l l e Road, and t h a t t h e w a r r a n t 

was e x e c u t e d on December 17, 2003. A t t h a t t i m e , o f f i c e r s 

f o u n d t h e v i c t i m ' s H i g h p o i n t 9 mm handgun and some m a r i j u a n a 

b e t w e e n a m a t t r e s s and b o x s p r i n g i n B i l l u p s ' s b r o t h e r ' s 

bedroom. They a l s o f o u n d d u c t t a p e t h a t m a t c h e d t h a t 

d e s c r i b e d b y S t u a r t and V a l l a d r e s and p a p e r s r e l a t e d t o R o b i n a 

C a t r i n a C o u r t h e r s . Thompson t e s t i f i e d t h a t U n i t e d S t a t e s 

M a r s h a l s e v e n t u a l l y l o c a t e d B i l l u p s i n Iowa w i t h C o u r t h e r s . 

F i n a l l y , he t e s t i f i e d t h a t he was n o t l o o k i n g f o r and d i d n o t 

see any b l o o d when he s e a r c h e d B i l l u p s ' s r e s i d e n c e on December 

17, 2003. 

Dr. G a r y T. Simmons, a f o r e n s i c p a t h o l o g i s t f o r t h e 

J e f f e r s o n C o u n t y C o r o n e r / M e d i c a l E x a m i n e r ' s O f f i c e , p e r f o r m e d 
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an a u t o p s y on t h e v i c t i m ' s b ody. He t e s t i f i e d t h a t t h e v i c t i m 

s u f f e r e d s i x g u n s h o t wounds t o t h e h e a d and f a c e , i n c l u d i n g 

f o u r t o t h e l e f t s i d e , one t o t h e r i g h t s i d e , and one t o t h e 

b a c k o f t h e h e a d . He a l s o t e s t i f i e d t h a t , b a s e d on h i s 

e x a m i n a t i o n o f t h e v i c t i m ' s body, he b e l i e v e d t h e v i c t i m was 

a l r e a d y d e a d when t h e f i r e s t a r t e d . 

Simmons t e s t i f i e d t h a t he r e c e i v e d t h e b o d i e s o f t h e f o u r 

H i s p a n i c m a l e s on December 16, 2003. He a l s o t e s t i f i e d t h a t 

N unez d i e d o f t h r e e g u n s h o t wounds t o t h e b a c k o f h i s h e a d ; 

t h a t S a l c e d o d i e d o f g u n s h o t wounds t o h i s f a c e and t h e b a c k 

o f h i s n e c k ; t h a t M a r q u e z d i e d o f g u n s h o t wounds t o t h e b a c k 

o f h i s h e a d , t h e b a c k o f h i s s h o u l d e r , h i s r i g h t b a c k , h i s 

r i g h t h i p , h i s l e f t t h i g h , and h i s r i g h t a r m ; and t h a t Gomez 

d i e d o f g u n s h o t wounds t o t h e b a c k o f h i s h e a d , h i s r i g h t arm, 

h i s r i g h t c h e s t , and h i s r i g h t w r i s t . 

O f f i c e r D a v i d R o c k e t t o f t h e B i r m i n g h a m P o l i c e D e p a r t m e n t 

t e s t i f i e d t h a t he a s s i s t e d i n e x e c u t i n g a s e a r c h w a r r a n t a t 

B i l l u p s ' s r e s i d e n c e a t 5918 O l d S p r i n g v i l l e Road on J a n u a r y 

15, 2004. I n t h e k i t c h e n a r e a , t h e y f o u n d what a p p e a r e d t o be 

a b u l l e t h o l e i n t h e f l o o r , an a r e a where some o f t h e l i n o l e u m 

f l o o r i n g h a d been t o r n up, and an empty s h e l l c a s i n g . 
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C a r l M a u t e r e r , a f o r e n s i c b i o l o g i s t w i t h t h e A l a b a m a 

D e p a r t m e n t o f F o r e n s i c S c i e n c e s , t e s t i f i e d t h a t , on J a n u a r y 

14, 2004, he went t o B i l l u p s ' s r e s i d e n c e a t 5918 O l d 

S p r i n g v i l l e Road t o s e a r c h f o r b l o o d e v i d e n c e u s i n g l u m i n o l . 

W h i l e he was t h e r e , he o b s e r v e d e v i d e n c e o f b l o o d on a w a l l , 

t h e f l o o r , a c h a i r , and a mop i n t h e k i t c h e n . T h e r e was a l s o 

e v i d e n c e o f b l o o d on some s t a i r s , t h e f l o o r , a p i l l o w a t t h e 

b o t t o m o f a s t a i r w e l l f r o m t h e k i t c h e n t o t h e basement, and a 

h e a t e r t h a t was i n t h e basement. M a u t e r e r t e s t i f i e d t h a t DNA 

t e s t i n g c o n f i r m e d t h a t t h e b l o o d on t h e w a l l , h e a t e r , and 

f l o o r m a t c h e d t h e v i c t i m ' s b l o o d . 

M i t c h R e c t o r , a f i r e a r m s and t o o l m a r k s e x a m i n e r w i t h t h e 

B i r m i n g h a m P o l i c e D e p a r t m e n t , t e s t i f i e d t h a t f i v e o f t h e 

b u l l e t s t h a t were r e c o v e r e d f r o m t h e v i c t i m were f i r e d f r o m 

t h e same gun. He a l s o t e s t i f i e d t h a t one o f t h e b u l l e t s t h a t 

was r e c o v e r e d f r o m t h e c a s e i n v o l v i n g t h e k i l l i n g s o f t h e f o u r 

H i s p a n i c men c o u l d n o t be p o s i t i v e l y i d e n t i f i e d as h a v i n g b e e n 

f i r e d f r o m t h e same gun, b u t i t a l s o c o u l d n o t be e x c l u d e d . 

W i l l i a m E. Moran, t h e f i r e a r m s and t o o l m a r k s d i s c i p l i n e 

c h i e f f o r t h e A l a b a m a D e p a r t m e n t o f F o r e n s i c S c i e n c e s , 

t e s t i f i e d t h a t he e x a m i n e d t h e s h e l l c a s i n g f r o m B i l l u p s ' s 
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k i t c h e n , a s h e l l c a s i n g f r o m V a l l a d r e s ' s a p a r t m e n t , a n d a 

T a u r u s 9 mm handgun a d i v e r f o u n d i n a l a k e and d e t e r m i n e d 

t h a t b o t h s h e l l c a s i n g s h a d been f i r e d f r o m t h a t gun. He a l s o 

t e s t i f i e d t h a t a n o t h e r b u l l e t f r o m t h e c a s e i n v o l v i n g t h e f o u r 

H i s p a n i c men h a d s i m i l a r i t i e s t o t h e b u l l e t s t h a t were f i r e d 

f r o m t h e T a u r u s , b u t d i d n o t have enough m i c r o s c o p i c d e t a i l 

f o r h i m t o make a p o s i t i v e i d e n t i f i c a t i o n . Moran f u r t h e r 

t e s t i f i e d t h a t t h e r e m a i n i n g e l e v e n s h e l l c a s i n g s f r o m 

V a l l a d r e s ' s a p a r t m e n t m a t c h e d e a c h o t h e r and h a d bee n f i r e d 

f r o m t h e same gun. 

C h a r l e s C o o p e r t e s t i f i e d t h a t , on December 13, 2003, he 

went t o B i l l u p s ' s house on O l d S p r i n g v i l l e Road and saw 

C o u r t h e r s on h e r hands and k n e e s w i p i n g b l o o d o f f o f t h e 

k i t c h e n f l o o r . He a l s o t e s t i f i e d t h a t he a s k e d B i l l u p s what 

happened, and B i l l u p s t o l d h i m he h a d t o k i l l t h e v i c t i m , whom 

he r e f e r r e d t o as "T," t h e n i g h t b e f o r e . C o o p e r t e s t i f i e d 

t h a t B i l l u p s h a d b l o o d on h i s hands a n d t h a t B i l l u p s t h r e w h i m 

two b a g s o f m a r i j u a n a he h a d g o t t e n f r o m t h e v i c t i m . 

C o o p e r t e s t i f i e d t h a t , a t a n o t h e r t i m e , he, B i l l u p s , a nd 

P a r r i s h were t a l k i n g a b o u t what o c c u r r e d w i t h t h e v i c t i m . A t 

t h a t t i m e , B i l l u p s s a i d t h a t he d i d n o t l i k e t h e v i c t i m a n d 
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h a d t o k i l l h i m , t h a t t h e v i c t i m was f o c u s e d on w a t c h i n g 

P a r r i s h a nd a n o t h e r p e r s o n , a n d t h a t he s n u c k up b e h i n d t h e 

v i c t i m and s h o t h i m i n t h e h e a d . B i l l u p s a l s o t o l d h i m t h a t 

he t o o k e i g h t pounds o f m a r i j u a n a , 4^ o u n c e s o f c o c a i n e , and 

a gun f r o m t h e v i c t i m . 

C o o p e r t e s t i f i e d t h a t he h a d met t h e v i c t i m once b e f o r e 

a f t e r he b o u g h t some c o c a i n e f r o m B i l l u p s t h a t was n o t r i g h t 

b e c a u s e i t h a d h a d s o m e t h i n g m i x e d i n i t . He s t a t e d t h a t he 

met w i t h t h e v i c t i m a nd t r i e d t o s t r a i g h t e n o u t t h e d r u g s . 

A f t e r w a r d , he recommended t h a t t h e v i c t i m g e t h i s money b a c k , 

and he s t a t e d t h a t t h e v i c t i m d i d g e t h i s money b a c k f r o m 

B i l l u p s . 

C o o p e r a l s o t e s t i f i e d t h a t , on December 16, 2003, he, 

B i l l u p s , P a r r i s h , a nd C o u r t h e r s were a t B i l l u p s ' s h o u se when 

V a l l a d r e s and S t u a r t a r r i v e d . A t t h a t t i m e , a l l f o u r o f them 

drew guns on t h e two men, d u c t t a p e d t h e i r h a n d s , and h a d them 

t e l e p h o n e o t h e r p e o p l e t o d e l i v e r m a r i j u a n a t o V a l l a d r e s ' s 

a p a r t m e n t . They t h e n t o o k V a l l a d r e s and S t u a r t t o V a l l a d r e s ' s 

a p a r t m e n t and w a i t e d f o r t h e p e o p l e t o b r i n g t h e m a r i j u a n a . 

C o o p e r t e s t i f i e d t h a t f o u r H i s p a n i c men a r r i v e d a t 

V a l l a d r e s ' s a p a r t m e n t w i t h m a r i j u a n a a n d t h a t an argument 
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e n s u e d . He a l s o t e s t i f i e d t h a t , a t t h e s p u r o f t h e moment, 

B i l l u p s s t a r t e d s h o o t i n g t h e men. C o o p e r t e s t i f i e d t h a t he 

t h o u g h t t h a t B i l l u p s s h o t t h e f i r s t two men once i n t h e h e a d 

and t h a t B i l l u p s s h o t t h e o t h e r two more t i m e s b e c a u s e t h e y 

t r i e d t o r u n . V a l l a d r e s and S t u a r t e s c a p e d . C o o p e r t e s t i f i e d 

t h a t t h e y t o o k t h e m a r i j u a n a w i t h them a f t e r t h e s h o o t i n g s and 

t h a t i t was l a t e r d i v i d e d . He e x p l a i n e d t h a t t h e y i n t e n d e d t o 

r o b t h e f o u r men, t h a t he d i d n o t know B i l l u p s was g o i n g t o 

s h o o t them, and t h a t he e n t e r e d a p l e a o f g u i l t y t o f e l o n y -

m u r d e r b a s e d on h i s p a r t i c i p a t i o n i n t h e i n c i d e n t . 

The d e f e n s e e x t e n s i v e l y c r o s s - e x a m i n e d C o o p e r and 

s p e c i f i c a l l y p o i n t e d o u t i n c o n s i s t e n c i e s b e t w e e n h i s t r i a l 

t e s t i m o n y and a p r i o r s t a t e m e n t t o D e t e c t i v e Young. 

A f t e r w a r d , D e p u t y U n i t e d S t a t e s M a r s h a l R u s s e l l T i t h o f 

t e s t i f i e d t h a t he a p p r e h e n d e d C o o p e r and s p oke t o h i m a b o u t 

t h e o f f e n s e s on J a n u a r y 14, 2004. W i t h r e g a r d t o t h i s c a s e , 

he t e s t i f i e d t h a t C o o p e r s a i d he h a d gone t o B i l l u p s ' s h o u s e , 

t h a t he h a d s e e n b l o o d on t h e f l o o r and what he t h o u g h t were 

b u l l e t h o l e s i n t h e k i t c h e n , t h a t B i l l u p s h a d t o l d h i m he h a d 

k i l l e d t h e v i c t i m , and t h a t B i l l u p s h a d g i v e n h i m m a r i j u a n a . 
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W i t h r e g a r d t o t h e k i l l i n g s o f t h e f o u r H i s p a n i c men, 

T i t h o f t e s t i f i e d t h a t C o o p e r t o l d h i m t h a t B i l l u p s owed t h e 

men $5,000, t h a t t h e men were g o i n g t o g i v e B i l l u p s $30,000 

w o r t h o f m a r i j u a n a i n e x c h a n g e f o r $15,000 i n c a s h , and t h a t 

t h e men were g o i n g t o f r o n t h i m and B i l l u p s $15,000 w o r t h o f 

m a r i j u a n a . C o o p e r a l s o t o l d h i m t h a t he was n o t t h e r e when 

t h e H i s p a n i c men a r r i v e d w i t h t h e m a r i j u a n a ; t h a t he h a d b e e n 

t h e r e e a r l i e r b u t h a d l e f t when no one h a d a r r i v e d ; and t h a t , 

l a t e r t h a t n i g h t , B i l l u p s came t o h i s a p a r t m e n t w i t h b l o o d a l l 

o v e r h i s p a n t s and s a i d , "'[W]e d i d t h e M e x i c a n s . ' " 

(R. 848.) 

B i l l u p s t e s t i f i e d on h i s own b e h a l f and s t a t e d t h a t 

numerous p e o p l e were i n and o u t o f h i s h o u s e and t h a t he d i d 

n o t know t h a t someone h a d b e e n k i l l e d t h e r e . He a l s o s t a t e d 

t h a t he h a d f o u r o r f i v e c e l l u l a r t e l e p h o n e s and t h a t he l e t 

o t h e r p e o p l e use them. B i l l u p s t e s t i f i e d t h a t t h e v i c t i m was 

a g o o d f r i e n d o f h i s and t h a t he d i d n o t k i l l h i m . He a l s o 

t e s t i f i e d t h a t he was on t h e r u n i n Iowa b e c a u s e o f t h e c a s e 

i n v o l v i n g t h e f o u r H i s p a n i c men when he l e a r n e d a b o u t t h e 

v i c t i m ' s m u r d e r . F i n a l l y , he s t a t e d t h a t he h a d b e e n 

c o n v i c t e d i n t h e c a s e i n v o l v i n g t h e f o u r H i s p a n i c men and 
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s e n t e n c e d t o d e a t h row and t h a t h i s c o n v i c t i o n s were p e n d i n g 

on a p p e a l . 

B i l l u p s ' s f i r s t a r gument i s t h a t t h e t r i a l c o u r t e r r e d i n 

a d m i t t i n g e v i d e n c e a b o u t t h e k i l l i n g s o f t h e f o u r H i s p a n i c 

men, i n v i o l a t i o n o f R u l e 4 0 4 ( b ) , A l a . R. E v i d . He a l s o 

a p p e a r s t o a r g u e t h a t t h e e v i d e n c e a b o u t t h e c o l l a t e r a l a c t 

was u n d u l y p r e j u d i c i a l . 

We e x t e n s i v e l y d i s c u s s e d s i m i l a r f a c t s and a r g u m e n t s i n 

I r v i n v. S t a t e , 940 So. 2d 331, 344-52 ( A l a . C r i m . App. 2 0 0 5 ) , 

as f o l l o w s : 

" I r v i n a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d when 
i t a l l o w e d Norman W i l l i a m s t o t e s t i f y a b o u t I r v i n ' s 
i n v o l v e m e n t i n t h e S eptember 1999 r o b b e r y and m urder 
o f D a c q u r i e L a n e . S p e c i f i c a l l y , he c o n t e n d s t h a t 
t h i s e v i d e n c e was n o t p r o b a t i v e o f any i s s u e a t 
t r i a l , was o f f e r e d s o l e l y t o e s t a b l i s h h i s b a d 
c h a r a c t e r , d i d n o t f a l l w i t h i n an e x c e p t i o n t o t h e 
e x c l u s i o n a r y r u l e , and b e c a u s e t h e p r o b a t i v e v a l u e 
o f t h e e v i d e n c e was o u t w e i g h e d b y i t s p o t e n t i a l 
p r e j u d i c i a l e f f e c t . 

"'The q u e s t i o n o f a d m i s s i b i l i t y o f e v i d e n c e i s 
g e n e r a l l y l e f t t o t h e d i s c r e t i o n o f t h e t r i a l c o u r t , 
and t h e t r i a l c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n 
w i l l n o t be r e v e r s e d e x c e p t upon a c l e a r s h o w i n g o f 
a buse o f d i s c r e t i o n . ' Ex p a r t e L o g g i n s , 771 So. 2d 
1093, 1103 ( A l a . 2 0 0 0 ) . T h i s i s e q u a l l y t r u e w i t h 
r e g a r d t o t h e a d m i s s i o n o f c o l l a t e r a l - a c t s e v i d e n c e . 
See D a v i s v. S t a t e , 740 So. 2d 1115, 1130 ( A l a . 
C r i m . App. 1 9 9 8 ) . M o r e o v e r , ' " [ a ] t r i a l c o u r t w i l l 
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n o t be p l a c e d i n e r r o r f o r a s s i g n i n g t h e wrong 
r e a s o n f o r a p r o p e r r u l i n g , i f t h a t r u l i n g i s 
c o r r e c t f o r any r e a s o n . " ' P e r a i t a v. S t a t e , 897 So. 
2d 1161, 1183 ( A l a . C r i m . App. 2 0 0 3 ) , a f f ' d , 897 So. 
2d 1227 ( A l a . 2004) ( q u o t i n g N i c k s v. S t a t e , 521 So. 
2d 1018, 1030-31 ( A l a . C r i m . App. 1 9 8 7 ) , a f f ' d , 521 
So. 2d 1035 ( A l a . ) , c e r t . d e n i e d , 487 U.S. 1241, 108 
S. C t . 291, 101 L. Ed. 2d 948 ( 1 9 8 8 ) ) . 

" R u l e 4 0 4 ( b ) , A l a . R. E v i d . , p r o v i d e s : 

" ' E v i d e n c e o f o t h e r c r i m e s , w r o n g s , o r a c t s 
i s n o t a d m i s s i b l e t o p r o v e t h e c h a r a c t e r o f 
a p e r s o n i n o r d e r t o show a c t i o n i n 
c o n f o r m i t y t h e r e w i t h . I t may, h o w e v e r, be 
a d m i s s i b l e f o r o t h e r p u r p o s e s , s u c h as 
p r o o f o f m o t i v e , o p p o r t u n i t y , i n t e n t , 
p r e p a r a t i o n , p l a n , k n o w l e d g e , i d e n t i t y , o r 
a b s e n c e o f m i s t a k e o r a c c i d e n t , p r o v i d e d 
t h a t upon r e q u e s t by t h e a c c u s e d , t h e 
p r o s e c u t i o n i n a c r i m i n a l c a s e s h a l l 
p r o v i d e r e a s o n a b l e n o t i c e i n a d v a n c e o f 
t r i a l , o r d u r i n g t r i a l i f t h e c o u r t e x c u s e s 
p r e t r i a l n o t i c e on good c a u s e shown, o f t h e 
g e n e r a l n a t u r e o f any s u c h e v i d e n c e i t 
i n t e n d s t o i n t r o d u c e a t t r i a l . ' 

" B e f o r e t h e e f f e c t i v e d a t e o f R u l e 404(b) -¬
J a n u a r y 1, 1996 -- t h e e x c l u s i o n a r y r u l e was 
e x p l a i n e d and f o l l o w e d by t h e A l a b a m a c o u r t s . The 
a d o p t i o n o f R u l e 404(b) d i d n o t a b r o g a t e p r i o r 
c a s e l a w on t h i s t o p i c . H u n t e r v. S t a t e , 802 So. 2d 
265 ( A l a . C r i m . App. 2 0 0 0 ) , c e r t . d e n i e d , 802 So. 2d 
273 ( A l a . 2 0 0 1 ) . We n o t e m o r e o v e r , t h a t t h e A l a b a m a 
Supreme C o u r t ' s d e c i s i o n i n Ex p a r t e C a s e y , 889 So. 
2d 615 ( A l a . 2 0 0 4 ) , w h i l e t i g h t e n i n g t h e u s e o f R u l e 
404(b) e v i d e n c e , d i d n o t p r o h i b i t t h e u s e o f s u c h 
e v i d e n c e . M o r e o v e r , g i v e n t h e p a r t i c u l a r f a c t s o f 
t h i s c a s e , we c o n c l u d e t h a t t h e h o l d i n g i n Ex p a r t e  
C a s e y does n o t p r o h i b i t t h e a d m i s s i o n o f Norman 
W i l l i a m s ' s t e s t i m o n y i n t h i s c a s e . 
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" I n R o b i n s o n v. S t a t e , 528 So. 2d 343 ( A l a . 
C r i m . App. 1 9 8 6 ) , t h i s C o u r t d i s c u s s e d t h e p u r p o s e 
o f t h e e x c l u s i o n a r y r u l e , s t a t i n g : 

"'"'On t h e t r i a l o f a p e r s o n f o r t h e 
a l l e g e d c o m m i s s i o n o f a p a r t i c u l a r c r i m e , 
e v i d e n c e o f h i s d o i n g a n o t h e r a c t , w h i c h 
i t s e l f i s a c r i m e , i s n o t a d m i s s i b l e i f t h e 
o n l y p r o b a t i v e f u n c t i o n o f s u c h e v i d e n c e i s 
t o show h i s b a d c h a r a c t e r , i n c l i n a t i o n o r 
p r o p e n s i t y t o commit t h e t y p e o f c r i m e f o r 
w h i c h he i s b e i n g t r i e d . T h i s i s a g e n e r a l 
e x c l u s i o n a r y r u l e w h i c h p r e v e n t s t h e 
i n t r o d u c t i o n o f p r i o r c r i m i n a l a c t s f o r t h e 
s o l e p u r p o s e o f s u g g e s t i n g t h a t t h e a c c u s e d 
i s more l i k e l y t o be g u i l t y o f t h e c r i m e i n 
q u e s t i o n . ' " Pope v. S t a t e , 365 So. 2d 369, 
371 ( A l a . C r . App. 1 9 7 8 ) , q u o t i n g C. 
Gamble, M c E l r o y ' s A l a b a m a E v i d e n c e § 69.01 
(3d e d . 1 9 7 7 ) . " ' T h i s e x c l u s i o n a r y r u l e i s 
s i m p l y an a p p l i c a t i o n o f t h e c h a r a c t e r r u l e 
w h i c h f o r b i d s t h e S t a t e t o p r o v e t h e 
a c c u s e d ' s b a d c h a r a c t e r by p a r t i c u l a r 
d e e d s . The b a s i s f o r t h e r u l e l i e s i n t h e 
b e l i e f t h a t t h e p r e j u d i c i a l e f f e c t o f p r i o r 
c r i m e s w i l l f a r o u t w e i g h any p r o b a t i v e 
v a l u e t h a t m i g h t be g a i n e d f r o m them. Most 
a g r e e t h a t s u c h e v i d e n c e o f p r i o r c r i m e s 
has a l m o s t an i r r e v e r s i b l e i m p a c t upon t h e 
minds o f t h e j u r o r s . ' " Ex p a r t e A r t h u r , 
472 So. 2d 665, 668 ( A l a . 1 9 8 5 ) , q u o t i n g 
M c E l r o y ' s s u p r a , § 6 9 . 0 1 ( 1 ) . Thus, t h e 
e x c l u s i o n a r y r u l e s e r v e s t o p r o t e c t t h e 
d e f e n d a n t ' s r i g h t t o a f a i r t r i a l . "'The 
j u r y ' s d e t e r m i n a t i o n o f g u i l t o r i n n o c e n c e 
s h o u l d be b a s e d on e v i d e n c e r e l e v a n t t o t h e 
c r i m e c h a r g e d . ' " Ex p a r t e C o f e r , 440 So. 
2d 1121, 1123 ( A l a . 1 9 8 3 ) ; T e r r e l l v.  
S t a t e , 397 So. 2d 232, 234 ( A l a . C r . App. 
1 9 8 1 ) , c e r t . d e n i e d , 397 So. 2d 235 ( A l a . 
1 9 8 1 ) ; U n i t e d S t a t e s v. T u r q u i t t , 557 F.2d 
464, 468 ( 5 t h C i r . 1 9 7 7 ) . 
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" ' " I f t h e d e f e n d a n t ' s c o m m i s s i o n o f 
a n o t h e r c r i m e o r m i s d e e d i s an e l e m e n t o f 
g u i l t , o r t e n d s t o p r o v e h i s g u i l t 
o t h e r w i s e t h a n b y s h o w i n g o f b a d c h a r a c t e r , 
t h e n p r o o f o f s u c h o t h e r a c t i s 
a d m i s s i b l e . " S a f f o l d v. S t a t e , 494 So. 2d 
164 ( A l a . C r . App. 1 9 8 6 ) . The 
w e l l - e s t a b l i s h e d e x c e p t i o n s t o t h e 
e x c l u s i o n a r y r u l e i n c l u d e : (1) r e l e v a n c y t o 
p r o v e i d e n t i t y ; (2) r e l e v a n c y t o p r o v e r e s 
g e s t a e ; (3) r e l e v a n c y t o p r o v e s c i e n t e r ; 
(4) r e l e v a n c y t o p r o v e i n t e n t ; (5) 
r e l e v a n c y t o show m o t i v e ; (6) r e l e v a n c y t o 
p r o v e s y s t e m ; (7) r e l e v a n c y t o p r o v e 
m a l i c e ; (8) r e l e v a n c y t o r e b u t s p e c i a l 
d e f e n s e s ; and (9) r e l e v a n c y i n v a r i o u s 
p a r t i c u l a r c r i m e s . W i l l i s v. S t a t e , 449 
So. 2d 1258, 1260 ( A l a . C r . App. 1 9 8 4 ) ; 
S c o t t v. S t a t e , 353 So. 2d 36 ( A l a . C r . 
App. 1 9 7 7 ) . However, t h e f a c t t h a t 
e v i d e n c e o f a p r i o r b a d a c t may f i t i n t o 
one o f t h e s e e x c e p t i o n s w i l l n o t a l o n e 
j u s t i f y i t s a d m i s s i o n . " ' J u d i c i a l i n q u i r y 
does n o t e n d w i t h a d e t e r m i n a t i o n t h a t t h e 
e v i d e n c e o f a n o t h e r c r i m e i s r e l e v a n t and 
p r o b a t i v e o f a n e c e s s a r y e l e m e n t o f t h e 
c h a r g e d o f f e n s e . I t does n o t s u f f i c e 
s i m p l y t o see i f t h e e v i d e n c e i s c a p a b l e o f 
b e i n g f i t t e d w i t h i n an e x c e p t i o n t o t h e 
r u l e . R a t h e r , a b a l a n c i n g t e s t must be 
a p p l i e d . The e v i d e n c e o f a n o t h e r s i m i l a r 
c r i m e must n o t o n l y be r e l e v a n t , i t must 
a l s o be r e a s o n a b l y n e c e s s a r y t o t h e 
g o v e r n m e n t ' s c a s e , and i t must be p l a i n , 
c l e a r , and c o n c l u s i v e , b e f o r e i t s p r o b a t i v e 
v a l u e w i l l be h e l d t o o u t w e i g h i t s 
p o t e n t i a l p r e j u d i c i a l e f f e c t s . ' " A v e r e t t e  
v. S t a t e , 469 So. 2d 1371, 1374 ( A l a . C r . 
App. 1 9 8 5 ) , q u o t i n g U n i t e d S t a t e s v.  
T u r q u i t t , s u p r a a t 468-69. " ' " P r e j u d i c i a l " 
i s u s e d i n t h i s p h r a s e t o l i m i t t h e 
i n t r o d u c t i o n o f p r o b a t i v e e v i d e n c e o f p r i o r 
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m i s c o n d u c t o n l y when i t i s u n d u l y and 
u n f a i r l y p r e j u d i c i a l . ' [ C i t a t i o n o m i t t e d . ] 
'Of c o u r s e , ' p r e j u d i c e , i n t h i s c o n t e x t , 
means more t h a n s i m p l y damage t o t h e 
o p p o n e n t ' s c a u s e . A p a r t y ' s c a s e i s a l w a y s 
damaged by e v i d e n c e t h a t t h e f a c t s a r e 
c o n t r a r y t o h i s c o n t e n t i o n ; b u t t h a t c a n n o t 
be g r o u n d f o r e x c l u s i o n . What i s meant 
h e r e i s an undue t e n d e n c y t o move t h e 
t r i b u n a l t o d e c i d e on an i m p r o p e r b a s i s , 
commonly, t h o u g h n o t a l w a y s , an e m o t i o n a l 
o n e A v e r e t t e v. S t a t e , s u p r a , a t 
1374.' 

"528 So.2d a t 347. See a l s o H o c k e r v. S t a t e , 840 
So. 2d 197, 213-14 ( A l a . C r i m . App. 2 0 0 2 ) . 

" F i n a l l y , b o t h t h i s C o u r t and t h e Supreme C o u r t 
have r e c o g n i z e d t h a t c o l l a t e r a l - a c t e v i d e n c e -¬
s o m e t i m e s r e f e r r e d t o as ' p r i o r b a d - a c t e v i d e n c e ' -¬
n e e d n o t have o c c u r r e d b e f o r e t h e n o w - c h a r g e d c r i m e 
i n o r d e r t o be a d m i s s i b l e as c o l l a t e r a l - a c t 
e v i d e n c e . See, e.g., Anonymous v. S t a t e , 507 So. 2d 
972, 974 n.1 ( A l a . 1 9 8 7 ) ; C o t h r e n v. S t a t e , 705 So. 
2d 849, 858-60 ( A l a . C r i m . A p p . ) , a f f ' d , 705 So. 2d 
861 ( A l a . 1 9 9 7 ) , c e r t . d e n i e d , 523 U.S. 1029, 118 S. 
C t . 1319, 140 L. Ed. 2d 412 (1998) ( u p h o l d i n g 
a d m i s s i o n o f c o l l a t e r a l - a c t e v i d e n c e r e g a r d i n g 
a p p e l l a n t ' s p a r t i c i p a t i o n i n a r o b b e r y - h o m i c i d e 
o c c u r r i n g a f t e r t h e c r i m e f o r w h i c h he was b e i n g 
t r i e d u n d e r t h e common p l a n o r scheme e x c e p t i o n ) ; 
H i n t o n v. S t a t e , 632 So. 2d 1345, 1347-48 ( A l a . 
C r i m . App. 1993) ( u p h o l d i n g a d m i s s i o n o f s u b s e q u e n t 
c o l l a t e r a l o f f e n s e t o p r o v e i n t e n t ) ; Hayes v. S t a t e , 
384 So. 2d 623, 626 ( A l a . C r i m . A p p . 1979) ( u p h o l d i n g 
a d m i s s i o n o f s u b s e q u e n t c o l l a t e r a l a c t t o p r o v e 
i n t e n t and i d e n t i t y ) . 

"The c o l l a t e r a l - a c t e v i d e n c e c o n c e r n i n g t h e 
r o b b e r y and m u r d e r o f D a c q u r i e Lane was a d m i s s i b l e 
u n d e r t h e i d e n t i t y e x c e p t i o n t o t h e g e n e r a l 
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e x c l u s i o n a r y r u l e . See W i m b e r l y v. S t a t e , 934 So. 
411 ( A l a . C r i m . App. 2 0 0 5 ) . 

" C o l l a t e r a l - a c t e v i d e n c e i s a d m i s s i b l e t o p r o v e 
i d e n t i t y o n l y when t h e i d e n t i t y o f t h e p e r s o n who 
c o m m i t t e d t h e c h a r g e d o f f e n s e i s i n i s s u e a n d t h e 
c h a r g e d o f f e n s e i s c o m m i t t e d i n a n o v e l o r p e c u l i a r 
manner. 1 C h a r l e s W. Gamble, M c E l r o y ' s A l a b a m a  
E v i d e n c e § 69.01(8) ( 5 t h e d . 1 9 9 6 ) ; Ex p a r t e A r t h u r , 
472 So. 2d 665 ( A l a . 1 9 8 5 ) ; J o h n s o n v. S t a t e , 820 
So. 2d 842, 861 ( A l a . C r i m . App. 2 0 0 0 ) ; T y s o n v.  
S t a t e , 784 So. 2d 328, 344 ( A l a . C r i m . A p p . ) , a f f ' d , 
784 So. 2d 357 ( A l a . 2 0 0 0 ) . 'Under t h e i d e n t i t y 
e x c e p t i o n t o t h e g e n e r a l e x c l u s i o n a r y r u l e 
p r o h i b i t i n g t h e a d m i s s i o n o f o t h e r o r c o l l a t e r a l 
c r i m e s as s u b s t a n t i v e e v i d e n c e o f t h e g u i l t o f t h e 
a c c u s e d , t h e p r i o r c r i m e i s n o t r e l e v a n t t o p r o v e 
i d e n t i t y u n l e s s b o t h t h a t and t h e n o w - c h a r g e d c r i m e 
a r e " s i g n a t u r e c r i m e s " h a v i n g t h e a c c u s e d ' s mark and 
t h e p e c u l i a r l y d i s t i n c t i v e modus o p e r a n d i so t h a t 
t h e y may be s a i d t o be t h e work o f t h e same p e r s o n . ' 
B ighames v. S t a t e , 440 So. 2d 1231, 1233 ( A l a . C r i m . 
App. 1 9 8 3 ) . ' [ E ] v i d e n c e o f a p r i o r c r i m e i s 
a d m i s s i b l e o n l y when t h e c i r c u m s t a n c e s s u r r o u n d i n g 
t h e p r i o r c r i m e and t h o s e s u r r o u n d i n g t h e p r e s e n t l y 
c h a r g e d c r i m e " e x h i b i t s u c h a g r e a t d e g r e e o f 
s i m i l a r i t y t h a t anyone v i e w i n g t h e two o f f e n s e s 
w o u l d n a t u r a l l y assume them t o have been c o m m i t t e d 
b y t h e same p e r s o n . " ' Ex p a r t e A r t h u r , 472 So. 2d 
a t 668 ( q u o t i n g B r e w e r v. S t a t e , 440 So. 2d 1155, 
1161 ( A l a . C r i m . App. 1 9 8 3 ) ) . See a l s o Mason v.  
S t a t e , 259 A l a . 438, 66 So. 2d 557 ( 1 9 5 3 ) ; and Govan  
v. S t a t e , 40 A l a . App. 482, 115 So. 2d 667 (1959) 
( r e c o g n i z i n g t h a t t h e i d e n t i t y e x c e p t i o n i s 
a p p l i c a b l e o n l y where b o t h t h e p r i o r c r i m e a n d t h e 
c h a r g e d o f f e n s e were c o m m i t t e d i n t h e same s p e c i a l 
o r p e c u l i a r m a n n e r ) . 

"When e x t r i n s i c o f f e n s e e v i d e n c e i s i n t r o d u c e d 
t o p r o v e i d e n t i t y , t h e l i k e n e s s o f t h e o f f e n s e s i s 
t h e c r u c i a l c o n s i d e r a t i o n . I n o t h e r w o r d s , t h e 
p h y s i c a l s i m i l a r i t y must be s u c h t h a t i t marks t h e 
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o f f e n s e s as t h e h a n d i w o r k o f t h e a c c u s e d . Thus, as 
Dean C h a r l e s Gamble p o i n t s o u t , a g r e a t e r d e g r e e o f 
s i m i l a r i t y b e t w e e n t h e c h a r g e d o f f e n s e and t h e 
c o l l a t e r a l a c t i s r e q u i r e d f o r a d m i s s i b i l i t y t o 
p r o v e i d e n t i t y t h a n f o r a d m i s s i b i l i t y t o p r o v e 
i n t e n t o r k n o w l e d g e . However, Dean Gamble goes on 
t o n o t e t h a t ' [ e ] v e n i f i d e n t i t y i s n o t m a t e r i a l a t 
t h e o u t s e t o f t h e c a s e , ... i t may be made m a t e r i a l 
b y c o n d u c t o f t h e d e f e n s e s u c h as c r o s s - e x a m i n i n g 
t h e i d e n t i f y i n g w i t n e s s i n s u c h a way as t o i n d i c a t e 
m i s t a k e , b y p o s i t i o n s t a k e n , o r i n argument o f 
c o u n s e l . ' M c E l r o y ' s A l a b a m a E v i d e n c e , s u p r a a t § 
6 9 . 0 1 ( 8 ) . 

" I n H o w e l l v. S t a t e , 627 So. 2d 1134, 1140 ( A l a . 
C r i m . App. 1 9 9 3 ) , t h i s C o u r t u p h e l d t h e a d m i s s i o n o f 
c o l l a t e r a l - a c t e v i d e n c e t o e s t a b l i s h i d e n t i t y , 
s t a t i n g t h a t 'the d e f e n d a n t ' s i d e n t i t y was p l a c e d 
i n t o i s s u e when he p l e a d e d n o t g u i l t y t o t h e 
b u r g l a r y c h a r g e and when t h e S t a t e was u n a b l e t o 
p o s i t i v e l y i d e n t i f y t h e d e f e n d a n t as t h e 
p e r p e t r a t o r . ' I r v i n a r g u e s t h a t b e c a u s e he d i d n o t 
p l a c e h i s i d e n t i t y as t h e p e r p e t r a t o r a t i s s u e , t h e 
S t a t e was p r o h i b i t e d f r o m o f f e r i n g c o l l a t e r a l - a c t 
e v i d e n c e t o e s t a b l i s h h i s i d e n t i t y . A c a r e f u l 
r e v i e w o f t h e r e c o r d , h o w e v er, i n d i c a t e s o t h e r w i s e . 
I n t h e s t a t e m e n t I r v i n gave t o ABI A g e n t A n t h o n y 
F r o s t , I r v i n d i d n o t s a y t h a t he s h o t J a c k i e 
Thompson; i n s t e a d , I r v i n s t a t e d t h a t A l i s t e r B u t l e r 
was t h e p e r s o n who s h o t Thompson. Thus, w i t h 
B u t l e r and I r v i n e a c h a t t e m p t i n g t o p o r t r a y h i m s e l f 
as t h e p a s s i v e o b s e r v e r -- e.g., an ' i n n o c e n t 
b y s t a n d e r ' -- l a c k i n g t h e i n t e n t t o r o b and m u r d e r 
J a c k i e Thompson, l a w - e n f o r c e m e n t o f f i c i a l s were l e f t 
w i t h t h e d i l e m m a o f d e t e r m i n i n g t h e i d e n t i t y o f t h e 
p e r p e t r a t o r , as w e l l as i n t e n t and m o t i v e . However, 
b e c a u s e I r v i n was t h e o n l y i n d i v i d u a l i n v o l v e d i n 
b o t h t h e r o b b e r y and m u r d e r o f J a c k i e Thompson and 
t h e r o b b e r y and m u r d e r o f D a c q u r i e L a n e , t h e 
t e s t i m o n y o f Norman W i l l i a m s was n e c e s s a r y t o 
e s t a b l i s h t h e i d e n t i t y o f t h e p e r s o n who r o b b e d and 
m u r d e r e d J a c k i e Thompson. 
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" M o r e o v e r , e v i d e n c e o f t h e r o b b e r y and murder o f 
D a c q u r i e Lane was a d m i s s i b l e u n d e r t h e i d e n t i t y 
e x c e p t i o n t o t h e g e n e r a l e x c l u s i o n a r y r u l e b e c a u s e 
he was k i l l e d i n t h e same u n i q u e manner as J a c k i e 
Thompson. Thompson, who was 19 y e a r s o l d a t t h e 
t i m e o f h i s d e a t h , was t h e b o y f r i e n d o f Lawanda 
F a l l i n -- I r v i n ' s s i s t e r . T h e r e f o r e , I r v i n was 
w e l l - a c q u a i n t e d w i t h Thompson. M o r e o v e r , I r v i n was 
p r e s e n t a t t h e p a r t y Thompson a t t e n d e d b e f o r e h i s 
d i s a p p e a r a n c e on t h e n i g h t o f November 12, 1997. 

"On November 13, 1997, W a l t e r V a i l d i s c o v e r e d a 
b u r n e d v e h i c l e l a t e r d e t e r m i n e d t o b e l o n g t o 
Thompson on h i s f a r m i n s o u t h Macon C o u n t y . A l m o s t 
two y e a r s l a t e r , Thompson's r e m a i n s were l o c a t e d i n 
an i s o l a t e d a r e a i n Macon C o u n t y , a p p r o x i m a t e l y 26.4 
m i l e s f r o m where h i s b u r n e d v e h i c l e h a d b e e n 
d i s c o v e r e d . F o r e n s i c a n a l y s i s o f t h e r e m a i n s 
i n d i c a t e d t h a t Thompson h a d s u f f e r e d s e r i o u s 
i n j u r i e s t o h i s s k u l l t h a t were c o n s i s t e n t w i t h a 
g u n s h o t t o t h e h e a d . I r v i n t o l d l a w - e n f o r c e m e n t 
o f f i c i a l s t h a t he and A l i s t e r B u t l e r h a d k i l l e d 
Thompson by s h o o t i n g h i m i n t h e h e a d d u r i n g t h e 
c o u r s e o f a r o b b e r y . I r v i n s t a t e d t h a t t h e y t o o k 
money f r o m Thompson's p e r s o n and t h e n d r o v e h i s c a r 
t o a remote l o c a t i o n and s e t i t on f i r e . The two 
t h e n t o o k Thompson's body t o a n o t h e r i s o l a t e d a r e a 
and dumped i t . 

"The r o b b e r y and m u r d e r o f D a c q u r i e Lane 
f o l l o w e d a s i m i l a r p a t t e r n . Norman W i l l i a m s 
t e s t i f i e d t h a t he, I r v i n , and Lane were 
a c q u a i n t a n c e s . Lane was 21 y e a r s o l d a t t h e t i m e o f 
h i s d e a t h . W i l l i a m s t e s t i f i e d t h a t on September 1, 
1999, he a n d I r v i n e n c o u n t e r e d Lane on t h e campus o f 
T u s k e g e e U n i v e r s i t y . I n r e s p o n s e t o t h e p a i r ' s 
r e q u e s t , Lane a g r e e d t o d r i v e I r v i n and W i l l i a m s t o 
where W i l l i a m s ' s t r u c k was p a r k e d . Once i n s i d e 
L a n e ' s v e h i c l e -- a l s o a t r u c k -- I r v i n d i r e c t e d 
Lane t o d r i v e t o a r e m o t e a r e a o f Macon C o u n t y . a 
A f t e r Lane s t o p p e d t h e t r u c k , I r v i n d i r e c t e d h i m t o 
g e t o u t o f t h e v e h i c l e , empty h i s p o c k e t s , and t h e 
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g e t on h i s k n e e s . When Lane r e f u s e d , W i l l i a m s 
s t a t e d t h a t I r v i n s h o t h i m i n t h e h e a d . I r v i n and 
W i l l i a m s l e f t L a n e ' s b ody i n t h e f i e l d , and t h e y 
t o o k h i s t r u c k a n d d r o v e t o A t l a n t a . The p a i r 
s t a y e d i n A t l a n t a f o r two d a y s , b e f o r e r e t u r n i n g t o 
T u s k e g e e . Upon t h e i r r e t u r n t o T u s k e g e e , I r v i n and 
W i l l i a m s t o o k L a n e ' s t r u c k t o a remote a r e a 
a p p r o x i m a t e l y 8-10 m i l e s f r o m where t h e y h a d l e f t 
L a n e ' s b ody and s e t f i r e t o t h e v e h i c l e . 

"As c a n be s e e n , numerous s i m i l a r i t i e s e x i s t i n 
t h e s e two i n c i d e n t s . I n b o t h i n s t a n c e s , t h e v i c t i m s 
were young men; Thompson was 19; Lane was 21. B o t h 
were a c q u a i n t e d w i t h I r v i n . B o t h c r i m e s were 
c o m m i t t e d a t n i g h t and i n Macon C o u n t y . B o t h 
v i c t i m s were k i l l e d i n a remote a r e a . I n b o t h 
c a s e s , I r v i n h a d an a c c o m p l i c e and k i l l e d t h e v i c t i m 
d u r i n g t h e c o u r s e o f a r o b b e r y . I n b o t h c a s e s , t h e 
v i c t i m ' s b o d y was dumped i n an i s o l a t e d a r e a o f 
Macon C o u n t y . F i n a l l y , i n b o t h c a s e s t h e v i c t i m ' s 
v e h i c l e was t a k e n t o a d i f f e r e n t i s o l a t e d a r e a i n 
Macon C o u n t y and s e t on f i r e . 

" G i v e n t h e p a r a l l e l c i r c u m s t a n c e s s u r r o u n d i n g 
t h e r o b b e r y a n d m u r d e r o f Thompson an d t h e r o b b e r y 
and m u r d e r o f L a n e , we c o n c l u d e t h a t t h e two c r i m e s 
were c o m m i t t e d ' i n t h e same n o v e l and p e c u l i a r 
manner.' A c c o r d i n g l y , t h e c o l l a t e r a l - a c t e v i d e n c e 
o f L a n e ' s r o b b e r y and murder was a d m i s s i b l e u n d e r 
t h e i d e n t i t y e x c e p t i o n t o t h e g e n e r a l e x c l u s i o n a r y 
r u l e . 

" E v i d e n c e o f I r v i n ' s p a r t i c i p a t i o n i n t h e 
r o b b e r y and murder o f D a c q u r i e Lane was l i k e w i s e 
a d m i s s i b l e u n d e r t h e i n t e n t e x c e p t i o n t o t h e g e n e r a l 
e x c l u s i o n a r y r u l e . 

" A d d r e s s i n g t h e a d m i s s i b i l i t y o f c o l l a t e r a l - a c t 
e v i d e n c e p u r s u a n t t o t h e i n t e n t e x c e p t i o n , Dean 
C h a r l e s Gamble has w r i t t e n : 
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" ' I f t h e a c c u s e d i s c h a r g e d w i t h a 
c r i m e t h a t r e q u i r e s a p r e r e q u i s i t e i n t e n t , 
c o l l a t e r a l c r i m e s , a c t s o r m i s c o n d u c t a r e 
a d m i s s i b l e t o show t h a t t h e a c c u s e d 
p o s s e s s e d t h e n e c e s s a r y i n t e n t . T h i s r u l e 
i s b a s e d upon t h e t h e o r y t h a t b e c a u s e t h e 
u n i n t e n t i o n a l d o i n g o f an a c t i s a b n o r m a l 
and u n u s u a l , t h e more a p e r s o n does o t h e r 
a c t s s i m i l a r t o t h e a c t i n q u e s t i o n , t h e 
g r e a t e r t h e l i k e l i h o o d t h a t t h e a c t i n 
q u e s t i o n was n o t done i n a d v e r t e n t l y . 
W hether t h e c o l l a t e r a l a c t has a t e n d e n c y 
t o show t h a t t h e a c c u s e d d i d p o s s e s s t h e 
p r e r e q u i s i t e s t a t e o f m i n d i s , o f c o u r s e , 
one o f r e l e v a n c y v e s t e d l a r g e l y i n t h e 
d i s c r e t i o n o f t h e t r i a l c o u r t . ' 

" M c E l r o y ' s A l a b a m a E v i d e n c e § 69.01(5) ( f o o t n o t e s 
o m i t t e d ) . 

" I r v i n was c h a r g e d w i t h m u r d e r c o m m i t t e d d u r i n g 
t h e c o u r s e o f a r o b b e r y . Thus, r o b b e r y was a 
m a t e r i a l e l e m e n t o f t h i s o f f e n s e . However, b e c a u s e 
I r v i n c o n t e n d e d t h a t t h e S t a t e h a d f a i l e d t o p r o v e 
t h a t he i n t e n d e d t o r o b Thompson, t h e c o l l a t e r a l - a c t 
e v i d e n c e c o n c e r n i n g I r v i n ' s i n v o l v e m e n t i n t h e 
r o b b e r y and m u r d e r o f D a c q u r i e Lane was a d m i s s i b l e 
p u r s u a n t t o t h e i n t e n t e x c e p t i o n t o t h e g e n e r a l 
e x c l u s i o n a r y r u l e . See P r e s l e y v. S t a t e , 770 So. 2d 
104, 110 ( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 770 So. 2d 
114 ( A l a . ) , c e r t . d e n i e d , 531 U.S. 881, 121 S. C t . 
194, 148 L. Ed. 2d 135 (2000) ( u p h o l d i n g a d m i s s i o n 
o f c o l l a t e r a l - a c t e v i d e n c e t o show i n t e n t and m o t i v e 
when d e f e n d a n t a r g u e d t h a t b e c a u s e he d i d n o t i n t e n d 
t o r o b t h e v i c t i m he c o u l d n o t be c o n v i c t e d o f 
c a p i t a l m u r d e r ) . G i v e n t h e s i m i l a r i t y o f t h e f a c t s 
s u r r o u n d i n g t h e r o b b e r y and m u r d e r o f J a c k i e 
Thompson and t h e r o b b e r y and m u r d e r o f D a c q u r i e 
L a n e , t h e c i r c u i t c o u r t d i d n o t e r r i n a l l o w i n g 
e v i d e n c e r e l a t i n g t o D a c q u r i e L a n e ' s r o b b e r y and 
m u r d e r t o be a d m i t t e d i n t o e v i d e n c e u n d e r t h e i n t e n t 
e x c e p t i o n t o t h e g e n e r a l e x c l u s i o n a r y r u l e . 
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"We n o t e t h a t a l t h o u g h I r v i n a r g u e s t o t h i s 
C o u r t t h a t t h i s c o l l a t e r a l - a c t e v i d e n c e s h o u l d n o t 
have b e e n a d m i t t e d b e c a u s e he d i d n o t d eny t h a t he 
c o m m i t t e d t h e r o b b e r y , an e x a m i n a t i o n o f t h e r e c o r d 
i n d i c a t e s o t h e r w i s e . A d m i t t e d l y , I r v i n d i d n o t t a k e 
t h e s t a n d and deny t h a t he i n t e n d e d t o r o b J a c k i e 
Thompson; however, h i s d e f e n s e c o u n s e l b a s e d t h e i r 
m o t i o n f o r a j u dgment o f a c q u i t t a l c o n c e r n i n g t h e 
c a p i t a l o f f e n s e o f r o b b e r y - h o m i c i d e on t h e f a c t t h a t 
t h e S t a t e h a d f a i l e d t o p r o v e I r v i n i n t e n d e d t o r o b 
t h e v i c t i m . D e f e n s e c o u n s e l r e i t e r a t e d t h i s c l a i m 
d u r i n g t h e p e n a l t y - p h a s e o p e n i n g a r g u m e n t . 
A d d i t i o n a l l y , c o u n s e l a t one p o i n t a r g u e d t h a t i t 
was I r v i n ' s c o d e f e n d a n t A l i s t e r B u t l e r who r o b b e d 
and m u r d e r e d t h e v i c t i m , and t h a t I r v i n h a d no 
k n o w l e d g e o f B u t l e r ' s p l a n . E v i d e n c e c o n c e r n i n g 
D a c q u r i e L a n e ' s r o b b e r y and m u r d e r was h i g h l y 
p r o b a t i v e as t o w h e t h e r I r v i n i n t e n d e d t o r o b 
Thompson when he m u r d e r e d h i m . 

" M o r e o v e r , as we s e t o u t above i n some d e t a i l , 
t h e f a c t s s u r r o u n d i n g t h e r o b b e r i e s and m u r d e r s o f 
b o t h Thompson and Lane were q u i t e s i m i l a r . I n e a c h 
i n s t a n c e , I r v i n , a s s i s t e d b y an a c c o m p l i c e , 
e n c o u n t e r e d t h e v i c t i m a t n i g h t . They went t o an 
i s o l a t e d a r e a o f Macon C o u n t y t o r o b h i m . The 
v i c t i m , i n e a c h i n s t a n c e a young man, was 
o u t n u m b e r e d b y h i s r o b b e r s . D u r i n g t h e c o u r s e o f 
t h e r o b b e r y , I r v i n k i l l e d t h e v i c t i m b y s h o o t i n g h i m 
i n t h e h e a d . I n e a c h c a s e , I r v i n and h i s a c c o m p l i c e 
t o o k c a r e t o a v o i d l e a v i n g a c r i m e s c e n e f o r someone 
t o s t u m b l e a c r o s s , d i s p o s i n g o f t h e v i c t i m ' s b o d y 
and h i s v e h i c l e i n s e p a r a t e l o c a t i o n s , a n d t h e n 
b u r n i n g t h e v e h i c l e t o d e s t r o y any i n c r i m i n a t i n g 
e v i d e n c e t h a t m i g h t be l e f t b e h i n d i n t h e v e h i c l e . 
G i v e n t h e s e c i r c u m s t a n c e s , t h e t r i a l c o u r t d i d n o t 
e r r i n a d m i t t i n g t h e c o l l a t e r a l - a c t e v i d e n c e . 

" F i n a l l y , Norman W i l l i a m s ' s t e s t i m o n y c o n c e r n i n g 
I r v i n ' s p a r t i c i p a t i o n i n t h e r o b b e r y a n d m u r d e r o f 
D a c q u r i e Lane was a d m i s s i b l e u n d e r t h e m o t i v e 
e x c e p t i o n t o t h e g e n e r a l e x c l u s i o n a r y r u l e . 
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" E v i d e n c e t e n d i n g t o e s t a b l i s h m o t i v e i s a l w a y s 
a d m i s s i b l e . P e r k i n s v. S t a t e , 808 So. 2d 1041, 1084 
( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 808 So. 2d 1143 ( A l a . 
2 0 0 1 ) , v a c a t e d on o t h e r g r o u n d , 536 U.S. 953, 122 S. 
C t . 2453, 153 L. Ed. 2d 830 ( 2 0 0 2 ) . See a l s o 
M c E l r o y ' s A l a b a m a E v i d e n c e § 7 0 . 0 1 ( 1 2 ) ( e ) . I n 
d i s c u s s i n g m o t i v e , t h e A l a b a m a Supreme C o u r t has 
s t a t e d : 

" ' " M o t i v e i s an i n d u c e m e n t , o r t h a t w h i c h 
l e a d s o r t e m p t s t h e m i n d t o do o r commit 
t h e c r i m e c h a r g e d . " S p i c e r v. S t a t e , 188 
A l a . 9, 26, 65 So. 972, 977 ( 1 9 1 4 ) . M o t i v e 
i s " t h a t s t a t e o f m i n d w h i c h w o r k s t o 
' s u p p l y t h e r e a s o n t h a t nudges t h e w i l l and 
p r o d s t h e m i n d t o i n d u l g e t h e c r i m i n a l 
i n t e n t . ' " C. Gamble, C h a r a c t e r E v i d e n c e , [A 
C o m p r e h e n s i v e A p p r o a c h ( 1 9 8 7 ) ] a t 42. 
" F u r t h e r m o r e , t e s t i m o n y o f f e r e d f o r t h e 
p u r p o s e o f s h o w i n g m o t i v e i s a l w a y s  
a d m i s s i b l e . I t i s p e r m i s s i b l e i n e v e r y  
c r i m i n a l c a s e t o show t h a t t h e r e was an 
i n f l u e n c e , an i n d u c e m e n t , o p e r a t i n g on t h e 
a c c u s e d , w h i c h may have l e d o r t e m p t e d h i m 
t o commit t h e o f f e n s e . " ( E m p h a s i s i n 
o r i g i n a l , c i t a t i o n s o m i t t e d . ) Bowden v.  
S t a t e , 538 So. 2d 1226, 1235 ( A l a . 1 9 8 8 ) . ' 

"Ex p a r t e R e g i s t e r , 680 So. 2d 225, 227 ( A l a . 1 9 9 4 ) . 
' I f t h e p r i o r b a d a c t f a l l s w i t h i n [ t h e m o t i v e ] 
e x c e p t i o n , and i s r e l e v a n t and r e a s o n a b l y n e c e s s a r y 
t o t h e S t a t e ' s c a s e , a n d t h e e v i d e n c e t h a t t h e 

d c o m m i t t e d t h a t a c t i s c l e a r and c o n c l u s i v e , 
_ a d m i s s i b l e . ' B o y d v. S t a t e , 715 So. 2d 825, 
( A l a . C r i m . App. 1 9 9 7 ) , a f f ' d , 715 So. 2d 852 

( A l a . ) , c e r t . d e n i e d , 525 U.S. 968, 119 S. C t . 416, 
142 L. Ed 2d 338 ( 1 9 9 8 ) . 

" I r v i n was c h a r g e d w i t h m u r d e r c o m m i t t e d d u r i n g 
t h e c o u r s e o f a r o b b e r y . Thus, r o b b e r y was a 
m a t e r i a l e l e m e n t o f t h i s o f f e n s e . However, b e c a u s e 
I r v i n c o n t e n d e d t h a t t h e S t a t e h a d f a i l e d t o p r o v e 

a c c u s e d 
i t i s 
838 
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t h a t he i n t e n d e d t o r o b Thompson, t h e c o l l a t e r a l - a c t 
e v i d e n c e c o n c e r n i n g I r v i n ' s i n v o l v e m e n t i n t h e 
r o b b e r y and m u r d e r o f D a c q u r i e Lane was a d m i s s i b l e 
p u r s u a n t t o t h e m o t i v e e x c e p t i o n t o t h e g e n e r a l 
e x c l u s i o n a r y r u l e . See M c C l e n d o n v. S t a t e , 813 So. 
2d 936, 944 ( A l a . C r i m . App. 2002) ( u p h o l d i n g 
a d m i s s i o n o f a c c u s e d ' s c o l l a t e r a l a c t o f s o l i c i t i n g 
someone t o murder h i s f i r s t w i f e as r e l e v a n t t o 
p r o v e i n t e n t and m o t i v e i n p r o s e c u t i o n f o r 
s o l i c i t i n g m u r d e r o f a c c u s e d ' s s e c o n d w i f e ) ; P r e s l e y  
v. S t a t e , 770 So. 2d 104, 110 ( A l a . C r i m . App. 
1 9 9 9 ) , a f f ' d , 770 So. 2d 114 ( A l a . ) , c e r t . d e n i e d , 
531 U.S. 881, 121 S. C t . 194, 148 L. E d 2d 135 
(2000) ( u p h o l d i n g a d m i s s i o n o f c o l l a t e r a l - a c t 
e v i d e n c e o f o t h e r r o b b e r i e s t o show i n t e n t and 
m o t i v e when d e f e n d a n t a r g u e d t h a t b e c a u s e he d i d n o t 
i n t e n d t o r o b t h e v i c t i m he c o u l d n o t be c o n v i c t e d 
o f c a p i t a l m u r d e r ) . As d i s c u s s e d i n d e t a i l a b o v e , 
g i v e n t h e s i m i l a r i t y o f t h e f a c t s s u r r o u n d i n g t h e 
r o b b e r y and m u r d e r o f J a c k i e Thompson and t h o s e 
s u r r o u n d i n g t h e r o b b e r y and murder o f D a c q u r i e L a ne, 
t h e c i r c u i t c o u r t d i d n o t e r r i n a l l o w i n g e v i d e n c e 
o f D a c q u r i e L a n e ' s r o b b e r y and murder t o be a d m i t t e d 
i n t o e v i d e n c e u n d e r t h e m o t i v e e x c e p t i o n t o t h e 
g e n e r a l e x c l u s i o n a r y r u l e . 

" I r v i n a l s o a r g u e s t h a t t h e p r o b a t i v e v a l u e o f 
t h e e v i d e n c e o f h i s c o l l a t e r a l b a d a c t was 
s u b s t a n t i a l l y o u t w e i g h e d b y t h e d a n g e r o f u n f a i r 
p r e j u d i c e . 

" R e l e v a n t e v i d e n c e i s e v i d e n c e t h a t has 'any 
t e n d e n c y t o make t h e e x i s t e n c e o f any f a c t t h a t i s 
o f c o n s e q u e n c e t o t h e d e t e r m i n a t i o n o f t h e a c t i o n 
more p r o b a b l e o r l e s s p r o b a b l e t h a n i t w o u l d be 
w i t h o u t t h e e v i d e n c e . ' R u l e 401, A l a . R. E v i d . 
' A l l r e l e v a n t e v i d e n c e i s a d m i s s i b l e , e x c e p t as 
o t h e r w i s e p r o v i d e d . ' R u l e 402, A l a . R. E v i d . R u l e 
403, A l a . R. E v i d . , p r o v i d e s : 

" ' A l t h o u g h r e l e v a n t , e v i d e n c e may be 
e x c l u d e d i f i t s p r o b a t i v e v a l u e i s 
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s u b s t a n t i a l l y o u t w e i g h e d b y t h e d a n g e r o f 
u n f a i r p r e j u d i c e , c o n f u s i o n o f t h e i s s u e s , 
o r m i s l e a d i n g t h e j u r y , o r b y 
c o n s i d e r a t i o n s o f undue d e l a y , w a s t e o f 
t i m e , o r n e e d l e s s p r e s e n t a t i o n o f 
c u m u l a t i v e e v i d e n c e . ' 

" I n Hayes v. S t a t e , 717 So. 2d 30, 37 ( A l a . 
C r i m . App. 1 9 9 7 ) , t h i s C o u r t s t a t e d : 

"'The power t o make t h i s d e t e r m i n a t i o n i s 
v e s t e d i n t h e t r i a l c o u r t . Z i e l k e v.  
AmSouth Bank, 703 So. 2d 354, 361 ( A l a . 
C i v . App. 1 9 9 6 ) ; see a l s o C. Gamble, 
Gamble's A l a b a m a R u l e s o f E v i d e n c e § 403. 
We w i l l n o t d i s t u r b s u c h a d e t e r m i n a t i o n 
u n l e s s i t i s c l e a r l y an abuse o f 
d i s c r e t i o n . ' 

" E v i d e n c e o f I r v i n ' s c o l l a t e r a l b a d a c t does n o t f i t 
n e a t l y i n t o a s i n g l e r e c o g n i z e d e x c e p t i o n . R a t h e r , 
i t s p i l l s o v e r i n t o t h r e e o f t h e r e c o g n i z e d 
e x c e p t i o n s . N e v e r t h e l e s s , t h a t e v i d e n c e may be 
a d m i s s i b l e i f s u c h e v i d e n c e i s r e l e v a n t t o t h e 
i s s u e s p r e s e n t e d and i f i t s p r o b a t i v e v a l u e 
o u t w e i g h s any p r e j u d i c i a l e f f e c t t h a t t h a t e v i d e n c e 
m i g h t h a v e . I n N i c k s v. S t a t e , 521 So. 2d 1018, 
1025-26 ( A l a . C r i m . App. 1 9 8 7 ) , a f f ' d , 521 So. 2d 
1035 ( A l a . ) , c e r t . d e n i e d , 487 U.S. 1241, 199 S. C t . 
2916, 101 L. Ed. 2d 948 ( 1 9 8 8 ) , t h i s C o u r t w r o t e : 

"'Alabama l a w p r o v i d e s f o r t h e 
a d m i s s i b i l i t y o f e v i d e n c e o f c o l l a t e r a l 
c r i m e s o r a c t s as p a r t o f t h e p r o s e c u t i o n ' s 
c a s e - i n - c h i e f i f t h e d e f e n d a n t ' s c o l l a t e r a l 
m i s c o n d u c t i s r e l e v a n t t o show h i s g u i l t 
o t h e r t h a n b y s u g g e s t i n g t h a t he i s more 
l i k e l y t o be g u i l t y b e c a u s e o f h i s p a s t 
m i s d e e d s . B r e w e r v. S t a t e , [440 So. 2d 
1155 ( A l a . C r i m . App. 1 9 8 3 ) ] . Numerous 
A l a b a m a c a s e s l i s t t h e e x c e p t i o n s t o t h e 
g e n e r a l e x c l u s i o n a r y r u l e , o r t e s t s f o r 

26 



CR-05-1767 

r e l e v a n c y , w h e r e b y e v i d e n c e o f c o l l a t e r a l 
c r i m e s o r a c t s may be a d m i t t e d . ... A l l 
o f t h e e x c e p t i o n s r e l a t e t o t h e r e l e v a n c y 
o f t h e e v i d e n c e , w h i c h means t h a t e v i d e n c e 
o f s e p a r a t e and d i s t i n c t c r i m e s i s 
a d m i s s i b l e o n l y when t h e e v i d e n c e i s 
r e l e v a n t t o t h e c r i m e c h a r g e d . Mason v.  
S t a t e , 259 A l a . 438, 66 So. 2d 557 ( 1 9 5 3 ) ; 
N o b l e v. S t a t e , 253 A l a . 519, 45 So. 2d 857 
(1950) . 

" ' " A l l e v i d e n c e i s r e l e v a n t 
w h i c h t h r o w s , o r t e n d s t o t h r o w , 
any l i g h t upon t h e g u i l t o r t h e 
i n n o c e n c e o f t h e p r i s o n e r . And 
r e l e v a n t e v i d e n c e w h i c h i s 
i n t r o d u c e d t o p r o v e any m a t e r i a l 
f a c t o u g h t n o t t o be r e j e c t e d 
m e r e l y b e c a u s e i t p r o v e s , o r 
t e n d s t o p r o v e , t h a t a t some 
o t h e r t i m e o r a t t h e same t i m e 
t h e a c c u s e d has bee n g u i l t y o f 
some o t h e r s e p a r a t e , i n d e p e n d e n t 
and d i s s i m i l a r c r i m e . The 
g e n e r a l r u l e i s w e l l s e t t l e d t h a t 
a l l e v i d e n c e must be r e l e v a n t . 
I f e v i d e n c e i s r e l e v a n t upon t h e 
g e n e r a l i s s u e o f g u i l t , o r 
i n n o c e n c e , no v a l i d r e a s o n e x i s t s 
f o r i t s r e j e c t i o n m e r e l y b e c a u s e 
i t may p r o v e , o r may t e n d t o 
p r o v e , t h a t t h e a c c u s e d c o m m i t t e d 
some o t h e r c r i m e , o r may 
e s t a b l i s h some c o l l a t e r a l a nd 
u n r e l a t e d f a c t . E v i d e n c e o f 
o t h e r a c t s t o be a v a i l a b l e must 
have some l o g i c a l c o n n e c t i o n and 
r e v e a l e v i d e n c e o f k n o w l e d g e , 
d e s i g n , p l a n , scheme, o r 
c o n s p i r a c y o f t h e c r i m e c h a r g e d ; 
o r c i r c u m s t a n t i a l e v i d e n c e o f 
i d e n t i t y o f t h e p e r s o n c h a r g e d 
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w i t h t h e c r i m e ; o r t e n d s t o 
c o r r o b o r a t e d i r e c t e v i d e n c e 
a d m i t t e d . ' 

" ' U n d e r h i l l , C r i m i n a l E v i d e n c e § 154 (3d 
e d . 1 9 2 3 ) . I f t h e e v i d e n c e i s n o t so r e m o t e 
as t o l o s e i t s r e l e v a n c y , t h e d e c i s i o n t o 
a l l o w o r n o t a l l o w e v i d e n c e o f c o l l a t e r a l 
c r i m e s o r a c t s as p a r t o f t h e S t a t e ' s 
c a s e - i n - c h i e f r e s t s i n t h e s o u n d d i s c r e t i o n 
o f t h e t r i a l j u d g e . McGhee v. S t a t e , 333 
So. 2d 865 ( A l a . C r . App. 1 9 7 6 ) ; M c D o n a l d  
v. S t a t e , 57 A l a . App. 529, 329 So. 2d 583 
( 1 9 7 5 ) , w r i t q u a s h e d , 295 A l a . 410, 329 So. 
2d 596 ( 1 9 7 6 ) , c e r t . d e n i e d , 429 U.S. 834, 
97 S. C t . 99, 50 L. Ed. 2d 99 ( 1 9 7 6 ) . ' 

"As p r e v i o u s l y s t a t e d , p r o b a t i v e e v i d e n c e o f 
c o l l a t e r a l b a d a c t s may be e x c l u d e d o n l y when i t i s 
' u n d u l y and u n f a i r l y p r e j u d i c i a l . ' H e r e , e v i d e n c e 
a b o u t I r v i n ' s c o l l a t e r a l b a d a c t was r e l e v a n t , was 
n o t a d m i t t e d s i m p l y t o p r o v e I r v i n ' s b a d c h a r a c t e r , 
and was more p r o b a t i v e on t h e i s s u e o f g u i l t t h a n i t 
was p r e j u d i c i a l t o h i s d e f e n s e . A c c o r d i n g l y , t h e 
c o u r t d i d n o t abuse i t s d i s c r e t i o n i n a d m i t t i n g t h i s 
e v i d e n c e . " 

The A l a b a m a Supreme C o u r t r e c e n t l y r e i t e r a t e d t h e 

p r i n c i p l e s s e t f o r t h i n I r v i n and R o b i n s o n g o v e r n i n g t h e 

a d m i s s i b i l i t y o f c o l l a t e r a l b a d a c t e v i d e n c e i n Ex p a r t e 

J a c k s o n , [Ms. 1080390, A u g u s t 28, 2009] So. 3d ( A l a . 

2 0 0 9 ) . I t a l s o e m p h a s i z e d t h a t , e v e n i f e v i d e n c e a b o u t a 

c o l l a t e r a l b a d a c t f a l l s w i t h i n one o f t h e e x c e p t i o n s t o R u l e 

4 0 4 ( b ) , A l a . R. E v i d . , t h e S t a t e must s t i l l d e m o n s t r a t e t h a t 

t h e e v i d e n c e i s r e a s o n a b l y n e c e s s a r y t o i t s c a s e . 
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I n t h i s c a s e , when i t d e t e r m i n e d t h a t t h e e v i d e n c e a b o u t 

t h e k i l l i n g s o f t h e f o u r H i s p a n i c men was a d m i s s i b l e , t h e 

t r i a l c o u r t s t a t e d : 

" I t h i n k i t i s j u s t b a s e d upon t h e c l o s e p r o x i m i t y , 
t h e f a c t t h a t t h e same weapon was u s e d , and t h e f a c t 
t h a t t h e y a r e v e r y s i m i l a r . I t h i n k b o t h t h e v i c t i m 
i n t h i s c a s e and t h e v i c t i m s i n t h e o t h e r c a s e were 
s h o t i n t h e b a c k o f t h e h e a d . 

"... I'm s a y i n g t h e a c t i s a d m i s s i b l e u n d e r 
4 0 4 ( b ) , s i m i l a r e v i d e n c e t e n d i n g t o show t h a t j u s t 
t h e c l o s e f a c t s o f t h e c a s e , how t h e y a r e so -- t h e 
o f f e n s e s a r e so s i m i l a r t o e a c h o t h e r , so c l o s e i n 
t i m e , same weapon u s e d . " 

(R. 11-12.) The d i s s e n t s t a t e s t h a t " t h e t r i a l c o u r t a p p e a r e d 

t o a d m i t t h e e v i d e n c e b a s e d s o l e l y on i t s d e t e r m i n a t i o n t h a t 

t h e c r i m e s were s i m i l a r . " So. 3d a t . I t a l s o 

q u e s t i o n s t h e p u r p o s e o r p u r p o s e s f o r w h i c h t h e S t a t e s o u g h t 

t o a d m i t t h e e v i d e n c e . However, B i l l u p s was t r i e d f o r t h e 

k i l l i n g s o f t h e f o u r H i s p a n i c men b e f o r e he was t r i e d f o r t h e 

k i l l i n g o f L o c k e t t , t h e same j u d g e p r e s i d e d o v e r b o t h t r i a l s , 

a nd much o f t h e same e v i d e n c e was a d m i t t e d i n b o t h t r i a l s . 

Thus, t h e t r i a l c o u r t was a l r e a d y q u i t e f a m i l i a r w i t h t h e 

c o l l a t e r a l b a d a c t e v i d e n c e t h e S t a t e s o u g h t t o a d m i t , and i t 

o b v i o u s l y d i d n o t b e l i e v e t h a t e x t e n s i v e d i s c u s s i o n s i n t h a t 

r e g a r d were n e c e s s a r y f o r i t t o r u l e on t h e a d m i s s i b i l i t y o f 
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t h e e v i d e n c e . I n t h a t r e g a r d , t h e t r i a l c o u r t s p e c i f i c a l l y 

s t a t e d , " I t h i n k I r u l e d i n t h e e a r l i e r c a s e t h a t ... t h a t 

t h i s c a s e was a d m i s s i b l e i n t h a t one. I t e n d t o t h i n k i t 

w o u l d go t h e o t h e r way as w e l l . " (R. 10-11.) 

We a g r e e w i t h t h e t r i a l c o u r t ' s c o n c l u s i o n r e g a r d i n g t h e 

a d m i s s i b i l i t y o f t h e e v i d e n c e a b o u t t h e k i l l i n g s o f t h e f o u r 

H i s p a n i c men. T h e r e were s e v e r a l s i m i l a r i t i e s b e t w e e n t h e two 

o f f e n s e s . I n b o t h c a s e s , t h e v i c t i m s were young and were 

i n v o l v e d w i t h d r u g s . A l s o , i n b o t h c a s e s , B i l l u p s t e l e p h o n e d 

t h e v i c t i m s a n d l u r e d them t o a l o c a t i o n o f h i s c h o o s i n g w i t h 

t h e o f f e r o f m a k i n g a d r u g d e a l , s h o t t h e v i c t i m s i n t h e h e a d 

a f t e r t h e y a r r i v e d a t t h e d e s i g n a t e d l o c a t i o n s , and t h e n t o o k 

t h e v i c t i m s ' p r o p e r t y . F i n a l l y , t h e o f f e n s e s o c c u r r e d w i t h i n 

a p e r i o d o f t h r e e d a y s ; e a c h o c c u r r e d p a r t i a l l y o r c o m p l e t e l y 

a t B i l l u p s ' s h o u s e ; and t h e r e was e v i d e n c e t h a t t h e same gun 

was u s e d a t b o t h c r i m e s c e n e s . 

I n l i g h t o f t h e s i m i l a r i t i e s b e t w e e n t h e two o f f e n s e s , we 

c o n c l u d e t h a t t h e two c r i m e s were c o m m i t t e d " i n t h e same n o v e l 

and p e c u l i a r manner" and t h a t t h e e v i d e n c e a b o u t t h e k i l l i n g s 

o f t h e f o u r H i s p a n i c men was a d m i s s i b l e u n d e r t h e i d e n t i t y a nd 

p l a n o r p a t t e r n e x c e p t i o n s t o t h e g e n e r a l e x c l u s i o n a r y r u l e . 
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F u r t h e r , b e c a u s e b o t h o f f e n s e s i n v o l v e d k i l l i n g s t h a t 

f a c i l i t a t e d r o b b e r i e s f o r d r u g s a n d / o r money, we c o n c l u d e t h a t 

e v i d e n c e a b o u t t h e k i l l i n g s o f t h e f o u r H i s p a n i c m a l e s was 

a l s o a d m i s s i b l e u n d e r t h e i n t e n t and m o t i v e e x c e p t i o n s t o t h e 

g e n e r a l e x c l u s i o n a r y r u l e . 

I n a t t e m p t i n g t o d i s t i n g u i s h t h e two c a s e s , t h e d i s s e n t 

s t a t e s t h a t " [ t ] h e f o u r H i s p a n i c men were n o t l u r e d t o 

B i l l u p s ' s r e s i d e n c e . " So. 3d a t . However, as we 

n o t e d above, t h e e v i d e n c e showed t h a t B i l l u p s l u r e d t h e 

v i c t i m s i n b o t h c a s e s t o a l o c a t i o n o f h i s c h o o s i n g w i t h t h e 

o f f e r o f m a k i n g a d r u g d e a l . The d i s s e n t a l s o n o t e s t h a t 

" [ t ] h e b o d i e s were l e f t i n t h e a p a r t m e n t [ , and ] t h e k i l l e r o r 

k i l l e r s d i d n o t h i n g t o a t t e m p t t o c o n c e a l t h e m u r d e r s . " 

So. 3d a t . However, b e c a u s e t h e k i l l i n g s o f t h e f o u r 

H i s p a n i c men o c c u r r e d a t a l o c a t i o n o t h e r t h a n B i l l u p s ' s 

h o u s e , t h e n e e d t o c o n c e a l t h e m u r d e r s was n o t as g r e a t as i t 

was i n t h e c a s e i n v o l v i n g t h e murd e r o f L o c k e t t . F i n a l l y , t h e 

d i s s e n t d i s c o u n t s e v i d e n c e t h a t a l l o f t h e v i c t i m s were s h o t 

i n t h e h e a d b e c a u s e some o f them a l s o s u s t a i n e d g u n s h o t wounds 

t o o t h e r p a r t s o f t h e i r b o d i e s . However, C o o p e r t e s t i f i e d 

t h a t he t h o u g h t t h a t B i l l u p s s h o t t h e f i r s t two H i s p a n i c men 
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once i n t h e h e a d and t h a t he s h o t t h e o t h e r two more t i m e s 

b e c a u s e t h e y t r i e d t o r u n . I t i s t h e r e f o r e r e a s o n a b l e t o 

c o n c l u d e t h a t t h e y may have s u s t a i n e d g u n s h o t wounds t o o t h e r 

p a r t s o f t h e i r b o d i e s b e c a u s e t h e y t r i e d t o r u n . Thus, t h e 

e v i d e n c e r e f u t e s t h e d i s s e n t ' s a s s e r t i o n t h a t " [ t ] h e s e c r i m e s 

were n o t b o t h c o m m i t t e d i n s u c h a n o v e l o r p e c u l i a r way as t o 

make e v i d e n c e r e g a r d i n g t h e q u a d r u p l e murder a d m i s s i b l e u n d e r 

t h e i d e n t i t y o r common p l a n , scheme, o r d e s i g n e x c e p t i o n s t o 

t h e e x c l u s i o n a r y r u l e . " So. 3d a t . 

We must n e x t d e t e r m i n e w h e t h e r t h e p r o b a t i v e v a l u e o f t h e 

c o l l a t e r a l b a d a c t s e v i d e n c e i s s u b s t a n t i a l l y o u t w e i g h e d b y 

i t s p r e j u d i c i a l e f f e c t s . I n t h i s c a s e , t h r o u g h o u t t h e t r i a l , 

B i l l u p s a t t e m p t e d t o c a s t blame on C o o p e r . The e v i d e n c e a b o u t 

t h e k i l l i n g s o f t h e f o u r H i s p a n i c men had an e x t r e m e l y h i g h 

p r o b a t i v e v a l u e i n l i g h t o f t h e f a c t t h a t B i l l u p s a t t e m p t e d t o 

blame C o o p e r and c o n t e n d e d t h a t he d i d n o t k i l l t h e v i c t i m o r 

know t h a t anyone had been k i l l e d i n h i s h o u s e . The e v i d e n c e 

c o n n e c t e d him t o b o t h c r i m e s c e n e s and a l s o showed t h e m o t i v e , 

i n t e n t , and p l a n b y w h i c h he l u r e d p e o p l e t o s p e c i f i e d 

l o c t i o n s f o r d r u g d e a l s , k i l l e d them, and s t o l e f r o m them. 

B e c a u s e e v i d e n c e f r o m t h e c r i m e s c e n e i n v o l v i n g t h e f o u r 

32 



CR-05-1767 

H i s p a n i c m a l e s t i e d B i l l u p s t o e v i d e n c e f o u n d a t t h e c r i m e 

s c e n e i n t h i s c a s e , t h e e v i d e n c e a b o u t t h e k i l l i n g s o f t h e 

f o u r H i s p a n i c m a l e s was r e a s o n a b l y n e c e s s a r y t o t h e S t a t e ' s 

c a s e and was p l a i n , c l e a r , and c o n c l u s i v e . C o n t r a s t Ex p a r t e 

J a c k s o n , [Ms. 1080390, A u g u s t 28, 2009] So. 3d ( A l a . 

2009) ( h o l d i n g t h a t t h e S t a t e d i d n o t d e m o n s t r a t e t h a t 

e v i d e n c e a b o u t a s e p a r a t e c a p i t a l m urder c o n v i c t i o n was 

r e a s o n a b l y n e c e s s a r y t o i t s c a s e ) . A l t h o u g h t h e e v i d e n c e was 

o b v i o u s l y p r e j u d i c i a l , i t was n o t u n d u l y and u n f a i r l y 

p r e j u d i c i a l . F i n a l l y , t h e t r i a l c o u r t r e p e a t e d l y i n s t r u c t e d 

t h e j u r y , b o t h d u r i n g t h e t r i a l and d u r i n g i t s o r a l c h a r g e , as 

t o t h e p r o p e r u s e o f e v i d e n c e a b o u t c o l l a t e r a l a c t s . See  

S n y d e r v. S t a t e , 893 So. 2d 482, 486-87 ( A l a . 2001) . 

T h e r e f o r e , u n d e r t h e s e c i r c u m s t a n c e s , t h e d a n g e r o f u n f a i r 

p r e j u d i c e d i d n o t s u b s t a n t i a l l y o u t w e i g h t h e p r o b a t i v e v a l u e 

o f t h e e v i d e n c e . 

The d i s s e n t a r g u e s t h a t " [ t ] h e S t a t e ' s e v i d e n c e a g a i n s t 

B i l l u p s i n t h e L o c k e t t s h o o t i n g was s u b s t a n t i a l " and t h a t 

t h e r e was n o t any r e a l d o u b t as t o B i l l u p s ' s i d e n t i t y , m o t i v e , 

o r i n t e n t . So. 3d a t . I t t h e n c o n c l u d e s t h a t 

" [ e ] v i d e n c e o f t h e q u a d r u p l e m u r d e r was, t h e r e f o r e , n o t 
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r e a s o n a b l y n e c e s s a r y t o t h e S t a t e ' s c a s e t o e s t a b l i s h any o f 

t h e t h o s e i s s u e s . " So. 3d a t . C o o p e r t e s t i f i e d f o r 

t h e S t a t e and p r o v i d e d d e t a i l e d t e s t i m o n y , i n c l u d i n g B i l l u p s ' s 

a d m i s s i o n s , a b o u t t h e m u r d e r o f t h e v i c t i m . However, he was 

a c o n v i c t e d f e l o n , and B i l l u p s a t t e m p t e d t o c a s t b l a m e on 

C o o p e r a t e v e r y t u r n . T h e r e f o r e , B i l l u p s ' s i d e n t i t y as t h e 

m u r d e r e r was c e r t a i n l y i n q u e s t i o n . A l s o , t h e d e f e n s e 

e x t e n s i v e l y c r o s s - e x a m i n e d C o o p e r and s p e c i f i c a l l y p o i n t e d o u t 

i n c o n s i s t e n c i e s b e t w e e n h i s t r i a l t e s t i m o n y and a p r i o r 

s t a t e m e n t t o D e t e c t i v e Young. 

We a r e aware o f t h e Alabama Supreme C o u r t ' s d e c i s i o n i n 

Ex p a r t e J a c k s o n , [Ms. 1080390, A u g u s t 28, 2009] So. 3d 

( A l a . 2 0 0 9 ) , and i t s h o l d i n g r e g a r d i n g t h e a d m i s s i o n o f 

c o l l a t e r a l b ad a c t e v i d e n c e . However, u n l i k e i n J a c k s o n , f o r 

t h e r e a s o n s s e t f o r t h a b ove, t h e e v i d e n c e a b o u t t h e k i l l i n g s 

o f t h e f o u r H i s p a n i c m a l e s was r e l e v a n t t o e s t a b l i s h B i l l u p s ' s 

i d e n t i t y , i n t e n t , p a t t e r n o r p l a n , and m o t i v e ; was n o t 

a d m i t t e d s i m p l y t o p r o v e B i l l u p s ' s b a d c h a r a c t e r ; and was more 

p r o b a t i v e t h a n i t was p r e j u d i c i a l t o h i s d e f e n s e b e c a u s e i t 

was r e a s o n a b l y n e c e s s a r y t o t h e S t a t e ' s c a s e and was p l a i n , 

c l e a r , and c o n c l u s i v e . F o r t h e s e r e a s o n s , we c o n c l u d e t h a t 
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t h i s c a s e i s d i s t i n g u i s h a b l e f r o m J a c k s o n . A c c o r d i n g l y , t h e 

t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n i n a d m i t t i n g t h e 

e v i d e n c e . 1 

B i l l u p s a p p e a r s t o a r g u e t h a t t h e t r i a l c o u r t ' s l i m i t i n g 

i n s t r u c t i o n s were n o t s u f f i c i e n t . ( I s s u e X I i n B i l l u p s ' s 

b r i e f . ) The t r i a l c o u r t a s k e d t h e p a r t i e s f o r i n p u t o r 

s u g g e s t i o n s r e g a r d i n g t h e l i m i t i n g i n s t r u c t i o n s . However, 

B i l l u p s d i d n o t o b j e c t t o t h e t r i a l c o u r t ' s i n s t r u c t i o n s . 

T h e r e f o r e , we r e v i e w t h i s argument f o r p l a i n e r r o r . See R u l e 

4 5A, A l a . R. App. P. 

D u r i n g t h e t r i a l a nd d u r i n g i t s i n s t r u c t i o n s t o t h e j u r y , 

t h e t r i a l c o u r t r e p e a t e d l y i n s t r u c t e d t h e j u r y as t o t h e 

1 A t one p o i n t , B i l l u p s makes an o b l i q u e r e f e r e n c e t o t h e 
a d m i s s i o n o f e v i d e n c e a b o u t p r i o r r o b b e r y c o n v i c t i o n s . 
However, he f o c u s e s h i s argument on t h e a l l e g e d e r r o r i n 
a d m i t t i n g e v i d e n c e a b o u t t h e m u r d e r s o f t h e f o u r H i s p a n i c men. 
T h e r e f o r e , we q u e s t i o n w h e t h e r he a c t u a l l y r a i s e s a s e p a r a t e 
a rgument a b o u t t h e r o b b e r y c o n v i c t i o n s . We a l s o n o t e t h a t he 
d i d n o t o b j e c t a t t r i a l a nd t h a t , t h e r e f o r e , any argument i s 
r e v i e w a b l e o n l y f o r p l a i n e r r o r . See R u l e 45A, A l a . R. App. 
P. We n o t e t h a t t h e r e was o n l y one b r i e f r e f e r e n c e t o p r i o r 
armed r o b b e r y c o n v i c t i o n s d u r i n g h i s t e s t i m o n y , t h a t d e t a i l s 
a b o u t t h o s e c o n v i c t i o n s were n o t a d m i t t e d , t h a t t h e 
c o n v i c t i o n s were n o t e m p h a s i z e d i n any way, and t h a t t h e t r i a l 
c o u r t r e p e a t e d l y i n s t r u c t e d t h e j u r y as t o t h e p r o p e r u s e o f 
e v i d e n c e a b o u t p r i o r c o n v i c t i o n s . We a l s o n o t e t h a t B i l l u p s 
was p a r o l e d on June 25, 2001, and t h a t h i s p a r o l e was s e t t o 
e x p i r e on J a n u a r y 20, 2013. T h e r e f o r e , we do n o t f i n d t h a t 
t h e r e was any p l a i n e r r o r i n t h i s r e g a r d . 
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l i m i t e d p u r p o s e f o r w h i c h e v i d e n c e a b o u t t h e k i l l i n g s o f t h e 

f o u r H i s p a n i c men was b e i n g a d m i t t e d . I t a l s o s p e c i f i c a l l y 

i n s t r u c t e d t h e j u r y t h a t i t c o u l d n o t u s e t h e c o l l a t e r a l b a d 

a c t e v i d e n c e t o show B i l l u p s ' s b a d c h a r a c t e r o r t o show t h a t 

he a c t e d i n c o n f o r m i t y t h e r e w i t h . The d e f e n s e d i d n o t o b j e c t 

t o t h e t r i a l c o u r t ' s i n s t r u c t i o n s , and i t d i d n o t a c c e p t t h e 

t r i a l c o u r t ' s i n v i t a t i o n t o p r o v i d e i n p u t r e g a r d i n g t h e 

l i m i t i n g i n s t r u c t i o n s t o be g i v e n . F i n a l l y , we n o t e t h a t s u c h 

e v i d e n c e was n o t o f f e r e d as impeachment e v i d e n c e , b u t r a t h e r 

was p r o p e r l y a d m i s s i b l e f o r o t h e r p u r p o s e s . See J o h n s o n v. 

S t a t e , [Ms. 1041313, O c t o b e r 6, 2006] So. 3d ( A l a . 

2 0 0 6 ) . T h e r e f o r e , t h e d i s s e n t ' s o b j e c t i o n s n o t w i t h s t a n d i n g , 

we do n o t f i n d t h a t t h e r e was any e r r o r , p l a i n o r o t h e r w i s e , 

i n t h i s r e g a r d . 

I I . 

B i l l u p s ' s s e c o n d argument i s t h a t A l a b a m a ' s d e a t h p e n a l t y 

scheme i s u n c o n s t i t u t i o n a l b e c a u s e t h e j u r y does n o t make a l l 

o f t h e f i n d i n g s o f f a c t t h a t a r e n e c e s s a r y t o s u p p o r t t h e 

i m p o s i t i o n o f t h e d e a t h p e n a l t y . We a d d r e s s e d and r e j e c t e d a 

s i m i l a r a rgument i n B a r b e r v. S t a t e , 952 So. 2d 393, 458-59 

( A l a . C r i m . App. 2 0 0 5 ) , as f o l l o w s : 
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" F i r s t , t h e a p p e l l a n t c o n t e n d s t h a t t h e scheme 
i s u n c o n s t i t u t i o n a l b e c a u s e t h e j u r y does n o t make 
a l l o f t h e f i n d i n g s o f f a c t t h a t a r e n e c e s s a r y t o 
s u p p o r t t h e i m p o s i t i o n o f t h e d e a t h p e n a l t y . W i t h 
r e g a r d t o h i s c a s e , he s p e c i f i c a l l y a s s e r t s t h a t t h e 
t r i a l c o u r t , r a t h e r t h a n t h e j u r y , made f i n d i n g s o f 
f a c t as t o w h i c h a g g r a v a t i n g and m i t i g a t i n g 
c i r c u m s t a n c e s e x i s t e d ; t h a t t h e t r i a l c o u r t , r a t h e r 
t h a n t h e j u r y , d e t e r m i n e d t h a t t h e a g g r a v a t i n g 
c i r c u m s t a n c e s o u t w e i g h e d t h e m i t i g a t i n g 
c i r c u m s t a n c e s ; t h a t t h e j u r y d i d n o t a g r e e 
u n a n i m o u s l y on t h e e x i s t e n c e o f t h e two a g g r a v a t i n g 
c i r c u m s t a n c e s ; and t h a t t h e j u r y d i d n o t u n a n i m o u s l y 
f i n d t h a t t h e a g g r a v a t i n g c i r c u m s t a n c e s o u t w e i g h e d 
t h e m i t i g a t i n g c i r c u m s t a n c e s . 

" I n Ex p a r t e W a l d r o p , 859 So. 2d 1181, 1187-88 
( A l a . 2 0 0 2 ) , t h e A l a b a m a Supreme C o u r t e x p l a i n e d : 

" ' I t i s t r u e t h a t u n d e r A l a b a m a l a w a t 
l e a s t one s t a t u t o r y a g g r a v a t i n g 
c i r c u m s t a n c e u n d e r A l a . Code 1975, § 13A-4-
49, must e x i s t i n o r d e r f o r a d e f e n d a n t 
c o n v i c t e d o f a c a p i t a l o f f e n s e t o be 
s e n t e n c e d t o d e a t h . See A l a . Code 1975, § 
1 3 A - 5 - 4 5 ( f ) ( " U n l e s s a t l e a s t one 
a g g r a v a t i n g c i r c u m s t a n c e as d e f i n e d i n 
S e c t i o n 13A-5-49 e x i s t s , t h e s e n t e n c e s h a l l 
be l i f e i m p r i s o n m e n t w i t h o u t p a r o l e . " ) ; 
J o h n s o n v. S t a t e , 823 So. 2d 1, 52 ( A l a . 
C r i m . App. 2001) ( h o l d i n g t h a t i n o r d e r t o 
s e n t e n c e a c a p i t a l d e f e n d a n t t o d e a t h , t h e 
s e n t e n c e r "'must d e t e r m i n e t h e e x i s t e n c e o f 
a t l e a s t one o f t h e a g g r a v a t i n g 
c i r c u m s t a n c e s l i s t e d i n [ A l a . Code 1975,] 
§ 13A-5-49'" ( q u o t i n g Ex p a r t e Woodard, 631 
50. 2d 1065, 1070 ( A l a . C r i m . App. 1 9 9 3 ) ) ) . 
Many c a p i t a l o f f e n s e s l i s t e d i n A l a . Code 
1975, § 13A-5-40, i n c l u d e c o n d u c t t h a t 
c l e a r l y c o r r e s p o n d s t o c e r t a i n a g g r a v a t i n g 
c i r c u m s t a n c e s f o u n d i n § 13A-5-49: 
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" ' " F o r e x a m p l e , t h e c a p i t a l 
o f f e n s e s o f i n t e n t i o n a l m u r d e r 
d u r i n g a r a p e , § 1 3 A - 5 - 4 0 ( a ) ( 3 ) , 
i n t e n t i o n a l m u r d e r d u r i n g a 
r o b b e r y , § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , 
i n t e n t i o n a l m u r d e r d u r i n g a 
b u r g l a r y , § 1 3 A - 5 - 4 0 ( a ) ( 4 ) , and 
i n t e n t i o n a l m u r d e r d u r i n g a 
k i d n a p p i n g , § 1 3 A - 5 - 4 0 ( a ) ( 1 ) , 
p a r a l l e l t h e a g g r a v a t i n g 
c i r c u m s t a n c e t h a t ' [ t ] h e c a p i t a l 
o f f e n s e was c o m m i t t e d w h i l e t h e 
d e f e n d a n t was e n g a g e d ... [ i n a] 
r a p e , r o b b e r y , b u r g l a r y o r 
k i d n a p p i n g , ' § 1 3 A - 5 - 4 9 ( 4 ) . " 

"'Ex p a r t e Woodard, 631 So. 2d a t 1070-71 
( a l t e r a t i o n s and o m i s s i o n i n o r i g i n a l ) . 

" ' F u r t h e r m o r e , when a d e f e n d a n t i s 
f o u n d g u i l t y o f a c a p i t a l o f f e n s e , "any 
a g g r a v a t i n g c i r c u m s t a n c e w h i c h t h e v e r d i c t 
c o n v i c t i n g t h e d e f e n d a n t e s t a b l i s h e s was 
p r o v e n b e y o n d a r e a s o n a b l e d o u b t a t t r i a l 
s h a l l be c o n s i d e r e d as p r o v e n b e y o n d a 
r e a s o n a b l e d o u b t f o r p u r p o s e s o f t h e 
s e n t e n c i n g h e a r i n g . " A l a . Code 1975, § 
1 3 A - 5 - 4 5 ( e ) ; see a l s o A l a . Code 1975, § 
13A-5-50 ("The f a c t t h a t a p a r t i c u l a r 
c a p i t a l o f f e n s e as d e f i n e d i n S e c t i o n 
13A-5-40(a) n e c e s s a r i l y i n c l u d e s one o r 
more a g g r a v a t i n g c i r c u m s t a n c e s as s p e c i f i e d 
i n S e c t i o n 13A-5-49 s h a l l n o t be c o n s t r u e d 
t o p r e c l u d e t h e f i n d i n g and c o n s i d e r a t i o n 
o f t h a t r e l e v a n t c i r c u m s t a n c e o r 
c i r c u m s t a n c e s i n d e t e r m i n i n g s e n t e n c e . " ) . 
T h i s i s known as " d o u b l e - c o u n t i n g " o r 
" o v e r l a p , " and A l a b a m a c o u r t s "have 
r e p e a t e d l y u p h e l d d e a t h s e n t e n c e s where t h e 
o n l y a g g r a v a t i n g c i r c u m s t a n c e s u p p o r t i n g 
t h e d e a t h s e n t e n c e o v e r l a p s w i t h an e l e m e n t 
o f t h e c a p i t a l o f f e n s e . " Ex p a r t e T r a w i c k , 
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698 So. 2d 162, 178 ( A l a . 1 9 9 7 ) ; see a l s o 
C o r a l v. S t a t e , 628 So. 2d 954, 965 ( A l a . 
C r i m . App. 1 9 9 2 ) . 

" ' B e c a u s e t h e j u r y c o n v i c t e d W a l d r o p 
o f two c o u n t s o f mu r d e r d u r i n g a r o b b e r y i n 
t h e f i r s t d e g r e e , a v i o l a t i o n o f A l a . Code 
1975, § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , t h e s t a t u t o r y 
a g g r a v a t i n g c i r c u m s t a n c e o f c o m m i t t i n g a 
c a p i t a l o f f e n s e w h i l e e n g a g e d i n t h e 
c o m m i s s i o n o f a r o b b e r y , A l a . Code 1975, § 
1 3 A - 5 - 4 9 ( 4 ) , was " p r o v e n b e y o n d a 
r e a s o n a b l e d o u b t . " A l a . Code 1975, § 13A-
5 - 4 5 ( e ) ; A l a . Code 1975, § 13A-5-50. O n l y 
one a g g r a v a t i n g c i r c u m s t a n c e must e x i s t i n 
o r d e r t o impose a s e n t e n c e o f d e a t h . A l a . 
Code 1975, § 1 3 A - 5 - 4 5 ( f ) . Thus, i n 
W a l d r o p ' s c a s e , t h e j u r y , and n o t t h e t r i a l 
j u d g e , d e t e r m i n e d t h e e x i s t e n c e o f t h e 
" a g g r a v a t i n g c i r c u m s t a n c e n e c e s s a r y f o r 
i m p o s i t i o n o f t h e d e a t h p e n a l t y . " R i n g , 
536 U.S. a t 609, 122 S. C t . a t 2443. 
T h e r e f o r e , t h e f i n d i n g s r e f l e c t e d i n t h e 
j u r y ' s v e r d i c t a l o n e e x p o s e d W a l d r o p t o a 
r a n g e o f p u n i s h m e n t t h a t h a d as i t s maximum 
t h e d e a t h p e n a l t y . T h i s i s a l l R i n g and 
A p p r e n d i r e q u i r e . ' 

" ( F o o t n o t e o m i t t e d . ) " 

I n t h i s c a s e , b e c a u s e t h e j u r y c o n v i c t e d B i l l u p s o f t h e 

c a p i t a l o f f e n s e o f r o b b e r y - m u r d e r , t h a t a g g r a v a t i n g 

c i r c u m s t a n c e was p r o v e n b e y o n d a r e a s o n a b l e d o u b t . T h e r e f o r e , 

t h e j u r y , and n o t t h e j u d g e , d e t e r m i n e d t h e e x i s t e n c e o f t h e 

" a g g r a v a t i n g c i r c u m s t a n c e n e c e s s a r y f o r i m p o s i t i o n o f t h e 

d e a t h p e n a l t y . " R i n g , 536 U.S. a t 609, 122 S. C t . a t 2443. 
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A l s o , b e c a u s e t h e j u r y f o u n d t h e e x i s t e n c e o f one a g g r a v a t i n g 

c i r c u m s t a n c e , B i l l u p s was e x p o s e d t o o r e l i g i b l e f o r t h e d e a t h 

p e n a l t y , a n d " [ t ] h e t r i a l c o u r t ' s s u b s e q u e n t d e t e r m i n a t i o n 

t h a t t h e m u r d e r [was] e s p e c i a l l y h e i n o u s , a t r o c i o u s , o r c r u e l 

i s a f a c t o r t h a t has a p p l i c a t i o n o n l y i n w e i g h i n g t h e 

m i t i g a t i n g c i r c u m s t a n c e s and t h e a g g r a v a t i n g c i r c u m s t a n c e s . " 

W a l d r o p , 859 So. 2d a t 1190. A c c o r d i n g l y , t h e r e was n o t a 

R i n g v i o l a t i o n i n t h i s c a s e , and B i l l u p s ' s a r g u m e n t s t o t h e 

c o n t r a r y a r e w i t h o u t m e r i t . 

I I I . 

B i l l u p s ' s t h i r d a rgument i s t h a t t h e t r i a l c o u r t s h o u l d 

have g r a n t e d h i m f u n d s t o h i r e a p r i v a t e p s y c h o l o g i s t a n d a 

m i t i g a t i o n e x p e r t . 2 The r e c o r d shows t h a t he f i l e d m o t i o n s t o 

h i r e a p s y c h o l o g i s t , a m i t i g a t i o n e x p e r t , and an i n v e s t i g a t o r . 

The t r i a l c o u r t g r a n t e d t h e m o t i o n f o r f u n d s t o h i r e an 

i n v e s t i g a t o r . However, w i t h r e g a r d t o t h e m o t i o n s f o r f u n d s 

t o h i r e a p r i v a t e p s y c h o l o g i s t and a m i t i g a t i o n e x p e r t , t h e 

t r i a l c o u r t n o t e d : " D e n i e d . The C o u r t has b e e n i n f o r m e d t h a t 

2 B i l l u p s a l s o l i s t s a f i r e a r m s e x p e r t i n h i s i s s u e 
s t a t e m e n t , b u t he does n o t i n c l u d e any argument i n t h a t 
r e g a r d . T h e r e f o r e , h i s b r i e f does n o t c o m p l y w i t h t h e 
r e q u i r e m e n t s o f R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., and we w i l l 
n o t a d d r e s s i t . 
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p r e v i o u s c o u n s e l f o r K e n n e t h B i l l u p s h i r e d Dr. K i m b e r l y 

A c k e r s o n as a p o s s i b l e m i t i g a t i o n e x p e r t and p s y c h o l o g i s t , b u t 

Dr. A c k e r s o n d i d n o t f i n d any i n f o r m a t i o n t h a t w o u l d have b e e n 

b e n e f i c i a l t o t h e D e f e n d a n t . " (C.R. 23.) A l s o , d u r i n g a 

h e a r i n g on t h e m o t i o n s , a f t e r e x p l a i n i n g i t s u n d e r s t a n d i n g o f 

A c k e r s o n ' s f i n d i n g s f r o m B i l l u p s ' s p r e v i o u s c a s e , t h e t r i a l 

c o u r t i n s t r u c t e d d e f e n s e c o u n s e l t o t a l k t o B i l l u p s ' s p r e v i o u s 

c o u n s e l and A c k e r s o n , t o f i n d o u t what i n f o r m a t i o n t h e y h a d , 

and t o f i l e u p d a t e d m o t i o n s a f t e r w a r d i f n e c e s s a r y . D e f e n s e 

c o u n s e l d i d n o t f i l e any s u b s e q u e n t m o t i o n s r e q u e s t i n g f u n d s 

t o h i r e a m i t i g a t i o n e x p e r t a n d / o r a p s y c h o l o g i s t . A l s o , j u s t 

b e f o r e t h e t r i a l s t a r t e d and a g a i n j u s t b e f o r e t h e p e n a l t y 

p h a s e s t a r t e d , d e f e n s e c o u n s e l s p e c i f i c a l l y a d v i s e d t h e t r i a l 

c o u r t t h a t A c k e r s o n h a d p e r f o r m e d a m e n t a l e v a l u a t i o n o f 

B i l l u p s f o r t h e p r e v i o u s t r i a l a nd s t a t e d t h a t she r e a l l y 

c o u l d n o t p r o v i d e a n y t h i n g t h a t w o u l d be b e n e f i c i a l t o h i m i n 

t h i s c a s e . Under t h e s e c i r c u m s t a n c e s , we do n o t f i n d t h a t t h e 

t r i a l c o u r t c o m m i t t e d any e r r o r i n t h i s r e g a r d . 

I V . 

B i l l u p s ' s f o u r t h argument i s t h a t t h e t r i a l c o u r t e r r e d 

i n d e n y i n g h i s m o t i o n f o r d i s c o v e r y o f a t r a n s c r i p t , e x h i b i t s , 
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and m e m o r i a l i z a t i o n o f t h e g r a n d j u r y p r o c e e d i n g s and a l i s t 

o f t h e g r a n d j u r y members. We a d d r e s s e d a s i m i l a r r e q u e s t f o r 

g r a n d j u r y i n f o r m a t i o n i n B l a c k m o n v. S t a t e , 7 So. 3d 397, 

408-10 ( A l a . C r i m . App. 2 0 0 5 ) , as f o l l o w s : 

" B l a c k m o n a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 
d e n y i n g h e r m o t i o n r e q u e s t i n g d i s c o v e r y o f t h e 
t r a n s c r i p t o f t h e g r a n d - j u r y p r o c e e d i n g s . 
S p e c i f i c a l l y , she a r g u e s t h a t , b e c a u s e she was 
i n d i c t e d f o r c a p i t a l m u r d e r , she h a d a ' s p e c i a l ' 
n e e d t o r e v i e w t h e g r a n d - j u r y p r o c e e d i n g s . 

" B l a c k m o n was i n d i c t e d f o r c a p i t a l m u r d e r i n 
A u g u s t 1999. I n M a r c h 2001, B l a c k m o n moved t h a t she 
be a l l o w e d d i s c o v e r y o f t h e t r a n s c r i p t , e x h i b i t s , 
and any o t h e r m e m o r i a l i z a t i o n o f t h e g r a n d j u r y 
p r o c e e d i n g s . The m o t i o n l i s t e d o n l y one g r o u n d i n 
s u p p o r t o f t h e d i s c o v e r y o f t h i s e v i d e n c e -- t h a t 
B l a c k m o n h a d been i n d i c t e d f o r c a p i t a l m u r d e r . 

"Alabama has l o n g p r o t e c t e d t h e s e c r e c y o f 
g r a n d - j u r y p r o c e e d i n g s . See § 12-16-214, A l a . Code 
1975. 'The l o n g t i m e r u l e , s a n c t i o n e d b y o u r 
c o u r t s , i s t h a t t h e p r o c e e d i n g s b e f o r e a g r a n d j u r y 
a r e e s s e n t i a l l y s e c r e t . ' S t e w a r d v. S t a t e , 55 A l a . 
App. 238, 240, 314 So. 2d 313, 315 ( A l a . C r i m . App. 
1 9 7 5 ) . However, a d e f e n d a n t may be a l l o w e d t o 
i n s p e c t g r a n d - j u r y p r o c e e d i n g s i f t h e d e f e n d a n t 
meets t h e t h r e s h o l d t e s t o f s h o w i n g a 
' p a r t i c u l a r i z e d n e e d ' f o r b r e a c h i n g t h e s e c r e c y o f 
t h o s e p r o c e e d i n g s . As t h i s C o u r t s t a t e d i n M i l l i c a n  
v. S t a t e , 423 So. 2d 268 ( A l a . C r i m . App. 1 9 8 2 ) : 

" ' B e f o r e a d e f e n d a n t i s a l l o w e d t o 
i n s p e c t a t r a n s c r i p t o f a S t a t e ' s w i t n e s s 
who t e s t i f i e d b e f o r e t h e g r a n d j u r y o r 
b e f o r e a t r i a l j u d g e s h o u l d c o n d u c t an i n  
camera i n s p e c t i o n o f s u c h t e s t i m o n y , see 
P a l e r m o [ v . U n i t e d S t a t e s , 360 U.S. 343 
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( 1 9 5 9 ) , ] a n d P a t e [v. S t a t e , 415 So. 2d 
1140 ( A l a . 1 9 8 1 ) ] , t h e d e f e n d a n t s h o u l d a t 
l e a s t and a t a v e r y minimum make some o f f e r 
o f p r o o f (1) t h a t t h e m a t t e r s c o n t a i n e d i n 
t h e w i t n e s s ' g r a n d j u r y t e s t i m o n y were 
r e l e v a n t t o t h e s u b j e c t m a t t e r o f t h e 
p r o s e c u t i o n ; (2) and t h a t t h e r e e x i s t s an 
i n c o n s i s t e n c y b e t w e e n g r a n d j u r y t e s t i m o n y 
and t r i a l t e s t i m o n y . U n l e s s d e f e n s e 
c o u n s e l i s m e r e l y g o i n g on a f i s h i n g 
e x p e d i t i o n , he w i l l have some i n f o r m a t i o n 
as t o t h e p a r t i c u l a r i n c o n s i s t e n c y i n t h e 
d e f e n d a n t ' s t e s t i m o n y . I n t h i s c a s e no 
s u c h s h o w i n g was made and t h e e x i s t e n c e o f 
any i n c o n s i s t e n c y b e t w e e n t h e w i t n e s s ' 
t r i a l a nd g r a n d j u r y t e s t i m o n y was n e v e r 
e v e n a l l e g e d . Cooks [v. S t a t e , 50 A l a . 
App. 49, 276 So. 2d 634 ( A l a . C r i m . App. 
1 9 7 3 ) ] . A l s o , t h e r e was no s h o w i n g t h a t 
t h e w i t n e s s ' g r a n d j u r y t e s t i m o n y , i f 
a v a i l a b l e , was " o f s u c h n a t u r e t h a t w i t h o u t 
i t t h e d e f e n d a n t ' s t r i a l w o u l d be 
f u n d a m e n t a l l y u n f a i r . " C o o k s , 50 A l a . App. 
a t 54, 276 So. 2d 634. See a l s o H usch v.  
S t a t e , 211 A l a . 274, 276, 100 So. 321 
( 1 9 2 4 ) . ("Moreover, i f t h e s o l i c i t o r h a d 
h a d s u c h a s t a t e m e n t i n h i s p o s s e s s i o n , 
d e f e n d a n t c o u l d have r e q u i r e d i t s 
p r o d u c t i o n b y a r u l e o f t h e c o u r t i f he 
t h o u g h t i t was f a v o r a b l e t o him.") 

" ' I n l a y i n g t h e p r o p e r p r e d i c a t e f o r 
e x a m i n a t i o n o f a w i t n e s s ' g r a n d j u r y 
t e s t i m o n y , i t s h o u l d a l s o be e s t a b l i s h e d 
t h a t t h e w i t n e s s t e s t i f i e d b e f o r e t h e g r a n d 
j u r y and t h a t s u c h t e s t i m o n y was r e c o r d e d 
o r r e d u c e d t o w r i t i n g , u n l e s s a g r a n d j u r o r 
w i l l be c a l l e d t o d i s c l o s e t h e t e s t i m o n y o f 
t h e w i t n e s s . A l a b a m a Code 1975, S e c t i o n 
12-16-201. 
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"'"When t h e d e f e n d a n t , i n e f f e c t , 
a s k s f o r t h e S t a t e D i s t r i c t 
A t t o r n e y t o p r o d u c e a document, 
he s h o u l d a t l e a s t e s t a b l i s h t h a t 
t h i s S t a t e o f f i c i a l has s u c h 
document o r a c o p y t h e r e o f i n h i s 
p o s s e s s i o n b e f o r e t h e t r i a l c o u r t 
w i l l be p u t i n e r r o r . " S t r a n g e  
v. S t a t e , 43 A l a . App. 599, 606, 
197 So. 2d 437 [ ( 1 9 6 6 ) ] , c e r t . 
d i s m i s s e d , 280 A l a . 718, 197 So. 
2d 447 ( 1 9 6 [ 7 ] ) . 

"'Once t h e d e f e n d a n t has l a i d a p r o p e r 
p r e d i c a t e f o r t h e impeachment o f a w i t n e s s 
who t e s t i f i e d b e f o r e t h e g r a n d j u r y , t h e 
t r i a l j u d g e s h o u l d c o n d u c t an i n camera 
i n s p e c t i o n as o u t l i n e d i n P a l e r m o , s u p r a , 
a n d P a t e , s u p r a , t o d e t e r m i n e (1) w h e t h e r 
t h e s t a t e m e n t made b y t h e w i t n e s s b e f o r e 
t h e g r a n d j u r y " d i f f e r e d i n any r e s p e c t s 
f r o m s t a t e m e n t s made t o t h e j u r y d u r i n g 
t r i a l , " P a t e , s u p r a , and (2) w h e t h e r t h e 
g r a n d j u r y t e s t i m o n y r e q u e s t e d by t h e 
d e f e n d a n t "was o f s u c h a n a t u r e t h a t 
w i t h o u t i t t h e d e f e n d a n t ' s t r i a l w o u l d be 
f u n d a m e n t a l l y u n f a i r . " P a t e , s u p r a . T h i s 
p r o c e d u r e w i l l b e s t p r e s e r v e and p r o t e c t 
t h e l e g i s l a t i v e d e t e r m i n a t i o n t h a t " i t i s 
e s s e n t i a l t o t h e f a i r a nd i m p a r t i a l 
a d m i n i s t r a t i o n o f j u s t i c e t h a t a l l g r a n d 
j u r y p r o c e e d i n g s be s e c r e t and t h a t t h e 
s e c r e c y o f s u c h p r o c e e d i n g s , r e m a i n 
i n v i o l a t e . " A l a b a m a Code 1975, S e c t i o n s 

12-16-214 t h r o u g h 226.' 

"423 So. 2d a t 270-71. 
t h a t 

o r 
" N o n e t h e l e s s , A l a b a m a has no s t a t u t e t l 

r e q u i r e s t h a t g r a n d - j u r y p r o c e e d i n g s be r e c o r d e d 
o t h e r w i s e m e m o r i a l i z e d . I n S t a l l w o r t h v. S t a t e , 868 
So. 2d 1128 ( A l a . C r i m . App. 2 0 0 1 ) , t h e d e f e n d a n t 
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a r g u e d t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g h e r 
m o t i o n t o t r a n s c r i b e t h e g r a n d - j u r y t e s t i m o n y . I n 
u p h o l d i n g t h e c i r c u i t c o u r t ' s r u l i n g , we s t a t e d : 

" ' " I n A l a b a m a t h e r e i s no 
s t a t u t e r e q u i r i n g t h a t t e s t i m o n y 
b e f o r e a g r a n d j u r y be r e c o r d e d . 
'A G r a n d J u r y i s n o t r e q u i r e d t o 
c o m p i l e r e c o r d s a n d t h e t e s t i m o n y 
i n t h e a b s e n c e o f a s t a t u t e 
r e q u i r i n g p r e s e r v a t i o n o f t h e 
p r o c e e d i n g s . S t a t e ex r e l . 
B a x l e y v. S t r a w b r i d g e , 52 A l a . 
App. 685, 296 So. 2d 779 [ ( A l a . 
C r i m . App. 1 9 7 4 ) ] . T h e r e i s no 
s u c h s t a t u t e i n t h i s s t a t e . ' 
S o m m e r v i l l e v. S t a t e , 361 So. 2d 
386, 388 ( A l a . C r . A p p . ) , c e r t . 
d e n i e d , 361 So. 2d 389 ( A l a . 
1 9 7 8 ) , c e r t . d e n i e d , 439 U.S. 
1118, 99 S. C t . 1027, 59 L. Ed. 
2d 78 ( 1 9 7 9 ) . See a l s o G a i n e s v.  
S t a t e , 52 A l a . App. 29, 30, 288 
So. 2d 810, 812, c e r t . d e n i e d , 
292 A l a . 720, 288 So. 2d 813 
( 1 9 7 3 ) , c e r t . d e n i e d , 419 U.S. 
851, 95 S. C t . 92, 42 L. Ed. 2d 
82 ( 1 9 7 4 ) . B e c a u s e t h e r e was no 
l e g a l r e q u i r e m e n t t h a t t h e g r a n d 
j u r y p r o c e e d i n g s be r e c o r d e d , 
t h i s c o n t e n t i o n i s w i t h o u t 
m e r i t . " ' 

" S t a l l w o r t h , 868 So. 2d a t 1139, q u o t i n g H a r d y v.  
S t a t e , 804 So. 2d 247, 287 ( A l a . C r i m . App. 1 9 9 9 ) , 
a f f ' d , 804 So. 2d 298 ( A l a . 2 0 0 0 ) . See a l s o S t e w a r d  
v. S t a t e , s u p r a . 

" A t t h e p r e t r i a l h e a r i n g on t h i s m o t i o n , t h e 
p r o s e c u t o r s t a t e d t h a t i t was t h e p o l i c y o f t h e 
d i s t r i c t a t t o r n e y ' s o f f i c e t o n o t r e c o r d t h e g r a n d -
j u r y p r o c e e d i n g s and t h a t he h a d no k n o w l e d g e t h a t 
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t h e g r a n d - j u r y p r o c e e d i n g s h a d bee n r e c o r d e d i n t h i s 
c a s e . N e i t h e r d i d B l a c k m o n show a ' p a r t i c u l a r i z e d 
n e e d ' t o b r e a c h t h e s e c r e c y o f t h e g r a n d - j u r y 
p r o c e e d i n g s . B a s e d on t h e c a s e s c i t e d above, we 
c o n c l u d e t h a t t h e c i r c u i t c o u r t c o m m i t t e d no e r r o r 
i n d e n y i n g t h i s m o t i o n made a f t e r B l a c k m o n had been 
i n d i c t e d . C f . M c K i s s a c k v. S t a t e , 926 So. 2d 367 
( A l a . 2005) ( r e q u e s t t o p r e s e r v e g r a n d - j u r y 
p r o c e e d i n g s was made b e f o r e g r a n d j u r y was 
e m p a n e l e d ) . " 

I n h i s w r i t t e n m o t i o n f o r d i s c o v e r y w i t h r e g a r d t o t h e 

g r a n d j u r y p r o c e e d i n g s , B i l l u p s c i t e d g e n e r a l p r i n c i p l e s o f 

l a w and made a f l e e t i n g r e f e r e n c e t o t h e p o s s i b i l i t y o f 

i m p e a c h i n g w i t n e s s e s . D u r i n g t h e h e a r i n g on t h e m o t i o n , t h e 

f o l l o w i n g o c c u r r e d : 

"THE COURT: N e x t i s m o t i o n f o r o r d e r p e r m i t t i n g 
d i s c o v e r y o f t r a n s c r i p t s , e x h i b i t s , a nd o t h e r 
m e m o r i a l i z a t i o n o f t h e g r a n d j u r y p r o c e e d i n g s , and 
a l i s t o f g r a n d j u r y members. [ D e f e n s e c o u n s e l ] , 
a n y t h i n g t h a t you n e e d t o add t o t h i s ? 

"[DEFENSE COUNSEL]: J u d g e , o t h e r t h a n t h e f a c t 
t h a t t h e e v i d e n c e i s so s l i m , we'd l i k e t o know how 
t h e y g o t an i n d i c t m e n t . And I u n d e r s t a n d t h a t g r a n d 
j u r y p r o c e e d i n g s n o r m a l l y a r e c l o s e d . B u t i n t h i s 
c a s e , i t i s c a p i t a l m u r d e r . We'd l i k e t h e C o u r t t o 
c o n s i d e r g i v i n g us t h a t . 

"THE COURT: W e l l , I d o n ' t t h i n k t h e r e ' s any 
c a s e l a w t h a t I know o f t h a t s a y s t h a t s h o u l d be 
g i v e n j u s t b e c a u s e t h e d e f e n s e t h i n k s t h e c a s e may 
be weak o r n o t weak. I know t h a t i n h i s o t h e r c a s e , 
I d i d o r d e r t h a t t h e d i s t r i c t a t t o r n e y ' s o f f i c e g i v e 
me a c o p y o f t h e g r a n d j u r y t e s t i m o n y f o r 
impeachment p u r p o s e s , w h i c h I d i d . And I ' l l do 
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t h a t . T h a t ' s c o v e r e d i n h e r e , I t h i n k , as w e l l i n 
y o u r m o t i o n . 

"[DEFENSE COUNSEL]: Y e s , s i r . 

"THE COURT: So t o t h e e x t e n t t h a t i t r e q u e s t s 
t h a t you g e t i t f o r impeachment p u r p o s e s , I ' l l d e ny 
i t . B u t I ' l l r e v i e w t h e g r a n d j u r y t e s t i m o n y 
m y s e l f . A n d i f t h e r e ' s s o m e t h i n g I t h i n k i s 
a p p r o p r i a t e f o r impeachment p u r p o s e s , I w i l l g i v e 
t h a t t o y ou, b u t i t ' s o t h e r w i s e d e n i e d . " 

(R. 28-29.) F i n a l l y , t h e t r i a l c o u r t a l s o e n t e r e d t h e 

f o l l o w i n g o r d e r w i t h r e g a r d t o t h e m o t i o n : 

" G r a n t e d t o t h e e x t e n t t h a t t h e D i s t r i c t A t t o r n e y ' s 
O f f i c e s h a l l p r o v i d e t h e C o u r t w i t h a c o p y o f t h e 
G r a n d J u r y t e s t i m o n y o f w i t n e s s e s i n t h i s c a s e (by 
3 / 1 7 / 0 6 ) . The C o u r t w i l l r e v i e w s a i d t e s t i m o n y i n 
camera and n o t i f y d e f e n s e c o u n s e l i f s a i d t e s t i m o n y 
i n c l u d e s a n y e x c u l p a t o r y e v i d e n c e , i n c l u d i n g 
n o t i f i c a t i o n r e g a r d i n g impeachment m a t e r i a l a f t e r a 
w i t n e s s has t e s t i f i e d . O t h e r w i s e , t h e m o t i o n i s 
d e n i e d . " 

(C.R. 24.) 

I n t h i s c a s e , B i l l u p s made b a r e a l l e g a t i o n s a nd c i t e d 

g e n e r a l p r i n c i p l e s o f l a w , b u t d i d n o t show a p a r t i c u l a r i z e d 

n e e d t o b r e a c h t h e s e c r e c y o f t h e g r a n d j u r y p r o c e e d i n g s . 

A l s o , t h e t r i a l c o u r t s p e c i f i c a l l y s t a t e d t h a t i t w o u l d r e v i e w 

t h e g r a n d j u r y t e s t i m o n y a n d n o t i f y d e f e n s e c o u n s e l as t o t h e 

e x i s t e n c e o f any e x c u l p a t o r y e v i d e n c e , i n c l u d i n g impeachment 
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m a t e r i a l . 3 Under t h e s e c i r c u m s t a n c e s , t h e t r i a l c o u r t d i d n o t 

e r r i n d e n y i n g B i l l u p s ' s m o t i o n f o r d i s c o v e r y w i t h r e s p e c t t o 

t h e g r a n d j u r y p r o c e e d i n g s . 

B i l l u p s ' s f i f t h a r gument i s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n i n l i m i n e as t o a l l e g e d l y p r e j u d i c i a l 

p h o t o g r a p h s . 

" ' " P h o t o g r a p h i c e v i d e n c e i s a d m i s s i b l e 
i n a c r i m i n a l p r o s e c u t i o n i f i t t e n d s t o 
p r o v e o r d i s p r o v e some d i s p u t e d o r m a t e r i a l 
i s s u e , t o i l l u s t r a t e some r e l e v a n t f a c t o r 
e v i d e n c e , o r t o c o r r o b o r a t e o r d i s p u t e 
o t h e r e v i d e n c e i n t h e c a s e . P h o t o g r a p h s 
t h a t t e n d t o s h e d l i g h t on, t o s t r e n g t h e n , 
o r t o i l l u s t r a t e o t h e r t e s t i m o n y p r e s e n t e d 
may be a d m i t t e d i n t o e v i d e n c e F i n a l l y 
p h o t o g r a p h i c e v i d e n c e , i f r e l e v a n t , i s 
a d m i s s i b l e even i f i t has a t e n d e n c y t o 
i n f l a m e t h e minds o f t h e j u r o r s . " ' 

"Gaddy v. S t a t e , 698 So. 2d 1 10 0 , 1 14 8 ( A l a . C r . 
App. 1 9 9 5 ) , a f f ' d , 698 So. 2d 1150 ( A l a . 1997 ) 
( q u o t i n g Ex p a r t e S i e b e r t , 555 So. 2d 780, 783-84 
( A l a . 1 9 8 9 ) ) . F u r t h e r m o r e , p h o t o g r a p h s t h a t d e p i c t 

3 I n h i s b r i e f t o t h i s c o u r t , B i l l u p s a r g u e s " t h a t t h e 
t r i a l c o u r t s h o u l d have r e v i e w e d g r a n d j u r y p r o c e e d i n g s a t a 
minimum t o e n s u r e t h a t [he] r e c e i v e d a f a i r a nd i m p a r t i a l 
t r i a l i n h i s d e a t h p e n a l t y c a s e . " ( B i l l u p s ' s b r i e f a t p. 34.) 
However, as s e t f o r t h h e r e i n , t h e t r i a l c o u r t s p e c i f i c a l l y 
s t a t e d t h a t i t w o u l d do j u s t t h a t , and t h e r e i s n o t any 
i n d i c a t i o n i n t h e r e c o r d t h a t i t d i d n o t do s o . T h e r e f o r e , 
B i l l u p s ' s a rgument t o t h e c o n t r a r y i s n o t s u p p o r t e d b y t h e 
r e c o r d . 
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t h e c r i m e s c e n e a r e r e l e v a n t and t h e r e f o r e 
a d m i s s i b l e . A u l t m a n v. S t a t e , 621 So. 2d 353 ( A l a . 
C r . App. 1 9 9 2 ) , c e r t . d e n i e d , 510 U.S. 954, 114 S. 
C t . 407 , 12 6 L. Ed. 2d 354 ( 1 9 9 3 ) ; Ex p a r t e S i e b e r t , 
555 So. 2d 780, 783-84 ( A l a . 1 9 8 9 ) , c e r t . d e n i e d , 
497 U.S. 1032, 110 S. C t . 3297, 111 L. Ed. 2d 806 
( 1 9 9 0 ) ; H i l l v. S t a t e , 516 So. 2d 876 ( A l a . C r . App. 
1 9 8 7 ) . F i n a l l y , p h o t o g r a p h s may be a d m i s s i b l e even 
i f t h e y a r e c u m u l a t i v e o r d e m o n s t r a t e u n d i s p u t e d 
f a c t s . S t a n t o n v. S t a t e , 648 So. 2d 638 ( A l a . C r . 
App. 1 9 9 4 ) ; H o p k i n s v. S t a t e , 429 So. 2d 1146, 1157 
( A l a . C r . App. 1 9 8 3 ) . " 

Hyde v. S t a t e , 778 So. 2d 199, 234-35 ( A l a . C r i m . App. 1 9 9 8 ) , 

a f f ' d , 778 So. 2d 237 ( A l a . 2 0 0 0 ) . 

" ' [ P ] h o t o g r a p h s d e p i c t i n g t h e c h a r a c t e r and 
l o c a t i o n o f wounds on a d e c e a s e d ' s body a r e 
a d m i s s i b l e even t h o u g h t h e y a r e c u m u l a t i v e 
and a r e b a s e d on u n d i s p u t e d m a t t e r s . 
Magwood [v. S t a t e ] , 4 94 So. 2d [124, 141 
( A l a . C r . App. 1 9 8 5 ) , a f f i r m e d , 494 So. 2d 
154 ( A l a . ) , c e r t . d e n i e d , 479 U.S. 995, 107 
S. C t . 599, 93 L. Ed. 2d 599 ( 1 9 8 6 ) ] . The 
f a c t t h a t a p h o t o g r a p h i s gruesome i s n o t 
g r o u n d s t o e x c l u d e i t as l o n g as t h e 
p h o t o g r a p h sheds l i g h t on i s s u e s b e i n g 
t r i e d . I d . A l s o , a p h o t o g r a p h may be 
gruesome and g h a s t l y , b u t t h i s i s n o t a 
r e a s o n t o e x c l u d e i t as l o n g as t h e 
p h o t o g r a p h i s r e l e v a n t t o t h e p r o c e e d i n g s , 
e ven i f i t t e n d s t o i n f l a m e t h e j u r y . I d . ' 

"Ex p a r t e B a n k h e a d, 585 So. 2d 112 ( A l a . 1 9 9 1 ) . 
A c c o r d , Ex p a r t e S i e b e r t , 555 So. 2d 780, 783-84 
( A l a . 1 9 8 9 ) , c e r t . d e n i e d , [497] U.S. [ 1 0 3 2 ] , 110 S. 
C t . 3297, 111 L. Ed. 2d 806 ( 1 9 9 0 ) ; M c E l r o y ' s a t § 
2 0 7 . 0 1 ( 2 ) . " 
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P a r k e r v. S t a t e , 587 So. 2d 1072, 1092-93 ( A l a . C r i m . App. 

1 9 9 1 ) , o p i n i o n e x t e n d e d a f t e r remand, 610 So. 2d 1171 ( A l a . 

C r i m . A p p . ) , a f f ' d , 610 So. 2d 1181 ( A l a . 1 9 9 2 ) . F i n a l l y , 

" ' " [ p ] h o t o g r a p h i c e v i d e n c e , i f r e l e v a n t , i s 
a d m i s s i b l e even i f i t has a t e n d e n c y t o 
i n f l a m e t h e minds o f t h e j u r o r s . " Ex p a r t e 
S i e b e r t , 555 So. 2d 780, 784 ( A l a . 1 9 8 9 ) , 
c e r t . d e n i e d , 497 U.S. 1032, 110 S. C t . 
3297, 111 L. Ed. 2d 806 ( 1 9 9 0 ) . See 
g e n e r a l l y C. Gamble, M c E l r o y ' s Alabama  
E v i d e n c e , § 207.01(2) ( 4 t h ed. 1 9 9 1 ) . "The 
p h o t o g r a p h s o f t h e v i c t i m were p r o p e r l y 
a d m i t t e d i n t o e v i d e n c e . P h o t o g r a p h i c 
e x h i b i t s a r e a d m i s s i b l e even t h o u g h t h e y 
may be c u m u l a t i v e , ... d e m o n s t r a t i v e o f 
u n d i s p u t e d f a c t s , ... o r gruesome " 
W i l l i a m s v. S t a t e , 50 6 So. 2d 368 , 371 
( A l a . C r . App. 1 98 6 ) , c e r t . d e n i e d , 506 So. 
2d 372 ( A l a . 1 9 8 7 ) . ' 

"DeBruce v. S t a t e , 651 So. 2d 599, 607 ( A l a . C r . 
App. 1 9 9 3 ) . See a l s o Ex p a r t e B a n k h e a d, 585 So. 2d 
112 ( A l a . 1 9 9 1 ) . The c o u r t d i d n o t e r r i n a l l o w i n g 
p h o t o g r a p h s o f t h e v i c t i m ' s body t o be r e c e i v e d i n t o 
e v i d e n c e . " 

H u t c h e r s o n v. S t a t e , 677 So. 2d 1174, 1200 ( A l a . C r i m . App. 

1 9 9 4 ) , r e v ' d on o t h e r g r o u n d s , 677 So. 2d 1205 ( A l a . 1 9 9 6 ) . 

See a l s o G i l e s v. S t a t e , 632 So. 2d 568 ( A l a . C r i m . App. 

1 9 9 2 ) , a f f ' d , 632 So. 2d 577 ( A l a . 1 9 9 3 ) ; Haney v. S t a t e , 603 

So. 2d 368 ( A l a . C r i m . App. 1 9 9 1 ) , a f f ' d , 603 So. 2d 412 ( A l a . 

1 9 9 2 ) . 
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In t h i s c a s e , t h e t r i a l c o u r t t h o r o u g h l y r e v i e w e d t h e 

p h o t o g r a p h i c e v i d e n c e b e f o r e i t was a d m i t t e d a t t r i a l . 

L i k e w i s e , we have r e v i e w e d t h e p h o t o g r a p h i c e v i d e n c e , and we 

f i n d t h a t i t was n e i t h e r u n d u l y p r e j u d i c i a l n o r i n f l a m m a t o r y . 

R a t h e r , t h e e v i d e n c e was r e l e v a n t t o d e p i c t t h e n a t u r e and 

e x t e n t o f t h e i n j u r i e s t h e v i c t i m s s u f f e r e d and t h e c r i m e 

s c e n e s i n b o t h c a s e s i n v o l v i n g B i l l u p s , made i t p o s s i b l e f o r 

t h e j u r y t o v i e w t h e i n j u r i e s t o t h e v i c t i m s and b o t h c r i m e 

s c e n e s , t o a i d i n p r e s e n t i n g t e s t i m o n y a b o u t t h e v i c t i m ' s body 

and t h e c r i m e s c e n e i n t h i s c a s e , and t o show t h e s i m i l a r i t i e s 

b e t w een t h e k i l l i n g s i n t h e two c a s e s . T h e r e f o r e , t h e t r i a l 

c o u r t d i d n o t e r r i n a d m i t t i n g t h e p h o t o g r a p h i c e v i d e n c e . 

V I . 

B i l l u p s ' s s i x t h a rgument i s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n t o d i s q u a l i f y a l l p o t e n t i a l j u r o r s who knew 

o r were a c q u a i n t e d w i t h t h e v i c t i m o r h i s f a m i l y . We 

a d d r e s s e d a s i m i l a r a rgument i n T a y l o r v. S t a t e , 808 So. 2d 

1148, 1184-85 ( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 808 So. 2d 1215 

( A l a . 2 0 0 1 ) , as f o l l o w s : 

" T a y l o r a r g u e s t h a t t h e t r i a l c o u r t e r r e d when 
i t d e n i e d h i s p r e t r i a l m o t i o n t o d i s q u a l i f y ' a l l 
p o t e n t i a l j u r o r s who were a c q u a i n t e d w i t h e i t h e r t h e 
v i c t i m s o r who know any o f t h e v i c t i m ' s i m m e d i a t e 
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f a m i l y members.' T a y l o r a r g u e s t h a t b e c a u s e t h e s e 
p e r s o n s w o u l d have known t h e d e c e a s e d ' s s t a n d i n g and 
r e p u t a t i o n i n t h e community and b e c a u s e t h e y w o u l d 
be t a i n t e d b y t h e g r i e f o f f a m i l y members, t h e y 
s h o u l d have b e e n a u t o m a t i c a l l y d i s q u a l i f i e d . 

" ' " [ T ] h e mere f a c t t h a t a p r o s p e c t i v e j u r o r 
i s p e r s o n a l l y a c q u a i n t e d w i t h t h e v i c t i m 
[ o r h i s f a m i l y ] does n o t a u t o m a t i c a l l y 
d i s q u a l i f y a p e r s o n f r o m s i t t i n g on a 
c r i m i n a l j u r y . " B r o w n l e e v. S t a t e , 545 So. 
2d 151, 164 ( A l a . C r . App. 1 9 8 8 ) , a f f i r m e d , 
545 So. 2d 166 ( A l a . ) , c e r t . d e n i e d , 493 
U.S. 874, 110 S. C t . 208, 107 L. Ed. 2d 161 
(1989) I n s t e a d , t h e t e s t i s " w h e t h e r 
t h e [ p r o s p e c t i v e ] j u r o r ' s a c q u a i n t a n c e w i t h 
[ t h e v i c t i m ] o r r e l a t i v e i s s u c h t h a t i t 
w o u l d r e s u l t i n p r o b a b l e p r e j u d i c e . " 
Vaughn v. G r i f f i t h , 565 So. 2d 75, 77 ( A l a . 
1 9 9 0 ) , c e r t . d e n i e d , 498 U.S. 1097, 111 S. 
C t . 987, 112 L. Ed. 2d 1072 ( 1 9 9 1 ) . ' 

As we d i d i n T a y l o r , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t 

e r r i n d e n y i n g B i l l u p s ' s m o t i o n i n t h i s c a s e . 

V I I . 

B i l l u p s ' s s e v e n t h argument i s t h a t t h e S t a t e d i d n o t 

p r e s e n t s u f f i c i e n t e v i d e n c e t o s u p p o r t h i s c o n v i c t i o n . 

" I n d e c i d i n g w h e t h e r t h e r e i s s u f f i c i e n t 
e v i d e n c e t o s u p p o r t t h e v e r d i c t o f t h e j u r y a n d t h e 

52 



CR-05-1767 

j u d g m e n t o f t h e t r i a l c o u r t , t h e e v i d e n c e must be 
r e v i e w e d i n t h e l i g h t most f a v o r a b l e t o t h e 
p r o s e c u t i o n . Cumbo v. S t a t e , 368 So. 2d 871 ( A l a . 
C r . App. 1 9 7 8 ) , c e r t . d e n i e d , 368 So. 2d 877 ( A l a . 
1 9 7 9 ) . C o n f l i c t i n g e v i d e n c e p r e s e n t s a j u r y 
q u e s t i o n n o t s u b j e c t t o r e v i e w on a p p e a l , p r o v i d e d 
t h e s t a t e ' s e v i d e n c e e s t a b l i s h e s a p r i m a f a c i e c a s e . 
Gunn v. S t a t e , 387 So. 2d 280 ( A l a . C r . A p p . ) , c e r t . 
d e n i e d , 387 So. 2d 283 ( A l a . 1 9 8 0 ) . The t r i a l 
c o u r t ' s d e n i a l o f a m o t i o n f o r a ju d g m e n t o f 
a c q u i t t a l must be r e v i e w e d b y d e t e r m i n i n g w h e t h e r 
t h e r e e x i s t e d l e g a l e v i d e n c e b e f o r e t h e j u r y , a t t h e 
t i m e t h e m o t i o n was made, f r o m w h i c h t h e j u r y b y 
f a i r i n f e r e n c e c o u l d have f o u n d t h e a p p e l l a n t 
g u i l t y . Thomas v. S t a t e , 363 So. 2d 1020 ( A l a . C r . 
App. 1 9 7 8 ) . I n a p p l y i n g t h i s s t a n d a r d , t h e 
a p p e l l a t e c o u r t w i l l d e t e r m i n e o n l y i f l e g a l 
e v i d e n c e was p r e s e n t e d f r o m w h i c h t h e j u r y c o u l d 
have f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a r e a s o n a b l e 
d o u b t . W i l l i s v. S t a t e , 447 So. 2d 199 ( A l a . C r . 
App. 1 9 8 3 ) ; Thomas v. S t a t e . When t h e e v i d e n c e 
r a i s e s q u e s t i o n s o f f a c t f o r t h e j u r y a n d s u c h 
e v i d e n c e , i f b e l i e v e d , i s s u f f i c i e n t t o s u s t a i n a 
c o n v i c t i o n , t h e d e n i a l o f a m o t i o n f o r a ju d g m e n t o f 
a c q u i t t a l b y t h e t r i a l c o u r t does n o t c o n s t i t u t e 
e r r o r . Young v. S t a t e , 283 A l a . 676, 220 So. 2d 843 
( 1 9 6 9 ) ; W i l l i s v. S t a t e . " 

B r e c k e n r i d g e v. S t a t e , 628 So. 2d 1012, 1018 ( A l a . C r i m . App. 

1 9 9 3 ) . 

" ' I n d e t e r m i n i n g t h e s u f f i c i e n c y o f t h e e v i d e n c e t o 
s u s t a i n t h e c o n v i c t i o n , t h i s C o u r t must a c c e p t as 
t r u e t h e e v i d e n c e i n t r o d u c e d b y t h e S t a t e , a c c o r d 
t h e S t a t e a l l l e g i t i m a t e i n f e r e n c e s t h e r e f r o m , 
c o n s i d e r t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e 

and 
t o 

t h e p r o s e c u t i o n . ' F a i r c l o t h v. S t a t e , 471 So. 2d 
485, 489 ( A l a . C r . App. 1 9 8 4 ) , a f f i r m e d , Ex p a r t e  
F a i r c l o t h , [471] So. 2d 493 ( A l a . 1 9 8 5 ) . 

"  
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"'"The r o l e o f a p p e l l a t e c o u r t s i s n o t t o 
s a y what t h e f a c t s a r e . Our r o l e , ... i s 
t o j u d g e w h e t h e r t h e e v i d e n c e i s l e g a l l y 
s u f f i c i e n t t o a l l o w s u b m i s s i o n o f an i s s u e 
f o r d e c i s i o n t o t h e j u r y . " Ex p a r t e  
B a n k s t o n , 358 So. 2d 1040, 1042 ( A l a . 
1 9 7 8 ) . An a p p e l l a t e c o u r t may i n t e r f e r e 
w i t h t h e j u r y ' s v e r d i c t o n l y where i t 
r e a c h e s "a c l e a r c o n c l u s i o n t h a t t h e 
f i n d i n g and j u d g m e n t a r e w r o n g . " K e l l y v.  
S t a t e , 273 A l a . 240, 244, 139 So. 2d 326 
( 1 9 6 2 ) . ... A v e r d i c t on c o n f l i c t i n g 
e v i d e n c e i s c o n c l u s i v e on a p p e a l . R o b e r s o n  
v. S t a t e , 162 A l a . 30, 50 So. 345 ( 1 9 0 9 ) . 
" [ W ] h e r e t h e r e i s ample e v i d e n c e o f f e r e d b y 
t h e s t a t e t o s u p p o r t a v e r d i c t , i t s h o u l d 
n o t be o v e r t u r n e d e v e n t h o u g h t h e e v i d e n c e 
o f f e r e d b y t h e d e f e n d a n t i s i n s h a r p 
c o n f l i c t t h e r e w i t h and p r e s e n t s a 
s u b s t a n t i a l d e f e n s e . " F u l l e r v. S t a t e , 269 
A l a . 312, 333, 113 So. 2d 153 ( 1 9 5 9 ) , c e r t . 
d e n i e d , F u l l e r v. A l a b a m a , 361 U.S. 936, 80 
S. C t . 380, 4 L. Ed. 2d 358 ( 1 9 6 0 ) . ' 
G r a n g e r [v. S t a t e ] , 473 So. 2d [1137,] 1139 
[ ( A l a . C r i m . App. 1 9 8 5 ) ] . 

"... ' C i r c u m s t a n t i a l e v i d e n c e a l o n e i s enough t o 
s u p p o r t a g u i l t y v e r d i c t o f t h e most h e i n o u s c r i m e , 
p r o v i d e d t h e j u r y b e l i e v e s b e y o n d a r e a s o n a b l e d o u b t 
t h a t t h e a c c u s e d i s g u i l t y . ' W h i t e v. S t a t e , 294 
A l a . 265, 272, 314 So. 2d 857, c e r t . d e n i e d , 423 
U.S. 951, 96 S. C t . 373, 46 L. Ed. 2d 288 ( 1 9 7 5 ) . 
' C i r c u m s t a n t i a l e v i d e n c e i s i n n o w i s e c o n s i d e r e d 
i n f e r i o r e v i d e n c e and i s e n t i t l e d t o t h e same w e i g h t 
as d i r e c t e v i d e n c e p r o v i d e d i t p o i n t s t o t h e g u i l t 
o f t h e a c c u s e d . ' C o c h r a n v. S t a t e , 500 So. 2d 1161, 
1177 ( A l a . C r . App. 1 9 8 4 ) , a f f i r m e d i n p e r t i n e n t 
p a r t , r e v e r s e d i n p a r t on o t h e r g r o u n d s , Ex p a r t e  
C o c h r a n , 500 So. 2d 1179 ( A l a . 1 9 8 5 ) . " 
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W h i t e v. S t a t e , 546 So. 2d 1014, 1017 ( A l a . C r i m . App. 1 9 8 9 ) . 

A l s o , 

" ' [ c ] i r c u m s t a n t i a l e v i d e n c e i s n o t i n f e r i o r 
e v i d e n c e , a n d i t w i l l be g i v e n t h e same 
w e i g h t as d i r e c t e v i d e n c e , i f i t , a l o n g 
w i t h t h e o t h e r e v i d e n c e , i s s u s c e p t i b l e o f 
a r e a s o n a b l e i n f e r e n c e p o i n t i n g 
u n e q u i v o c a l l y t o t h e d e f e n d a n t ' s g u i l t . 
Ward v. S t a t e , 557 So. 2d 848 ( A l a . C r . 
App. 1 9 9 0 ) . I n r e v i e w i n g a c o n v i c t i o n 
b a s e d i n w h o l e o r i n p a r t on c i r c u m s t a n t i a l 
e v i d e n c e , t h e t e s t t o be a p p l i e d i s w h e t h e r 
t h e j u r y m i g h t r e a s o n a b l y f i n d t h a t t h e 
e v i d e n c e e x c l u d e d e v e r y r e a s o n a b l e 
h y p o t h e s i s e x c e p t t h a t o f g u i l t ; n o t 
w h e t h e r s u c h e v i d e n c e e x c l u d e s e v e r y 
r e a s o n a b l e h y p o t h e s i s b u t g u i l t , b u t 
w h e t h e r a j u r y m i g h t r e a s o n a b l y so 
c o n c l u d e . Cumbo v. S t a t e , 368 So. 2d 871 
( A l a . C r . App. 1 9 7 8 ) , c e r t . d e n i e d , 368 So. 
2d 877 ( A l a . 1 9 7 9 ) . ' 

"Ward, 610 So. 2d a t 1191-92." 

L o c k h a r t v. S t a t e , 715 So. 2d 895, 899 ( A l a . C r i m . App. 1 9 9 7 ) . 

S e c t i o n 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975, p r o v i d e s t h a t a 

murder c o m m i t t e d "by [ a ] d e f e n d a n t d u r i n g a r o b b e r y i n t h e 

f i r s t d e g r e e o r an a t t e m p t t h e r e o f c o m m i t t e d by t h e d e f e n d a n t " 

c o n s t i t u t e s c a p i t a l m u r d e r . 

" ( a ) A p e r s o n commits t h e c r i m e o f r o b b e r y i n 
t h e f i r s t d e g r e e i f he v i o l a t e s S e c t i o n 13A-8-43 and 
he: 

"(1) I s armed w i t h a d e a d l y weapon o r 
d a n g e r o u s i n s t r u m e n t ; o r 
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"(2) Causes s e r i o u s p h y s i c a l i n j u r y t o 
a n o t h e r . 

"(b) P o s s e s s i o n t h e n and t h e r e o f an a r t i c l e 
u s e d o r f a s h i o n e d i n a manner t o l e a d any p e r s o n who 
i s p r e s e n t r e a s o n a b l y t o b e l i e v e i t t o be a d e a d l y 
weapon o r d a n g e r o u s i n s t r u m e n t , o r any v e r b a l o r 
o t h e r r e p r e s e n t a t i o n by t h e d e f e n d a n t t h a t he i s 
t h e n and t h e r e so armed, i s p r i m a f a c i e e v i d e n c e 
u n d e r s u b s e c t i o n (a) o f t h i s s e c t i o n t h a t he was so 
armed." 

§ 13A-8-41, A l a . Code 1975. 

" ( a ) A p e r s o n commits t h e c r i m e o f r o b b e r y i n 
t h e t h i r d d e g r e e i f i n t h e c o u r s e o f c o m m i t t i n g a 
t h e f t he: 

"(1) Uses f o r c e a g a i n s t t h e p e r s o n o f t h e 
owner o r any p e r s o n p r e s e n t w i t h i n t e n t t o 
overcome h i s p h y s i c a l r e s i s t a n c e o r p h y s i c a l 
power o f r e s i s t a n c e ; o r 

"(2) T h r e a t e n s t h e i m m i n e n t use o f f o r c e 
a g a i n s t t h e p e r s o n o f t h e owner o r any p e r s o n 
p r e s e n t w i t h i n t e n t t o c o m p e l a c q u i e s c e n c e t o 
t h e t a k i n g o f o r e s c a p i n g w i t h t h e p r o p e r t y . " 

§ 13A-8-43, A l a . Code 1975. 

"To s u s t a i n a c o n v i c t i o n u n d e r § 1 3 A - 5 - 4 0 ( a ) ( 2 ) 
f o r c a p i t a l r o b b e r y - m u r d e r , t h e s t a t e must p r o v e 
b e y o n d a r e a s o n a b l e d o u b t : (1) a ' r o b b e r y i n t h e 
f i r s t d e g r e e o r an a t t e m p t t h e r e o f , ' as d e f i n e d by 
§ 13A-8-41; (2) a 'murder,' as d e f i n e d by § 13A-6-
2 ( a ) ( 1 ) ; and (3) t h a t t h e murder was c o m m i t t e d 
' d u r i n g ' t h e r o b b e r y o r a t t e m p t e d r o b b e r y , i . e . , 
t h a t t h e murder was c o m m i t t e d ' i n t h e c o u r s e o f o r 
i n c o n n e c t i o n w i t h t h e c o m m i s s i o n o f , o r i n 
i m m e d i a t e f l i g h t f r o m t h e c o m m i s s i o n o f ' t h e r o b b e r y 
o r a t t e m p t e d r o b b e r y i n t h e f i r s t d e g r e e , § 13A-5-
3 9 ( 2 ) . C o n n o l l y v. S t a t e , 500 So. 2d 57 ( A l a . C r . 
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App. 1 9 8 5 ) , a f f ' d , 500 So. 2d 68 ( A l a . 1 9 8 6 ) . The 
c a p i t a l c r i m e o f r o b b e r y when t h e v i c t i m i s 
i n t e n t i o n a l l y k i l l e d i s a s i n g l e o f f e n s e b e g i n n i n g 
w i t h t h e a c t o f r o b b i n g o r a t t e m p t i n g t o r o b and 
c u l m i n a t i n g i n t h e a c t o f i n t e n t i o n a l l y k i l l i n g t h e 
v i c t i m ; t h e o f f e n s e c o n s i s t s o f two e l e m e n t s , 
r o b b i n g and i n t e n t i o n a l k i l l i n g . D a v i s v. S t a t e , 
536 So. 2d 110 ( A l a . C r . App. 1987 ); Magwood v. 
S t a t e , 494 So. 2d 124 ( A l a . C r . App. 1 9 8 5 ) , a f f ' d , 
Ex p a r t e Magwood, 4 94 So. 2d 154 ( A l a . ) , c e r t . 
d e n i e d , 479 U.S. 995, 107 S. C t . 599, 93 L. Ed. 2d 
599 ( 1 9 8 6 ) . The i n t e n t i o n a l murder must o c c u r 
d u r i n g t h e c o u r s e o f t h e r o b b e r y i n q u e s t i o n ; 
h o wever, t h e t a k i n g o f t h e p r o p e r t y o f t h e v i c t i m 
n eed n o t o c c u r p r i o r t o t h e k i l l i n g . C l a r k v. 
S t a t e , 451 So. 2d 368 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 
451 So. 2d 368 ( A l a . 1 9 8 4 ) . W h i l e t h e v i o l e n c e o r 
i n t i m i d a t i o n must p r e c e d e o r be c o n c o m i t a n t w i t h t h e 
t a k i n g , i t i s i m m a t e r i a l t h a t t h e v i c t i m i s dead 
when t h e t h e f t o c c u r s . Thomas v. S t a t e , 460 So. 2d 
207 ( A l a . C r . App. 1 9 8 3 ) , a f f ' d , 460 So. 2d 216 
( A l a . 1 9 8 4 ) . 

"'As t h e Alabama Supreme C o u r t h e l d i n 
C o b e r n v. S t a t e , 273 A l a . 547, 142 So. 2d 
869 ( 1 9 6 2 ) , " t h e f a c t t h a t t h e v i c t i m was 
dead a t t h e t i m e t h e p r o p e r t y was t a k e n 
w o u l d n o t m i l i t a t e [ a g a i n s t a f i n d i n g ] o f 
r o b b e r y i f t h e i n t e r v e n i n g t i m e b etween t h e 
murder and t h e t a k i n g f o r m e d a c o n t i n u o u s 
c h a i n o f e v e n t s . " C l e m e n t s v. S t a t e , 370 
So. 2d 708, 713 ( A l a . C r . App. 1 9 7 8 ) , 
a f f i r m e d i n p e r t i n e n t p a r t , 370 So. 2d 723 
( A l a . 1 9 7 9 ) ; C l a r k v. S t a t e , 451 So. 2d 
368, 372 ( A l a . C r . App. 1 9 8 4 ) . To s u s t a i n 
any o t h e r p o s i t i o n " w o u l d be t a n t a m o u n t t o 
g r a n t i n g t o w o u l d - b e r o b b e r s a l i c e n s e t o 
k i l l t h e i r v i c t i m s p r i o r t o r o b b i n g them i n 
t h e hope o f a v o i d i n g p r o s e c u t i o n u n d e r t h e 
c a p i t a l f e l o n y s t a t u t e . " Thomas v. S t a t e , 
460 So. 2d 207, 212 ( A l a . C r . App. 1 9 8 3 ) , 
a f f i r m e d , 460 So. 2d 216 ( A l a . 1 9 8 4 ) . 

57 



CR-05-1767 

" ' A l t h o u g h a r o b b e r y c o m m i t t e d as a 
"mere a f t e r t h o u g h t " and u n r e l a t e d t o t h e 
m urder w i l l n o t s u s t a i n a c o n v i c t i o n u n d e r 
§ 1 3 A - 5 - 4 0 ( a ) ( 2 ) f o r t h e c a p i t a l o f f e n s e o f 
m u r d e r - r o b b e r y , see B u f f o r d v. S t a t e , 
s u p r a , O'Pry v. S t a t e , s u p r a [642 S.W.2d 
748 (Tex. C r . App. 1 9 8 1 ) ] , t h e q u e s t i o n o f 
a d e f e n d a n t ' s i n t e n t a t t h e t i m e o f t h e 
c o m m i s s i o n o f t h e c r i m e i s u s u a l l y an i s s u e 
f o r t h e j u r y t o r e s o l v e . Crowe v. S t a t e , 
435 So. 2d 1371 , 1379 ( A l a . C r . App. 1 9 8 3 ) . 
The j u r y may i n f e r f r o m t h e f a c t s and 
c i r c u m s t a n c e s t h a t t h e r o b b e r y began when 
t h e a c c u s e d a t t a c k e d t h e v i c t i m and t h e 
c a p i t a l o f f e n s e was consummated when t h e 
d e f e n d a n t t o o k t h e v i c t i m ' s p r o p e r t y and 
f l e d . C o b e r n v. S t a t e , 273 A l a . 547, 550, 
142 So. 2d 869, 871 (1 962 ). The 
d e f e n d a n t ' s i n t e n t t o r o b t h e v i c t i m can be 
i n f e r r e d where " [ t ] h e i n t e r v e n i n g t i m e , i f 
any, b e tween t h e k i l l i n g and r o b b e r y was 
p a r t o f a c o n t i n u o u s c h a i n o f e v e n t s . " 
Thomas v. S t a t e , 460 So. 2d 207, 212 ( A l a . 
C r . App. 1 9 8 3 ) , a f f i r m e d , 460 So. 2d 216 
( A l a . 1 9 8 4 ) . See a l s o C o b e r n v. S t a t e , 273 
A l a . 547, 142 So. 2d 869 ( 1 9 6 2 ) ; Crowe v. 
S t a t e , 435 So. 2d 1371 ( A l a . C r . App. 
1 9 8 3 ) ; B u f f o r d v. S t a t e , 382 So. 2d 1162 
( A l a . C r . A p p . ) , c e r t . d e n i e d , 382 So. 2d 
1175 ( A l a . 1 9 8 0 ) ; C l e m e n t s v. S t a t e , 370 
So. 2d 708 ( A l a . C r . App. 1 9 7 8 ) , a f f i r m e d 
i n p e r t i n e n t p a r t , 370 So. 2d 723 ( A l a . 
1 9 7 9 ) . ' 

" C o n n o l l y , 500 So. 2d a t 63." 

H a l l f o r d v. S t a t e , 548 So. 2d 526, 534-35 ( A l a . C r i m . App. 

1 9 8 8 ) , a f f ' d , 548 So. 2d 547 ( A l a . 1 9 8 9 ) . 

" I t i s sometimes s a i d t h a t a r o b b e r y c o m m i t t e d 
as a 'mere a f t e r t h o u g h t ' and u n r e l a t e d t o t h e murder 
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w i l l n o t s u s t a i n a c o n v i c t i o n f o r t h e c a p i t a l 
o f f e n s e o f m u r d e r - r o b b e r y . C o n n o l l y v. S t a t e , 500 
So. 2d 57 ( A l a . C r . App. 1 9 8 5 ) , a f f ' d , 500 So. 2d 68 
( A l a . 1 9 8 6 ) . However, t h e a p p e l l a n t ' s i n t e n t t o r o b 
t h e v i c t i m may l a w f u l l y and c o r r e c t l y be i n f e r r e d 
where t h e k i l l i n g and t h e r o b b e r y were p a r t o f a 
c o n t i n u o u s c h a i n o f e v e n t s . H a l l f o r d v. S t a t e , 548 
So. 2d 526 ( A l a . C r . App. 1 9 8 8 ) , a f f ' d , 548 So. 2d 
547 ( A l a . ) , c e r t . d e n i e d , 493 U.S. 945, 110 S. C t . 
354, 107 L. Ed. 2d 342 ( 1 9 8 9 ) . " 

H a r r i s v. S t a t e , 671 So. 2d 125, 126 ( A l a . C r i m . App. 1 9 9 5 ) . 

F i n a l l y , 

" ' [ i ] n t e n t , ... b e i n g a s t a t e o r c o n d i t i o n o f t h e 
mind, i s r a r e l y , i f e v e r , s u s c e p t i b l e o f d i r e c t o r 
p o s i t i v e p r o o f , and must u s u a l l y be i n f e r r e d f r o m 
t h e f a c t s t e s t i f i e d t o by w i t n e s s e s and t h e 
c i r c u m s t a n c e s as d e v e l o p e d by t h e e v i d e n c e . ' McCord  
v. S t a t e , 501 So. 2d 520, 528-529 ( A l a . C r . App. 
1 9 8 6 ) , q u o t i n g Pumphrey v. S t a t e , 156 A l a . 103, 47 
So. 156 ( 1 9 0 8 ) . " 

F r e n c h v. S t a t e , 687 So. 2d 202, 204 ( A l a . C r i m . App. 1 9 9 5 ) , 

a f f ' d i n p a r t , r e v ' d i n p a r t on o t h e r g r o u n d s , 687 So. 2d 205 

( A l a . 1 9 9 6 ) . 

"'The q u e s t i o n o f i n t e n t i s h a r d l y e v e r c a p a b l e o f 
d i r e c t p r o o f . Such q u e s t i o n s a r e n o r m a l l y q u e s t i o n s 
f o r t h e j u r y . McMurphy v. S t a t e , 455 So. 2d 924 
( A l a . C r i m . App. 1 9 8 4 ) ; C r a i g v. S t a t e , 410 So. 2d 
449 ( A l a . C r i m . App. 1 9 8 1 ) , c e r t . d e n i e d , 410 So. 2d 
449 ( A l a . 1 9 8 2 ) . ' L o p e r v. S t a t e , 469 So. 2d 707, 
710 ( A l a . C r . App. 1 9 8 5 ) . " 

O r y a n g v. S t a t e , 642 So. 2d 989, 994 ( A l a . C r i m . App. 1 9 9 4 ) . 
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I n t h i s c a s e , t h e S t a t e p r e s e n t e d e v i d e n c e t h a t B i l l u p s 

r e p e a t e d l y t e l e p h o n e d t h e v i c t i m , t h a t t h e v i c t i m f i n a l l y went 

t o h i s h o u s e , and t h a t B i l l u p s s h o t t h e v i c t i m i n t h e h e a d. 

I t a l s o p r e s e n t e d e v i d e n c e t h a t B i l l u p s t o o k d r u g s and a gun 

f r o m t h e v i c t i m . C o o p e r t e s t i f i e d t h a t he saw b l o o d on 

B i l l u p s and d r u g s i n B i l l u p s ' s house t h e n e x t day and t h a t 

B i l l u p s a d m i t t e d t o C o o p e r t h a t he had k i l l e d and r o b b e d t h e 

v i c t i m . He a l s o t e s t i f i e d as t o B i l l u p s ' s r o l e i n t h e r o b b e r y 

and k i l l i n g s o f f o u r H i s p a n i c men t h r e e days l a t e r . F i n a l l y , 

t h e S t a t e p r e s e n t e d e v i d e n c e t h a t b l o o d f r o m B i l l u p s ' s house 

m a t c h e d t h e v i c t i m ' s b l o o d , t h a t a s h e l l c a s i n g f r o m B i l l u p s ' s 

h ouse had been f i r e d f r o m t h e same gun as a s h e l l c a s i n g f r o m 

t h e s c e n e o f t h e k i l l i n g s o f t h e f o u r H i s p a n i c men, and t h a t 

t h e v i c t i m ' s gun was f o u n d i n B i l l u p s ' s h o u s e . 

A l t h o u g h B i l l u p s a p p e a r s t o c o n t e n d t h a t t h e r e was n o t 

any e v i d e n c e t h a t he had t h e s p e c i f i c i n t e n t t o k i l l and r o b 

t h e v i c t i m and t h a t t h e r o b b e r y was a mere a f t e r t h o u g h t , h i s 

i n t e n t was a q u e s t i o n f o r t h e j u r y t o r e s o l v e . B a s e d on t h e 

e v i d e n c e p r e s e n t e d i n t h i s c a s e , i n c l u d i n g t h e e v i d e n c e 

c o n c e r n i n g t h e r o b b e r y and k i l l i n g s o f t h e f o u r H i s p a n i c men 

t h r e e days l a t e r , t h e j u r y c o u l d have r e a s o n a b l y c o n c l u d e d 
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f r o m t h e f a c t s and c i r c u m s t a n c e s t h a t t h e r o b b e r y began when 

B i l l u p s l u r e d t h e v i c t i m t o h i s house and s h o t h i m ; t h a t t h e 

c a p i t a l o f f e n s e was consummated when B i l l u p s t o o k t h e v i c t i m ' s 

d r u g s a n d g u n ; t h a t t h e k i l l i n g a nd r o b b e r y were p a r t o f a 

c o n t i n u o u s c h a i n o f e v e n t s ; and t h a t t h e r o b b e r y was 

i n t e n t i o n a l and was n o t a mere a f t e r t h o u g h t . T h e r e f o r e , 

B i l l u p s ' s argument i s w i t h o u t m e r i t . 

V I I I . 

B i l l u p s ' s e i g h t h argument i s t h a t t h e t r i a l c o u r t e r r e d 

i n d e n y i n g h i s m o t i o n t o r e q u i r e d i s c l o s u r e o f any and a l l 

i n f o r m a t i o n c o n c e r n i n g p o t e n t i a l j u r o r s t h a t m i g h t be 

f a v o r a b l e t o t h e d e f e n s e . We a d d r e s s e d a s i m i l a r argument i n 

McGowan v. S t a t e , 990 So. 2d 931, 966-67 ( A l a . C r i m . App. 

2 0 0 3 ) , as f o l l o w s : 

"McGowan c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 
d e n y i n g h i s ' M o t i o n t o R e q u i r e D i s c l o s u r e o f Any and 
A l l I n f o r m a t i o n C o n c e r n i n g P r o s p e c t i v e J u r o r s Which 
May Be F a v o r a b l e t o t h e D e f e n s e , ' i n w h i c h he a s k e d 
f o r d i s c l o s u r e o f 'any r e a s o n why a j u r o r w o u l d be 
p a r t i c u l a r l y f a v o r a b l e o r u n f a v o r a b l e t o t h e 
d e f e n s e , o r why a p a r t i c u l a r j u r o r s h o u l d n o t 
s e r v e . ' 

" I n D o r s e y v. S t a t e , 881 So. 2d 460, 484 ( A l a . 
C r i m . App. 2 0 0 1 ) , a f f ' d i n p e r t i n e n t p a r t , r e v ' d i n 
p a r t , 881 So. 2d 533 ( A l a . 2 0 0 3 ) , i n a f f i r m i n g t h e 
t r i a l c o u r t ' s d e n i a l o f t h e d e f e n d a n t ' s m o t i o n 
s e e k i n g t o have t h e S t a t e d i s c l o s e f a v o r a b l e 
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i n f o r m a t i o n a b o u t t h e p r o s p e c t i v e j u r o r s , t h e c o u r t 
r e i t e r a t e d : '"The S t a t e has no d u t y t o d i s c l o s e 
i n f o r m a t i o n c o n c e r n i n g p r o s p e c t i v e j u r o r s . " ' 
( Q u o t i n g M c G r i f f v. S t a t e , 908 So. 2d 961, 981 ( A l a . 
C r i m . App. 2000).) M o r e o v e r , ' " t h e s t a t e has no 
d u t y t o d i s c l o s e i n f o r m a t i o n t h a t i s a v a i l a b l e t o 
t h e a p p e l l a n t f r o m a n o t h e r s o u r c e . H u r s t v. S t a t e , 
4 69 So. 2d 720 ( A l a . C r . App. 1 9 8 5 ) . H e r e , t h e 
a p p e l l a n t c o u l d have p r o c u r e d t h i s i n f o r m a t i o n f r o m 
t h e v e n i r e m e m b e r s t h e m s e l v e s d u r i n g v o i r d i r e . " ' 
A r t h u r v. S t a t e , 711 So. 2d 1031, 1080 ( A l a . C r i m . 
App. 1996) ( q u o t i n g K e l l e y v. S t a t e , 602 So. 2d 473, 
478 ( A l a . C r i m . App. 1 9 9 2 ) ) , a f f ' d , 711 So. 2d 1097 
( A l a . 1 9 9 7 ) . See a l s o W i l l i a m s v. S t a t e , 654 So. 2d 
74 ( A l a . C r i m . App. 1 9 9 4 ) . A l t h o u g h t h e t r i a l c o u r t 
d e n i e d McGowan's m o t i o n s , i t p e r m i t t e d t h e p a r t i e s 
p r a c t i c a l l y u n l i m i t e d v o i r d i r e o f t h e 
v e n i r e p e r s o n s . 

" F u r t h e r m o r e , i n s p e c i f i c r e g a r d t o t h e t r i a l 
c o u r t ' s d e n i a l o f McGowan's m o t i o n t o d i s c l o s e 
p o s s i b l y f a v o r a b l e i n f o r m a t i o n , we a d o p t t h e 
a p p r o a c h t a k e n by t h e c o u r t i n Lee v. S t a t e , 683 So. 
2d 33, 38 ( A l a . C r i m . App. 1 9 9 6 ) . I n d i s m i s s i n g t h e 
a p p e l l a n t ' s c o n t e n t i o n t h a t t h e t r i a l c o u r t v i o l a t e d 
B r a d y v. M a r y l a n d , 373 U.S. 83, 83 S. C t . 1194, 10 
L. Ed. 2d 215 ( 1 9 6 3 ) , by d e n y i n g h i s ' M o t i o n t o 
R e q u i r e D i s c l o s u r e o f Any and A l l I n f o r m a t i o n 
C o n c e r n i n g P r o s p e c t i v e J u r o r s Which May Be F a v o r a b l e 
t o t h e D e f e n s e , ' t h e c o u r t s t a t e d : 

" ' I n h i s b r i e f t o t h i s c o u r t , Lee has n o t 
a l l e g e d t h a t t h e p r o s e c u t o r i n f a c t w i t h h e l d 
any i n f o r m a t i o n w h a t s o e v e r w h i c h w o u l d be 
f a v o r a b l e t o h i s d e f e n s e . F u r t h e r , n o t h i n g i n 
t h e r e c o r d i n d i c a t e s t h a t t h e p r o s e c u t o r 
w i t h h e l d s u c h i n f o r m a t i o n . We f i n d no e r r o r i n 
t h e t r i a l c o u r t ' s d e n i a l o f t h i s m o t i o n . ' 

"683 So. 2d a t 38." 
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A l s o , i n M c G r i f f v. S t a t e , 908 So. 2d 961, 981-82 ( A l a . C r i m . 

App. 2 0 0 0 ) , r e v ' d on o t h e r g r o u n d s , 908 So. 2d 1024 ( A l a . 

2 0 0 4 ) , we h e l d : 

"The S t a t e has no d u t y t o d i s c l o s e i n f o r m a t i o n 
c o n c e r n i n g p r o s p e c t i v e j u r o r s . As we s t a t e d i n 
A r t h u r v. S t a t e , 711 So. 2d 1031 ( A l a . C r i m . App. 
1 9 9 6 ) , a f f ' d , 711 So. 2d 1097 ( A l a . 1 9 9 7 ) , q u o t i n g 
K e l l e y v. S t a t e , 602 So. 2d 473 ( A l a . C r i m . App. 
1 9 9 2 ) : 

" ' " T h i s c o u r t has h e l d t h a t a r r e s t and 
c o n v i c t i o n r e c o r d s o f p o t e n t i a l j u r o r s do 
n o t q u a l i f y as t h e t y p e o f d i s c o v e r a b l e 
e v i d e n c e t h a t f a l l s w i t h i n t h e s c o p e o f 
B r a d y and t h a t a t r i a l c o u r t w i l l n o t be 
h e l d i n e r r o r f o r d e n y i n g an a p p e l l a n t ' s 
m o t i o n t o d i s c o v e r s u c h d o c u m e n t s . S l i n k e r  
v. S t a t e , 344 So. 2d 1264 ( A l a . C r . App. 
1 9 7 7 ) . C f . , C l i f t o n v. S t a t e , 545 So. 2d 
173 ( A l a . C r . App. 1988) ( t h e n o n d i s c l o s e d 
e v i d e n c e was n o t e x c u l p a t o r y , t h u s B r a d y 
was i n a p p l i c a b l e ) . I n o t h e r w o r d s , t h e 
a p p e l l a n t does n o t have an a b s o l u t e r i g h t 
t o t h e d i s c l o s u r e o f t h e a r r e s t and 
c o n v i c t i o n r e c o r d s o f p r o s p e c t i v e j u r o r s . 
See S l i n k e r , s u p r a . C f . , D a v i s v. S t a t e , 
554 So. 2d 1094 ( A l a . C r . App. 1 9 8 4 ) , 
a f f ' d , 554 So. 2d 1111 ( A l a . 1 9 8 9 ) , 
r e h e a r i n g o v e r r u l e d , 569 So. 2d 738 ( A l a . 
1 9 9 0 ) , c e r t . d e n i e d , 498 U.S. 1127, 111 S. 
C t . 1091, 112 L. E d . 2d 1196 (1991) 
( d e f e n d a n t i s n o t e n t i t l e d t o t h e g e n e r a l 
d i s c l o s u r e o f t h e c r i m i n a l r e c o r d s o f t h e 
s t a t e ' s w i t n e s s e s ) ; W r i g h t v. S t a t e , 424 
So. 2d 684 ( A l a . C r . App. 1982) (no 
a b s o l u t e r i g h t t o d i s c l o s u r e o f c r i m i n a l 
r e c o r d s o f s t a t e ' s w i t n e s s e s ) . 
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" ' " S e v e r a l j u r i s d i c t i o n s have 
s i m i l a r l y h e l d . See, e.g., P e o p l e v.  
M u r t i s h a w , 29 C a l . 3 d 733, 175 C a l . R p t r . 
738, 631 P.2d 446 ( 1 9 8 1 ) , c e r t . d e n i e d , 455 
U.S. 922, 102 S. C t . 1280, 71 L. E d . 2d 464 
(1982) ( t r i a l j u d g e has d i s c r e t i o n a r y 
a u t h o r i t y t o p e r m i t d e f e n s e a c c e s s t o j u r y 
r e c o r d s ) ; Moon v. S t a t e , 258 Ga. 748, 375 
S.E.2d 442 ( 1 9 8 8 ) , c e r t . d e n i e d , 499 U.S. 
982, 111 S. C t . 1638, 113 L. E d . 2d 733 
(1991) ( t r i a l c o u r t d i d n o t e r r i n d e n y i n g 
d e f e n d a n t ' s m o t i o n f o r p r e t r i a l d i s c o v e r y 
o f s t a t e ' s j u r o r i n f o r m a t i o n r e c o r d s ) ; 
S t a t e v. W i g g i n s , 556 So. 2d 622 ( L a . App. 
1990) ( d e f e n d a n t i s n o t n e c e s s a r i l y 
e n t i t l e d t o 'rap s h e e t s ' o f p r o s p e c t i v e 
j u r o r s ) ; S t a t e v. W e i l a n d , 540 So. 2d 1288 
(L a . App. 1989) ( d e f e n d a n t i s n o t e n t i t l e d 
t o r a p s h e e t s o f p r o s p e c t i v e j u r o r s b e c a u s e 
t h o s e r e c o r d s a r e u s e f u l t o s t a t e i n i t s 
d e s i r e t o c h a l l e n g e j u r o r s w i t h 
i n c l i n a t i o n s o r b i a s e s a g a i n s t s t a t e , b u t 
a r e n o t p e r t i n e n t t o p u r p o s e o f d e f e n d a n t ' s 
v o i r d i r e : t o c h a l l e n g e j u r o r s who 
d e f e n d a n t b e l i e v e s w i l l n o t a p p r o a c h t h e 
v e r d i c t i n a d e t a c h e d and o b j e c t i v e 
m a n n e r ) ; S t a t e v. C h i l d s , 299 S.C. 471, 385 
S.E.2d 839 (1989) (no r i g h t t o d i s c o v e r y o f 
c r i m i n a l r e c o r d s o f p o t e n t i a l j u r o r s a b s e n t 
s t a t u t e o r c o u r t r u l e s r e q u i r i n g s u c h 
d i s c l o s u r e ) ; J e f f r e y F. G h e n t , A n n o t . , 
R i g h t o f D e f e n s e i n C r i m i n a l P r o s e c u t i o n t o  
D i s c l o s u r e o f P r o s e c u t i o n I n f o r m a t i o n  
R e g a r d i n g P r o s p e c t i v e J u r o r s , 86 A.L.R.3d 
571, § 4(a) ( 1 9 7 8 ) , and t h e c a s e s c i t e d 
t h e r e i n . 

" ' " A l s o , t h e s t a t e has no d u t y t o 
d i s c l o s e i n f o r m a t i o n t h a t i s a v a i l a b l e t o 
t h e a p p e l l a n t f r o m a n o t h e r s o u r c e . H u r s t  
v. S t a t e , 469 So. 2d 720 ( A l a . C r . App. 
1 9 8 5 ) . H e r e , t h e a p p e l l a n t c o u l d have 
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p r o c u r e d t h i s i n f o r m a t i o n f r o m t h e 
v e n i r e m e m b e r s t h e m s e l v e s d u r i n g v o i r d i r e . 
See a l s o C l i f t o n , s u p r a ( n o n d i s c l o s u r e d i d 
n o t p r e j u d i c e a p p e l l a n t ' s d e f e n s e ) . " ' 

"711 So. 2d a t 1080." 

I n t h i s c a s e , when i t d e n i e d B i l l u p s ' s m o t i o n t o r e q u i r e 

d i s c l o s u r e o f any and a l l i n f o r m a t i o n c o n c e r n i n g p o t e n t i a l 

j u r o r s t h a t m i g h t be f a v o r a b l e t o t h e d e f e n s e , t h e t r i a l c o u r t 

s t a t e d : 

" M o t i o n t o d i s c l o s e a l l i n f o r m a t i o n c o n c e r n i n g 
p r o s p e c t i v e j u r o r s t h a t may be f a v o r a b l e t o t h e 
d e f e n s e . I t h i n k t h a t ' s -- t h e i r r e s p o n s e o b j e c t s t o 
t h a t . And I t h i n k t h a t ' s due t o be d e n i e d . B u t i t ' s 
k i n d o f t h e same s i t u a t i o n I j u s t a d d r e s s e d . I f 
t h e r e ' s s o m e t h i n g t h a t t h e y s a y t h a t ' s wrong d u r i n g 
t h e v o i r d i r e and t h e DA knows a b o u t i t , t h e y s h o u l d 
l e t e v e r y b o d y know." 

W i t h r e g a r d t o t h e m o t i o n , t h e t r i a l c o u r t a l s o e n t e r e d t h e 

f o l l o w i n g o r d e r : 

" D e n i e d . A t t o r n e y s w i l l be a l l o w e d t o q u e s t i o n 
p r o s p e c t i v e j u r o r s i n d e t a i l . Once a g a i n , a l l 
a t t o r n e y s a r e o r d e r e d t o i n f o r m t h e c o u r t and 
o p p o s i n g c o u n s e l i f t h e y a r e aware o f any q u e s t i o n s 
w h i c h a r e n o t a n s w e r e d t r u t h f u l l y b y p r o s p e c t i v e 
j u r o r s . " 

(C.R. 24.) D u r i n g t h e j u r y s e l e c t i o n p r o c e e d i n g s , t h e t r i a l 

c o u r t u s e d a j u r y q u e s t i o n n a i r e and a l s o a l l o w e d t h e p a r t i e s 

t o c o n d u c t i n d i v i d u a l v o i r d i r e e x a m i n a t i o n o f many o f t h e 

v e n i r e m e m b e r s . F i n a l l y , B i l l u p s h as n o t a l l e g e d , and t h e 
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r e c o r d does n o t i n d i c a t e , t h a t t h e p r o s e c u t i o n w i t h h e l d any 

i n f o r m a t i o n t h a t w o u l d have been f a v o r a b l e t o t h e d e f e n s e . 

A c c o r d i n g l y , we do n o t f i n d t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g t h i s m o t i o n . 

I X . 

B i l l u p s ' s n i n t h argument i s t h a t t h e t r i a l c o u r t 

i m p r o p e r l y d e n i e d h i s m o t i o n f o r d i s c l o s u r e o f any p a s t and 

p r e s e n t r e l a t i o n s h i p s , a s s o c i a t i o n s , and t i e s b e t w e e n t h e 

d i s t r i c t a t t o r n e y and p o t e n t i a l j u r o r s . We a d d r e s s e d a 

s i m i l a r c o n t e n t i o n i n B e l i s l e v. S t a t e , 11 So. 3d 256, 277 

( A l a . C r i m . App. 2 0 0 7 ) , a f f ' d , 11 So. 3d 323 ( A l a . 2 0 0 8 ) , as 

f o l l o w s : 

" B e l i s l e f u r t h e r a r g u e s t h a t t h e c i r c u i t c o u r t 
e r r e d i n d e n y i n g h i s m o t i o n t o d i s c l o s e p a s t and 
p r e s e n t r e l a t i o n s h i p s b e t w e e n t h e d i s t r i c t a t t o r n e y , 
t h e f o r m e r d i s t r i c t a t t o r n e y , t h e a t t o r n e y g e n e r a l , 
and any p r o s p e c t i v e j u r o r s . 

"When d i s c u s s i n g t h i s m o t i o n , t h e c i r c u i t c o u r t 
s t a t e d : 

" ' I was g o i n g t o s a y , my e x p e r i e n c e 
has b e e n , b o t h as a d e f e n s e l a w y e r and a 
p r o s e c u t o r , t h a t I may know some p e o p l e o u t 
t h e r e and I m i g h t be a b l e t o d i s c l o s e t h a t 
r e l a t i o n s h i p t h a t I have w i t h them and t h e n 
n o t r e c o g n i z e someone f r o m s e v e n y e a r s ago 
t h a t t h e y remember, hey, I knew h i m and 
b l a , b l a , b l a . So I f o u n d u s u a l l y you g e t 
a b e t t e r r e s p o n s e b y a s k i n g a j u r o r . ' 
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"(R. 181-82.) C l e a r l y , t h e l e a s t i n t r u s i v e method 
o f d i s c o v e r i n g a j u r o r ' s p a s t o r p r e s e n t 
r e l a t i o n s h i p w i t h any o f t h e p r o s e c u t i o n team i s t o 
a s k t h e p r o s p e c t i v e j u r o r s d u r i n g v o i r d i r e 
e x a m i n a t i o n . ' D i s c o v e r y m a t t e r s a r e w i t h i n t h e 
s o u n d d i s c r e t i o n o f t h e t r i a l j u d g e . W i l l i a m s v.  
S t a t e , 451 So. 2d 411 ( A l a . C r . App. 1984) . The 
c o u r t ' s j u dgment on t h e s e m a t t e r s w i l l n o t be 
r e v e r s e d a b s e n t a c l e a r abuse o f d i s c r e t i o n a nd 
p r o o f o f p r e j u d i c e r e s u l t i n g f r o m t h e a b u s e . Ex  
p a r t e H a r w e l l , 639 So. 2d 1335 ( A l a . 1 9 9 3 ) . ' P a r k e r 
v. S t a t e , 777 So. 2d 937, 938 ( A l a . C r i m . App. 
2 0 0 0 ) . T h e r e was no abuse o f t h e c i r c u i t c o u r t ' s 
d i s c r e t i o n h e r e . " 

A l s o , i n T r a v i s v. S t a t e , 776 So. 2d 819, 870 ( A l a . C r i m . App. 

1 9 9 7 ) , a f f ' d , 776 So. 2d 874 ( A l a . 2 0 0 0 ) , we n o t e d : 

" A l t h o u g h t h e t r i a l c o u r t d e n i e d a p p e l l a n t ' s m o t i o n , 
i t a l l o w e d t h e p a r t i e s a l m o s t u n l i m i t e d v o i r d i r e o f 
t h e p r o s p e c t i v e j u r o r s . F u r t h e r , t h e S t a t e has no 
d u t y t o d i s c l o s e i n f o r m a t i o n t o t h e d e f e n s e t h a t i s 
a v a i l a b l e f r o m a n o t h e r s o u r c e ; e.g., t h r o u g h v o i r 
d i r e e x a m i n a t i o n . 

" M o r e o v e r , t h e a p p e l l a n t f a i l s t o name i n b r i e f 
any member o f h i s v e n i r e whom he has s u b s e q u e n t l y 
l e a r n e d h a d h a d a r e l a t i o n s h i p w i t h any member o f 
t h e p r o s e c u t i o n t h a t m i g h t have c a u s e d s u c h a p e r s o n 
t o have a n a t u r a l b i a s i n f a v o r o f t h e S t a t e . The 
a p p e l l a n t has f a i l e d t o show i n what manner he was 
p r e j u d i c e d b y t h e d e n i a l o f h i s m o t i o n . See A l a . R. 
App. P., R u l e 45. See a l s o , D e F r i e s v. S t a t e , 597 
So. 2d 742 ( A l a . C r . App. 1992) (no e r r o r i n d e n y i n g 
m o t i o n t o d i s c l o s e p a s t r e l a t i o n s h i p s where t h e same 
q u e s t i o n s were a l l o w e d d u r i n g v o i r d i r e a t t r i a l ) . 

" T h e r e f o r e , t h e a p p e l l a n t ' s argument must f a i l . " 
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See a l s o McGowan, s u p r a ; M a p l e s v. S t a t e , 758 So. 2d 1 ( A l a . 

C r i m . A p p . ) , a f f ' d , 758 So. 2d 81 ( A l a . 1 9 9 9 ) . 

I n t h i s c a s e , when i t d e n i e d t h e m o t i o n f o r d i s c l o s u r e o f 

any p a s t and p r e s e n t r e l a t i o n s h i p s , a s s o c i a t i o n s , and t i e s 

b e t w e e n t h e d i s t r i c t a t t o r n e y a n d p o t e n t i a l j u r o r s , t h e t r i a l 

c o u r t s t a t e d : 

" M o t i o n f o r d i s c l o s u r e o f any p a s t o r p r e s e n t 
r e l a t i o n s h i p s , a s s o c i a t i o n s , o r t i e s b e t w e e n 
d i s t r i c t a t t o r n e y and p r o s p e c t i v e j u r o r s . I ' v e 
r e v i e w e d t h a t as w e l l . I t h i n k t h a t ' s due t o be 
d e n i e d . B u t what I t e n d t o s a y i n a l l c a s e s , 
e s p e c i a l l y a c a p i t a l c a s e , i s c o v e r w h a t e v e r you can 
d u r i n g v o i r d i r e . And I t h i n k t h a t a l l t h e 
a t t o r n e y s a r e u n d e r a r e s p o n s i b i l i t y t h a t i f t h e r e ' s 
s o m e t h i n g t h a t t h e y know o f t h a t ' s s a i d t h a t ' s 
i n c o r r e c t , t h e n t h e y n e e d t o c o r r e c t i t . So i f t h e y 
deny some a s s o c i a t i o n and t h e d i s t r i c t a t t o r n e y s 
know i t , I t h i n k t h e y a r e u n d e r an o b l i g a t i o n t o l e t 
t h e C o u r t and l e t you know t h a t someone s a i d 
s o m e t h i n g t h a t w a s n ' t r i g h t . B u t I ' l l d e n y t h e 
m o t i o n as i t ' s w r i t t e n . " 

(R. 27-28.) W i t h r e g a r d t o t h i s m o t i o n , t h e t r i a l c o u r t a l s o 

e n t e r e d t h e f o l l o w i n g o r d e r : 

" D e n i e d . A t t o r n e y s w i l l be g i v e n an o p p o r t u n i t y t o 
q u e s t i o n p o t e n t i a l j u r o r s on v o i r d i r e . A l l 
a t t o r n e y s a r e i n s t r u c t e d t o n o t i f y t h e C o u r t and 
o p p o s i n g c o u n s e l i f t h e y a r e aware o f any j u r o r s who 
have r e s p o n d e d u n t r u t h f u l l y d u r i n g t h e v o i r d i r e 
p r o c e s s . " 

(C.R. 24.) D u r i n g t h e j u r y s e l e c t i o n p r o c e e d i n g s , t h e t r i a l 

c o u r t u s e d a j u r y q u e s t i o n n a i r e and a l l o w e d t h e p a r t i e s t o 
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c o n d u c t i n d i v i d u a l v o i r d i r e e x a m i n a t i o n o f many o f t h e 

v e n i r e m e m b e r s . F i n a l l y , B i l l u p s has n o t a l l e g e d t h a t he has 

s u b s e q u e n t l y l e a r n e d t h a t any v e n i r e m e m b e r o r j u r o r h a d a 

r e l a t i o n s h i p w i t h any member o f t h e p r o s e c u t i o n t h a t m i g h t 

have c a u s e d s u c h a p e r s o n t o have a n a t u r a l b i a s i n f a v o r o f 

t h e S t a t e . A c c o r d i n g l y , we do n o t f i n d t h a t t h e t r i a l c o u r t 

e r r e d i n d e n y i n g t h i s m o t i o n . 

B i l l u p s ' s t e n t h argument i s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n f o r a change o f ven u e . 

"'A t r i a l c o u r t i s i n a b e t t e r 
p o s i t i o n t h a n an a p p e l l a t e c o u r t t o 
d e t e r m i n e what e f f e c t , i f any, p r e t r i a l 
p u b l i c i t y m i g h t have i n a p a r t i c u l a r c a s e . 
The t r i a l c o u r t has t h e b e s t o p p o r t u n i t y t o 
e v a l u a t e t h e e f f e c t s o f any p r e t r i a l 
p u b l i c i t y on t h e community as a w h o l e and 
on t h e i n d i v i d u a l members o f t h e j u r y 
v e n i r e . The t r i a l c o u r t ' s r u l i n g on a 
m o t i o n f o r a change o f venue w i l l be 
r e v e r s e d o n l y when t h e r e i s a s h o w i n g t h a t 
t h e t r i a l c o u r t has a b u s e d i t s d i s c r e t i o n . 
N e l s o n v. S t a t e , 440 So. 2d 1130 ( A l a . C r . 
App. 1 9 8 3 ) . ' 

" J o i n e r v. S t a t e , 651 So. 2d 1155, 1156 ( A l a . C r . 
App. 19 9 4 ) . " 

Clemons v. S t a t e , 720 So. 2d 961, 977 ( A l a . C r i m . App. 1 9 9 6 ) , 

a f f ' d , 720 So. 2d 985 ( A l a . 1 9 9 8 ) . "The mere f a c t t h a t 
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p u b l i c i t y and m e d i a a t t e n t i o n were w i d e s p r e a d i s n o t 

s u f f i c i e n t t o w a r r a n t a change o f v e n u e . R a t h e r , Ex p a r t e 

G r a y s o n [ , 479 So. 2d 76 ( A l a . 1 9 8 5 ) , ] h e l d t h a t t h e a p p e l l a n t 

must show t h a t he s u f f e r e d a c t u a l p r e j u d i c e o r t h a t t h e 

community was s a t u r a t e d w i t h p r e j u d i c i a l p u b l i c i t y . " S l a g l e  

v. S t a t e , 606 So. 2d 193, 195 ( A l a . C r i m . App. 1 9 9 2 ) . 

" ' M o r e o v e r , t h e p a s s a g e o f t i m e c a n n o t be i g n o r e d as a f a c t o r 

i n b r i n g i n g o b j e c t i v i t y t o t r i a l . ' " W h i s e n h a n t v. S t a t e , 555 

So. 2d 219, 224 ( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 555 So. 2d 235 

( A l a . 1989) ( q u o t i n g D a n n e l l y v. S t a t e , 47 A l a . App. 363, 364, 

254 So. 2d 434, 435 ( A l a . C r i m . App. 1 9 7 1 ) ) . 

" I n c o n n e c t i o n w i t h p r e t r i a l p u b l i c i t y , t h e r e 
a r e two s i t u a t i o n s w h i c h mandate a change o f v e n u e : 
1) when t h e a c c u s e d has d e m o n s t r a t e d ' a c t u a l 
p r e j u d i c e ' a g a i n s t h i m on t h e p a r t o f t h e j u r o r s ; 
2) when t h e r e i s 'presumed p r e j u d i c e ' r e s u l t i n g f r o m 
community s a t u r a t i o n w i t h s u c h p r e j u d i c i a l p r e t r i a l 
p u b l i c i t y t h a t no i m p a r t i a l j u r y c a n be s e l e c t e d . 
S h e p p a r d v. M a x w e l l , 384 U.S. 333, 86 S. C t . 1507, 
16 L. Ed. 2d 600 ( 1 9 6 6 ) ; R i d e a u [v. L o u i s i a n a , 373 
U.S. 723, 83 S. C t . 1417, 10 L. Ed. 2d 663 ( 1 9 6 3 ) ] ; 
E s t e s v. T e x a s , 381 U.S. 532, 85 S. C t . 1628, 14 L. 
Ed. 2d 543 ( 1 9 6 5 ) ; Ex p a r t e G r a y s o n , 479 So. 2d 76, 
80 ( A l a . ) , c e r t . d e n i e d , 474 U.S. 865, 106 S. C t . 
189, 88 L. Ed. 2d 157 ( 1 9 8 5 ) ; Coleman v. Z a n t , 708 
F.2d 541 ( 1 1 t h . C i r . 1 9 8 3 ) . " 

Hunt v. S t a t e , 642 So. 2d 999, 1042-43 ( A l a . C r i m . App. 1 9 9 3 ) , 

a f f ' d , 642 So. 2d 1060 ( A l a . 1 9 9 4 ) . 
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We must f i r s t d e t e r m i n e w h e t h e r t h e p r e t r i a l p u b l i c i t y 

r e s u l t e d i n " p r e s u m p t i v e p r e j u d i c e . " F o r p r e j u d i c e t o be 

p r e s u m e d u n d e r t h i s s t a n d a r d , t h e d e f e n d a n t must show: 1) 

t h a t t h e p r e t r i a l p u b l i c i t y was p r e j u d i c i a l a nd i n f l a m m a t o r y 

and 2) t h a t t h e p r e j u d i c i a l p r e t r i a l p u b l i c i t y s a t u r a t e d t h e 

community where t h e t r i a l was h e l d . See Coleman v. Kemp, 778 

F.2d 1487 ( 1 1 t h C i r . 1 9 8 5 ) . Under t h i s s t a n d a r d , a d e f e n d a n t 

c a r r i e s an e x t r e m e l y h e a v y b u r d e n o f p r o o f . 

"Hunt r e l i e s on t h e 'presumed p r e j u d i c e ' s t a n d a r d 
a n n o u n c e d i n R i d e a u , and a p p l i e d by t h e U n i t e d 
S t a t e s Supreme C o u r t i n E s t e s and S h e p p a r d [ v .  
M a x w e l l , 384 U.S. 333, 86 S. C t . 1507, 16 L. Ed. 2d 
600 ( 1 9 6 6 ) ] . T h i s s t a n d a r d was d e f i n e d b y t h e 
E l e v e n t h F e d e r a l C i r c u i t C o u r t o f A p p e a l s i n Coleman  
v. Kemp, 778 F.2d 1487 ( 1 1 t h C i r . 1 9 8 5 ) , c e r t . 
d e n i e d , 476 U.S. 1164, 106 S. C t . 2289, 90 L. Ed. 2d 
730 ( 1 9 8 6 ) . The c o u r t s t a t e d : ' P r e j u d i c e i s 
p r e s u m e d f r o m p r e t r i a l p u b l i c i t y when p r e t r i a l  
p u b l i c i t y i s s u f f i c i e n t l y p r e j u d i c i a l a nd  
i n f l a m m a t o r y and t h e p r e j u d i c i a l p r e t r i a l p u b l i c i t y  
s a t u r a t e d t h e community where t h e t r i a l s were h e l d . ' 
778 F.2d a t 1490 ( e m p h a s i s a d d e d [ i n H u n t ] ) . See 
a l s o H o l l a d a y v. S t a t e , 549 So. 2d 122, 125 ( A l a . 
C r . App. 1 9 8 8 ) , a f f i r m e d , 549 So. 2d 135 ( A l a . ) , 
c e r t . d e n i e d , 493 U.S. 1012, 110 S. C t . 575, 107 L. 
Ed. 2d 569 ( 1 9 8 9 ) . 

" I n d e t e r m i n i n g w h e t h e r t h e 'presumed p r e j u d i c e ' 
s t a n d a r d e x i s t s t h e t r i a l c o u r t s h o u l d l o o k a t ' t h e 
t o t a l i t y o f t h e s u r r o u n d i n g f a c t s . ' P a t t o n v.  
Y o u n t , 467 U.S. 1025, 104 S. C t . 2885, 81 L. Ed. 2d 
847 ( 1 9 8 4 ) ; Murphy v. F l o r i d a , 421 U.S. 794, 95 S. 
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C t . 2031, 44 L. Ed. 2d 589 ( 1 9 7 5 ) ; I r v i n v. Dowd, 
366 U.S. 717, 81 S. C t . 1639, 6 L. Ed. 2d 751 
( 1 9 6 1 ) . The p r e s u m p t i v e p r e j u d i c e s t a n d a r d i s 
' r a r e l y ' a p p l i c a b l e , a nd i s r e s e r v e d f o r o n l y 
'extreme s i t u a t i o n s ' . Coleman v. Kemp, 778 F.2d a t 
1537. ' I n f a c t , o u r r e s e a r c h has u n c o v e r e d o n l y a 
v e r y few ... c a s e s i n w h i c h r e l i e f was g r a n t e d on 
t h e b a s i s o f p r e s u m e d p r e j u d i c e . ' Coleman v. Kemp, 
778 F.2d a t 1490. 

"Hunt h a d t h e b u r d e n o f s h o w i n g t h a t 
' p r e j u d i c i a l p r e t r i a l p u b l i c i t y ' s a t u r a t e d t h e 
community. S h e p p a r d , s u p r a . ' [ T ] h e b u r d e n p l a c e d 
upon t h e p e t i t i o n e r t o show t h a t p r e t r i a l p u b l i c i t y 
d e p r i v e d h i m o f h i s r i g h t t o a f a i r t r i a l b e f o r e an 
i m p a r t i a l j u r y i s an e x t r e m e l y h e a v y one.' Coleman  
v. Kemp, 778 F.2d a t 1537. ' P r e j u d i c i a l ' p u b l i c i t y 
u s u a l l y must c o n s i s t o f much more t h a n s t a t i n g t h e 
c h a r g e , and o f r e p o r t a g e o f t h e p r e t r i a l and t r i a l 
p r o c e s s e s . ' P u b l i c i t y ' a nd ' p r e j u d i c e ' a r e n o t t h e 
same t h i n g . E x c e s s p u b l i c i t y does n o t a u t o m a t i c a l l y 
o r n e c e s s a r i l y mean t h a t t h e p u b l i c i t y was 
p r e j u d i c i a l . 

II 

"... I n o r d e r t o meet t h e b u r d e n o f s h o w i n g t h e 
n e c e s s i t y f o r a change o f venue due t o p r e t r i a l 
p u b l i c i t y on t h e g r o u n d s o f community s a t u r a t i o n , 
' t h e a p p e l l a n t must show more t h a n t h e f a c t " t h a t a 
c a s e g e n e r a t e s e v e n w i d e s p r e a d p u b l i c i t y . " ' O r y a n g  
v. S t a t e , 642 So. 2d 979, 983 ( A l a . C r . App. 1 9 9 3 ) , 
q u o t i n g , Thompson v. S t a t e , 581 So. 2d 1216, 1233 
( A l a . C r . App. 1 9 9 1 ) , c e r t . d e n i e d , [502] U.S. 
[ 1 0 3 0 ] , 112 S. C t . 868, 116 L. Ed. 2d 774 ( 1 9 9 2 ) . 

"'"Newspaper a r t i c l e s a l o n e w o u l d n o t 
n e c e s s i t a t e a change i n venue u n l e s s i t was 
shown t h a t t h e a r t i c l e s so a f f e c t e d t h e 
g e n e r a l c i t i z e n r y t h r o u g h t h e i n s e r t i o n o f 
s u c h s e n s a t i o n a l , a c c u s a t i o n a l o r 
d e n u n c i a t o r y s t a t e m e n t s , t h a t a f a i r a nd 
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i m p a r t i a l t r i a l was i m p o s s i b l e . P a t t o n v.  
S t a t e , 246 A l a . 639, 21 So. 2d 844 
[ 1 9 4 5 ] . " ' 

"Thompson, 581 So. 2d a t 1233, q u o t i n g M c L a r e n v.  
S t a t e , 353 So. 2d 24, 31 ( A l a . C r . A p p . ) , c e r t . 
d e n i e d , 353 So. 2d 35 ( A l a . 1 9 7 7 ) . 

"A r e v i e w o f t h e m e d i a c o v e r a g e c o n t a i n e d i n t h e 
r e c o r d on a p p e a l d e m o n s t r a t e s t h a t t h e m a j o r i t y o f 
p r i n t m e d i a c o v e r a g e was r e a s o n a b l y f a c t u a l and more 
o r l e s s o b j e c t i v e . We f i n d t h a t t h e r e p o r t a g e b y 
t h e news m e d i a d i d n o t r e s u l t i n t h e community b e i n g 
so ' p e r v a s i v e l y s a t u r a t e d ' w i t h p r e j u d i c i a l 
p u b l i c i t y so as t o make t h e c o u r t p r o c e e d i n g s 
n o t h i n g more t h a n a ' h o l l o w f o r m a l i t y . ' R i d e a u , 
s u p r a . " 

Hunt, 642 So. 2d a t 1043-44. "To j u s t i f y a p r e s u m p t i o n o f 

p r e j u d i c e u n d e r t h i s s t a n d a r d , t h e p u b l i c i t y must be b o t h 

e x t e n s i v e and s e n s a t i o n a l i n n a t u r e . I f t h e m e d i a c o v e r a g e i s 

f a c t u a l as o p p o s e d t o i n f l a m m a t o r y o r s e n s a t i o n a l , t h i s 

u n d e r m i n e s any c l a i m f o r a p r e s u m p t i o n o f p r e j u d i c e . " U n i t e d  

S t a t e s v. A n g i u l o , 897 F.2d 1169, 1181 ( 1 s t C i r . 1 9 9 0 ) . 

I n s u p p o r t o f h i s m o t i o n f o r a change o f v e n u e , B i l l u p s 

a r g u e d o n l y a b o u t t h e number o f v e n i r e m e m b e r s who h a d 

p r e v i o u s l y l e a r n e d s o m e t h i n g a b o u t one o r b o t h o f t h e c a s e s 

a g a i n s t him. He d i d n o t p r e s e n t any argument o r e v i d e n c e 

a b o u t t h e m e d i a m a t e r i a l s a b o u t t h e c a s e s . B a s e d on t h e 

r e c o r d b e f o r e u s , we c a n n o t c o n c l u d e t h a t m e d i a m a t e r i a l s 
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c o n t a i n e d p r e j u d i c i a l i n f o r m a t i o n o r t h a t m e d i a a t t e n t i o n 

i n f l a m e d o r s a t u r a t e d t h e community so t h a t t h e r e was an 

e m o t i o n a l t i d e a g a i n s t h i m . T h e r e f o r e , t h e r e c o r d does n o t 

s u p p o r t a c o n c l u s i o n t h a t p r e t r i a l p u b l i c i t y i n t h i s c a s e was 

so i n h e r e n t l y o r p r e s u m p t i v e l y p r e j u d i c i a l as t o c o n s t i t u t e 

one o f t h o s e " e x t r e m e s i t u a t i o n s " t h a t w a r r a n t a p r e s u m p t i o n 

o f p r e j u d i c e b e c a u s e o f p r e t r i a l p u b l i c i t y . 

We must a l s o d e t e r m i n e w h e t h e r t h e j u r y was a c t u a l l y 

p r e j u d i c e d a g a i n s t B i l l u p s . 

"The ' a c t u a l p r e j u d i c e ' s t a n d a r d i s d e f i n e d as 
f o l l o w s : 

"'To f i n d t h e e x i s t e n c e o f a c t u a l 
p r e j u d i c e , two b a s i c p r e r e q u i s i t e s must be 
s a t i s f i e d . F i r s t , i t must be shown t h a t 
one o r more j u r o r s who d e c i d e d t h e c a s e 
e n t e r t a i n e d an o p i n i o n , b e f o r e h e a r i n g t h e 
e v i d e n c e a d d u c e d a t t r i a l , t h a t t h e 
d e f e n d a n t was g u i l t y . I r v i n v. Dowd, 366 
U.S. [717,] 727, 81 S. C t . [1639,] 1645, [6 
L. Ed. 2d 751, 758-59 ( 1 9 6 1 ) ] . S e c o n d , 
t h e s e j u r o r s , i t must be d e t e r m i n e d , c o u l d 
n o t have l a i d a s i d e t h e s e p r e f o r m e d 
o p i n i o n s and " r e n d e r [ e d ] a v e r d i c t b a s e d on 
t h e e v i d e n c e p r e s e n t e d i n c o u r t . " I r v i n v.  
Dowd, 366 U.S. a t 723, 81 S. C t . a t 1643 [6 
L. Ed. 2d a t 7 5 6 ] . ' 

"Coleman v. Z a n t , 708 F.2d a t 544." 

Hunt, 642 So. 2d a t 1043. 
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" F u r t h e r m o r e , i n o r d e r f o r a d e f e n d a n t t o show 
p r e j u d i c e , t h e ' " p r o p e r manner f o r a s c e r t a i n i n g 
w h e t h e r a d v e r s e p u b l i c i t y may have b i a s e d t h e 
p r o s p e c t i v e j u r o r s i s t h r o u g h t h e v o i r d i r e 
e x a m i n a t i o n . " A n d e r s o n v. S t a t e , 362 So. 2d 1296, 
1299 ( A l a . C r i m . App. 1 9 7 8 ) . ' Ex p a r t e G r a y s o n , 479 
So. 2d 76, 80 ( A l a . 1 9 8 5 ) , c e r t . d e n i e d , 474 U.S. 
865, 106 S. C t . 189, 88 L. Ed. 2d 157 ( 1 9 8 5 ) . " 

O r y a n g v. S t a t e , 642 So. 2d 979, 983 ( A l a . C r i m . App. 1 9 9 3 ) . 

B i l l u p s h a s n o t shown t h a t any p r e t r i a l p u b l i c i t y 

a c t u a l l y p r e j u d i c e d h i m . D u r i n g t h e v o i r d i r e p r o c e e d i n g s , 

t h e p a r t i e s i n d i v i d u a l l y q u e s t i o n e d e a c h v e n i r e m e m b e r a b o u t 

and e x t e n s i v e l y c o v e r e d e x p o s u r e t o t h e m e d i a a n d / o r k n o w l e d g e 

a b o u t t h e c a s e s i n v o l v i n g h i m . Many o f t h e v e n i r e m e m b e r s h a d 

h e a r d , r e a d , o r s e e n o r knew s o m e t h i n g a b o u t one o r b o t h o f 

t h e c a s e s . However, v e r y few i n d i c a t e d t h a t t h e y c o u l d n o t be 

f a i r b a s e d on t h a t i n f o r m a t i o n , and t h e t r i a l c o u r t e x c u s e d 

t h o s e v e n i r e m e m b e r s f o r c a u s e . The r e m a i n i n g v e n i r e m e m b e r s 

i n d i c a t e d t h a t t h e y c o u l d s e t a s i d e any i n f o r m a t i o n t h e y h a d 

p r e v i o u s l y o b t a i n e d a b o u t t h e c a s e s and make a d e c i s i o n b a s e d 

s o l e l y on t h e e v i d e n c e p r e s e n t e d d u r i n g t h e t r i a l . 

A c c o r d i n g l y , B i l l u p s h a s n o t shown t h a t any o f t h e j u r o r s were 

a c t u a l l y p r e j u d i c e d a g a i n s t h i m . 

F o r t h e s e r e a s o n s , t h e t r i a l c o u r t d i d n o t a b u s e i t s 

d i s c r e t i o n i n d e n y i n g B i l l u p s ' s m o t i o n f o r a change o f v e n u e . 
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X I . 

F i n a l l y , p u r s u a n t t o § 13A-5-53, A l a . Code 1975, we a r e 

r e q u i r e d t o a d d r e s s t h e p r o p r i e t y o f B i l l u p s ' s c o n v i c t i o n a n d 

s e n t e n c e o f d e a t h . B i l l u p s was i n d i c t e d f o r and c o n v i c t e d o f 

c a p i t a l m u r d e r b e c a u s e he c o m m i t t e d t h e murder d u r i n g t h e 

c o u r s e o f a r o b b e r y . See § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. 

The r e c o r d does n o t r e f l e c t t h a t t h e s e n t e n c e o f d e a t h 

was i m p o s e d as t h e r e s u l t o f t h e i n f l u e n c e o f p a s s i o n , 

p r e j u d i c e , o r any o t h e r a r b i t r a r y f a c t o r . See § 13A-5-

5 3 ( b ) ( 1 ) , A l a . Code 1975. 

The t r i a l c o u r t f o u n d t h a t t h e a g g r a v a t i n g c i r c u m s t a n c e s 

o u t w e i g h e d t h e m i t i g a t i n g c i r c u m s t a n c e s . I t f o u n d t h a t t h e 

S t a t e p r o v e d f o u r a g g r a v a t i n g c i r c u m s t a n c e s -- 1) B i l l u p s 

c o m m i t t e d t h e o f f e n s e w h i l e he was u n d e r s e n t e n c e o f 

i m p r i s o n m e n t , see § 1 3 A - 5 - 4 9 ( 1 ) , A l a . Code 1975; 2) B i l l u p s 

h a d p r e v i o u s l y b e e n c o n v i c t e d o f a n o t h e r c a p i t a l o f f e n s e o r 

f e l o n y i n v o l v i n g t h e u s e o r t h r e a t o f v i o l e n c e t o t h e p e r s o n 

p u r s u a n t t o § 1 3 A - 5 - 4 9 ( 2 ) , A l a . Code 1975; 3) B i l l u p s 

c o m m i t t e d t h e c a p i t a l o f f e n s e s w h i l e he was e n g a g e d i n o r was 

an a c c o m p l i c e i n t h e c o m m i s s i o n o f , o r an a t t e m p t t o commit, 

o r f l i g h t a f t e r c o m m i t t i n g o r a t t e m p t i n g t o commit, r o b b e r y , 
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see §13A-5-49(4), A l a . Code 1975; and 4) t h e c a p i t a l o f f e n s e 

was one o f a s e r i e s o f i n t e n t i o n a l k i l l i n g s c o m m i t t e d by 

B i l l u p s , see §13A-5-4 9 ( 1 0 ) , A l a . Code 1975. The t r i a l c o u r t 

f o u n d t h a t t h e r e were n o t any s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s i n t h i s c a s e . I t a l s o made t h e f o l l o w i n g 

f i n d i n g s as t o n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s : 

" 1 . T e s t i m o n y t h a t t h e D e f e n d a n t ' s b r o t h e r 
f r e q u e n t l y b e a t h i m up as a c h i l d i s r e g a r d e d as a 
v e r y m i n o r m i t i g a t i n g f a c t o r . T h i s does n o t w e i g h 
h e a v i l y i n t h e C o u r t ' s c o n s i d e r a t i o n . T h e r e was no 
e v i d e n c e as t o t h e e x t e n t o f t h e ' b e a t i n g s ' o r any 
i n j u r y t h a t t h e D e f e n d a n t may have b e e n s u f f e r e d 
d u r i n g t h e i n c i d e n t s i n q u e s t i o n . T h i s c o u l d have 
been n o r m a l c h i l d h o o d i n c i d e n t s b e t w e e n s i b l i n g s . 

"2. T h e r e was a l s o t e s t i m o n y t h a t a b o y f r i e n d 
o f t h e D e f e n d a n t ' s m o t h e r h i t t h e D e f e n d a n t w i t h an 
e x t e n s i o n c o r d on a few o c c a s i o n s . The C o u r t does 
n o t c o n s i d e r t h i s t o be a m i t i g a t i n g c i r c u m s t a n c e 
s i n c e h i s m o t h e r i n d i c a t e d t h a t he s t o p p e d t h e 
b e a t i n g i m m e d i a t e l y and t h a t i t was n o t a c o n t i n u i n g 
p r o b l e m . The m o t h e r i n d i c a t e d t h a t t h e man i n 
q u e s t i o n a c t u a l l y s e r v e d as a s t a b l e f a t h e r f i g u r e 
f o r t h e D e f e n d a n t d u r i n g h i s c h i l d h o o d . 

"3. T h e r e was a l s o t e s t i m o n y t h a t t h e 
D e f e n d a n t ' s f a t h e r d i e d d u r i n g h i s c h i l d h o o d . The 
C o u r t f i n d s t h a t t h i s i s a m i t i g a t i n g f a c t o r . 

"4. T h e r e was a l s o t e s t i m o n y t h a t t h e D e f e n d a n t 
was h i t w i t h a b r i c k and k n o c k e d o u t d u r i n g h i s 
c h i l d h o o d . A l t h o u g h t h e r e was t e s t i m o n y t h a t t h i s 
may have r e s u l t e d i n s e i z u r e s by t h e D e f e n d a n t , t h e 
D e f e n d a n t ' s m o t h e r s t a t e d t h a t he grew o u t o f t h i s . 
T h e r e i s no e v i d e n c e o r t e s t i m o n y t o show t h a t t h i s 
a f f e c t e d t h e D e f e n d a n t i n any a d v e r s e way f o r any 
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e x t e n d e d p e r i o d o f t i m e . T h e r e f o r e , t h i s s h o u l d n o t 
be r e g a r d e d as a m i t i g a t i n g f a c t o r . 

"5. The s t r o n g e s t f a c t o r i n m i t i g a t i o n f o r 
D e f e n d a n t i s t h e j u r y ' s r e c o m m e n d a t i o n b y a 7 t o 5 
v o t e f o r L i f e W i t h o u t The P o s s i b i l i t y o f P a r o l e . 
The C o u r t w e i g h s t h i s r e c o m m e n d a t i o n s t r o n g l y i n 
f a v o r o f t h e D e f e n d a n t , b u t w e i g h t g i v e n t h i s f a c t o r 
b y t h e C o u r t i s n o t as g r e a t as i f a unanimous 
r e c o m m e n d a t i o n f o r L i f e W i t h o u t P a r o l e h a d be e n 
made." 

(C.R. 32-33.) The s e n t e n c i n g o r d e r shows t h a t t h e t r i a l c o u r t 

w e i g h e d t h e a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s and 

c o r r e c t l y s e n t e n c e d B i l l u p s t o d e a t h . The r e c o r d s u p p o r t s i t s 

d e c i s i o n , and we a g r e e w i t h i t s f i n d i n g s . 

S e c t i o n 1 3 A - 5 - 5 3 ( b ) ( 2 ) , A l a . Code 1975, r e q u i r e s us t o 

w e i g h t h e a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s 

i n d e p e n d e n t l y t o d e t e r m i n e t h e p r o p r i e t y o f t h e s e n t e n c e o f 

d e a t h . A f t e r i n d e p e n d e n t l y w e i g h i n g t h e a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s , we f i n d t h a t t h e d e a t h s e n t e n c e i s 

a p p r o p r i a t e . 

As r e q u i r e d b y § 1 3 A - 5 - 5 3 ( b ) ( 3 ) , A l a . Code 1975, we must 

d e t e r m i n e w h e t h e r t h e s e n t e n c e was d i s p r o p o r t i o n a t e o r 

e x c e s s i v e when compared t o t h e p e n a l t y i m p o s e d i n s i m i l a r 

c a s e s . B i l l u p s c o m m i t t e d t h e murder d u r i n g t h e c o u r s e o f a 

r o b b e r y . S i m i l a r c r i m e s a r e b e i n g p u n i s h e d b y d e a t h 
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t h r o u g h o u t t h i s s t a t e . See Gaddy v. S t a t e , 698 So. 2d 1100 

( A l a . C r i m . App. 1 9 9 5 ) , a f f ' d , 698 So. 2d 1150 ( A l a . 1 9 9 7 ) ; 

B r o o k s v. S t a t e , 695 So. 2d 176 ( A l a . C r i m . App. 1 9 9 6 ) , a f f ' d , 

695 So. 2d 184 ( A l a . 1 9 9 7 ) ; B u s h v. S t a t e , 695 So. 2d 70 ( A l a . 

C r i m . App. 1 9 9 5 ) , a f f ' d , 695 So. 2d 138 ( A l a . 1 9 9 7 ) ; P e o p l e s  

v. S t a t e , 510 So. 2d 554 ( A l a . C r i m . App. 1 9 8 6 ) , a f f ' d , 510 

So. 2d 574 ( A l a . 1 9 8 7 ) . T h e r e f o r e , we f i n d t h a t t h e s e n t e n c e 

was n e i t h e r d i s p r o p o r t i o n a t e n o r e x c e s s i v e . 

F i n a l l y , we have s e a r c h e d t h e e n t i r e r e c o r d f o r any e r r o r 

t h a t may have a d v e r s e l y a f f e c t e d B i l l u p s ' s s u b s t a n t i a l r i g h t s , 

a nd we have n o t f o u n d any. See R u l e 45A, A l a . R. App. P. 

A c c o r d i n g l y , we a f f i r m B i l l u p s ' s c o n v i c t i o n s and 

s e n t e n c e s . 

AFFIRMED. 

Windom and M a i n , J J . , c o n c u r . K e l l u m , J . , c o n c u r s i n t h e 

r e s u l t . W e l c h , J . , d i s s e n t s , w i t h o p i n i o n . 

WELCH, J u d g e , d i s s e n t i n g . 

I a g r e e w i t h t h e m a j o r i t y t h a t t h e p r i n c i p l e s q u o t e d i n 

I r v i n v. S t a t e , 940 So. 2d 331 ( A l a . C r i m . App. 2 0 0 5 ) , g o v e r n 

t h e r e s o l u t i o n o f t h e f i r s t i s s u e -- w h e t h e r t h e t r i a l c o u r t 
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e r r e d i n a d m i t t i n g e v i d e n c e , p u r s u a n t t o R u l e 4 0 4 ( b ) , A l a . R. 

E v i d . , a b o u t t h e m u r d e r s o f t h e f o u r H i s p a n i c men who were 

k i l l e d d ays a f t e r S t e v o n L o c k e t t was m u r d e r e d . I d i s a g r e e 

w i t h t h e m a j o r i t y ' s a p p l i c a t i o n o f t h o s e p r i n c i p l e s , h owever. 

The r e c o r d i n t h i s c a s e p r e s e n t s a t e x t b o o k example o f t h e 

r e a s o n t h e e x c l u s i o n a r y r u l e p r o h i b i t i n g c o l l a t e r a l - a c t 

e v i d e n c e was c r e a t e d ; t h e e x t e n s i v e e v i d e n c e o f c o l l a t e r a l 

a c t s i n B i l l u p s ' s t r i a l f o r t h e murder o f L o c k e t t p e r m i t t e d 

t h i s t r i a l t o become, f o r a l l i n t e n t s and p u r p o s e s , a t r i a l 

f o r m u r d e r s o f t h e f o u r H i s p a n i c men as w e l l . The 

i n a d m i s s i b l e c o l l a t e r a l e v i d e n c e d i v e r t e d t h e j u r o r s ' minds 

f r o m t h e main i s s u e o f B i l l u p s ' s c r i m i n a l r e s p o n s i b i l i t y f o r 

L o c k e t t ' s d e a t h and had an i r r e v e r s i b l e i m p a c t on t h e j u r y ' s 

d e c i s i o n - m a k i n g p r o c e s s i n t h i s c a s e . T h e r e f o r e , I must 

d i s s e n t . 

A l t h o u g h t h e c o l l a t e r a l - a c t e v i d e n c e p r e s e n t e d i n t h i s 

c a s e m i g h t have f i t w i t h i n an e x c e p t i o n t o t h e e x c l u s i o n a r y 

r u l e , t h e a n a l y s i s does n o t end w i t h t h a t d e t e r m i n a t i o n . The 

e v i d e n c e was n o t r e a s o n a b l y n e c e s s a r y t o t h e S t a t e ' s c a s e , and 

i t s p r e j u d i c i a l e f f e c t f a r o u t w e i g h e d any p r o b a t i v e v a l u e i t 

m i g h t have had. The t r i a l c o u r t c o m m i t t e d r e v e r s i b l e e r r o r 
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when i t a d m i t t e d t h e c o l l a t e r a l - a c t e v i d e n c e . B i l l u p s i s 

e n t i t l e d t o a r e v e r s a l o f h i s c o n v i c t i o n and t o a new t r i a l . 

The G e n e r a l R u l e i s One o f E x c l u s i o n . 

I t has l o n g been t h e r u l e t h a t a d e f e n d a n t ' s g u i l t o r 

i n n o c e n c e i s t o be b a s e d on e v i d e n c e r e l e v a n t t o t h e c r i m e 

w i t h w h i c h he i s c u r r e n t l y c h a r g e d . C o l l a t e r a l e v i d e n c e i s 

g e n e r a l l y f o r b i d d e n , and t h a t r u l e o f e x c l u s i o n i s p r e m i s e d on 

t h e n o t - a t - a l l n o v e l c o n c e p t n o t e d i n t h e I r v i n q u o t a t i o n i n 

t h e m a j o r i t y o p i n i o n t h a t t h e e x c l u s i o n a r y r u l e s e r v e s t o 

p r o t e c t t h e d e f e n d a n t ' s r i g h t t o a f a i r t r i a l b e c a u s e t h e 

p r e j u d i c i a l e f f e c t o f p r i o r - c r i m e e v i d e n c e i s l i k e l y t o f a r 

o u t w e i g h any p r o b a t i v e v a l u e t h a t m i g h t be g a i n e d f r o m 

a d m i t t i n g t h e e v i d e n c e . The q u o t a t i o n i n t h e m a j o r i t y o p i n i o n 

a l s o i n c l u d e s a c i t a t i o n t o Ex p a r t e A r t h u r , 472 So. 2d 665, 

668 ( A l a . 1 9 8 5 ) , i n w h i c h t h e Alabama Supreme C o u r t r e c o g n i z e d 

t h a t t h e p r i o r - c r i m e s e v i d e n c e "'has a l m o s t an i r r e v e r s i b l e 

i m p a c t upon t h e minds o f t h e j u r o r s . ' " ( Q u o t i n g C h a r l e s W. 

Gamble, M c E l r o y ' s Alabama E v i d e n c e § 69.01(1) ( 3 r d ed. 

1977).) The d a n g e r o u s i m p a c t , o f c o u r s e , i s t h a t t h e j u r y 

m i g h t d e c i d e t h a t b e c a u s e a d e f e n d a n t c o m m i t t e d some o t h e r , 
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s i m i l a r c r i m e , he must a l s o have c o m m i t t e d t h e c r i m e f o r w h i c h 

he i s t h e n on t r i a l . 

E x c e p t i o n s t o t h e r u l e o f e x c l u s i o n e x i s t , b u t t h e y a r e 

j u s t t h a t -- e x c e p t i o n s . The l o g i c a l i n t e n t o f an e x c e p t i o n 

t o t h e g e n e r a l r u l e o f e x c l u s i o n i s t h a t , on o c c a s i o n , 

e v i d e n c e o f p r i o r c r i m e s t h a t w o u l d g e n e r a l l y be e x c l u d e d 

m i g h t be a l l o w e d i f t h e e v i d e n c e meets c e r t a i n s p e c i f i c 

c r i t e r i a , w h i c h a r e a l s o q u o t e d i n t h e m a j o r i t y ' s o p i n i o n . 

F u r t h e r m o r e , t h e e x t e n s i v e q u o t a t i o n i n t h e m a j o r i t y ' s o p i n i o n 

i n c l u d e d t h e f o l l o w i n g s i g n i f i c a n t p o i n t : 

"'"However, t h e f a c t t h a t e v i d e n c e o f a p r i o r b ad 
a c t may f i t i n t o one o f t h e s e e x c e p t i o n s w i l l n o t 
a l o n e j u s t i f y i t s a d m i s s i o n . ' " J u d i c i a l i n q u i r y 
does n o t end w i t h a d e t e r m i n a t i o n t h a t t h e e v i d e n c e 
o f a n o t h e r c r i m e i s r e l e v a n t and p r o b a t i v e o f a 
n e c e s s a r y e l e m e n t o f t h e c h a r g e d o f f e n s e . I t does 
n o t s u f f i c e s i m p l y t o see i f t h e e v i d e n c e i s c a p a b l e 
o f b e i n g f i t t e d w i t h i n an e x c e p t i o n t o t h e r u l e . 
R a t h e r , a b a l a n c i n g t e s t must be a p p l i e d . The 
e v i d e n c e o f a n o t h e r s i m i l a r c r i m e must n o t o n l y be 
r e l e v a n t , i t must a l s o be r e a s o n a b l y n e c e s s a r y t o  
t h e g o v e r n m e n t ' s c a s e , and i t must be p l a i n , c l e a r , 
and c o n c l u s i v e , b e f o r e i t s p r o b a t i v e v a l u e w i l l be  
h e l d t o o u t w e i g h i t s p o t e n t i a l p r e j u d i c i a l  
e f f e c t s . " ' A v e r e t t e v. S t a t e , 469 So. 2d 1371, 1374 
( A l a . C r . App. 1 9 8 5 ) , q u o t i n g U n i t e d S t a t e s v.  
T u r q u i t t , [557 F.2d 464,] 468-69 [ ( 5 t h C i r . 
1 9 7 7 ) ] . " ' " 

So. 3d a t ( q u o t i n g I r v i n v. S t a t e , 940 So. 2d 331, 346 
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( A l a . C r i m . App. 2 0 0 5 ) , q u o t i n g i n t u r n R o b i n s o n v. S t a t e , 528 

So. 2d 343, 347 ( A l a . C r i m . App. 1 9 8 6 ) ) . 

As d i s c u s s e d b e l o w , a c o m p l e t e a n a l y s i s o f t h e f a c t s i n 

l i g h t o f t h e r e l e v a n t l e g a l p r i n c i p l e s l e a d s me i n e s c a p a b l y t o 

t h e c o n c l u s i o n t h a t t h e t r i a l c o u r t e r r e d t o r e v e r s a l when i t 

a d m i t t e d t h e e x t e n s i v e c o l l a t e r a l e v i d e n c e a b o u t t h e q u a d r u p l e 

m u r d e r . 

P u r p o r t e d P u r p o s e s f o r A d m i s s i o n o f t h e T e s t i m o n y . 

The m a j o r i t y c o n c l u d e s t h a t e v i d e n c e a b o u t t h e k i l l i n g o f 

t h e f o u r H i s p a n i c m a l e s was a d m i s s i b l e u n d e r t h e i n t e n t , 

m o t i v e , and p l a n o r p a t t e r n e x c e p t i o n s t o t h e g e n e r a l 

e x c l u s i o n a r y r u l e . However, t h e t r i a l c o u r t a p p e a r e d t o a d m i t 

t h e e v i d e n c e b a s e d s o l e l y on i t s d e t e r m i n a t i o n t h a t t h e c r i m e s 

were s i m i l a r . (R. 11-12.) I a l s o f i n d i t i n t e r e s t i n g t h a t , 

i n i t s b r i e f t o t h i s C o u r t , t h e S t a t e a s s e r t s , "At no p o i n t 

d i d t h e S t a t e e v e r s u g g e s t i t was o f f e r i n g t h i s e v i d e n c e 

s o l e l y t o p r o v e i n t e n t . The S t a t e o f f e r e d t h i s e v i d e n c e 

p r i m a r i l y t o p r o v e p l a n , m o t i v e , and i d e n t i t y o f t h e k i l l e r . " 

( S t a t e ' s b r i e f , a t p. 18, n. 14.) The e v i d e n c e o f t h e 

q u a d r u p l e m u r d e r s was i n no way a d m i s s i b l e t o p r o v e p l a n o r 

i d e n t i t y . A l t h o u g h t h e e v i d e n c e may have been r e l e v a n t t o 
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show m o t i v e , f o r r e a s o n s d i s c u s s e d i n a s u b s e q u e n t p a r t o f 

t h i s d i s s e n t , t h e e v i d e n c e was n o t r e a s o n a b l y n e c e s s a r y t o 

p r o v e m o t i v e and t h e p r e j u d i c i a l i m p a c t o f t h e e v i d e n c e so 

o u t w e i g h e d i t s p r o b a t i v e v a l u e t h a t t h e m o t i v e e x c e p t i o n d i d 

n o t j u s t i f y i t s a d m i s s i o n i n t o e v i d e n c e . 

The S t a t e f i l e d a p r e t r i a l m o t i o n s e e k i n g t h e c o u r t ' s 

p e r m i s s i o n t o a d m i t e v i d e n c e o f t h e q u a d r u p l e h o m i c i d e 

p u r s u a n t t o R u l e 4 0 4 ( b ) , A l a . R. E v i d . The S t a t e a t t h a t t i m e 

d e c l a r e d no p u r p o s e f o r t h e a d m i s s i o n o f t h e e v i d e n c e , b u t 

when t h e t r i a l c o u r t c o n s i d e r e d t h e i s s u e i t s t a t e d t h a t t h e 

e v i d e n c e was a d m i s s i b l e " j u s t b a s e d upon t h e c l o s e p r o x i m i t y , 

t h e f a c t t h a t t h e same weapon was u s e d , and t h e f a c t t h a t t h e y 

a r e v e r y s i m i l a r . " (R. 11.) The S t a t e t h e n d e v o t e d a 

s u b s t a n t i a l p o r t i o n o f i t s o p e n i n g argument t o i t s v e r s i o n o f 

t h e f a c t s i n t h e q u a d r u p l e - m u r d e r c a s e , and i t even d i s p l a y e d 

p h o t o g r a p h s o f t h e f o u r v i c t i m s . D u r i n g t h e t r i a l , t h e c o u r t 

a s k e d t h e S t a t e , "Under 4 0 4 ( b ) , what a r e t h e p a r t i c u l a r t h i n g s 

t h a t t h e S t a t e i s l o o k i n g a t ? " (R. 453.) One o f t h e 

p r o s e c u t o r s r e p l i e d , " W e l l , we're l o o k i n g a t t h e same c a u s e 

o f d e a t h : m u l t i p l e g u n s h o t wounds t o t h e head. We're l o o k i n g 

a t t h e s i m i l a r m o t i v e : t o s t e a l d r u g s . We're l o o k i n g a t t h e 
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same gun u s e d i n b o t h c r i m e s . I mean, i t ' s m u l t i p l e t h i n g s , 

m u l t i p l e s i m i l a r i t i e s . " (R. 453-54.) I t i s i m p o r t a n t t o n o t e 

t h a t t h e S t a t e d i d n o t a r g u e t h a t e v i d e n c e o f t h e q u a d r u p l e 

m u r d e r s was r e l e v a n t t o show o p p o r t u n i t y , i n t e n t , p r e p a r a t i o n , 

k n o w l e d g e , o r a b s e n c e o f m i s t a k e o r a c c i d e n t . D u r i n g t h e 

t e s t i m o n y o f C h a r l e s C o o p e r , an a l l e g e d a c c o m p l i c e o f 

B i l l u p s ' s who t e s t i f i e d t h a t he had p a r t i c i p a t e d i n t h e 

q u a d r u p l e m u r d e r s w i t h B i l l u p s , t h e t r i a l c o u r t i n s t r u c t e d t h e 

j u r y t h a t C o o p e r ' s t e s t i m o n y a b o u t t h e q u a d r u p l e m u r d e r s c o u l d 

be c o n s i d e r e d o n l y i f t h e j u r y b e l i e v e d i t was " r e l e v a n t t o 

t h e i s s u e s o f m o t i v e , o p p o r t u n i t y , i n t e n t , p r e p a r a t i o n , p l a n , 

k n o w l e d g e , i d e n t i t y , o r a b s e n c e o f m i s t a k e o r a c c i d e n t i n 

S t e v o n L o c k e t t ' s d e a t h . " (R. 792.) 

I d i s a g r e e w i t h t h e m a j o r i t y ' s c o n c l u s i o n t h a t t h e two 

o f f e n s e s were so s i m i l a r t h a t t h e y were c o m m i t t e d i n t h e same 

n o v e l and p e c u l i a r manner, t h u s m a k i n g e v i d e n c e a b o u t t h e 

q u a d r u p l e murder a d m i s s i b l e as an e x c e p t i o n t o t h e 

e x c l u s i o n a r y r u l e . 

" ' [ T ] h e p l a n , scheme, o r d e s i g n e x c e p t i o n i s an 
e x t e n s i o n o f t h e i d e n t i t y e x c e p t i o n -- where t h e 
c h a r g e d c r i m e and t h e c o l l a t e r a l c r i m e a r e c o m m i t t e d 
i n t h e same n o v e l o r p e c u l i a r manner, e v i d e n c e o f 
t h e c o l l a t e r a l c r i m e i s a d m i s s i b l e t o i d e n t i f y t h e 
d e f e n d a n t as t h e p e r p e t r a t o r o f t h e c h a r g e d c r i m e . ' 
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R e g i s t e r v. S t a t e , 640 So. 2d 3, 6 ( A l a . C r i m . App. 
1 9 9 3 ) . See a l s o Ex p a r t e Darby, 516 So. 2d 786, 789 
( A l a . 1 9 8 7 ) ( t h e common scheme o r p l a n e x c e p t i o n has 
been h e l d t o be ' c o e x t e n s i v e w i t h t h e i d e n t i t y 
e x c e p t i o n ' ) . The c i r c u m s t a n c e s o f t h e c h a r g e d c r i m e 
and t h e c o l l a t e r a l c r i m e must ' e x h i b i t s u c h a g r e a t 
d e g r e e o f s i m i l a r i t y t h a t anyone v i e w i n g t h e two 
o f f e n s e s w o u l d n a t u r a l l y assume them t o have been 
c o m m i t t e d by t h e same p e r s o n . ' B r e w e r v. S t a t e , 440 
So. 2d 1155, 1161 ( A l a . C r i m . App. 1 9 8 3 ) . " 

M c C l a i n v. S t a t e , [Ms. CR-07-1585, June 26, 2009] So. 3d 

, ( A l a . C r i m . App. 2 0 0 9 ) . I n Moore v. S t a t e , [Ms. CR-

06-1609, November 13, 2009] So. 3d ( A l a . C r i m . App. 

2 0 0 9 ) , t h i s C o u r t a g a i n a c k n o w l e d g e d t h e f o r e g o i n g p r i n c i p l e s 

-- r e q u i r i n g t h a t e v i d e n c e o f a p r i o r c r i m e be a d m i t t e d u n d e r 

t h e i d e n t i t y e x c e p t i o n o n l y when t h e two c r i m e s a r e so s i m i l a r 

t h a t anyone v i e w i n g them w o u l d n a t u r a l l y assume t h a t t h e y were 

c o m m i t t e d by t h e same p e r s o n . A f t e r r e v i e w i n g t h e f a c t o r s 

t h a t d i s t i n g u i s h e d t h e two c r i m e s , t h i s C o u r t h e l d t h a t 

e v i d e n c e o f a p r i o r r o b b e r y had been a d m i t t e d e r r o n e o u s l y 

u n d e r t h e i d e n t i t y e x c e p t i o n i n Moore's t r i a l on c h a r g e s o f 

b u r g l a r y - m u r d e r and a t t e m p t e d m u r d e r , n o t i n g t h a t t h e y had n o t 

been c o m m i t t e d i n a n o v e l o r p e c u l i a r manner. 

The d e g r e e o f s i m i l a r i t y b e t ween t h e s e two c r i m e s was n o t 

g r e a t . L o c k e t t , an e x p e r i e n c e d d r u g d e a l e r , was s h o t s e v e r a l 

t i m e s i n t h e head and once i n t h e b a c k w h i l e he was a t 
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B i l l u p s ' s r e s i d e n c e p a r t i c i p a t i n g i n a n o t h e r d r u g t r a n s a c t i o n 

w i t h B i l l u p s , who was h i s f r i e n d . A c c o r d i n g t o C o o p e r , t h e 

a t t a c k by B i l l u p s had been s p o n t a n e o u s . L o c k e t t ' s body was 

d r a g g e d t o B i l l u p s ' s basement and removed f r o m t h e s c e n e i n 

L o c k e t t ' s own v e h i c l e , and L o c k e t t ' s body and v e h i c l e were 

t h e n s e t a f i r e , p r e s u m a b l y t o d e s t r o y t h e e v i d e n c e . C o o p e r 

t o l d t h e p o l i c e t h a t B i l l u p s and h i s g i r l f r i e n d were c l e a n i n g 

t h e b l o o d f r o m h i s k i t c h e n where t h e s h o o t i n g o c c u r r e d , and 

Coo p e r t e s t i f i e d a t t r i a l t h a t B i l l u p s had b l o o d on h i s hands 

when he saw B i l l u p s . B i l l u p s gave Cooper two bags o f 

m a r i j u a n a on t h e m o r n i n g a f t e r L o c k e t t was k i l l e d . C o o p e r 

a l s o t e s t i f i e d t h a t he had met L o c k e t t a f t e r L o c k e t t had a 

p r o b l e m w i t h c o c a i n e he had p u r c h a s e d f r o m B i l l u p s . C o o p e r 

t e s t i f i e d t h a t t h e c o c a i n e had been d i l u t e d w i t h a " c u t t i n g 

a g e n t " and t h a t he had t o l d L o c k e t t t o g e t h i s money b a c k f r o m 

B i l l u p s . B i l l u p s r e f u n d e d L o c k e t t ' s money, Cooper s a i d . 

C o o p e r t e s t i f i e d t h a t some t i m e a f t e r L o c k e t t was k i l l e d , 

B i l l u p s t o l d h i m t h a t he t o o k a p i s t o l , e i g h t pounds o f 

m a r i j u a n a , and f o u r - a n d - o n e - h a l f o u nces o f c o c a i n e f r o m 

L o c k e t t . C o o p e r a l s o s a i d t h a t B i l l u p s t o l d h i m t h a t he d i d 

n o t l i k e L o c k e t t . 
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The d e t a i l s o f t h e c o l l a t e r a l c r i m e a r e v a s t l y d i f f e r e n t . 

Two H i s p a n i c men, P a b l o S t u a r t and Osman V a l l a d r e s , went t o 

B i l l u p s ' s r e s i d e n c e t o p u r c h a s e i l l e g a l d r u g s . S e v e r a l p e o p l e 

a t B i l l u p s ' s r e s i d e n c e , i n c l u d i n g B i l l u p s and C o o p e r , drew 

guns, a s s a u l t e d and t h r e a t e n e d t h e men, t h e n r e s t r a i n e d them 

w i t h d u c t t a p e . V a l l a d r e s was f o r c e d t o t e l e p h o n e o t h e r men 

t o e n c o u r a g e them t o b r i n g d r u g s t o h i s a p a r t m e n t , and B i l l u p s 

and h i s c o n f e d e r a t e s a l l e g e d l y d i s c u s s e d p l a n s t o r o b t h e d r u g 

d e a l e r s when t h e y a r r i v e d a t V a l l a d r e s ' s r e s i d e n c e . The f o u r 

H i s p a n i c men were n o t l u r e d t o B i l l u p s ' s r e s i d e n c e . S t u a r t 

and V a l l a d r e s were t h e n t a k e n t o V a l l a d r e s ' s a p a r t m e n t , and 

when t h e f o u r H i s p a n i c d r u g d e a l e r s a r r i v e d w i t h a l a r g e 

q u a n t i t y o f d r u g s , t h o s e f o u r men were s h o t and k i l l e d , and 

t h e d r u g s t h e y b r o u g h t w i t h them were s t o l e n . The b o d i e s were 

l e f t i n t h e a p a r t m e n t ; t h e k i l l e r o r k i l l e r s d i d n o t h i n g t o 

a t t e m p t t o c o n c e a l t h e m u r d e r s . T h e r e was no e v i d e n c e 

i n d i c a t i n g t h a t B i l l u p s had any animus t o w a r d any o f t h e 

v i c t i m s o r t h a t he had had any p r i o r d i s a g r e e m e n t s w i t h any o f 

them. The c i r c u m s t a n c e s s u r r o u n d i n g t h e s h o o t i n g s a r e n o t a t 

a l l s i m i l a r , and t h e y c e r t a i n l y do n o t e s t a b l i s h a s i g n a t u r e 

c r i m e . The d i f f e r e n c e s b e tween t h e two c r i m e s a r e f a r more 
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e v i d e n t t h a n a r e t h e s i m i l a r i t i e s . T h a t young male d r u g 

d e a l e r s were s h o t and k i l l e d d u r i n g a d r u g d e a l i s , 

u n f o r t u n a t e l y , n e i t h e r u n i q u e o r p e c u l i a r t o d a y . 

The m a j o r i t y n o t e s t h a t a l l t h e v i c t i m s were s h o t i n t h e 

head, b u t t h e f o r e n s i c p a t h o l o g i s t who c o n d u c t e d t h e a u t o p s i e s 

o f a l l t h e v i c t i m s t e s t i f i e d t h a t t h e y s u s t a i n e d numerous 

o t h e r g u n s h o t wounds as w e l l as s h o t s t o t h e head. L o c k e t t 

was a l s o s h o t i n t h e b a c k , and t h e f o r e n s i c p a t h o l o g i s t 

t e s t i f i e d t h a t i t a p p e a r e d t h a t L o c k e t t was s t i l l a l i v e when 

t h a t wound was i n f l i c t e d . I n a d d i t i o n t o b e i n g s h o t i n t h e i r 

h e a d s , t h e H i s p a n i c v i c t i m s were s h o t i n t h e f a c e and n e c k , 

t h e b a c k o f s h o u l d e r , t h e b a c k , t h e h i p , t h e t h i g h , t h e arm, 

t h e c h e s t , and t h e w r i s t . The f a c t t h a t a l l t h e v i c t i m s 

s u s t a i n e d g u n s h o t wounds t o t h e head i s l e s s r e m a r k a b l e when 

i t i s c o n s i d e r e d i n l i g h t o f a l l t h e e v i d e n c e r e g a r d i n g t h e 

l o c a t i o n o f t h e wounds t h e v i c t i m s s u s t a i n e d . Thus, t h e f a c t 

t h a t t h e v i c t i m s were s h o t i n t h e head a l s o f a i l s t o make 

t h e s e c r i m e s n o v e l and p e c u l i a r ; a d m i s s i o n o f t h e c o l l a t e r a l 

e v i d e n c e was n o t s u s t a i n a b l e on t h i s g r o u n d , e i t h e r . 

The m a j o r i t y a l s o s t a t e s t h a t " t h e r e was e v i d e n c e 

i n d i c a t i n g t h a t t h e same gun was u s e d a t b o t h c r i m e s c e n e s . " 
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So. 3d . To t h e e x t e n t t h e m a j o r i t y i n t e n d s t o i m p l y 

t h a t t h e e v i d e n c e e s t a b l i s h e d t h a t same gun f i r e d t h e f a t a l 

s h o t s a t b o t h c r i m e s c e n e s , t h i s i m p l i c a t i o n i s n o t s u p p o r t e d 

by t h e r e c o r d . The weapon t h a t f i r e d a l l t h e b u l l e t s i n t o 

L o c k e t t ' s body was n e v e r r e c o v e r e d , b u t t e s t i m o n y e s t a b l i s h e d 

t h a t a d i f f e r e n t weapon f i r e d a l l t h e b u l l e t s i n t o t h e b o d i e s 

o f t h e H i s p a n i c men. The gun i n t h e q u a d r u p l e s h o o t i n g was 

a l s o n e v e r r e c o v e r e d . The S t a t e e s t a b l i s h e d o n l y t h a t a s h e l l 

c a s i n g f o u n d a t B i l l u p s ' s house m a t c h e d a s h e l l c a s i n g f o u n d 

a t V a l l a d r e s ' s a p a r t m e n t . Those s h e l l c a s i n g s d i d n o t match 

t h e b u l l e t s f r o m any o f t h e v i c t i m s ' b o d i e s . T e s t i m o n y 

f u r t h e r e s t a b l i s h e d t h a t a l l e g e d a c c o m p l i c e C o o p e r t o l d h i s 

a t t o r n e y a b o u t a handgun i n a l a k e , and a d i v e r r e c o v e r e d t h e 

weapon. The m a t c h i n g s h e l l c a s i n g s came f r o m t h e gun 

r e c o v e r e d f r o m t h e l a k e . No t e s t i m o n y e s t a b l i s h e d any 

c o n n e c t i o n b e tween B i l l u p s and t h e gun r e c o v e r e d f r o m t h e 

l a k e . No t e s t i m o n y e s t a b l i s h e d when o r how e i t h e r o f t h e 

s h e l l c a s i n g s came t o be d e p o s i t e d a t t h e c r i m e s c e n e s . One 

o f t h e p r o s e c u t o r s f r a n k l y a d m i t t e d t o t h e t r i a l c o u r t : 

"The o n l y t h i n g t h a t c o n n e c t s t h e two s c e n e s as 
f a r as guns o r b a l l i s t i c s o r a n y t h i n g a r e t h o s e two 
s h e l l c a s i n g s and t h a t gun f r o m t h e l a k e . Those two 
s h e l l c a s i n g s match t h e gun f r o m t h e l a k e . So t h e 
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s i g n i f i c a n c e i s i t c o r r o b o r a t e s t h e t e s t i m o n y i n t h e 
[ q u a d r u p l e - m u r d e r ] c a s e t h a t t h e r e was one s h o o t e r 
o r p r e d o m i n a n t l y one s h o o t e r . T h e r e were 1 1 s h e l l 
c a s i n g s f r o m t h e [ q u a d r u p l e - m u r d e r ] s c e n e t h a t a l l 
m a t c h e d and one t h a t d i d n ' t . The w i t n e s s e s s a i d 
t h a t e v e r y t h i n g a t t h e [ q u a d r u p l e - m u r d e r ] s c e n e 
p o i n t e d t o p r e d o m i n a n t l y one s h o o t e r o t h e r t h a n t h a t 
one s h e l l c a s i n g . " 

(R. 489.) 

The m a j o r i t y ' s c o n c l u s i o n t h a t t h e s i m i l a r i t i e s i n t h e 

c r i m e s c e n e s e s t a b l i s h e d t h a t t h e c r i m e s were c o m m i t t e d i n a 

n o v e l and p e c u l i a r way i s n o t s u p p o r t e d by e v i d e n c e . The 

m a j o r i t y ' s c o n c l u s i o n i s a l s o n o t s u p p o r t e d by t h e l a w . I n 

H u r l e y v. S t a t e , 971 So. 2d 78 ( A l a . C r i m . App. 2 0 0 6 ) , t h i s 

C o u r t e x p l a i n e d what t h e p r o s e c u t i o n must p r o v e t o e s t a b l i s h 

t h a t t h e i d e n t i t y / c o m m o n p l a n e x c e p t i o n s h o u l d be a p p l i e d : 

"'Much more i s demanded t h a n t h e mere r e p e a t e d 
c o m m i s s i o n o f c r i m e s o f t h e same c l a s s , s u c h as 
r e p e a t e d ... r a p e s . The p a t t e r n and 
c h a r a c t e r i s t i c s o f t h e c r i m e s must be so u n u s u a l and 
d i s t i n c t i v e as t o be l i k e a s i g n a t u r e . ' 1 M c C o r m i c k  
on E v i d e n c e § 190 a t 801-03 ( 4 t h ed. 1992) 
( f o o t n o t e s o m i t t e d ) . See, e.g., Ex p a r t e B a k e r , 780 
So. 2d 677, 679-80 ( A l a . 2 0 0 0 ) ; Bighames v. S t a t e , 
440 So. 2d 1231, 1233 ( A l a . C r i m . App. 1 9 8 3 ) . 

" There a r e s i m i l a r i t i e s b e t ween t h e p r e s e n t 
c h a r g e and t h e c o l l a t e r a l o f f e n s e : i . e . , H u r l e y by 
a p p e a r i n g t o be a ' n i c e guy' and a ' g e n t l e m e n , ' 
g a i n e d t h e t r u s t o f t h e v i c t i m s ; b o t h v i c t i m s were 
young; and b o t h v i c t i m s were r a p e d . These 
s i m i l a r i t i e s , s t a n d i n g a l o n e , however, do n o t show 
a common scheme o r p l a n , so t h a t anyone v i e w i n g t h e 

91 



CR-05-1767 

o f f e n s e s w o u l d s a y t h a t t h e now c h a r g e d c r i m e was 
c o m m i t t e d i n t h e same n o v e l o r p e c u l i a r manner as 
t h e p r e v i o u s c r i m e . " 

971 So. 2d a t 83. 

C o n s i d e r i n g a l l t h e c i r c u m s t a n c e s o f c h a r g e d c r i m e and 

t h e c o l l a t e r a l c r i m e , I do n o t b e l i e v e t h a t a r e a s o n a b l e 

p e r s o n v i e w i n g t h e two o f f e n s e s w o u l d n a t u r a l l y assume t h a t 

t h e same p e r s o n c o m m i t t e d b o t h c r i m e s . The c o l l a t e r a l - a c t 

e v i d e n c e c o n t r i b u t e d n o t h i n g t o w a r d p r o v i n g t h a t B i l l u p s had 

a common p l a n o r scheme and t h a t he e x e c u t e d t h a t p l a n when he 

k i l l e d L o c k e t t , t o o k L o c k e t t ' s i l l e g a l d r u g s , t r a n s p o r t e d 

L o c k e t t ' s body f r o m h i s r e s i d e n c e i n L o c k e t t ' s t r u c k , and 

b u r n e d L o c k e t t ' s t r u c k and body t o d e s t r o y t h e e v i d e n c e . 

These c r i m e s were n o t b o t h c o m m i t t e d i n s u c h a n o v e l o r 

p e c u l i a r way as t o make e v i d e n c e r e g a r d i n g t h e q u a d r u p l e 

m u r d e r s a d m i s s i b l e u n d e r t h e i d e n t i t y o r common p l a n , scheme, 

o r d e s i g n e x c e p t i o n s t o t h e e x c l u s i o n a r y r u l e . 

The B a l a n c i n g T e s t : R e a s o n a b l e N e c e s s i t y and Undue P r e j u d i c e . 

I n I r v i n v. S t a t e , q u o t e d by t h e m a j o r i t y , t h i s C o u r t 

r e c o g n i z e d t h a t e v i d e n c e o f a n o t h e r c r i m e must n o t o n l y f i t 

w i t h i n an e x c e p t i o n t o t h e e x c l u s i o n a r y r u l e , b u t a l s o t h a t a 

b a l a n c i n g t e s t must be a p p l i e d t o d e t e r m i n e w h e t h e r t h e 
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e v i d e n c e i s r e a s o n a b l y n e c e s s a r y t o t h e S t a t e ' s c a s e and 

w h e t h e r i t s p r o b a t i v e v a l u e o u t w e i g h s i t s p o t e n t i a l 

p r e j u d i c i a l e f f e c t s . F o r t h e r e a s o n s e x p l a i n e d b e l o w , t h e 

e v i d e n c e o f t h e q u a d r u p l e m u r d e r s was n o t r e a s o n a b l y n e c e s s a r y 

t o t h e S t a t e ' s c a s e , and i t s p r o b a t i v e v a l u e was f a r 

o u t w e i g h e d by i t s p r e j u d i c i a l e f f e c t s . A b a l a n c i n g o f a l l 

t h e r e l e v a n t f a c t o r s i n t h i s c a s e l e a d s o n l y t o t h e c o n c l u s i o n 

t h a t t h e c o l l a t e r a l - a c t e v i d e n c e was i n a d m i s s i b l e . 

The S t a t e ' s e v i d e n c e a g a i n s t B i l l u p s i n t h e L o c k e t t 

s h o o t i n g was s u b s t a n t i a l . C e l l u l a r t e l e p h o n e r e c o r d s 

i n d i c a t e d t h a t L o c k e t t and B i l l u p s had s p o k e n by t e l e p h o n e 

s e v e r a l t i m e s b e f o r e L o c k e t t l e f t h i s r e s i d e n c e t o c o m p l e t e a 

d r u g t r a n s a c t i o n . L o c k e t t ' s g i r l f r i e n d t e s t i f i e d t h a t L o c k e t t 

and B i l l u p s had p r e v i o u s l y engaged i n d r u g t r a n s a c t i o n s . 

C o o p e r t e s t i f i e d t h a t he saw B i l l u p s and h i s g i r l f r i e n d 

c l e a n i n g b l o o d f r o m t h e k i t c h e n f l o o r o f B i l l u p s ' s r e s i d e n c e 

t h e day a f t e r L o c k e t t was k i l l e d , and t h a t B i l l u p s t o l d him 

t h a t he had had t o k i l l L o c k e t t t h e n i g h t b e f o r e . C o o p e r 

t e s t i f i e d t h a t B i l l u p s a c k n o w l e d g e d a g a i n i n a n o t h e r 

c o n v e r s a t i o n t h a t he had k i l l e d L o c k e t t and had s t o l e n h i s 

money and h i s d r u g s , and he t o l d C ooper t h a t he d i d n o t l i k e 
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L o c k e t t . L o c k e t t ' s DNA was f o u n d i n B i l l u p s ' s h o u s e , a l o n g 

w i t h b l o o d s t a i n s i n t h e k i t c h e n and a t t h e b o t t o m o f t h e 

s t a i r s t h a t l e d f r o m t h e k i t c h e n t o t h e g a r a g e . L o c k e t t ' s gun 

was f o u n d i n B i l l u p s ' s r e s i d e n c e . The i d e n t i t y o f B i l l u p s as 

L o c k e t t ' s s h o o t e r was n o t i n any r e a l d o u b t , n o r was h i s 

m o t i v e and i n t e n t . E v i d e n c e o f t h e q u a d r u p l e m u r d e r s was, 

t h e r e f o r e , n o t r e a s o n a b l y n e c e s s a r y t o t h e S t a t e ' s c a s e t o 

e s t a b l i s h any o f t h o s e i s s u e s . 

A l t h o u g h t h e t r i a l c o u r t a p p e a r e d t o h o l d t h a t e v i d e n c e 

a b o u t t h e q u a d r u p l e m u r d e r s was a d m i s s i b l e b e c a u s e i t was 

s i m i l a r t o L o c k e t t ' s m u r d e r , t h e m a j o r i t y h o l d s t h a t e v i d e n c e 

a b o u t t h e q u a d r u p l e m u r d e r s was r e l e v a n t t o p r o v e i n t e n t , 

m o t i v e , i d e n t i t y , and common p l a n o r scheme. As I have 

d i s c u s s e d above, t h e two c r i m e s -- L o c k e t t ' s murder and t h e 

q u a d r u p l e m u r d e r s -- were n o t c o m m i t t e d i n a n o v e l o r p e c u l i a r 

way i n d i c a t i n g a s i g n a t u r e c r i m e , so t h e c o l l a t e r a l e v i d e n c e 

d i d n o t e v e n f i t w i t h i n t h a t e x c e p t i o n . As t o t h e S t a t e ' s 

need f o r t h e e v i d e n c e i n o r d e r t o p r o v e m o t i v e and i n t e n t , 

t h e r e was no r e a l q u e s t i o n a b o u t B i l l u p s ' s m o t i v e o r i n t e n t 

i f , as t h e S t a t e a l l e g e d , he s h o t L o c k e t t , r o b b e d him o f h i s 

d r u g s and money, and b u r n e d h i s body i n h i s v e h i c l e . E v i d e n c e 
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t h a t B i l l u p s r o b b e d and m u r d e r e d o t h e r d r u g d e a l e r s was n o t 

n e c e s s a r y t o e s t a b l i s h B i l l u p s ' s m o t i v e o r i n t e n t as t o 

L o c k e t t , and t h e e v i d e n c e was n o t a d m i s s i b l e as an e x c e p t i o n 

t o t h e e x c l u s i o n a r y r u l e f o r t h a t p u r p o s e , e i t h e r . See Ex 

p a r t e J a c k s o n , [Ms. 1080390, Aug. 28, 2009] So. 3d , 

( A l a . 2 0 0 9 ) ( " F i n a l l y , e ven i f we were t o c o n c l u d e t h a t 

e v i d e n c e o f J a c k s o n ' s c a p i t a l - m u r d e r c o n v i c t i o n somehow f e l l 

w i t h i n one o f t h e e x c e p t i o n s i n R u l e 4 0 4 ( b ) , A l a . R. E v i d . , t o 

t h e g e n e r a l e x c l u s i o n a r y r u l e , t h e S t a t e has n o t d e m o n s t r a t e d 

t h a t t h e e v i d e n c e was r e a s o n a b l y n e c e s s a r y t o i t s c a s e . " ) . 

I n a d d i t i o n t o t h e f a c t t h a t t h e e v i d e n c e a b o u t t h e 

q u a d r u p l e m u r d e r s was u n n e c e s s a r y t o t h e S t a t e ' s c a s e , t h e 

e v i d e n c e was o v e r w h e l m i n g l y and u n d u l y p r e j u d i c i a l t o B i l l u p s . 

The S t a t e p r e s e n t e d s u c h s u b s t a n t i a l e v i d e n c e and argument 

a b o u t t h e q u a d r u p l e - m u r d e r c a s e , b e g i n n i n g i n i t s o p e n i n g 

argument t o t h e j u r y when i t d i s p l a y e d p h o t o g r a p h s o f t h e f o u r 

v i c t i m s , t h a t t h e r e c o r d r e a d s a l m o s t as i f B i l l u p s were b e i n g 

t r i e d f o r b o t h c r i m e s i n t h i s t r i a l . T h e r e was no way t h e 

j u r y c o u l d have e x c l u d e d c o n s i d e r a t i o n o f t h e s i g n i f i c a n t and 

d e t a i l e d c o l l a t e r a l e v i d e n c e as i m p e r m i s s i b l e c h a r a c t e r 

e v i d e n c e and t h e r e was a s u b s t a n t i a l d a n g e r t h a t t h e j u r y 
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w o u l d have made an i m p e r m i s s i b l e i n f e r e n c e , b a s e d on t h e 

c o l l a t e r a l e v i d e n c e , t h a t B i l l u p s was a d e p r a v e d m a s s a c r i n g 

k i l l e r so he p r o b a b l y k i l l e d L o c k e t t , t o o . A l l o w i n g t h e j u r y 

t o h e a r t h e c o l l a t e r a l e v i d e n c e was f a r more p r e j u d i c i a l t h a n 

p r o b a t i v e o f t h e i s s u e s t h e m a j o r i t y c o n t e n d s i t was 

a d m i s s i b l e t o p r o v e . 

I f i n d , as t h i s C o u r t p r e v i o u s l y s t a t e d i n S t e p h e n s v.  

S t a t e , 53 A l a . App. 371, 300 So. 2d 414 ( A l a . C r i m . App. 

1 9 7 4 ) , " W i t h o u t q u e s t i o n , t h e a d m i s s i o n o f t h i s t e s t i m o n y was 

p r e j u d i c i a l , a d d i n g i n c r e m e n t s o f u n r e l a t e d g u i l t t o t h e 

w e i g h i n g pans o f t h e s c a l e s o f j u s t i c e . " 53 A l a . App. a t 373, 

300 So. 2d a t 415, q u o t e d i n Ex p a r t e C a s e y , 889 So. 2d 615, 

620 ( A l a . 2 0 0 4 ) , q u o t e d i n t u r n i n O s b o r n v. S t a t e , 910 So. 2d 

811, 817 ( A l a . C r i m . App. 2 0 0 5 ) . 

I can o n l y c o n c l u d e , b a s e d on a r e v i e w o f t h e e v i d e n c e i n 

l i g h t o f a l l t h e r e l e v a n t l e g a l p r i n c i p l e s , t h a t t h e t r i a l 

c o u r t a b u s e d i t s s u b s t a n t i a l d i s c r e t i o n when i t p e r m i t t e d t h e 

S t a t e t o p r e s e n t e v i d e n c e o f t h e q u a d r u p l e m u r d e r s . 

The J u r y I n s t r u c t i o n s Were A l s o F a u l t y . 

A l t h o u g h I b e l i e v e t h a t B i l l u p s ' s c o n v i c t i o n s h o u l d be 

r e v e r s e d b a s e d on t h e i m p r o p e r a d m i s s i o n o f t h e s u b s t a n t i a l 
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and u n d u l y p r e j u d i c i a l e v i d e n c e a b o u t t h e c o l l a t e r a l c r i m e , I 

am c o m p e l l e d t o n o t e , a d d i t i o n a l l y , t h a t t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s t o t h e j u r y were i n a d e q u a t e and t h a t t h e y 

a c t u a l l y e x a c e r b a t e d t h e e r r o r c a u s e d by t h e a d m i s s i o n o f t h e 

e v i d e n c e . F i r s t , w i t h o u t any l i m i t i n g i n s t r u c t i o n f r o m t h e 

t r i a l c o u r t , t h e S t a t e p r e s e n t e d i n i t s o p e n i n g argument t h e 

d e t a i l s o f q u a d r u p l e m u r d e r s , j u s t as i t p r e s e n t e d t h e 

e v i d e n c e i n t h e L o c k e t t c a s e t h a t i t p l a n n e d t o p r o v e a t 

t r i a l . S e c o n d , a s i g n i f i c a n t amount o f e v i d e n c e a b o u t t h e 

q u a d r u p l e m u r d e r s was p r e s e n t e d by t h e S t a t e a t t r i a l w i t h o u t 

any l i m i t i n g i n s t r u c t i o n b e i n g g i v e n t o t h e j u r y . T h i r d , 

a c c o m p l i c e C h a r l e s C o o p e r t e s t i f i e d f o r t h e S t a t e and a d m i t t e d 

t h a t he had p l e a d e d g u i l t y t o t h e m u r d e r s o f t h e f o u r H i s p a n i c 

men and t h a t he was t e s t i f y i n g a g a i n s t B i l l u p s i n e x c h a n g e f o r 

a s e n t e n c e o f l i f e i m p r i s o n m e n t i n t h a t c a s e . A f t e r C o o p e r 

began t e s t i f y i n g a b o u t h i s and B i l l u p s ' s i n v o l v e m e n t i n t h e 

k i d n a p p i n g and q u a d r u p l e m u r d e r s , t h e t r i a l c o u r t i n s t r u c t e d 

t h e j u r y as f o l l o w s : 

" Y o u 're h e a r i n g t e s t i m o n y t o d a y a b o u t a n o t h e r 
i n c i d e n t t h a t a l l e g e d l y o c c u r r e d , n o t t h e same one 
t h a t Mr. B i l l u p s i s a c t u a l l y c h a r g e d w i t h i n t h i s 
c a s e . 
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"The l a w i s c l e a r t h a t e v i d e n c e o f o t h e r c r i m e s , 
w r o n g s , o r a c t s i s n o t a d m i s s i b l e t o p r o v e t h e 
c h a r a c t e r o f a p e r s o n i n o r d e r t o show a c t i o n and 
c o n f o r m i t y t h e r e w i t h . I n o t h e r w o r d s , e v i d e n c e o f 
o t h e r c r i m e s a l l e g e d l y c o m m i t t e d by t h e d e f e n d a n t 
c a n n o t be u s e d t o show bad c h a r a c t e r . 

"The e v i d e n c e b e i n g p r e s e n t e d r e g a r d i n g o t h e r 
a c t s a l l e g e d l y c o m m i t t e d by t h e d e f e n d a n t can be 
c o n s i d e r e d by you o n l y f o r t h e p u r p o s e o f  
d e t e r m i n i n g e i t h e r m o t i v e , o p p o r t u n i t y , i n t e n t ,  
p r e p a r a t i o n , p l a n , k n o w l e d g e , i d e n t i t y , o r a b s e n c e  
o f m i s t a k e o r a c c i d e n t . I'm g o i n g t o r e p e a t t h o s e 
f o r y o u . But i f you t h i n k t h e e v i d e n c e f r o m t h e 
o t h e r c a s e i s r e l e v a n t t o t h e i s s u e s o f m o t i v e ,  
o p p o r t u n i t y , i n t e n t , p r e p a r a t i o n , p l a n , k n o w l e d g e ,  
i d e n t i t y , o r a b s e n c e o f m i s t a k e o r a c c i d e n t i n  
S t e v o n L o c k e t t ' s d e a t h , t h e n you c a n c o n s i d e r t h i s 
e v i d e n c e . But i t c a n n o t be u s e d by you f o r any 
o t h e r p u r p o s e ; a l l r i g h t ? " 

(R. 7 9 1 - 9 2 . ) ( E m p h a s i s added.) I n i t s c h a r g e t o t h e j u r y a t 

t h e c o n c l u s i o n o f a l l t h e e v i d e n c e , t h e t r i a l c o u r t a g a i n 

i n s t r u c t e d t h e j u r y t h a t t h e c o l l a t e r a l e v i d e n c e c o u l d be 

c o n s i d e r e d as t o i s s u e s o f m o t i v e , o p p o r t u n i t y , i n t e n t , 

p r e p a r a t i o n , p l a n , k n o w l e d g e , i d e n t i t y , o r a b s e n c e o f m i s t a k e 

o r a c c i d e n t . 

Thus, a l t h o u g h t h e m a j o r i t y has c o r r e c t l y s t a t e d t h a t t h e 

t r i a l c o u r t d i d i s s u e " l i m i t i n g " i n s t r u c t i o n s , t h o s e 

i n s t r u c t i o n s were wrong as a m a t t e r o f l a w . The t r i a l c o u r t 

a c c e p t e d t h e S t a t e ' s i n v i t a t i o n a t t r i a l (R. 779-80) t o 

i n s t r u c t t h e j u r y t h a t i t c o u l d use t h e c o l l a t e r a l - a c t 
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e v i d e n c e f o r any o f t h e r e a s o n s l i s t e d i n R u l e 4 0 4 ( b ) , even 

t h o u g h t h e S t a t e n e v e r a r g u e d t h a t t h e e v i d e n c e was a d m i s s i b l e 

f o r most o f t h o s e p u r p o s e s . The S t a t e n e v e r a r g u e d t h a t 

e v i d e n c e a b o u t t h e q u a d r u p l e m u r d e r s f e l l w i t h i n t h e 

e x c e p t i o n s i n t h e e x c l u s i o n a r y r u l e f o r e v i d e n c e r e l a t e d t o 

o p p o r t u n i t y , p r e p a r a t i o n , k n o w l e d g e , o r a b s e n c e o f m i s t a k e o r 

a c c i d e n t . Thus, t h e t r i a l c o u r t , by i s s u i n g i t s e r r o n e o u s 

i n s t r u c t i o n s , g r e a t l y e n h a n c e d t h e p r e j u d i c e c a u s e d when 

e v i d e n c e a b o u t t h e q u a d r u p l e m u r d e r s was a d m i t t e d b e c a u s e t h e 

e r r o n e o u s i n s t r u c t i o n s p e r m i t t e d t h e j u r y t o c o n s i d e r t h e 

i l l e g a l e v i d e n c e f o r many i s s u e s o t h e r t h a n t h o s e f o r w h i c h i t 

was p u r p o r t e d l y a d m i t t e d . 

T h i s C o u r t c o n s i d e r e d a s i m i l a r i s s u e i n McAdory v. 

S t a t e , 895 So. 2d 1029 ( A l a . C r i m . App. 2 0 0 4 ) , when t h e t r i a l 

c o u r t i n c o r r e c t l y i n s t r u c t e d t h e j u r y a b o u t t h e i s s u e s 

r e l a t i v e t o w h i c h e v i d e n c e o f t h e d e f e n d a n t ' s p r i o r c r i m e s 

c o u l d be c o n s i d e r e d . The C o u r t s t a t e d : "A l i m i t i n g c u r a t i v e 

i n s t r u c t i o n o n l y m i t i g a t e s t h e p r e j u d i c i a l a d m i s s i o n o f 

i l l e g a l e v i d e n c e i f t h e i n s t r u c t i o n i s l e g a l l y s o und. The 

j u r y c o u l d n o t have c o n s i d e r e d t h e p r i o r c o n v i c t i o n s f o r 

knowledge and i n t e n t b e c a u s e n e i t h e r was a t i s s u e . " 895 So. 
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2d a t 1036. Thus, n o t o n l y was s u b s t a n t i a l , p r e j u d i c i a l 

e v i d e n c e a b o u t t h e q u a d r u p l e m u r d e r s e r r o n e o u s l y a d m i t t e d , b u t 

t h e j u r y a l s o r e c e i v e d m i s l e a d i n g i n s t r u c t i o n s t h a t p e r m i t t e d 

i t t o c o n s i d e r t h a t p r e j u d i c i a l e v i d e n c e f o r i s s u e s f a r b e y o n d 

t h o s e f o r w h i c h t h e e v i d e n c e was i n i t i a l l y a d m i t t e d . The 

c o n f u s i o n o f t h e j u r y and t h e p r o b a b l e p r e j u d i c e t o B i l l u p s i s 

o b v i o u s and e x a c e r b a t e d t h e d e v a s t a t i n g harm t h a t r e s u l t e d 

f r o m t h e e r r o n e o u s a d m i s s i o n o f t h e t e s t i m o n y . A l t h o u g h 

d e f e n s e c o u n s e l d i d n o t o b j e c t t o t h e i n s t r u c t i o n s , b a s e d on 

t h e r e c o r d as a w h o l e , I b e l i e v e t h a t t h e e r r o r a f f e c t e d 

B i l l u p s ' s s u b s t a n t i a l r i g h t s and t h a t i t s e r i o u s l y a f f e c t e d 

t h e f a i r n e s s and i n t e g r i t y o f t h e p r o c e e d i n g a g a i n s t him. 

T h e r e f o r e , t h i s c o n s t i t u t e s p l a i n e r r o r . R u l e 45A, A l a . R. 

App. P. 

C o n c l u s i o n 

S i g n i f i c a n t r e v e r s i b l e e r r o r o c c u r r e d when t h e t r i a l 

c o u r t a d m i t t e d v a s t amounts o f e v i d e n c e a b o u t an u n r e l a t e d , 

h o r r e n d o u s c r i m e a g a i n s t f o u r v i c t i m s , i n v i o l a t i o n o f t h e 

p r i n c i p l e s g o v e r n i n g t h e a d m i s s i o n o f o t h e r - c r i m e s e v i d e n c e . 

B i l l u p s i s e n t i t l e d t o a r e v e r s a l and a new t r i a l . 

F o r a l l t h e f o r e g o i n g r e a s o n s , I d i s s e n t . 
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