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WINDOM, J u d g e . 

Shana Lee B a r r e t t a p peals her c o n v i c t i o n f o r r e c k l e s s 

manslaughter, a v i o l a t i o n of § 1 3 A - 6 - 3 ( a ) ( 1 ) , A l a . Code 1975, 

and her r e s u l t i n g sentence of 20 y e a r s i n p r i s o n . The 

evi d e n c e p r e s e n t e d a t t r i a l tended t o e s t a b l i s h the f o l l o w i n g . 
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On the e v e n i n g of A p r i l 16, 2005, B a r r e t t and her n i e c e 

drove from B a r r e t t ' s house i n Walker County, Alabama, t o a 

p a r t y i n Bessemer, Alabama. B a r r e t t was d r i v i n g her Geo Storm 

a u t o m o b i l e . On the way t o the p a r t y , B a r r e t t p u r c h a s e d a h a l f 

of a case of Corona beer and a h a l f of a case of Heineken 

beer. D u r i n g the p a r t y , B a r r e t t drank some beer, and v i s i t e d 

w i t h f r i e n d s . At some p o i n t i n the e a r l y morning hours of 

A p r i l 17, 2005, B a r r e t t and her n i e c e l e f t the p a r t y t o go 

home. B a r r e t t was d r i v i n g the c a r . 

On the way home, B a r r e t t drove down U.S. Highway 78 i n 

J e f f e r s o n County. At some p o i n t w h i l e on Highway 78, B a r r e t t 

got b e h i n d Howard C h a p p e l l . C h a p p e l l was d r i v i n g a Mercury 

V i l l a g e r Van. B a r r e t t attempted t o pass C h a p p e l l ; however, 

her v e h i c l e s t r u c k the back of C h a p p e l l ' s v e h i c l e . The 

c o l l i s i o n caused b o t h v e h i c l e s t o l e a v e the road and s t r i k e 

s e p a r a t e t r e e s . C h a p p e l l d i e d as a r e s u l t of the c o l l i s i o n . 

F o l l o w i n g the a c c i d e n t , B a r r e t t was a r r e s t e d f o r d r i v i n g 

under the i n f l u e n c e , a v i o l a t i o n of § 32-5A-191, A l a . Code 

1975. A f t e r her a r r e s t , B a r r e t t s u b m i t t e d t o a b l o o d - a l c o h o l 

t e s t . The r e s u l t s i n d i c a t e d B a r r e t t had a b l o o d - a l c o h o l l e v e l 
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of 0.096%. B a r r e t t was s u b s e q u e n t l y charged w i t h r e c k l e s s 

manslaughter, a v i o l a t i o n of § 1 3 A - 6 - 3 ( a ) ( 1 ) , A l a . Code 1975. 

At t r i a l , B a r r e t t r e q u e s t e d t h a t the j u r y be charged on 

c r i m i n a l l y n e g l i g e n t h o m i c i d e , § 13A-6-4, A l a . Code 1975, and 

v e h i c u l a r h o m i c i d e , § 32-5A-192, A l a . Code 1975, as 

l e s s e r - i n c l u d e d o f f e n s e s of r e c k l e s s manslaughter. The 

c i r c u i t c o u r t charged the j u r y on c r i m i n a l l y n e g l i g e n t 

h o m i c i d e ; however, i t r e f u s e d B a r r e t t ' s r e q u e s t f o r a j u r y 

i n s t r u c t i o n on v e h i c u l a r h o m i c i d e . A f t e r d e l i b e r a t i n g , the 

j u r y found B a r r e t t g u i l t y of manslaughter as charged i n the 

i n d i c t m e n t . 

On a p p e a l , B a r r e t t argues t h a t the c i r c u i t c o u r t ' s j u r y 

i n s t r u c t i o n s were d e f e c t i v e . S p e c i f i c a l l y , B a r r e t t argues 

t h a t the c i r c u i t c o u r t abused i t s d i s c r e t i o n by r e f u s i n g t o 

i n s t r u c t the j u r y on v e h i c u l a r homicide as a l e s s e r i n c l u d e d 

o f f e n s e of r e c k l e s s manslaughter. We agree. 

" I t has l o n g been the law i n Alabama t h a t a [ c i r c u i t ] 

c o u r t has b r o a d d i s c r e t i o n i n f o r m u l a t i n g j u r y i n s t r u c t i o n s , 

p r o v i d e d those i n s t r u c t i o n s are a c c u r a t e r e f l e c t i o n s of the 

law and f a c t s of the case." Culpepper v. S t a t e , 827 So. 2d 

883, 885 ( A l a . Crim. App. 2001) ( c i t i n g K n o t t s v. S t a t e , 686 
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So.2d 431, 456 ( A l a . Crim. App. 1995)). The c i r c u i t c o u r t ' s 

b r o a d d i s c r e t i o n , however, i s f e t t e r e d by a defendant's " r i g h t 

t o have the c o u r t charge on the l e s s e r o f f e n s e s i n c l u d e d i n 

the i n d i c t m e n t , when t h e r e i s a r e a s o n a b l e t h e o r y from the 

ev i d e n c e s u p p o r t i n g h i s p o s i t i o n . " Jones v. S t a t e , 514 So. 

2d 1060, 1063 ( A l a . Crim. App. 1987) ( c i t i n g Wiggins v. S t a t e , 

491 So. 2d 1046 ( A l a . Crim. App. 1986); Chavers v. S t a t e , 361 

So. 2d 1106 ( A l a . 1978); and Fulghum v. S t a t e , 277 So. 2d 886 

( A l a . 1973)) . "Even i f the defendant d e n i e s the charge i n  

t o t o , but the e v i d e n c e p r e s e n t e d by the S t a t e suggests a 

re a s o n a b l e t h e o r y s u p p o r t i n g a charge on a l e s s e r o f f e n s e , the 

t r i a l c o u r t i s o b l i g e d t o g i v e a charge on the l e s s e r o f f e n s e 

when r e q u e s t e d . " Jones, 514 So. 2d a t 1063 ( c i t a t i o n s 

o m i t t e d ) . L e s s e r - i n c l u d e d o f f e n s e s encompass, among o t h e r 

t h i n g s , o f f e n s e s t h a t are " e s t a b l i s h e d by p r o o f of the same or 

fewer than a l l the f a c t s r e q u i r e d t o e s t a b l i s h the commission 

of the o f f e n s e charged" or o f f e n s e s t h a t " d i f f e r [ ] from the 

o f f e n s e charged o n l y i n the r e s p e c t t h a t a l e s s s e r i o u s i n j u r y 

or r i s k of i n j u r y t o the same pe r s o n , p r o p e r t y or p u b l i c 

i n t e r e s t s , t o a l e s s e r k i n d of c u l p a b i l i t y s u f f i c e s t o 
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e s t a b l i s h i t s commission." § 1 3 A - 1 - 9 ( a ) ( 1 ) , ( a ) ( 4 ) , A l a . Code 

1975. 

B a r r e t t was charged w i t h and c o n v i c t e d of r e c k l e s s 

manslaughter, which r e q u i r e s the S t a t e must prove t h a t she 

" r e c k l e s s l y c a u s e [ d ] the death of another p e r s o n . " § 13A-6-

3 ( a ) ( 1 ) , A l a . Code 1975. She r e q u e s t e d and was r e f u s e d a j u r y 

i n s t r u c t i o n on v e h i c u l a r homicide which r e q u i r e s p r o o f t h a t 

she " u n l a w f u l l y and u n i n t e n t i o n a l l y c a u s e [ s ] the death of 

another p e r s o n " w h i l e v i o l a t i n g "any s t a t e law or m u n i c i p a l 

o r d i n a n c e a p p l y i n g t o the o p e r a t i o n or use of a v e h i c l e " and 

the v i o l a t i o n p r o x i m a t e l y caused the death of o t h e r p e r s o n . § 

32-5A-192(a), A l a . Code 1975. 1 

R e v i e w i n g these two s t a t u t e s , t h i s c o u r t , i n Culpepper v.  

S t a t e , d e t e r m i n e d a person charged w i t h r e c k l e s s manslaughter 

stemming from an a l c o h o l r e l a t e d a c c i d e n t t h a t r e s u l t e d i n the 

death of another p e r s o n i s e n t i t l e d t o a j u r y i n s t r u c t i o n on 

v e h i c u l a r homicide as a l e s s e r - i n c l u d e d o f f e n s e . 827 So. 2d 

1 I n Ex p a r t e Edwards, the Alabama Supreme Court e x p l a i n e d 
t h a t a p e r s o n a c t s u n i n t e n t i o n a l l y f o r v e h i c u l a r homicide 
purposes i f t h a t p e r s o n a c t s knowingly, r e c k l e s s l y , or 
n e g l i g e n t l y . A.L.L. v. S t a t e , [Ms. 1080395, Aug. 21, 2009] 

So. 3d , ( A l a . 2009) ( c i t i n g Ex p a r t e Edwards, 816 
So. 2d 98, 107 ( A l a . 2001)) . 
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883, 885 ( A l a . Crim. App. 2001). B r i a n Culpepper drank 

a l c o h o l and chose t o d r i v e h i s v e h i c l e . I d . a t 884-85. While 

d r i v i n g , he h i t a t r a c t o r - t r a i l e r t r u c k and l o s t c o n t r o l of 

h i s v e h i c l e . I d . H i s v e h i c l e then c r o s s e d a median and 

s t r u c k another v e h i c l e which, i n t u r n , s t r u c k a m o t o r c y c l e . 

I d . The d r i v e r of the v e h i c l e t h a t Culpepper s t r u c k and the 

d r i v e r of the m o t o r c y c l e d i e d as a r e s u l t of the a c c i d e n t . 

I d . A f t e r the a c c i d e n t , Culpepper consented t o a 

b l o o d - a l c o h o l t e s t , which i n d i c a t e d t h a t h i s b l o o d - a l c o h o l 

l e v e l was 0.15%. I d . 

Based on the DUI r e l a t e d deaths of two i n d i v i d u a l s , 

Culpepper was charged w i t h two counts of r e c k l e s s 

manslaughter. At t r i a l , Culpepper r e q u e s t e d j u r y i n s t r u c t i o n s 

on c r i m i n a l l y n e g l i g e n t homicide and v e h i c u l a r h o m i c i d e . I d . 

The c i r c u i t c o u r t r e f u s e d t o i n s t r u c t the j u r y on v e h i c u l a r 

h o m i c i d e . 

A f t e r r e v i e w i n g the charges a g a i n s t Culpepper and the 

f a c t s p r e s e n t e d a t t r i a l , t h i s c o u r t d e termined t h a t v e h i c u l a r 

h omicide was a l e s s e r - i n c l u d e d o f f e n s e of r e c k l e s s 

manslaughter. I d . a t 886. S p e c i f i c a l l y , t h i s c o u r t , a p p l y i n g 

the Alabama Supreme C o u r t ' s h o l d i n g i n Ex p a r t e Long, 600 
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So.2d 982 ( A l a . 1992), o v e r r u l e d on o t h e r grounds, Ex p a r t e  

Edwards, 816 So.2d 98 ( A l a . 2001), and Ex p a r t e J ordan, 486 

So. 2d 485 ( A l a . 1986), d e t e r m i n e d t h a t i n c i r c u m s t a n c e s where 

a defendant i s charge w i t h r e c k l e s s manslaughter f o r c a u s i n g 

an a c c i d e n t and death by v i o l a t i n g the S t a t e ' s DUI law, 

v e h i c u l a r homicide c o n t a i n s the same or fewer elements as 

r e c k l e s s manslaughter. I d . a t 886. T h e r e f o r e , under those 

c i r c u m s t a n c e s , a defendant i s e n t i t l e d t o a j u r y i n s t r u c t i o n 

on v e h i c u l a r homicide as a l e s s e r - i n c l u d e d o f f e n s e of r e c k l e s s 

manslaughter. I d . ; see a l s o C r a w f o r d v. S t a t e , 886 So. 2d 

846, 848-49 ( A l a . Crim. App. 2003) ( h o l d i n g t h a t v e h i c u l a r 

h omicide was a l e s s e r - i n c l u d e d o f f e n s e of murder and 

manslaughter when the f a c t s e s t a b l i s h e d t h a t the defendant, 

w h i l e i n t o x i c a t e d , drove h i s v e h i c l e and caused an a c c i d e n t 

t h a t r e s u l t e d i n the death of another i n d i v i d u a l ) ; Ex p a r t e  

Long, 600 So. 2d a t 985-87 ( h o l d i n g t h a t v e h i c u l a r homicide 

was a l e s s e r - i n c l u d e d o f f e n s e of murder when the f a c t s 

e s t a b l i s h e d t h a t the defendant r an h i s v e h i c l e over a curb and 

k i l l e d an i n d i v i d u a l ) . 

A p p l y i n g t h i s c o u r t ' s d e c i s i o n i n Culpepper t o the f a c t s 

of t h i s case, B a r r e t t was e n t i t l e d t o a j u r y i n s t r u c t i o n on 
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v e h i c u l a r homicide as a l e s s e r - i n c l u d e d o f f e n s e of r e c k l e s s 

manslaughter. B a r r e t t was charged w i t h r e c k l e s s manslaughter 

as f o l l o w s : 

"SHANA LEE BARRETT, whose name i s t o the grand 
j u r y o t h e r w i s e unknown , d i d r e c k l e s s l y cause the 
death of HOWARD CHAPPELL JR by d r i v i n g under the 
i n f l u e n c e s t r i k i n g h i s v e h i c l e c a u s i n g h i s death, i n 
v i o l a t i o n of S e c t i o n 13A-6 - 3 ( a ) ( 1 ) of the Alabama 
C r i m i n a l code, a g a i n s t the peace and d i g n i t y of the 
S t a t e of Alabama." 

(C.R. 16.) To c o n v i c t B a r r e t t of r e c k l e s s manslaughter as 

charged i n the i n d i c t m e n t , the S t a t e had t o e s t a b l i s h t h a t 

B a r r e t t caused the death of C h a p p e l l and t h a t she d i d so 

r e c k l e s s l y , i . e . , by d r i v i n g her v e h i c l e w h i l e under the 

i n f l u e n c e of a l c o h o l i n v i o l a t i o n of § 32-5A-191, A l a . Code 

1975. F u r t h e r , the e v i d e n c e adduced a t t r i a l e s t a b l i s h e d t h a t 

B a r r e t t drove her v e h i c l e w i t h a .096% b l o o d - a l c o h o l l e v e l i n 

v i o l a t i o n of § 32-5A-191, and i n d o i n g so caused an a c c i d e n t 

and the death of C h a p p e l l . 

A c c o r d i n g l y , under the charge and the f a c t s of t h i s case, 

v e h i c u l a r homicide (a death caused by B a r r e t t d r i v i n g under 

the i n f l u e n c e of a l c o h o l ) , r e q u i r e d p r o o f of the same or fewer 

f a c t s as the f a c t s n e c e s s a r y t o e s t a b l i s h r e c k l e s s 

manslaughter ( B a r r e t t r e c k l e s s l y caused a death by d r i v i n g 
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under the i n f l u e n c e ) . See Culpepper, 827 So. 2d a t 886 

( h o l d i n g t h a t " ' t h e same or fewer than a l l of the f a c t s ' 

r e q u i r e d t o e s t a b l i s h manslaughter were r e q u i r e d t o e s t a b l i s h 

... v e h i c u l a r h o m i c i d e , so t h a t [ t h a t o f f e n s e ] t h e r e b y f a l l [ s ] 

w i t h i n the d e f i n i t i o n of an i n c l u d e d o f f e n s e i n § 

1 3 A - 1 - 9 ( a ) ( 1 ) " ) . T h e r e f o r e , under the f a c t s of B a r r e t t ' s 

case, v e h i c u l a r homicide i s a l e s s e r - i n c l u d e d o f f e n s e of 

r e c k l e s s manslaughter, and the c i r c u i t c o u r t e r r e d i n f a i l i n g 

t o so i n s t r u c t the j u r y . I d . 

F u r t h e r , the c i r c u i t c o u r t ' s r e f u s a l t o i n s t r u c t the j u r y 

on v e h i c u l a r homicide was not harmless because " [ n ] o t h i n g i n 

the j u r y ' s v e r d i c t s u p p o r t s the c o n t e n t i o n t h a t i t c o u l d not 

have r e t u r n e d a v e r d i c t on [ t h e o f f e n s e of v e h i c u l a r h o m i c i d e ] 

i n s t e a d of manslaughter i f i t had been g i v e n the o p p o r t u n i t y , 

or t h a t any f i n d i n g i m p l i c i t i n the j u r y ' s v e r d i c t n e c e s s a r i l y 

p r e c l u d e s a v e r d i c t on [ v e h i c u l a r h o m i c i d e ] . " Ex p a r t e Long, 

600 So.2d a t 987, o v e r r u l e d on o t h e r grounds, Ex p a r t e  

Edwards, 816 So. 2d a t 107; see a l s o C r a w f ord v. S t a t e , 886 

So. 2d 846, 849 ( A l a . Crim. App. 2003) ( h o l d i n g t h a t the 

j u r y ' s v e r d i c t c o n v i c t i n g the defendant of manslaughter d i d 

not p r e c l u d e a v e r d i c t on v e h i c u l a r h o m i c i d e ; t h e r e f o r e , the 
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c i r c u i t c o u r t ' s erroneous r e f u s a l t o i n s t r u c t the j u r y on 

v e h i c u l a r homicide was not h a r m l e s s ) . Given the o p p o r t u n i t y , 

under the f a c t s and c i r c u m s t a n c e s of t h i s case, the j u r y c o u l d 

have r e t u r n e d a v e r d i c t f o r homicide by v e h i c l e . T h e r e f o r e , 

the c i r c u i t c o u r t ' s judgment i s due t o be r e v e r s e d . 

Based on the f o r e g o i n g , the c i r c u i t c o u r t ' s judgment i s 

r e v e r s e d , and t h i s cause i s remanded f o r a new t r i a l . 

REVERSED AND REMANDED. 

Wise, P.J., and Welch, K e l l u m , and Main, J J . , concur. 
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