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J e r r y S t i d h a m 1 by s h o o t i n g h im w i t h a .22 c a l i b e r r i f l e d u r i n g 

t h e c o u r s e o f c o m m i t t i n g a f i r s t - d e g r e e r o b b e r y o f money and 

d r u g s . § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. The j u r y recommended 

t h a t R e v i s be s e n t e n c e d t o d e a t h by a v o t e o f 1 1 - 1 . F o l l o w i n g 

a s e p a r a t e s e n t e n c i n g h e a r i n g , t h e t r i a l c o u r t d e t e r m i n e d t h a t 

t h e a g g r a v a t i n g c i r c u m s t a n c e t h a t t h e murder was c o m m i t t e d 

d u r i n g a r o b b e r y , § 1 3 A - 5 - 4 9 ( a ) ( 4 ) , A l a . Code 1975, o u t w e i g h e d 

t h e one m i t i g a t i n g c i r c u m s t a n c e a r g u e d -- t h a t he had no 

s i g n i f i c a n t c r i m i n a l h i s t o r y , § 1 3 A - 5 - 5 1 ( 1 ) , A l a . Code 1975. 

R e v i s was s e n t e n c e d t o d e a t h by t h e t r i a l c o u r t . 

The e v i d e n c e p r e s e n t e d by t h e S t a t e t e n d e d t o show t h e 

f o l l o w i n g . On F e b r u a r y 22, 2004, R e v i s t e l e p h o n e d J e r r y 

S t i d h a m , a f r i e n d o f h i s f r o m whom he had o f t e n p u r c h a s e d 

p r e s c r i p t i o n p a i n p i l l s . He a r r a n g e d t o p u r c h a s e p i l l s f r o m 

S t i d h a m . L a t e r , R e v i s , a c c o m p a n i e d by h i s u n c l e , E d d i e R e v i s , 

and h i s y o u n g e r b r o t h e r , J a s o n R e v i s , t o o k h i s g r e a t a u n t t o 

t h e h o s p i t a l and t h e men t h e n r e t u r n e d t o h e r h o u s e . T h e r e , 

t h e y d e t e r m i n e d t o g e t t h e p i l l s f r o m J e r r y S t i d h a m and, i f 

S t i d h a m w o u l d n o t g i v e them t h e p i l l s on c r e d i t , t h e y d e c i d e d 

1The v i c t i m ' s name was G e r a l d S t i d h a m , b u t he was r e f e r r e d 
t o as " J e r r y " t h r o u g h o u t t h e t e s t i m o n y . F o r c o n s i s t e n c y , t h i s 
o p i n i o n w i l l r e f e r t o h i m as J e r r y S t i d h a m . 
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t h a t t h e y w o u l d r o b him. E d d i e R e v i s l i v e d i n E d d i e ' s a u n t ' s 

( C h r i s R e v i s ' s g r e a t a u n t ' s ) h o u s e , so t h e t h r e e men r e t r i e v e d 

a . 2 2 - c a l i b e r r i f l e 2 t h a t E d d i e R e v i s had h i d d e n i n h i s room. 

In a l a t e r s t a t e m e n t g i v e n t o an i n v e s t i g a t o r , R e v i s a d m i t t e d 

t h a t he f o r m u l a t e d t h e p l a n t o r o b S t i d h a m . 

J a s o n R e v i s d r o v e R e v i s and E d d i e R e v i s t o S t i d h a m ' s 

m o b i l e home. R e v i s went i n t o t h e m o b i l e home a l o n e and spoke 

w i t h S t i d h a m . S t i d h a m t h e n w a l k e d o u t s i d e t o h i s v e h i c l e i n 

o r d e r t o g e t t h e p i l l s 3 he i n t e n d e d t o s e l l t o R e v i s f r o m t h e 

t r u n k . He c a r r i e d t h e p i l l s i n t o t h e m o b i l e home, whereupon 

R e v i s t o l d h i m t h a t he w o u l d go o u t t o h i s v e h i c l e t o g e t t h e 

money t o pay f o r t h e p i l l s . 

He g o t t h e r i f l e f r o m t h e v e h i c l e , and, when he r e e n t e r e d 

t h e m o b i l e home, he began s h o o t i n g S t i d h a m . He f i r e d e i g h t 

s h o t s , and S t i d h a m was h i t f i v e t i m e s . E d d i e R e v i s and J a s o n 

R e v i s w a l k e d i n t o t h e m o b i l e home as soon as R e v i s began 

f i r i n g s h o t s , and E d d i e R e v i s c u t S t i d h a m ' s t h r o a t . R e v i s 

g r a b b e d t h e p i l l s , and he and E d d i e R e v i s p i c k e d up some o f 

2 T h i s r i f l e was d e t e r m i n e d t o have b e l o n g e d t o E d d i e 
R e v i s ' s u n c l e . 

3 I n h i s s t a t e m e n t , R e v i s t o l d i n v e s t i g a t o r Mays t h a t he 
b e l i e v e d t h a t t h e p i l l s were L o r c e t s . ( C . 3 0 1 . ) 
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t h e s h e l l c a s i n g s . J a s o n R e v i s t o o k S t i d h a m ' s w a l l e t . 4 The men 

w a l k e d o u t s i d e t o t h e i r v e h i c l e and d r o v e b a c k t o R e v i s ' s 

g r e a t a u n t ' s h o u s e . T h e r e , t h e y s p l i t up t h e p i l l s and t h e 

money. 5 They t h e n p u t S t i d h a m ' s w a l l e t i n a c a n , p o u r e d 

g a s o l i n e o v e r i t , and b u r n e d i t . 

R e v i s s t a t e d t h a t he became n e r v o u s and d e c i d e d t h a t t h e y 

s h o u l d l e a v e t h e a u n t ' s h o u s e . The men r e n t e d a room a t t h e 

Days I n n m o t e l . A f t e r a p p r o x i m a t e l y t h r e e h o u r s , t h e y c h e c k e d 

o u t o f t h e m o t e l and d r o v e E d d i e R e v i s t o h i s a u n t ' s h o u s e . 

R e v i s and J a s o n R e v i s t h e n p i c k e d up t h e i r g r a n d m o t h e r and 

went t o c h u r c h . A f t e r w a r d s , t h e y r e t u r n e d t o t h e h o s p i t a l t o 

v i s i t t h e i r g r e a t a u n t , whereupon R e v i s r e c e i v e d a t e l e p h o n e 

c a l l f r o m h i s mother i n f o r m i n g him t h a t S t i d h a m had been f o u n d 

dead. 

E d d i e R e v i s , who was on p a r o l e a t t h e t i m e o f t h e 

o f f e n s e , a s k e d a f r i e n d , B u r l o n M a u l d i n , i f he c o u l d l e a v e h i s 

4 A l t h o u g h R e v i s s t a t e d t h a t he was n o t c e r t a i n who h a d 
t a k e n t h e w a l l e t , he e x p l a i n e d i n h i s s t a t e m e n t t h a t he d i d 
n o t t a k e t h e w a l l e t and t h a t J a s o n R e v i s h a n d e d h i m t h e w a l l e t 
when t h e y g o t i n t o t h e v e h i c l e a f t e r l e a v i n g S t i d h a m ' s m o b i l e 
home. 

5 T h e r e was a p p r o x i m a t e l y $1,800 i n t h e w a l l e t , so e a c h man 
g o t a p p r o x i m a t e l y $600. 
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g u n s 6 a t t h e M a u l d i n ' s h o u s e , so t h a t he w o u l d n o t be c h a r g e d 

w i t h v i o l a t i n g h i s p a r o l e . M a u l d i n a g r e e d b u t r e t u r n e d t h e 

guns when he l e a r n e d t h a t S t i d h a m had been k i l l e d w i t h a .22-

c a l i b e r r i f l e , w h i c h was t h e same t y p e o f weapon as one o f t h e 

two guns E d d i e R e v i s had b r o u g h t t o h i s h o u s e . He and E d d i e 

R e v i s t h e n t o o k t h e guns and some a m m u n i t i o n t o a n o t h e r 

f r i e n d , H e l e n C o l e , and she a g r e e d t o k e e p them. 

Shane S w i n n e y , who had been a f r i e n d o f S t i d h a m ' s and who 

d i s c o v e r e d h i s body, h e a r d t h a t M a u l d i n had been g i v e n t h e 

r i f l e t o keep f o r E d d i e R e v i s and r e p o r t e d t h a t i n f o r m a t i o n t o 

an i n v e s t i g a t o r w i t h t h e d i s t r i c t a t t o r n e y ' s o f f i c e . The 

i n v e s t i g a t o r t h e n c o n t a c t e d M a u l d i n , who a g r e e d t o go t o h i s 

f r i e n d ' s house and f i r e t h e r i f l e . He b r o u g h t two s h e l l 

c a s i n g s t o t h e i n v e s t i g a t o r t h a t he a c q u i r e d by f i r i n g t h e 

r i f l e , and t h e y were s e n t t o t h e D e p a r t m e n t o f F o r e n s i c 

S c i e n c e s t o be compared t o t h e c a s i n g s g a t h e r e d f r o m t h e s c e n e 

o f t h e S t i d h a m ' s m u r d e r . I t was d e t e r m i n e d t h a t a l l t h e 

c a s i n g s had been f i r e d f r o m t h e same gun. T h e r e f o r e , a s e a r c h 

w a r r a n t was o b t a i n e d , and t h e r i f l e and t h e a m m u n i t i o n were 

6 A s i d e f r o m t h e . 2 2 - c a l i b e r r i f l e t h a t h a d b e l o n g e d t o h i s 
u n c l e , E d d i e R e v i s h a d a n o t h e r gun t h a t he k e p t i n a box. 
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r e c o v e r e d f r o m t h e f r i e n d ' s home. The r i f l e was d e t e r m i n e d t o 

be t h e weapon t h a t was u s e d i n t h e murder o f S t i d h a m . 

R e v i s was s u b s e q u e n t l y a r r e s t e d p u r s u a n t t o an 

o u t s t a n d i n g w a r r a n t f o r w o r t h l e s s c h e c k s . He was q u e s t i o n e d 

c o n c e r n i n g h i s i n v o l v e m e n t i n t h e p r e s e n t o f f e n s e a n d gave two 

s t a t e m e n t s , o r i g i n a l l y d e n y i n g i n v o l v e m e n t b u t t h e n a d m i t t i n g 

t o r o b b i n g and k i l l i n g S t i d h a m . 

I . 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t r e v e r s i b l y e r r e d by 

a d m i t t i n g h i s s t a t e m e n t s i n t o e v i d e n c e . He a l l e g e s as g r o u n d s 

t h a t h i s s t a t e m e n t s were t h e f r u i t o f an i l l e g a l a r r e s t ; t h a t 

an i n c o m p l e t e v e r s i o n o f one o f t h e s t a t e m e n t s was e r r o n e o u s l y 

a d m i t t e d ; t h a t t h e S t a t e d i d n o t p r e s e n t i n d e p e n d e n t p r o o f o f 

t h e c o r p u s d e l i c t i ; t h a t h i s s t a t e m e n t s were i n v o l u n t a r y ; t h a t 

h i s s t a t e m e n t s were n o t t i m e l y o r c o m p l e t e l y d i s c l o s e d ; and 

h i s s t a t e m e n t s c o n t a i n e d i m p r o p e r h e a r s a y and p r i o r - b a d - a c t s 

e v i d e n c e . 

The r e c o r d i n d i c a t e s t h a t R e v i s gave h i s f i r s t s t a t e m e n t 

on November 4, 2004, and gave a s e c o n d s t a t e m e n t on November 

7, 2004, f o l l o w e d by a t h i r d s t a t e m e n t g i v e n s h o r t l y 

t h e r e a f t e r . In h i s f i r s t s t a t e m e n t , R e v i s i n d i c a t e d t h a t he 
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d i d n o t know t h a t S t i d h a m had been k i l l e d u n t i l he had been 

c o n t a c t e d by h i s mother on t h e day a f t e r t h e o f f e n s e and t h a t 

he had n o t had any c o n t a c t w i t h S t i d h a m on t h e day o f t h e 

o f f e n s e . 

I n h i s s e c o n d s t a t e m e n t , R e v i s a c k n o w l e d g e d t h a t he and 

h i s u n c l e and b r o t h e r had d e c i d e d t o r o b S t i d h a m o f 

p r e s c r i p t i o n p a i n p i l l s b u t t h a t t h e r e had been an agreement 

t h a t S t i d h a m n o t be h u r t . M o r e o v e r , R e v i s s t a t e d t h a t he had 

i n s i s t e d t h a t he n o t be r e q u i r e d t o a p p r o a c h S t i d h a m o r t o 

e n t e r t h e h o u s e , b e c a u s e he was f r i e n d s w i t h S t i d h a m and 

S t i d h a m c o u l d i d e n t i f y h i m. He s t a t e d t h a t h i s u n c l e had t a k e n 

t h e r i f l e , w h i c h he had r e t r i e v e d f r o m R e v i s ' s g r e a t a u n t ' s 

h o u s e , i n t o S t i d h a m ' s m o b i l e home. R e v i s a l s o i n d i c a t e d t h a t 

h i s y o u n g e r b r o t h e r had a l s o gone i n t o S t i d h a m ' s m o b i l e home 

w i t h h i s u n c l e . He s t a t e d t h a t he n e v e r h e a r d any g u n s h o t s and 

m a i n t a i n e d t h a t he d i d n o t know t h a t S t i d h a m had been k i l l e d 

u n t i l h i s mo t h e r so i n f o r m e d him. 

F i n a l l y , j u s t a f t e r g i v i n g t h e s e c o n d s t a t e m e n t , 7 R e v i s 

a d m i t t e d t h a t he had c a l l e d t h e v i c t i m on t h e day b e f o r e t h e 

7The r e c o r d i n d i c a t e s t h a t t h e r e was an e i g h t - m i n u t e g a p 
b e t w e e n t h e c o n c l u s i o n o f t h e s e c o n d s t a t e m e n t and t h e 
b e g i n n i n g o f R e v i s ' s c o n f e s s i o n . (C. 375, 376.) 
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o f f e n s e and a r r a n g e d t o p u r c h a s e t h e p i l l s . He, h i s b r o t h e r 

and u n c l e t h e n t o o k R e v i s ' s g r e a t a u n t t o t h e h o s p i t a l and 

a f t e r w a r d s r e t u r n e d t o R e v i s ' s u n c l e ' s home where t h e t h r e e 

men d e t e r m i n e d t o r o b S t i d h a m o f t h e p i l l s . They a l s o g o t a 

. 2 2 - c a l i b e r r i f l e t h a t R e v i s ' s u n c l e had h i d d e n i n h i s bedroom 

u n d e r h i s m a t t r e s s and d r o v e t o S t i d h a m ' s m o b i l e home, where 

R e v i s a d m i t t e d l y e n t e r e d t o a l l e g e d l y buy t h e p i l l s . S t i d h a m 

w a l k e d o u t t o h i s a u t o m o b i l e t o r e t r i e v e t h e p i l l s f r o m t h e 

t r u n k o f t h e v e h i c l e . A f t e r he had r e e n t e r e d t h e m o b i l e home, 

R e v i s t o l d S t i d h a m t h a t he was g o i n g t o h i s v e h i c l e t o g e t t h e 

money t o pay f o r t h e p i l l s . However, R e v i s t o o k t h e r i f l e f r o m 

t h e v e h i c l e and w a l k e d b a c k i n t o t h e m o b i l e home. He s t a t e d 

t h a t as he w a l k e d i n t o t h e m o b i l e home w i t h t h e r i f l e , S t i d h a m 

a s k e d what he was d o i n g and t h e n a p p e a r e d t o r e a c h t o w a r d a 

l o v e s e a t t h a t was p o s i t i o n e d c l o s e t o t h e c o u c h on w h i c h 

S t i d h a m was s e a t e d . R e v i s s t a t e d t h a t S t i d h a m k e p t a gun u n d e r 

t h e l o v e s e a t . R e v i s s t a t e d t h a t he f i r e d a p p r o x i m a t e l y e i g h t 

t i m e s t o w a r d S t i d h a m . 8 He s t a t e d t h a t he t h e n g r a b b e d t h e 

p i l l s and r a n f r o m t h e t r a i l e r . 

8 S t i d h a m s u f f e r e d f i v e g u n s h o t s . 
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He f u r t h e r s t a t e d t h a t h i s u n c l e and h i s b r o t h e r e n t e r e d 

t h e m o b i l e home soon a f t e r he began f i r i n g and t h a t h i s u n c l e 

c u t S t i d h a m ' s t h r o a t . R e v i s i n d i c a t e d t h a t h i s b r o t h e r 

s c r e a m e d a t t h e i r u n c l e , demanding t o know why he had c u t 

S t i d h a m ' s t h r o a t . A c c o r d i n g t o R e v i s , t h e u n c l e i n d i c a t e d t h a t 

S t i d h a m was s t i l l b r e a t h i n g a f t e r he had been s h o t . 

R e v i s c o n t e n d s t h a t h i s s t a t e m e n t was i n a d m i s s i b l e 

b e c a u s e , he s a y s , as i t was t h e f r u i t o f a w a r r a n t l e s s a r r e s t . 

He a r g u e s t h a t b e c a u s e t h e r e was no w a r r a n t t o a r r e s t h i m and 

no e x i g e n t c i r c u m s t a n c e s t o j u s t i f y t h e a r r e s t , h i s s u b s e q u e n t 

s t a t e m e n t s were i n a d m i s s i b l e . R e v i s f a i l e d t o r a i s e t h i s i s s u e 

i n t h e t r i a l c o u r t and i s a r g u i n g t h i s p o i n t f o r t h e f i r s t 

t i m e on a p p e a l . T h e r e f o r e , t h i s i s s u e i s t o be e v a l u a t e d 

p u r s u a n t t o t h e p l a i n - e r r o r r u l e . R u l e 45A, A l a . R . A p p . P . 

A. 

" ' " P l a i n e r r o r " has been d e f i n e d 
as e r r o r " ' s o o b v i o u s t h a t t h e 
f a i l u r e t o n o t i c e i t w o u l d 
s e r i o u s l y a f f e c t t h e f a i r n e s s o r 

. _ ^ ' 4 - _ _ ^4= 4-1 ' ^ . ^ ' ^ ' ^ - l t h e 

435 So. 2d 766, 769 ( A l a . 1 9 8 3 ) , 
q u o t i n g U n i t e d S t a t e s v. Chaney, 
662 F. 2d 1148 , 1152 ( 5 t h C i r . 
1 9 8 1 ) . "To r i s e t o t h e l e v e l o f 
p l a i n e r r o r , t h e c l a i m e d e r r o r 
must n o t o n l y s e r i o u s l y a f f e c t a 
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d e f e n d a n t ' s ' s u b s t a n t i a l r i g h t s , ' 
b u t i t must a l s o have an u n f a i r 
p r e j u d i c i a l i m p a c t on t h e j u r y ' s 
d e l i b e r a t i o n s . " Hyde v. S t a t e , 
778 So. 2d 199, 209 ( A l a . C r i m . 
App. 1 9 9 8 ) , a f f ' d , 778 So. 2d 237 
( A l a . 2 0 0 0 ) . T h i s C o u r t has 
r e c o g n i z e d t h a t t h e " ' p l a i n - e r r o r 
e x c e p t i o n t o t h e 
c o n t e m p o r a n e o u s - o b j e c t i o n r u l e i 
t o be " u s e d s p a r i n g l y , s o l e l y i 
t h o s e c i r c u m s t a n c e s i n w h i c h 
m i s c a r r i a g e o f j u s t i c e w o u l d 
o t h e r w i s e r e s u l t . " ' " B u r t o n v. 
S t a t e , 651 So. 2d 641, 645 ( A l a . 
C r i m . App. 1 9 9 3 ) , a f f ' d , 651 So. 
2d 659 ( A l a . 1 9 9 4 ) , q u o t i n g 
U n i t e d S t a t e s v. Young, 470 U.S. 
1, 15, 105 S.Ct. 1038 , 84 L.Ed. 
2d 1 ( 1 9 8 5 ) , q u o t i n g i n t u r n 
U n i t e d S t a t e s v. F r a d y , 456 U.S. 
152, 163 n. 14, 102 S.Ct. 1584, 
71 L.Ed. 2d 816 ( 1 9 8 2 ) . ' 

i s 
i n 
a 

" ' E g g e r s v. S t a t e , 914 So. 2d 883, 890-91 
( A l a . C r i m . App. 2 0 0 4 ) . ' " 

Eatmon v. S t a t e , 992 So. 2d 64, 69-70 ( A l a . C r i m . App. 2 0 0 7 ) , 

c e r t . d e n i e d , ___ U.S. ___ , 129 S.Ct. 185 ( 2 0 0 8 ) . 

However, t h e r e c o r d i n d i c a t e s t h a t R e v i s was o r i g i n a l l y 

a r r e s t e d p u r s u a n t t o a w a r r a n t c h a r g i n g him w i t h h a v i n g 

n e g o t i a t e d w o r t h l e s s c h e c k s . T h r o u g h o u t t h e t r i a l , t h e r e was 

t e s t i m o n y t o t h e e f f e c t t h a t R e v i s was f i r s t a r r e s t e d as t o 

t h e w o r t h l e s s - c h e c k s w a r r a n t and, a l t h o u g h R e v i s d i d n o t 

o b j e c t t o t h i s t e s t i m o n y , t h e r e c o r d i s a l s o o t h e r w i s e s i l e n t 
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as t o t h i s m a t t e r . R e v i s d i d n o t i n t r o d u c e o r p r o f f e r any 

e v i d e n c e t o c h a l l e n g e t h e a r r e s t . 

" S p e c u l a t i o n f r o m a s i l e n t r e c o r d w i l l n o t s u p p o r t 
a f i n d i n g o f p r e j u d i c e . Ex p a r t e W a l k e r , 972 So. 2d 
737, 755 ( A l a . 2 0 0 7 ) , c e r t . d e n i e d , W a l k e r v.  
A l a b a m a , 552 U.S. 1077, 128 S.Ct. 806, 169 L.Ed. 2d 
608 ( 2 0 0 7 ) . A r e v i e w i n g c o u r t c a n n o t presume e r r o r 
f r o m a s i l e n t r e c o r d . ' " T h i s c o u r t i s bound b y t h e 
r e c o r d and n o t b y a l l e g a t i o n s o r a r g u m e n t s i n b r i e f 
r e c i t i n g m a t t e r s n o t d i s c l o s e d b y t h e r e c o r d . " Webb 
v. S t a t e , 565 So. 2d 1259, 1260 ( A l a . C r . A p p . 1 9 9 0 ) . 
See a l s o A c r e s v. S t a t e , 548 So. 2d 459 ( A l a . C r . A p p . 
1 9 8 7 ) . F u r t h e r , we c a n n o t p r e d i c a t e e r r o r f r o m a 
s i l e n t r e c o r d . Owens v. S t a t e , 597 So. 2d 734 
( A l a . C r . A p p . 1 9 9 2 ) ; Woodyard v. S t a t e , 428 So. 2d 
136 ( A l a . C r . A p p . 1 9 8 2 ) , a f f ' d , 428 So. 2d 138 
( A l a . ) , c e r t . d e n i e d , 462 U.S. 1136, 103 S.Ct. 3120, 
77 L.Ed. 2d 1373 ( 1 9 8 3 ) . ' W h i t l e y v. S t a t e , 607 So. 
2d 354, 361 ( A l a . C r i m . App. 1 9 9 2 ) . " 

D o t c h v. S t a t e , [Ms. CR-07-1913, A p r i l 2, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . See a l s o S a u n d e r s v. S t a t e , 

10 So. 3d 53, 77 ( A l a . C r i m . App. 2 0 0 7 ) , c e r t . d e n i e d , 

U.S. , 129 S.Ct. 2433 ( 2 0 0 9 ) ( " ' T h e d e f e n d a n t c a n n o t 

s u c c e s s f u l l y a r g u e t h a t e r r o r i s p l a i n i n t h e r e c o r d when 

t h e r e i s no i n d i c a t i o n i n t h e r e c o r d t h a t t h e a c t upon w h i c h 

e r r o r i s p r e d i c a t e d e v e r o c c u r r e d . ' Ex p a r t e W a t k i n s , 509 So. 

2d 1074, 1077 ( A l a . 1 9 8 7 ) . " ) . 

H e r e , t h e r e i s no i n d i c a t i o n i n t h e r e c o r d t h a t R e v i s ' s 

a r r e s t f o r w o r t h l e s s c h e c k s was w a r r a n t l e s s o r i n any way 
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i m p r o p e r . M o r e o v e r , b e f o r e R e v i s was q u e s t i o n e d , t h e s h e r i f f ' s 

d e p a r t m e n t h a d i n i t s p o s s e s s i o n t h e r i f l e u s e d t o k i l l 

S t i d h a m and t h e c a s i n g s f i r e d f r o m R e v i s ' s u n c l e ' s r i f l e b y 

M a u l d i n and s u b s e q u e n t l y d e t e r m i n e d t o m a t c h t h o s e f o u n d a t 

t h e s c e n e o f t h e o f f e n s e . T h e r e f o r e , e v e n i f t h e r e h a d been an 

i m p r o p r i e t y i n t h e o r i g i n a l w a r r a n t , R e v i s ' s s t a t e m e n t w o u l d 

have been a d m i s s i b l e . H o r n s b y v. S t a t e , 517 So. 2d 631, 638 

( A l a . C r i m . App. 1 9 8 7 ) , w r i t d e n i e d , 517 So. 2d 639 ( A l a . 

1 9 8 7 ) , c e r t . d e n i e d , 485 U.S. 961 ( 1 9 8 8 ) ( " A c o u r t may a d m i t 

e v i d e n c e i s t h e f r u i t o f i l l e g a l p o l i c e c o n d u c t i f : (1) The 

e v i d e n c e w o u l d i n e v i t a b l y have been d i s c o v e r e d i n t h e c o u r s e 

o f i n v e s t i g a t i o n ; (2) t h e c o n n e c t i o n b e t w e e n t h e c h a l l e n g e d 

e v i d e n c e and t h e i l l e g a l c o n d u c t i s so a t t e n u a t e d t h a t i t 

d i s s i p a t e s t h e t a i n t o f t h e i l l e g a l a c t i o n ; o r (3) t h e 

e v i d e n c e was o b t a i n e d f r o m a s o u r c e i n d e p e n d e n t o f t h e 

c o n s t i t u t i o n a l v i o l a t i o n . [ U n i t e d S t a t e s v. B a i l e y , 691 F. 2d 

1009,] 1013 [ ( 1 1 t h C i r . 1 9 8 2 ) , c e r t . d e n i e d , 461 U.S. 933 

( 1 9 8 3 ) ] . " ) . 

B. 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t i m p r o p e r l y a d m i t t e d "an 

i n c o m p l e t e v e r s i o n " o f h i s s t a t e m e n t . ( R e v i s ' s b r i e f a t 18.) 
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S p e c i f i c a l l y , R e v i s r e f e r s t o gaps i n h i s a u d i o - r e c o r d e d 

s t a t e m e n t , w h i c h were due t o t h e c a s s e t t e r u n n i n g o u t o f t a p e 

b e f o r e t h e s t a t e m e n t was c o n c l u d e d , as w e l l as t o i n a u d i b l e 

p o r t i o n s . R e v i s f u r t h e r a l l e g e s t h a t t h i s e r r o r was compounded 

b e c a u s e t h e t r i a l c o u r t a l l o w e d t h e S t a t e t o a d m i t what he 

s a y s , was an i n c o m p l e t e and u n r e l i a b l e t r a n s c r i p t i o n o f t h e 

t a p e r e c o r d i n g s t h a t was r e a d t o t h e j u r y by a w i t n e s s who h a d 

p r e v i o u s l y t e s t i f i e d t h a t he d i d n o t have any i n d e p e n d e n t 

r e c o l l e c t i o n o f what h a d b e e n s a i d d u r i n g t h e s t a t e m e n t . R e v i s 

a l s o n o t e s t h a t o n l y p a r t o f h i s s t a t e m e n t was a d m i t t e d i n t o 

e v i d e n c e , w h i c h , he s u b m i t s , v i o l a t e s t h e d o c t r i n e o f 

c o m p l e t e n e s s . He a l s o n o t e s t h a t t h e p a g e s o f t h e 

t r a n s c r i p t i o n a r e j u m b l e d and c o n f u s i n g . 9 

R e v i s d i d n o t o b j e c t t o t h e f a c t t h a t o n l y p a r t o f h i s 

s t a t e m e n t was a d m i t t e d a t t r i a l , n o r d i d he o b j e c t t o any 

i n a c c u r a c i e s o r o m i s s i o n s . D e f e n s e c o u n s e l d i d , h o w e v er, 

d u r i n g t h e c r o s s - e x a m i n a t i o n o f I n v e s t i g a t o r K e n n e t h Mays o f 

t h e M a r i o n C o u n t y D i s t r i c t A t t o r n e y ' s o f f i c e , who h a d t a k e n 

9 R e v i s ' s c o n t e n t i o n t h a t t h e p a ges o f t h e t r a n s c r i b e d 
r e c o r d i n g were m i s p l a c e d and o u t o f o r d e r i n t h e r e c o r d on 
a p p e a l i s c o r r e c t . However, t h e r e i s no e v i d e n c e o r i n d i c a t i o n 
t h a t t h i s was t h e c a s e a t t r i a l . Thus, he has made no s h o w i n g 
o f e r r o r o r p r e j u d i c e on t h i s g r o u n d . 
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R e v i s ' s s t a t e m e n t , q u e s t i o n t h e r e a s o n f o r c e r t a i n a p p a r e n t 

gaps i n t h e t r a n s c r i p t i o n . I n v e s t i g a t o r K e n n e t h Mays t e s t i f i e d 

t h a t t h e s e gaps were t h e r e s u l t o f t h e m i c r o c a s s e t t e t a p e s 

r u n n i n g o u t o f c a p a c i t y . R e v i s a l s o d i d n o t o b j e c t t o t h e 

t r a n s c r i p t i o n h a v i n g been r e a d t o t h e j u r y b y i n v e s t i g a t o r 

Mays. T h e r e f o r e , b e c a u s e R e v i s d i d n o t o b j e c t on t h e s e g r o u n d s 

a t t r i a l , t h i s i s s u e i s t o be a n a l y z e d p u r s u a n t t o t h e p l a i n -

e r r o r s t a n d a r d . R u l e 45A, A l a . R . A p p . P . 

The r e c o r d c o n t a i n s a c o p y o f t h e t r a n s c r i p t o f t h e 

s t a t e m e n t s g i v e n b y R e v i s . 1 0 A l t h o u g h t h e r e a r e a few i n s t a n c e s 

i n t h e t r a n s c r i p t w h e r e i n i t i n d i c a t e d t h a t comments were 

i n a u d i b l e , t h e r e i s no i n d i c a t i o n t h a t t h e s e o m i s s i o n s were 

p r e j u d i c i a l o r t h a t t h e y h a d any b e a r i n g on t h e s t a t e m e n t s o r 

t h e i n t e n t o f t h e s t a t e m e n t s . 

"'"The f a c t t h a t a r e c o r d i n g i s 
p a r t i a l l y i n a u d i b l e i n t h o s e p o r t i o n s 
l i k e l y t o c o n t a i n m a t e r i a l s t a t e m e n t s does 
n o t r e q u i r e i t s e x c l u s i o n f r o m e v i d e n c e 
u n l e s s t h e r e c o r d i n g i s t h e o n l y e v i d e n c e 

1 0The m i c r o c a s s e t t e t a p e s do n o t a p p e a r t o have b e e n 
a d m i t t e d a t t r i a l . However, R e v i s d i d n o t o b j e c t t o t h i s 
o m i s s i o n a t t r i a l o r p r e t r i a l , n o r does he r a i s e t h i s 
o b j e c t i o n on a p p e a l . T h e r e was t e s t i m o n y , however, d u r i n g t h e 
p r e l i m i n a r y h e a r i n g i n t h e p r o c e e d i n g s i n v o l v i n g R e v i s , h i s 
u n c l e , and h i s b r o t h e r t h a t t h e S t a t e p o s s e s s e d t h e 
m i c r o c a s s e t t e t a p e s . (S.R. 41.) 
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o f f e r e d as t o t h e s t a t e m e n t s . " A u s t i n v.  
S t a t e , 354 So. 2d 40, 43 ( A l a . C r . A p p . 
1 9 7 7 ) , 354 So. 2d 40 ( A l a . 1 9 7 8 ) . See a l s o 
B o u l d e n v. S t a t e , 278 A l a . 437, 179 So. 2d 
20, 33 (1965) (no r e v e r s i b l e e r r o r i n 
a d m i t t i n g t r a n s c r i p t i o n s o f t a p e 
r e c o r d i n g s , where t h e t r i a l j u d g e p l a y e d 
t h e t a p e s o u t s i d e t h e p r e s e n c e o f t h e j u r y 
and d e c i d e d t h a t t h e y were s u f f i c i e n t l y 
a u d i b l e t o be p l a y e d and, f u r t h e r , t h a t t h e 
a p p e l l a n t c o u l d n o t have been h u r t by t h e 
p l a y i n g o f t h e t a p e s i n l i g h t o f t h e 
t e s t i m o n y o f t h e o f f i c e r t o whom he 
c o n f e s s e d . ) . ' 

" H i l l v. S t a t e , 516 So. 2d 876, 878 ( A l a . C r i m . App. 
1 9 8 7 ) . ' M o r e o v e r , t h e a p p e l l a n t ' s argument t h a t t h e 
t r a n s c r i p t i o n was n o t a v e r b a t i m r e p r o d u c t i o n o f a 
p a r t i a l l y a u d i b l e t a p e does n o t a d d r e s s t h e 
a d m i s s i b i l i t y o f t h e t r a n s c r i p t i o n , b u t r a t h e r t h e 
w e i g h t i t w o u l d be g i v e n b y t h e j u r y . ' C l a r k v. 
S t a t e , 562 So. 2d 620, 624 ( A l a . C r i m . App. 1 9 8 9 ) . 

"'"Where t h e t a p e - r e c o r d e d s t a t e m e n t 
o r c o n v e r s a t i o n i s m i s s i n g o r u n a v a i l a b l e , 

L ^ ^ ^ ^ '[a] t y p e w r i t t e n t r a n s c r i p t o f 
r e c o r d i n g ] i s a d m i s s i b l e where t h e o f f i c e r 
who l i s t e n e d t o t h e c o n v e r s a t i o n a t t h e 
t i m e o f t h e r e c o r d i n g t e s t i f i e s t h a t t h e 
t r a n s c r i p t a c c u r a t e l y r e f l e c t [ s ] t h e 
c o n v e r s a t i o n . ' H a w k i n s [ v. S t a t e ] , 443 
So. 2d [1312,] 1314-15 [ ( A l a . C r i m . App. 
1 9 8 3 ) ] . We have a l s o p e r m i t t e d t h e 
a d m i s s i o n o f a t r a n s c r i p t where t h e t a p e 
r e c o r d i n g was i n a u d i b l e i n p l a c e s . T h o r n t o n  
v. S t a t e , 570 So. 2d 762 ( A l a . C r . A p p . 
1 9 9 0 ) ; H i l l v. S t a t e , 516 So. 2d 876 
( A l a . C r . A p p . 1 9 8 7 ) ; Dawkins v. S t a t e , 455 
So. 2d 220 ( A l a . C r . A p p . 1 9 8 4 ) . 

" ' " A l t h o u g h t h e t a p e r e c o r d i n g i n t h e 
p r e s e n t c a s e was n e i t h e r u n a v a i l a b l e n o r 
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i n a u d i b l e , we s e e no r e a s o n why a d i f f e r e n t 
r u l e s h o u l d a p p l y . L i e u t e n a n t S c o g i n was i n 
a p o s i t i o n t o e s t a b l i s h t h e r e l i a b i l i t y a nd 
a c c u r a c y o f t h e t r a n s c r i p t , see Gwin v.  
S t a t e , 425 So. 2d 500, 505 ( A l a . C r . A p p . 
1982) , c e r t . q u a s h e d , 425 So. 2d 510 ( A l a . 
1983) , and d i d s o . F u r t h e r m o r e , t h e 
t r a n s c r i p t was m e r e l y c u m u l a t i v e e v i d e n c e , 
t h e a d m i s s i o n o f w h i c h r e s t s w i t h i n t h e 
d i s c r e t i o n o f t h e t r i a l c o u r t . W h i t e v.  
S t a t e , 587 So. 2d 1218, 1228 ( A l a . C r . A p p . 
1990) , a f f i r m e d , 587 So. 2d 1236 ( A l a . 
1991) ; G a i n e r v. S t a t e , 553 So. 2d 673, 684 
( A l a . C r . A p p . 1 9 8 9 ) . C o n s e q u e n t l y , t h e 
t r a n s c r i p t was p r o p e r l y a d m i t t e d f o r t h e 
l i m i t e d p u r p o s e s a d v a n c e d by t h e 
p r o s e c u t i o n . " ' 

" B a t t l e v. S t a t e , 645 So. 2d 344, 346-47 ( A l a . C r i m . 
App. 1 9 9 4 ) , q u o t i n g J a c k s o n v. S t a t e , 594 So. 2d 
1289, 1297 ( A l a . C r i m . App. 1991) ( f o o t n o t e 
o m i t t e d ) . " 

G o b b l e v. S t a t e , [Ms. CR-05-0225, F e b r u a r y 5, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . 

The t r a n s c r i p t o f t h e s t a t e m e n t s a l s o v e r i f i e s t h a t gaps 

were t h e r e s u l t o f t h e f a c t t h a t t h e t a p e s r a n o u t o f 

c a p a c i t y , as i n d i c a t e d b y s t a t e m e n t s i n t h e t r a n s c r i p t made by 

I n v e s t i g a t o r Mays when t h e n e x t t a p e was begun. (C. 254, 265, 

285.) See a l s o S t a t e v. H e s t e r , (No. A-7130-03T4, November 14, 

2 0 0 6 ) ( N . J . S u p e r . A.D. 2 0 0 6 ) ( n o t r e p o r t e d i n A . 2 d ) ( H e s t e r ' s 

c l a i m t h a t t h e j u d g e i m p r o p e r l y a l l o w e d i n t o e v i d e n c e t a p e 

r e c o r d i n g s t h a t were i n c o m p l e t e , i n a u d i b l e , and i n a c c u r a t e , as 
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w e l l as t h e t r a n s c r i p t s t h e r e o f , was w i t h o u t m e r i t b e c a u s e , 

a l t h o u g h t h e r e were gaps an d i n a u d i b l e s e c t i o n s i n t h e 

r e c o r d i n g s , t h e t a p e s i n c l u d e d " ' s u b s t a n t i a l l y ' a l l o f t h e 

' p e r t i n e n t c o n v e r s a t i o n s . ' " ) . 

I n U n i t e d S t a t e s v. N i c o l l , 664 F.2d 1308 ( 5 t h C i r . 

1 9 8 2 ) , o v e r r u l e d on o t h e r g r o u n d , U n i t e d S t a t e s v. H e n r y , 749 

F. 2d 203 ( 5 t h C i r . 1 9 8 4 ) , r e j e c t e d i n t u r n , U n i t e d S t a t e s v. 

J o n e s , 839 F.2d 1041 ( 5 t h C i r . 1 9 8 8 ) , N i c o l l c l a i m e d t h a t a 

t a p e - r e c o r d e d c o n v e r s a t i o n b e t w e e n an a g e n t w i t h t h e Drug 

E n f o r c e m e n t A g e n c y ("the DEA") and h i s c o - c o n s p i r a t o r was 

i n a d m i s s i b l e b e c a u s e o f a gap i n t h e r e c o r d i n g s o f t h e 

c o n v e r s a t i o n . The c o u r t r e j e c t e d N i c o l l ' s c l a i m , s t a t i n g : 

" F i n a l l y , we do n o t a g r e e t h a t t h e t r i a l c o u r t 
a b u s e d i t s d i s c r e t i o n i n a d m i t t i n g a t a p e o f a 
c o n v e r s a t i o n b e t w e e n H e n r y and t h e DEA d e s p i t e a 
s h o r t gap i n t h e t a p e . I n U n i t e d S t a t e s v.  
G r e e n f i e l d , 574 F. 2d 305 ( 5 t h C i r . ) , c e r t . d e n i e d , 
439 U.S. 860, 99 S.Ct. 178, 58 L.Ed. 2d 168 ( 1 9 7 8 ) , 
t h e c o u r t h e l d t h a t t a p e s t h a t c o n t a i n e d i n a u d i b l e 
p o r t i o n s were n e v e r t h e l e s s a d m i s s i b l e u n l e s s t h e 
i n a u d i b l e p o r t i o n s were 'so s u b s t a n t i a l as t o r e n d e r 
t h e r e c o r d i n g as a w h o l e u n t r u s t w o r t h y . ' I d . a t 307 
( q u o t i n g U n i t e d S t a t e s v. A v i l a , 443 F. 2d 792, 795 
( 5 t h C i r . ) , c e r t . d e n i e d , 404 U.S. 944, 92 S . C t . 
295, 30 L.Ed. 2d 258 ( 1 9 7 1 ) ) . Here DEA a g e n t S m i t h 
t e s t i f i e d t h a t no one h a d t a m p e r e d w i t h t h e 
r e c o r d i n g o r d e l e t e d any p o r t i o n s o f i t ; r a t h e r , t h e 
s h o r t gap o f a p p r o x i m a t e l y one m i n u t e r e s u l t e d f r o m 
t h e t a p e r e a c h i n g t h e e n d o f one s i d e and n e e d i n g t o 
be t u r n e d o v e r . The r e s u l t i n g gap h a r d l y r e n d e r e d 

17 



CR-06-0454 

t h e t a p e as a w h o l e u n t r u s t w o r t h y , and no e r r o r 
r e s u l t e d f r o m i t s a d m i s s i o n . " 

N i c o l l , 664 F. 2d a t 1314. 

H e r e , t h e g a p s d i d n o t r e n d e r t h e t r a n s c r i p t s 

u n t r u s t w o r t h y . M o r e o v e r , t h e i n d i c a t i o n i n t h e t r a n s c r i p t t h a t 

c e r t a i n f r a g m e n t s o f comments were i n a u d i b l e a l s o d i d n o t 

r e n d e r t h e t r a n s c r i p t s i n a d m i s s i b l e . 

" [ T ] a k e n i n c o n t e x t , t h o s e i n a u d i b l e p a r t s were n o t 
so s u b s t a n t i a l t h a t t h e y r e n d e r t h e a u d i o t a p e s 
u n t r u s t w o r t h y . R a t h e r , t h e y a r e p r i m a r i l y s m a l l 
p o r t i o n s o f c o n v e r s a t i o n s t h a t do n o t a p p e a r t o 
a f f e c t t h e a c c u r a c y o f t h e s u b s t a n c e o f t h e 
c o n v e r s a t i o n s o r o t h e r w i s e d e t r a c t f r o m t h e p u r p o s e 
f o r w h i c h t h e a u d i o t a p e s were a d m i t t e d . 'The q u a l i t y 
o f t h e t a p e [ s ] was a f a c t o r f o r t h e j u r y ' s 
c o n s i d e r a t i o n i n d e t e r m i n i n g t h e w e i g h t t o be g i v e n 
t h e e v i d e n c e , r a t h e r t h a n a f a c t o r c o n c e r n i n g i t s 
a d m i s s i b i l i t y . ' D a v i s v. S t a t e , 529 So. 2d 1070, 
1072 ( A l a . C r i m . App. 1 9 8 8 ) . " 

B l a n t o n v. S t a t e , 886 So. 2d 850, 868 ( A l a . C r i m . App. 2 0 0 3 ) , 

c e r t . d e n i e d , 886 So. 2d 886 ( A l a . ) , c e r t . d e n i e d , 543 U.S. 

878 ( 2 0 0 4 ) . See a l s o Ex p a r t e Morrow, 915 So. 2d 539, 544-45 

( A l a . 2 0 0 4 ) ( " C o u c h [ t h e v i c t i m ] t e s t i f i e d t h a t t h e b e g i n n i n g 

o f h e r s t a t e m e n t was n o t r e c o r d e d ; however, t h e f a c t t h a t a 

p o r t i o n o f Couch's i n t e r v i e w may n o t have b e e n r e c o r d e d does 

n o t a f f e c t t h e a d m i s s i b i l i t y o f t h e r e c o r d i n g . See A v e r y v.  

S t a t e , 589 So. 2d 1313, 1315 ( A l a . C r i m . App. 1991) ('The f a c t 
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t h a t p a r t s o f t h e t a p e r e c o r d i n g were i n a u d i b l e w o u l d n o t 

a f f e c t t h e a d m i s s i b i l i t y o f t h e r e c o r d i n g b u t t h e w e i g h t w h i c h 

t h e j u r y p l a c e s on t h e e v i d e n c e . ' ) . " ) 

T h i s c o u r t has p r e v i o u s l y u p h e l d t h e a d m i s s i o n o f t a p e 

r e c o r d i n g s and t r a n s c r i p t s o f t h o s e r e c o r d i n g s where t h e t a p e 

r e c o r d i n g was i n a u d i b l e i n p l a c e s . See G o b b l e v. S t a t e , So. 

3d a t ; B a t t l e v. S t a t e , 645 So. 2d 344, 346-47 ( A l a . C r i m . 

App. 1 9 9 4 ) ; J a c k s o n v. S t a t e , 594 So. 2d 1289, 1297 ( A l a . 

C r i m . App. 1 9 9 1 ) ; T h o r n t o n v. S t a t e , 570 So. 2d 762 ( A l a . 

C r i m . App. 1 9 9 0 ) ; H i l l v. S t a t e , 516 So. 2d 876 ( A l a . C r i m . 

App. 1 9 8 7 ) ; Dawkins v. S t a t e , 455 So. 2d 220 ( A l a . C r i m . App. 

1 9 8 4 ) . I n t h e p r e s e n t c a s e , a r e v i e w o f R e v i s ' s s t a t e m e n t s 

r e g a r d i n g t h e p o r t i o n s deemed i n a u d i b l e r e v e a l s t h a t t h e s e 

o m i s s i o n s do n o t r e n d e r t h e t r a n s c r i p t u n r e l i a b l e o r o t h e r w i s e 

i m p r o p e r . 

R e v i s a d d i t i o n a l l y s u b m i t s t h a t I n v e s t i g a t o r Mays s h o u l d 

n o t have been a l l o w e d t o r e a d p o r t i o n s o f h i s s t a t e m e n t s t o 

t h e j u r y , b e c a u s e I n v e s t i g a t o r Mays h a d p r e v i o u s l y t e s t i f i e d 

t h a t he d i d n o t have any i n d e p e n d e n t r e c o l l e c t i o n o f t h e 

s t a t e m e n t s . R e v i s r e f e r s t o I n v e s t i g a t o r Mays's t e s t i m o n y a t 

t h e p r e l i m i n a r y h e a r i n g . 
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The s u p p l e m e n t a l r e c o r d , w h i c h c o n t a i n s t h e t e s t i m o n y 

f r o m t h e p r e l i m i n a r y h e a r i n g , i n d i c a t e s t h a t I n v e s t i g a t o r Mays 

d i d s t a t e a number o f t i m e s t h a t he d i d n o t have any 

i n d e p e n d e n t r e c o l l e c t i o n o f o r t h a t he c o u l d n o t r e c a l l 

c e r t a i n a s p e c t s o f t h e s t a t e m e n t s . However, t h i s d i d n o t 

i n c l u d e h i s r e c o l l e c t i o n o f a d m i n i s t e r i n g M i r a n d a 1 1 w a r n i n g s 

o r t h e v o l u n t a r i n e s s o f R e v i s ' s s t a t e m e n t s , n o r d i d h i s l a c k 

o f r e c a l l a d d r e s s t h e b a s i c s u b s t a n c e o f R e v i s ' s s t a t e m e n t s . 

C f . H a m p s h i r e v. S t a t e , 484 So. 2d 1140 ( A l a . C r i m . App. 

1 9 8 5 ) ( b o t h t h e t r a n s c r i p t and t h e t a p e r e c o r d i n g were 

i n a d m i s s i b l e where t h e t r i a l c o u r t o r d e r e d t h e S t a t e t o 

p r o d u c e a c o p y o f t h e t a p e r e c o r d i n g b u t i t c o u l d n o t be 

l o c a t e d and t h e p o l i c e o f f i c e r who h a d i n t e r r o g a t e d t h e 

d e f e n d a n t h a d no i n d e p e n d e n t r e c o l l e c t i o n o f h i s i n t e r r o g a t i o n 

b u t remembered t h e i n t e r r o g a t i o n o n l y b e c a u s e i t h a d b e e n 

t r a n s c r i b e d ; f u r t h e r , t h e o f f i c e r d i d n o t t r a n s c r i b e t h e t a p e 

r e c o r d i n g o f t h e i n t e r r o g a t i o n , he n e v e r l i s t e n e d t o t h e t a p e 

r e c o r d i n g t o d e t e r m i n e i f i t a c c u r a t e l y and c o r r e c t l y 

c o n t a i n e d what was s a i d d u r i n g t h e i n t e r r o g a t i o n , and he n e v e r 

c ompared t h e t r a n s c r i p t t o t h e t a p e r e c o r d i n g ; f u r t h e r , t h e 

1 1 M i r a n d a v. A r i z o n a , 384 U.S. 436 ( 1 9 6 6 ) . 
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p r o s e c u t i o n d i d n o t c a l l as a w i t n e s s t h e p e r s o n who h a d 

t r a n s c r i b e d t h e t a p e r e c o r d i n g . ) M o s t o f I n v e s t i g a t o r Mays's 

t e s t i m o n y a t t h e p r e l i m i n a r y h e a r i n g , w h i c h was h e l d b e f o r e 

R e v i s ' s c a s e was s e v e r e d f r o m t h o s e o f h i s u n c l e and h i s 

b r o t h e r , c o n c e r n e d R e v i s ' s u n c l e ' s s t a t e m e n t s . 

He t e s t i f i e d t h a t no s t a t e m e n t s were made o t h e r t h a n 

t h o s e t h a t were r e c o r d e d a n d l a t e r t r a n s c r i b e d b y an em p l o y e e 

o f t h e d i s t r i c t a t t o r n e y ' s o f f i c e . M o r e o v e r , some o f 

I n v e s t i g a t o r Mays's s t a t e m e n t s i n d i c a t i n g h i s l a c k o f r e c a l l 

o r o f any i n d e p e n d e n t r e c o l l e c t i o n were made i n answer t o 

q u e s t i o n s c o n c e r n i n g p a r t s o f t h e i n v e s t i g a t i o n i n w h i c h he 

d i d n o t p a r t i c i p a t e a nd t h u s as t o w h i c h he h a d no d i r e c t 

k n o w l e d g e . 

T h e r e a f t e r , a t t r i a l , I n v e s t i g a t o r Mays t e s t i f i e d as t o 

R e v i s ' s s t a t e m e n t s . R e v i s a r g u e s t h a t , b e c a u s e I n v e s t i g a t o r 

Mays c o u l d n o t p r e v i o u s l y remember m a t t e r s as t o w h i c h he 

s u b s e q u e n t l y gave t e s t i m o n y , t h e s t a t e m e n t s s h o u l d n o t have 

been a l l o w e d i n t o e v i d e n c e . 

The p a r t i c u l a r p a r t s o f I n v e s t i g a t o r Mays's t e s t i m o n y t o 

w h i c h R e v i s now o b j e c t s were n o t r a i s e d as an i s s u e a t t r i a l . 

R u l e 45A, A l a . R . C r i m . P . M o r e o v e r , t h i s o b j e c t i o n w o u l d 
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a d d r e s s t h e w e i g h t r a t h e r t h a n t h e a d m i s s i b i l i t y o f t h e 

t e s t i m o n y . See Hammins v. S t a t e , 439 So. 2d 809, 811 ( A l a . 

C r i m . App. 1 9 8 3 ) ( t r i a l c o u r t p r o p e r l y a d m i t t e d Hammins's 

s t a t e m e n t a l t h o u g h t h e o f f i c e r d i d n o t remember i n what 

manner Hammins h a d i n d i c a t e d t h a t he u n d e r s t o o d h i s r i g h t s , as 

t h i s l a c k o f r e c a l l went o n l y t o t h e w e i g h t and n o t t h e 

a d m i s s i b i l i t y o f t h e s t a t e m e n t ) . 

I n A l e x a n d e r v. S t a t e , 370 So. 2d 330 ( A l a . C r i m . App. 

1 9 7 9 ) , w r i t d e n i e d , Ex p a r t e A l e x a n d e r , 370 So. 2d 332 ( A l a . 

1 9 7 9 ) ( f o o t n o t e o m i t t e d ) , A l e x a n d e r c h a l l e n g e d t h e 

a d m i s s i b i l i t y o f h i s c o n f e s s i o n b e c a u s e t h e d e p u t y who t o o k 

h i s s t a t e m e n t t e s t i f i e d t h a t " t h e o n l y t h i n g he c o u l d remember 

was ' t h e s t a t e m e n t ' i t s e l f . However [ T h e d e p u t y ] a l s o 

t e s t i f i e d t h a t he c o u l d 'remember b a s i c a l l y what t h e 

c o n v e r s a t i o n w a s ' and t h a t h i s t e s t i m o n y was b a s e d on h i s 

' r e c o l l e c t i o n ' as o p p o s e d t o h i s ' h a b i t ' f r o m t e s t i f y i n g i n 

o t h e r c a s e s . " T h i s c o u r t s t a t e d : 

"The r u l e i s t h a t ' a w i t n e s s may t e s t i f y as t o f a c t s 
w i t h i n h i s k n o w l e d g e , a l t h o u g h h i s r e c o l l e c t i o n 
t h e r e o f i s vague o r i m p e r f e c t ' . 97 C.J.S. W i t n e s s e s 
§54 ( 1 9 5 7 ) . 

"'The l a w does n o t r e q u i r e a b s o l u t e o r 
p o s i t i v e k n o w l e d g e o r p e r f e c t r e c o l l e c t i o n 
i n a w i t n e s s . H i s k n o w l e d g e i s s u f f i c i e n t 
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i f he h a d an o p p o r t u n i t y o f p e r s o n a l 
o b s e r v a t i o n and d i d g e t some i m p r e s s i o n s 
e v e n i f h i s r e c o l l e c t i o n i s f a i n t . ' 

"'When i t a p p e a r s t h a t t h e w i t n e s s h a d 
an o p p o r t u n i t y t o o b s e r v e t h e f a c t s a b o u t 
w h i c h he o f f e r s t o t e s t i f y , and t h a t h i s 
t e s t i m o n y s i g n i f i e s o n l y i m p e r f e c t 
o b s e r v a t i o n o r i m p e r f e c t r e c o l l e c t i o n , 
t h e r e i s no v a l i d o b j e c t i o n t o a d m i t t i n g 
t h e t e s t i m o n y . ' 

"C. Gamble, M c E l r o y ' s A l a b a m a E v i d e n c e , § 115.01(1) 
( 3 r d e d . 1 9 7 7 ) . 

"The f a c t t h a t D e p u t y P e r k i n s c o u l d n o t remember 
t h e a p p e l l a n t ' s manner o f d r e s s , what t h e a p p e l l a n t 
s a i d w o r d f o r w o r d ( ' t h a t ' s t h e r e a s o n I w r o t e t h e 
s t a t e m e n t ' ) ; t h e w e a t h e r ; and c e r t a i n o t h e r d e t a i l s 
o f t h e day a n d t i m e t h e a p p e l l a n t c o n f e s s e d goes t o 
t h e w e i g h t and c r e d i b i l i t y t o be g i v e n h i s t e s t i m o n y 
b u t n o t t o i t s a d m i s s i b i l i t y . Pond v. S t a t e , 55 A l a . 
196 ( 1 8 7 6 ) ; B r i s t e r v. S t a t e , 26 A l a . 107 ( 1 8 5 5 ) ; 
W a l k e r v. B l a s s i n g a m e , 17 A l a . 810 ( 1 8 5 0 ) . " 

A l e x a n d e r v. S t a t e , 370 So. 2d a t 331. 

H e r e , a l t h o u g h I n v e s t i g a t o r Mays c o u l d n o t r e c a l l some o f 

t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e f i v e s t a t e m e n t s t h a t he t o o k 

f r o m t h e t h r e e a c c o m p l i c e s , R e v i s ' s s t a t e m e n t s were 

a d m i s s i b l e . Any d i s c r e p a n c i e s o r q u e s t i o n s w o u l d have 

c o n c e r n e d t h e w e i g h t o f t h e e v i d e n c e h a d t h i s i s s u e b e e n 

r a i s e d a t t r i a l . 

R e v i s f u r t h e r a r g u e s t h a t t h e t r a n s c r i p t s h o u l d n o t have 

been a d m i t t e d b e c a u s e , he s a y s , i t c o n t a i n e d i n a c c u r a c i e s . 

23 



CR-06-0454 

S p e c i f i c a l l y , he a r g u e s t h a t one o f t h e s t a t e m e n t s i n d i c a t e d 

t h a t i t h a d o c c u r r e d on May 11, 2004, an i n a c c u r a t e d a t e , a n d 

t h a t one o f t h e s t a t e m e n t s a t t r i b u t e d a comment made b y R e v i s 

t o I n v e s t i g a t o r Tommy Moore. 

As t o t h e f i r s t a l l e g e d e r r o r , t h e t r a n s c r i p t o f t h e 

s t a t e m e n t o f May 4, 2004, w h i c h was R e v i s ' s f i r s t s t a t e m e n t , 

c o n t a i n s t h e p r o p e r d a t e a t t h e b e g i n n i n g o f t h e i n t e r v i e w ; 

h o w e v e r , a t t h e c o n c l u s i o n , t h e t r a n s c r i p t r e f l e c t s t h a t 

I n v e s t i g a t o r Mays s t a t e d , "Okay. I t ' s 4:06 p.m. on ( i n a u d i b l e ) 

1 1 t h , 2004. And uh, we've been h a v i n g an i n t e r v i e w w i t h C h r i s 

R e v i s . " (C. 336.) D e f e n s e c o u n s e l q u e s t i o n e d I n v e s t i g a t o r Mays 

c o n c e r n i n g t h e May 11, 2004, d a t e a t t r i a l a nd a s k e d w h e t h e r 

a n o t h e r i n t e r v i e w h a d o c c u r r e d on t h a t d a t e . I n v e s t i g a t o r Mays 

a n s w e r e d t h a t no i n t e r v i e w t o o k p l a c e on t h a t d a t e a n d s t a t e d 

t h a t " [ t ] h a t j u s t h a d t o be a m i s t a k e . I ' v e n e v e r p i c k e d up on 

t h a t . " (R. 597.) 

T h e r e i s no i n d i c a t i o n t h a t R e v i s gave a n o t h e r s t a t e m e n t 

on May 11, 2004, n o r does R e v i s a l l e g e t h a t t h i s m i s s t a t e m e n t 

o f t h e d a t e b y I n v e s t i g a t o r Mays was any more t h a n a s l i p o f 

t h e t o n g u e . However, he a l l e g e s t h a t t h i s i n a c c u r a c y r e s u l t e d 

i n t h e s t a t e m e n t b e i n g u n r e l i a b l e . "The a p p e l l a n t ' s 
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i n t e r p r e t a t i o n w o u l d p e r v e r t f o r m o v e r s u b s t a n c e . See 

g e n e r a l l y D o b b i n s v. S t a t e , 274 A l a . 524, 149 So. 2d 814 

(1963) ( c l e r i c a l a nd m i n i s t e r i a l m i s t a k e s do n o t f u r n i s h 

g r o u n d t o q u a s h v e n i r e when no p r e j u d i c e r e s u l t e d ) . " ) R o b i n s o n 

v. S t a t e , 577 So. 2d 928, 930 ( A l a . C r i m . App. 1 9 9 0 ) . See a l s o  

S m i t h v. S t a t e , 795 So. 2d 788, 825 ( A l a . C r i m . App 

2 0 0 0 ) ( " C l e a r l y , t h i s was an i n a d v e r t e n t s l i p o f t h e t o n g u e . We 

f i n d no e r r o r , much l e s s p l a i n e r r o r , h e r e . B a x t e r v. S t a t e , 

723 So. 2d 810 ( A l a . C r . A p p . 1 9 9 8 ) . " ) . 

The o t h e r i n a c c u r a c y c i t e d by R e v i s i n v o l v e s a comment 

a t t r i b u t e d i n t h e t r a n s c r i p t t o I n v e s t i g a t o r Moore, a l t h o u g h 

i t h a d c l e a r l y b een made by R e v i s when he was q u e s t i o n e d 

c o n c e r n i n g h i s w h e r e a b o u t s . T h i s m i s t a k e was b r o u g h t t o 

I n v e s t i g a t o r Mays's a t t e n t i o n b y d e f e n s e c o u n s e l a t t r i a l as 

f o l l o w s : 

"Q. R i g h t , and t h e n he s a i d , 'Ronny V i c k e r y 
( w i t h t h e M a r i o n C o u n t y s h e r i f f ' s d e p a r t m e n t ) : A 
w h i l e ago where were y o u ? ' And t h e n i t s a y s , 'Tommy 
Moore: A t my g i r l f r i e n d ' s h o u s e . ' 

"A [ I n v e s t i g a t o r M a y s ] . O b v i o u s l y t h a t ' s wrong. 

"Q. What s h o u l d t h a t have been? 

"A. I t a p p e a r s t o me i t s h o u l d have been C h r i s 
R e v i s t h a t s a i d , 'At my g i r l f r i e n d ' s h o u s e . ' 
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"Q. Okay. I j u s t w a n t e d t o c l a r i f y t h a t f o r t h e 
r e c o r d . 

"A. Y e s , s i r . " 

(R. 599.) 

T h i s m i s t a k e i n t h e t r a n s c r i p t was c l e a r l y a c l e r i c a l o r 

t y p o g r a p h i c a l e r r o r and d i d n o t p r e j u d i c e R e v i s , n o r does he 

a l l e g e t h a t i t p r e j u d i c e d h i m . A l t h o u g h he c o n t e n d s t h a t i t 

c a s t s d o u b t on t h e t r u s t w o r t h i n e s s o f t h e t r a n s c r i p t , s u c h an 

e r r o r does n o t a f f e c t t h e c r e d i b i l i t y o r a d m i s s i b i l i t y o f t h e 

t r a n s c r i p t . See B a t t l e v. S t a t e 645 So. 2d 344, 347 ( A l a . 

C r i m . App. 1994)("We do n o t f i n d t h e t r a n s c r i p t o b j e c t i o n a b l e 

b e c a u s e C h i e f Hudson ' c o r r e c t e d ' t h e t y p e w r i t t e n t r a n s c r i p t so 

t h a t i t more a c c u r a t e l y r e f l e c t e d t h e a p p e l l a n t ' s 

i n t e r r o g a t i o n . I n f a c t , i n o r d e r t o l a y a p r o p e r p r e d i c a t e f o r 

t h e a d m i s s i o n o f t h e t r a n s c r i p t and t h e t a p e r e c o r d i n g , t h e 

p r o s e c u t i o n h a d t o e s t a b l i s h t h a t t h e t r a n s c r i p t and t h e t a p e 

a c c u r a t e l y and r e l i a b l y r e p r e s e n t e d t h e a c t u a l e v e n t 

r e c o r d e d . " ) . 

H e r e , I n v e s t i g a t o r Mays f u l l y t e s t i f i e d c o n c e r n i n g t h e 

s t a t e m e n t s g i v e n by R e v i s , a p a r t f r o m t h e t r a n s c r i p t . H i s 

t e s t i m o n y c o n c e r n i n g t h e b a s i s o f t h e a c c u r a c y o f t h e 

t r a n s c r i p t was n o t " t h e v e r y e x i s t e n c e o f t h e t r a n s c r i p t 
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i t s e l f . " H a m p s h i r e v. S t a t e , 484 So. 2d a t 1141. T h e r e f o r e , 

t h e t r a n s c r i p t was p r o p e r l y a d m i t t e d i n t o e v i d e n c e . 

C. 

R e v i s a r g u e s t h a t t h e S t a t e d i d n o t p r e s e n t i n d e p e n d e n t 

e v i d e n c e o f t h e c o r p u s d e l i c t i a nd t h e r e f o r e t h a t h i s 

s t a t e m e n t s s h o u l d n o t have been a d m i t t e d a t t r i a l . 

" ' I t has been t h e r u l e i n A l a b a m a t h a t 
t h e S t a t e must o f f e r i n d e p e n d e n t p r o o f o f 
t h e c o r p u s d e l i c t i o f t h e c h a r g e d o f f e n s e 
t o a u t h o r i z e t h e a d m i s s i o n o f a d e f e n d a n t ' s 
c o n f e s s i o n o r i n c u l p a t o r y s t a t e m e n t . 
R o b i n s o n v. S t a t e , 560 So. 2d 1130, 1135-36 
( A l a . C r . App. 1 9 8 9 ) ; see C. Gamble, 
M c E l r o y ' s A l a b a m a E v i d e n c e , 200.13 ( 5 t h e d . 
1 9 9 6 ) . "'The c o r p u s d e l i c t i c o n s i s t s o f 
two e l e m e n t s : "(1) T h a t a c e r t a i n r e s u l t 
h a s b e e n p r o d u c e d ... and (2) t h a t some 
p e r s o n i s c r i m i n a l l y r e s p o n s i b l e f o r t h e 
a c t . " ' J o h n s o n [v. S t a t e , 473 So. 2d 607, 
608 ( A l a . C r . App. 1 9 8 5 ) , ] ( q u o t i n g C. 
Gamble, M c E l r o y ' s A l a b a m a E v i d e n c e § 3 0 4.01 
(3d e d . 1 9 7 7 ) ) . " S p e a r v. S t a t e , 508 So. 
2d 306, 308 ( A l a . C r . App. 1 9 8 7 ) . 
" ' P o s i t i v e , d i r e c t e v i d e n c e o f t h e c o r p u s 
d e l i c t i i s n o t i n d i s p e n s a b l e t o t h e 
a d m i s s i o n s o f c o n f e s s i o n s . ' " B r a c e w e l l v.  
S t a t e , 506 So. 2d 354, 360 ( A l a . C r . App. 
1 9 8 6 ) , q u o t i n g Ryan v. S t a t e , 100 A l a . 94, 
14 So. 868 ( 1 8 9 4 ) . "The c o r p u s d e l i c t i may 
be e s t a b l i s h e d by c i r c u m s t a n t i a l e v i d e n c e . " 
S o c k w e l l v. S t a t e , 675 So. 2d 4, 21 ( A l a . 
C r . App. 1 9 9 3 ) , a f f ' d , 675 So. 2d 38 ( A l a . 
1 9 9 5 ) , c e r t . d e n i e d , 519 U.S. 838, 117 S. 
C t . 115, 136 L. Ed. 2d 67 ( 1 9 9 6 ) . ' 
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" M a x w e l l v. S t a t e , 828 So. 2d 347, 357 ( A l a . C r i m . 
App. 2 0 0 0 ) . 

" ' " ' I n d e p e n d e n t e v i d e n c e o f 
t h e c o r p u s d e l i c t i need n o t be o f 
s u c h p r o b a t i v e s t r e n g t h as t h a t 
s u c h e v i d e n c e , s t a n d i n g a l o n e , i n 
t h e o p i n i o n o f t h e t r i a l o r 
a p p e l l a t e c o u r t , w o u l d , ought t o 
o r p r o b a b l y w o u l d s a t i s f y a j u r y 
b e y o n d a r e a s o n a b l e d o u b t o f t h e 
e x i s t e n c e o f t h e c o r p u s d e l i c t i . 
I n d e p e n d e n t e v i d e n c e o f t h e 
c o r p u s d e l i c t i may c o n s i s t s o l e l y 
o f c i r c u m s t a n t i a l e v i d e n c e . 
Whether t h e i n d e p e n d e n t e v i d e n c e 
t e n d i n g t o p r o v e t h e c o r p u s 
d e l i c t i i s s u f f i c i e n t t o w a r r a n t 
a r e a s o n a b l e i n f e r e n c e o f t h e 
e x i s t e n c e t h e r e o f d e p e n d s , o f 
c o u r s e , upon t h e p a r t i c u l a r f a c t s 
o f e a c h c a s e . ' " 

"'Bush v. S t a t e , 695 So. 2d 70, 117 
( A l a . C r . A p p . 1 9 9 5 ) , a f f ' d , 695 So. 2d 138 
( A l a . 1 9 9 7 ) , c e r t . d e n i e d , 522 U.S. 969, 
118 S.Ct. 418, 139 L.Ed.2d 320 ( 1 9 9 7 ) , 
q u o t i n g C. Gamble, M c E l r o y ' s Alabama  
E v i d e n c e § 304.01 ( 4 t h ed. 1991) ( f o o t n o t e s 
o m i t t e d i n B u s h ) ; see a l s o H o w e l l v. S t a t e , 
571 So. 2d 396 ( A l a . C r . A p p . 1 9 9 0 ) . "The 
p r e s e n t a t i o n o f f a c t s , f r o m w h i c h t h e j u r y 
may r e a s o n a b l y i n f e r t h a t t h e c r i m e c h a r g e d 
was c o m m i t t e d , r e q u i r e s t h e s u b m i s s i o n o f 
t h e q u e s t i o n t o t h e j u r y . " W a t t e r s v. 
S t a t e , 369 So. 2d 1262, 1272 ( A l a . C r . A p p . 
1 9 7 8 ) , r e v ' d on o t h e r g r o u n d s , 369 So. 2d 
1272 ( A l a . 1 9 7 9 ) . 

" ' F u r t h e r , i t i s w e l l s e t t l e d t h a t 
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o r 
as 
a 

" ' " i n c o n c l u s i v e f a c t s and 
c i r c u m s t a n c e s t e n d i n g p r i m a f a c i e 
t o show t h e c o r p u s d e l i c t i may be 
a i d e d by t h e a d m i s s i o n s 
c o n f e s s i o n o f t h e a c c u s e d so 
t o s a t i s f y t h e j u r y b e y o n d 
r e a s o n a b l e d o u b t , and so t o 
s u p p o r t a c o n v i c t i o n , a l t h o u g h 
s u c h f a c t s and c i r c u m s t a n c e s , 
s t a n d i n g a l o n e , w o u l d n o t t h u s 
s a t i s f y t h e j u r y o f t h e e x i s t e n c e 
o f t h e c o r p u s d e l i c t i . " ' 

" ' Bush, 695 So. 2d a t 117-18, q u o t i n g 
B r i d g e s v. S t a t e , 284 A l a . 412, 417, 225 
So. 2d 821, 826 ( 1 9 6 9 ) ; see a l s o B r a c e w e l l , 
506 So. 2d a t 360 ; S p e a r , 508 So. 2d a t 
308. " W h i l e a c o n f e s s i o n i s i n a d m i s s i b l e 
as p r i m a f a c i e p r o o f o f t h e c o r p u s d e l i c t i , 
i t c an be u s e d a l o n g w i t h o t h e r e v i d e n c e t o 
s a t i s f y t h e j u r y o f t h e e x i s t e n c e o f t h e 
c o r p u s d e l i c t i . " B r a c e w e l l , s u p r a a t 360; 
see a l s o H o w e l l , 571 So. 2d a t 397. As 
P r o f e s s o r Gamble has o b s e r v e d : 

"'"The p u r p o s e o f r e q u i r i n g 
p r o o f o f t h e c o r p u s d e l i c t i , as a 
c o n d i t i o n p r e c e d e n t t o t h e 
a d m i s s i o n o f a c o n f e s s i o n , i s t o 
i n s u r e i t s t r u s t w o r t h i n e s s . F o r 
t h i s r e a s o n , t h e r e i s some 
j u d i c i a l l a n g u a g e t o t h e e f f e c t 
t h a t c o r r o b o r a t i v e e v i d e n c e 
i n d e p e n d e n t o f t h e c o n f e s s i o n 
need n o t be s u f f i c i e n t t o 
e s t a b l i s h c o r p u s d e l i c t i b u t must 
be s u f f i c i e n t i n d e p e n d e n t 
e v i d e n c e w h i c h w o u l d t e n d t o 
e s t a b l i s h t h e t r u s t w o r t h i n e s s o f 
t h e c o n f e s s i o n . " 
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" ' M c E l r o y ' s Alabama E v i d e n c e , § 2 0 0.13 a t 
100 ( 5 t h ed. 1 9 9 6 ) . F i n a l l y , we have h e l d : 

" ' " ' E v i d e n c e o f f a c t s and 
c i r c u m s t a n c e s , a t t e n d i n g t h e 
p a r t i c u l a r o f f e n s e , and u s u a l l y 
a t t e n d i n g t h e c o m m i s s i o n o f 
s i m i l a r o f f e n s e s -- o r o f f a c t s 
t o t h e d i s c o v e r y o f w h i c h t h e 
c o n f e s s i o n has l e d , and w h i c h 
w o u l d n o t p r o b a b l y have e x i s t e d 
i f t h e o f f e n s e had n o t been 
c o m m i t t e d -- w o u l d be a d m i s s i b l e 
t o c o r r o b o r a t e t h e c o n f e s s i o n . 
The w e i g h t w h i c h w o u l d be 
a c c o r d e d them, when c o n n e c t e d 
w i t h t h e c o n f e s s i o n , t h e j u r y 
must d e t e r m i n e , u n d e r p r o p e r 
i n s t r u c t i o n s f r o m t h e c o u r t . ' " 

"'Bush, s u p r a a t 118, q u o t i n g M atthews v. 
S t a t e , 55 A l a . 187, 1 94 ( 1 8 7 6 ) ; see a l s o 
B r a c e w e l l , s u p r a . ' 

"828 So. 2d a t 357-58. 'The t e r m c o r p u s d e l i c t i 
means t h e body o r t h e s u b s t a n c e o f t h e c r i m e and 
c o n n o t e s t h e c o m m i s s i o n o f t h e o f f e n s e by t h e 
c r i m i n a l a g e n c y o f someone.' Tan n e r v. S t a t e , 57 
A l a . App. 254, 264, 327 So. 2d 74 9, 759 ( 1 9 7 6 ) . 
' P r o o f o f t h e c o r p u s d e l i c t i does n o t n e c e s s a r i l y 
i n c l u d e e v i d e n c e c o n n e c t i n g [ t h e ] d e f e n d a n t w i t h t h e 
c r i m e . ' A r n o l d v. S t a t e , 57 A l a . App. 172, 173, 326 
So. 2d 700, 701 (1 97 6) . See a l s o C. Gamble, 
M c E l r o y ' s Alabama E v i d e n c e , § 304.01 ( 6 t h ed. 2009) 
('the t e r m c o r p u s d e l i c t i does n o t mean o r i n c l u d e 
t h e g u i l t y a g e n c y o f t h e a c c u s e d i n t h e c o m m i s s i o n 
o f t h e c h a r g e d c r i m e ' ) . I n d e p e n d e n t e v i d e n c e o f t h e 
c o r p u s d e l i c t i may be s o l e l y c i r c u m s t a n t i a l , and t h e 
j u r y i s f r e e t o draw r e a s o n a b l e i n f e r e n c e s f r o m t h a t 
e v i d e n c e . H o w e l l v. S t a t e , 571 So. 2d 396, 397 
( A l a . C r i m . App. 1 9 9 0 ) . F u r t h e r m o r e , even i f t h e 
c o r p u s d e l i c t i i s n o t p r o v e n b e f o r e t h e a d m i s s i o n o r 
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e v i d e n c e o f t h e c o n f e s s i o n , t h e n s u c h p r o o f a f t e r 
i t s a d m i s s i o n w i l l c u r e t h e e r r o r . See M a r c u s v.  
S t a t e , 568 So. 2d 342 ( A l a . C r i m . App. 1 9 9 0 ) . See  
a l s o Woods v. S t a t e , 641 So. 2d 316, 321 ( A l a . C r i m . 
App. 19 9 3 ) . " 

S h e f f i e l d v. S t a t e , [Ms. CR-09-0357, November 5, 2010] So. 

3d , ( A l a . C r i m . App. 2 0 1 0 ) . 

I n t h e p r e s e n t c a s e , t h e S t a t e p r e s e n t e d s u f f i c i e n t 

e v i d e n c e o f t h e c o r p u s d e l i c t i o f c a p i t a l m u r d e r , w h i c h t h e 

j u r y p r o p e r l y u s e d , a l o n g w i t h R e v i s ' s s t a t e m e n t , t o c o n v i c t 

him. " [ A ] l t h o u g h t h e f a c t s and c i r c u m s t a n c e s s u r r o u n d i n g t h e 

o f f e n s e s may be i n c o n c l u s i v e w i t h o u t [ R e v i s ' s ] c o n f e s s i o n , 

' t h e y do t e n d t o p r i m a f a c i e show t h e c o r p u s d e l i c t i o f [ t h e 

o f f e n s e ] . ' See Bush v. S t a t e , 695 So. 2d 70, 119 ( A l a . C r i m . 

App. 1 9 9 5 ) , a f f ' d , 695 So. 2d 138 ( A l a . 1 9 9 7 ) , c e r t . d e n i e d , 

522 U.S. 969, 118 S.Ct. 418, 139 L.Ed. 2d 320 ( 1 9 9 7 ) . " F l o y d 

v. S t a t e , [Ms. CR-05-0 935, September 28, 2007] So. 3d , 

( A l a . C r i m . App. 2 0 0 7 ) . H e r e , t h e S t a t e p r o v e d t h a t 

S t i d h a m d i e d as t h e r e s u l t o f g u n s h o t wounds t o t h e head and 

c h e s t . H i s t h r o a t was a l s o c u t . The r i f l e u s e d t o f i r e t h e 

s h o t s t h a t k i l l e d S t i d h a m was c o n c e a l e d by R e v i s ' s u n c l e , who 

was w i t h R e v i s and h i s b r o t h e r a r o u n d t h e t i m e o f t h e o f f e n s e . 

T h e r e was t e s t i m o n y i n d i c a t i n g t h a t S t i d h a m r e g u l a r l y k e p t 
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p r e s c r i p t i o n p a i n p i l l s and t h a t t h e c a l l e r - i d e n t i f i c a t i o n 

f u n c t i o n on S t i d h a m ' s t e l e p h o n e showed t h a t a c a l l had 

r e c e n t l y come i n f r o m a t e l e p h o n e r e g i s t e r e d t o t h e e x - w i f e o f 

R e v i s ' s u n c l e . I t was d e t e r m i n e d t h i s t e l e p h o n e was i n t h e 

house i n w h i c h R e v i s and h i s u n c l e were s t a y i n g . M o r e o v e r , 

a l t h o u g h t h e s t a t e m e n t s f r o m R e v i s ' s b r o t h e r and h i s u n c l e 

were n o t a d m i t t e d a t t r i a l , t e s t i m o n y c o n c e r n i n g t h e s t a t e m e n t 

by R e v i s ' s u n c l e i n d i c a t e d t h a t he had a d m i t t e d c u t t i n g 

S t i d h a m ' s t h r o a t . (R. 600-01.) D e f e n s e c o u n s e l a l s o 

a c k n o w l e d g e d i n h i s q u e s t i o n i n g t h a t t h e s t a t e m e n t s o f R e v i s ' s 

b r o t h e r and u n c l e i m p l i c a t e d R e v i s i n t h e m u r d e r . 1 2 

A l t h o u g h t h e money t a k e n f r o m S t i d h a m was n e v e r r e c o v e r e d 

n o r were t h e p i l l s , t h e e v i d e n c e showed t h a t S t i d h a m r e g u l a r l y 

k e p t and s o l d p i l l s and t h a t R e v i s had done some work f o r him 

and had p r e v i o u s l y been p r e s e n t i n h i s m o b i l e home, and a 

r e a s o n a b l e i n f e r e n c e o f r o b b e r y c o u l d be drawn f r o m t h a t 

e v i d e n c e . See I r v i n v. S t a t e , 940 So. 2d 331, 359-60 ( A l a . 

C r i m . App. 2 0 0 5 ) ( a l t h o u g h [ w i t h o u t I r v i n ' s c o n f e s s i o n ] 

1 2The f o l l o w i n g o c c u r r e d i n t h e c r o s s - e x a m i n a t i o n o f 
I n v e s t i g a t o r Mays: "Q. B e s i d e s t h e s t a t e m e n t s you have o f 
t h e s e t h r e e p e o p l e , i s t h e r e o t h e r c o r r o b o r a t i n g e v i d e n c e t h a t 
shows t h a t C h r i s R e v i s was t h e p e r s o n t h a t p e r p e t r a t e d t h i s 
c r i m e ? " "A. I d o n ' t t h i n k I'm i n a p o s i t i o n t o answer t h a t . " 
(R. 602.) 
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e v i d e n c e o f t h e c o r p u s d e l i c t i was i n c o n c l u s i v e , t h e r e was 

s u f f i c i e n t e v i d e n c e f r o m w h i c h i t c o u l d be i n f e r r e d t h a t t h e 

murder o c c u r r e d d u r i n g t h e c o m m i s s i o n o f a f i r s t - d e g r e e 

r o b b e r y ; t h e e v i d e n c e s u p p o r t i n g t h e r o b b e r y was t h a t t h e 

v i c t i m ' s body was b u r n e d i n h i s a u t o m o b i l e and t h e r e was an 

i n f e r e n c e t h a t h i s money was t a k e n ) . See Brown v. S t a t e , [Ms. 

CR-07-1 958, November 13, 200 9] So. 3d ( A l a . C r i m . App. 

2 0 0 9 ) ( s u f f i c i e n t p r o o f o f c o r p u s d e l i c t i o f murder where t h e 

v i c t i m had s o u g h t r e p a yment o f a l o a n t o Brown on t h e day 

b e f o r e he was k i l l e d , b u l l e t s and c a s i n g s c o n s i s t e n t w i t h 

t h o s e u s e d i n t h e k i l l i n g were f o u n d a t Brown's h o u s e , i t e m s 

s t o l e n f r o m t h e v i c t i m were f o u n d a t t h e home o f Brown's 

a c c o m p l i c e , and Brown and h i s a c c o m p l i c e were t o g e t h e r a t 

Brown's house on t h e day t h e v i c t i m ' s body was f o u n d ) . 

The f a c t s o f t h i s c a s e and r e a s o n a b l e i n f e r e n c e s f r o m 

t h o s e f a c t s s u p p o r t and c o r r o b o r a t e R e v i s ' s c o n f e s s i o n ; t h u s , 

t h e S t a t e s u f f i c i e n t l y p r o v e d t h e c o r p u s d e l i c t i o f t h e 

o f f e n s e . 

D. 

R e v i s a r g u e s t h a t h i s s t a t e m e n t s s h o u l d have been 

s u p p r e s s e d b e c a u s e , he s a y s , t h e y were i n v o l u n t a r y . He a l s o 
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r a i s e d t h i s g r o u n d i n a p r e t r i a l m o t i o n t o s u p p r e s s h i s 

s t a t e m e n t s . (C. 30-31.) 

On a p p e a l , he a r g u e s t h a t t h e i n v e s t i g a t o r s u s e d c o e r c i v e 

t a c t i c s , s u c h as t a l k i n g t o R e v i s c o n c e r n i n g p e r s o n a l m a t t e r s 

and r e f e r r i n g t o R e v i s as " s o n . " ( R e v i s ' s b r i e f a t 30 n. 11.) 

He a l s o s u b m i t s t h a t t h e y a c c u s e d h im o f l y i n g , w h i c h he s a y s 

was u n d u l y c o e r c i v e . R e v i s f u r t h e r c o n t e n d s t h a t t h e S t a t e 

f a i l e d t o a d e q u a t e l y p r o v e t h a t he k n o w i n g l y and v o l u n t a r i l y 

w a i v e d h i s M i r a n d a r i g h t s b e c a u s e , a f t e r i n f o r m i n g R e v i s o f 

h i s M i r a n d a r i g h t s f o r t h e s e c o n d t i m e , I n v e s t i g a t o r Mays 

a s k e d R e v i s an a l l e g e d l y c o n f u s i n g and m i s l e a d i n g q u e s t i o n and 

R e v i s ' s r e s p o n s e was t r a n s c r i b e d as b e i n g i n a u d i b l e . F i n a l l y , 

R e v i s a l l e g e s t h a t b e c a u s e no copy o f h i s w a i v e r f o r m was 

i n t r o d u c e d i n t o e v i d e n c e , t h e S t a t e f a i l e d t o p r o v e t h a t he 

w a i v e d h i s r i g h t s . 

I t i s n o t m a n d a t o r y t h a t t h e w a i v e r - o f - r i g h t s f o r m be 

i n c l u d e d i n t h e r e c o r d . Compare S m i t h v. S t a t e , 756 So.2d 892, 

931 ( A l a . C r i m . App. 1997) ( o f f i c e r ' s f a i l u r e t o r e c o r d t h a t 

p o r t i o n o f t h e i n t e r r o g a t i o n when he a d v i s e d t h e a p p e l l a n t o f 

h i s M i r a n d a r i g h t s w o u l d n o t r e n d e r t h e s t a t e m e n t 

i n a d m i s s i b l e ; r a t h e r , i t w o u l d be t a k e n i n t o c o n s i d e r a t i o n by 
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t h e j u r y i n d e t e r m i n i n g t h e w e i g h t and c r e d i b i l i t y t o a s s i g n 

t h e o f f i c e r ' s t e s t i m o n y r e g a r d i n g t h e a p p e l l a n t ' s c o n f e s s i o n ) . 

T e s t i m o n y f r o m t h e i n t e r r o g a t i n g o f f i c e r t h a t a d e f e n d a n t 

s i g n e d t h e f o r m i s e v i d e n c e t h a t d e f e n d a n t s i g n e d f o r m . See  

e.g. Hodges v. S t a t e , 926 So. 2d 1060, 1070 ( A l a . C r i m . App. 

2 0 0 5 ) ; Ex p a r t e J a c k s o n , 836 So. 2d 979, 983 ( A l a . ) , c e r t . 

d e n i e d , 537 U.S. 1031 (2002 ); W a l d r o p v. S t a t e , 859 So. 2d 

1138, 1157 ( A l a . C r i m . App. 2 0 0 0 ) ; Ex p a r t e Brown, 11 So. 3d 

933, 937 ( A l a . 2 0 0 8 ) . R e v i s does n o t a r g u e t h a t he d i d n o t 

s i g n t h e w a i v e r f o r m . 

As t o R e v i s ' s c o n t e n t i o n t h a t I n v e s t i g a t o r Mays a s k e d a 

m i s l e a d i n g and c o n f u s i n g q u e s t i o n a f t e r a d v i s i n g him o f h i s 

M i r a n d a r i g h t s f o r a s e c o n d t i m e , t h e r e c o r d i n d i c a t e s t h a t 

t h e f o l l o w i n g t r a n s p i r e d : 

"KM [ I n v e s t i g a t o r Ken Mays] C h r i s , you know t h e 
o t h e r e v e n i n g we t a l k e d t o you and y o u r r i g h t s were 
r e a d t o you. I want t o r e a d y o u r r i g h t s t o you 
a g a i n . Make s u r e y o u r r i g h t s a r e b e i n g p r o t e c t e d . 
You have t h e r i g h t t o r e m a i n s i l e n t . A n y t h i n g you 
s a y can be u s e d a g a i n s t you i n a c o u r t o f l a w . You 
have t h e r i g h t t o t a l k t o a l a w y e r and have him 
p r e s e n t w h i l e you a r e b e i n g q u e s t i o n e d . I f you 
c o u l d n ' t a f f o r d one, a l a w y e r , one w i l l be a p p o i n t e d 
t o r e p r e s e n t you b e f o r e any q u e s t i o n i n g i f you w i s h . 
You can d e c i d e a t any t i m e t o e x e r c i s e t h e s e r i g h t s 
and n o t answer any q u e s t i o n s o r make any s t a t e m e n t s . 
So I've r e a d y o u r r i g h t s t o you now, down h e r e C h r i s 
i s what we c a l l a w a i v e r o f r i g h t s . 
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"CR [ C h r i s R e v i s ] : Uh-huh. 

"KM: I t s a i d I've r e a d , o r i n t h i s c a s e r e a d and has 
been r e a d , t h e above s t a t e m e n t o f y o u r r i g h t s . I 
u n d e r s t a n d e a c h o f them. H a v i n g t h e s e r i g h t s i n mind 
you w a i v e them w i l l i n g t o make a s t a t e m e n t . A r e you 
w i l l i n g t o t a l k t o Tommy and me? 

"CR: ( I n a u d i b l e ) . 

"KM: Okay i f y o u ' l l s i g n t h a t r i g h t t h e r e i n d i c a t i n g 
t h a t y o u ' r e w i l l i n g t o t a l k t o u s . ( I n a u d i b l e ) . And 
I ' l l s i g n t h i s as a w i t n e s s . " 

(C. 338.) 

As t o R e v i s ' s argument t h a t I n v e s t i g a t o r Mays's s t a t e m e n t 

c o n c e r n i n g t h e w a i v e r was c o n f u s i n g o r m i s l e a d i n g , he 

r e i t e r a t e d t o R e v i s t h a t by s i g n i n g t h e w a i v e r - o f - r i g h t s f o r m , 

he was a c k n o w l e d g i n g t h a t he had r e a d h i s r i g h t s o r had h i s 

r i g h t s r e a d t o him and was c h o o s i n g t o w a i v e t h o s e r i g h t s and 

t o t a l k t o t h e i n v e s t i g a t o r s . A l t h o u g h R e v i s ' s r e s p o n s e was 

i n a u d i b l e , t h e c o n t e x t o f t h e i n t e r v i e w i n d i c a t e s t h a t he was 

v o l u n t a r i l y c h o o s i n g t o w a i v e h i s r i g h t s , t o s i g n t h e f o r m , 

and t o t a l k t o t h e i n v e s t i g a t o r s . 

I n C e n t o b i e v. S t a t e , 861 So. 2d 1 1 1 1 , ( A l a . C r i m . App. 

2 0 0 1 ) , C e n t o b i e a l l e g e d t h a t h i s s t a t e m e n t was i n a d m i s s i b l e 

b e c a u s e t h e r e c o r d i n d i c a t e d t h a t he had r e q u e s t e d c o u n s e l . He 
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c i t e d t h e f o l l o w i n g e x c e r p t f r o m t h e t r a n s c r i p t o f h i s 

r e c o r d e d s t a t e m e n t : 

" ' [ A g e n t B o r g h i n i ] : And you w i s h t o s t o p a n s w e r i n g 
q u e s t i o n s and r e q u e s t a l a w y e r ? 

" ' [ C e n t o b i e ] : ( I n a u d i b l e r e s p o n s e . ) ' " 

C e n t o b i e v. S t a t e , 861 So. 2d a t 1119-20. B a s e d on an 

i n v e s t i g a t o r ' s t e s t i m o n y c o n c e r n i n g t h e k n o w i n g n e s s and 

v o l u n t a r i n e s s o f C e n t o b i e ' s s t a t e m e n t , i n c l u d i n g h i s t e s t i m o n y 

t h a t C e n t o b i e s i g n e d a w a i v e r - o f - r i g h t s f o r m , as w e l l as a 

r e v i e w o f t h e r e c o r d i n g , a p r e p o n d e r a n c e o f t h e e v i d e n c e 

i n d i c a t e d t h a t t h e s t a t e m e n t was a d m i s s i b l e . 

I n t h e p r e s e n t c a s e , I n v e s t i g a t o r Mays t e s t i f i e d as t o 

t h e v o l u n t a r i n e s s o f R e v i s ' s s t a t e m e n t , i n c l u d i n g t h e l a c k o f 

c o e r c i o n , i n t i m i d a t i o n , t h r e a t s , o r p r o m i s e s . (R. 45.) H i s 

a p p r o a c h - - a s s u m i n g a f r i e n d l y t o n e and l a n g u a g e i n q u e s t i o n i n g 

R e v i s - - d i d n o t r e s u l t i n R e v i s ' s w i l l b e i n g o v e r b o r n e o r h i s 

c o n f e s s i o n b e i n g i n v o l u n t a r y . See W i l k e s v. S t a t e , 917 N.E.2d 

675, 681 ( I n d . 2 0 0 9 ) , c e r t . d e n i e d , (No. 09-1539, O c t o b e r 18, 

2010) U.S. , 131 S.Ct. 414 ( 2 0 1 0 ) ( " T h i s C o u r t has 

p r e v i o u s l y h e l d t h a t v a r i o u s i n t e r r o g a t i o n t e c h n i q u e s - - 'good 

cop , b ad c o p , ' p r o v i d i n g a m o r a l l y a c c e p t a b l e a n s wer, b l a m i n g 

t h e v i c t i m , and b a r g a i n i n g - - do n o t n e c e s s a r i l y c r e a t e an 
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i n v o l u n t a r y s t a t e m e n t . P i e r c e v. S t a t e , 761 N.E.2d 821, 824 

( I n d . 2 0 0 2 ) . ) . See a l s o P e o p l e v. S p r e s n y , (No. 284222, A u g u s t 

13, 2 0 0 9 ) ( M i c h . App. 2 0 0 9 ) ( n o t r e p o r t e d i n N.W.2d)("The 

o f f i c e r a l s o f e i g n e d b e f r i e n d i n g d e f e n d a n t , i n c l u d i n g 

a t t e m p t i n g t o e m p a t h i z e w i t h t h e s u p p o s e d t e m p t a t i o n s o f t h e 

s i t u a t i o n , and p o r t r a y i n g h i s i n q u i r y as an e f f o r t t o keep 

t h i s m a t t e r i n p e r s p e c t i v e and n o t have d e f e n d a n t ' s r e p u t a t i o n 

r u i n e d . However, s u c h a s s u r a n c e s a r e n o t l i k e l y t o i n d u c e a 

f a l s e c o n f e s s i o n . P e o p l e v. U t t e r , 217 M i c h . 74, 80, 185 N.W. 

830 ( 1 9 2 1 ) , o v e r r u l e d i n p a r t on o t h e r g r o u n d s P e o p l e v.  

J o n e s , 395 M i c h . 37 9; 236 N.W. 2d 4 61 (1 9 7 5 ) . " ) . See a l s o  

D e l a o v. S t a t e , (No. 10-05-00323-CR , November 15, 2 0 0 6 ) ( T e x . 

C t . A p p . 2 0 0 6 ) ( n o t r e p o r t e d i n S.W.3d)("'the f a c t t h a t a 

f r i e n d l y , s u p p o r t i v e , low key, n o n c o n f r o n t a t i o n a l s t y l e may 

p r o v e e f f e c t i v e i n e l i c i t i n g i n c r i m i n a t i n g s t a t e m e n t s does n o t 

mean t h a t t h e s t y l e o f q u e s t i o n i n g i s i m p r o p e r o r t h a t t h e 

r e s u l t i n g s t a t e m e n t s a r e i n v o l u n t a r y . ' Lane v. S t a t e , 933 S.W. 

2d 504, 513 (Tex. C r i m . App. 1 9 9 6 ) . R o z y s k i e ' s a t t e m p t s t o 

b e f r i e n d D e l a o and g a i n h i s t r u s t d i d n o t h i n g more t h a n 

' f a c i l i t a t e c o m m u n i c a t i o n by b e i n g f r i e n d l y and 

s u p p o r t i v e . ' " ) . 
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M o r e o v e r , any s t a t e m e n t s t h a t t h e i n v e s t i g a t o r s made 

i n d i c a t i n g t h a t R e v i s was l y i n g o r a c c u s i n g h i m o f l y i n g d i d 

no t c r o s s t h e b o u n d a r i e s o f i m p r o p r i e t y by b e c o m i n g t h r e a t s . 

See U n i t e d S t a t e s v. A r t i s , [No. 5 : 1 0 - c r - 1 5 - 0 1 , September 16, 

2010] F. Supp.2d , (D. V t . 2 0 1 0 ) ( " [ T ] h e o n l y 

e v i d e n c e t h a t w e i g h s i n f a v o r o f a f i n d i n g o f i n v o l u n t a r i n e s s 

i s t h e f a c t t h a t t h r e e l a w e n f o r c e m e n t o f f i c e r s q u e s t i o n e d Mr. 

A r t i s , c o n f r o n t i n g h i m w i t h e v i d e n c e o f h i s g u i l t and a c c u s i n g 

him o f l y i n g a f t e r t e l l i n g h i m t h a t l y i n g t o them w o u l d be a 

c r i m e . T h i s e v i d e n c e s u p p o r t s a c o n c l u s i o n t h a t t h e l a w 

e n f o r c e m e n t o f f i c e r s were c o n f r o n t a t i o n a l , b u t i t does n o t 

s u p p o r t a c o n c l u s i o n t h a t t h e y were c o e r c i v e . See P a r s a d [ v . 

G r e i n e r ] , 337 F.3d[175] a t 185 [ ( 2 d C i r . 2003)] ( ' a l l 

c u s t o d i a l i n t e r r o g a t i o n s i n h e r e n t l y i n v o l v e p r e s s u r e , and 

o f f i c e r s r o u t i n e l y c o n f r o n t s u s p e c t s w i t h i n c r i m i n a t i n g 

e v i d e n c e . ' ) . " See a l s o S t a t e v. Owen, 202 W i s . 2d 620, 642 , 

551 N.W. 2d 50, 59 ( 1 9 9 6 ) ( t h e c o u r t f o u n d t h a t Owen's c l a i m 

t h a t h i s s t a t e m e n t was i n v o l u n t a r y b e c a u s e o f i m p r o p e r p o l i c e 

t a c t i c s s u c h as "good c o p / b a d c o p " and c o n f r o n t a t i o n a l 

q u e s t i o n i n g was w i t h o u t m e r i t and s t a t e d , "The a d o p t i o n o f 

r o l e s by t h e i n v e s t i g a t o r s and [ t h e i n v e s t i g a t o r ' s ] a c c u s a t i o n 
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t h a t Owen was l y i n g and t h a t he was r e s p o n s i b l e f o r [ t h e 

v i c t i m ' s ] d e a t h a r e n o t i m p r o p e r p o l i c e p r o c e d u r e s . F u r t h e r , 

t h e f a c t t h a t t h e i n v e s t i g a t o r r a i s e d h i s v o i c e and i n v a d e d 

Owen's s p a c e by g e t t i n g c l o s e t o him does n o t e s t a b l i s h a c t u a l 

c o e r c i o n . " ) . See a l s o E s t r a d a v. S t a t e , 313 S.w. 3d 274 (Tex. 

C r i m . App. 2 0 1 0 ) ( s t a t e m e n t by E s t r a d a , a y o u t h p a s t o r , t o 

p o l i c e i n w h i c h he a d m i t t e d i m p r e g n a t i n g and m u r d e r i n g a 

member o f h i s y o u t h g r o u p was n o t c o e r c e d and i n v o l u n t a r y 

d e s p i t e t h e use o f t h e f o l l o w i n g i n t e r r o g a t i o n t e c h n i q u e s : 

a c c u s i n g h i m o f i m p r e g n a t i n g and m u r d e r i n g t h e v i c t i m , f a l s e l y 

t e l l i n g h i s g i r l f r i e n d t h a t he had a d m i t t e d t o t h e i r 

a l l e g a t i o n s and t h e n a l l o w i n g t h e g i r l f r i e n d t o meet w i t h h i m, 

t e l l i n g h i m he was t h e c e n t r a l f i g u r e i n t h e i n v e s t i g a t i o n , 

and a c c u s i n g h i m o f l y i n g ) . 

H e r e , t h e t r i a l c o u r t d i d n o t e r r by f a i l i n g t o s u p p r e s s 

R e v i s ' s s t a t e m e n t as i n v o l u n t a r y . As t h i s c o u r t s t a t e d i n 

D o s t e r v. S t a t e , [Ms. CR-06-0323, J u l y 30, 2010] So. 3d 

( A l a . C r i m . App. 2 0 1 0 ) : 

"When r e v i e w i n g a t r i a l c o u r t ' s r u l i n g on a 
m o t i o n t o s u p p r e s s , we use t h e s t a n d a r d a r t i c u l a t e d 
by t h e Alabama Supreme C o u r t i n McLeod v. S t a t e , 718 
So. 2d 727 ( A l a . 1 9 9 8 ) : 
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" ' F o r a c o n f e s s i o n , o r an i n c u l p a t o r y 
s t a t e m e n t , t o be a d m i s s i b l e , t h e S t a t e must 
p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e 
t h a t i t was v o l u n t a r y . Ex p a r t e S i n g l e t o n , 
4 65 So. 2d 443, 445 ( A l a . 1 9 8 5 ) . The 
i n i t i a l d e t e r m i n a t i o n i s made by t h e t r i a l 
c o u r t . S i n g l e t o n , 465 So. 2d a t 445. The 
t r i a l c o u r t ' s d e t e r m i n a t i o n w i l l n o t be 
d i s t u r b e d u n l e s s i t i s c o n t r a r y t o t h e 
g r e a t w e i g h t o f t h e e v i d e n c e o r i s 
m a n i f e s t l y wrong. M a r s c h k e v. S t a t e , 450 
So. 2d 177 ( A l a . C r i m . App. 1984) .... 

"'The F i f t h Amendment t o t h e 
C o n s t i t u t i o n o f t h e U n i t e d S t a t e s p r o v i d e s 
i n p e r t i n e n t p a r t : "No p e r s o n ... s h a l l be 
c o m p e l l e d i n any c r i m i n a l c a s e t o be a 
w i t n e s s a g a i n s t h i m s e l f . . . . " S i m i l a r l y , § 
6 o f t h e Alabama C o n s t i t u t i o n o f 1901 
p r o v i d e s t h a t " i n a l l c r i m i n a l 
p r o s e c u t i o n s , t h e a c c u s e d ... s h a l l n o t be 
c o m p e l l e d t o g i v e e v i d e n c e a g a i n s t 
h i m s e l f . " These c o n s t i t u t i o n a l g u a r a n t e e s 
e n s u r e t h a t no i n v o l u n t a r y c o n f e s s i o n , o r 
o t h e r i n c u l p a t o r y s t a t e m e n t , i s a d m i s s i b l e 
t o c o n v i c t t h e a c c u s e d o f a c r i m i n a l 
o f f e n s e . Culombe v. C o n n e c t i c u t , 367 U.S. 
568 , 81 S.Ct. 18 60 , 6 L.Ed. 2d 1037 (1 9 6 1 ) ; 
Hubbard v. S t a t e , 283 A l a . 183, 215 So. 2d 
261 ( 1 9 6 8 ) . 

" ' I t has l o n g been h e l d t h a t a 
c o n f e s s i o n , o r any i n c u l p a t o r y s t a t e m e n t , 
i s i n v o l u n t a r y i f i t i s e i t h e r c o e r c e d 
t h r o u g h f o r c e o r i n d u c e d t h r o u g h an e x p r e s s 
o r i m p l i e d p r o m i s e o f l e n i e n c y . Bram v.  
U n i t e d S t a t e s , 168 U.S. 532, 18 S.Ct. 183, 
42 L.Ed. 568 ( 1 8 9 7 ) . I n Culombe, 367 U.S. 
a t 602, 81 S.Ct. a t 1879, t h e Supreme C o u r t 
o f t h e U n i t e d S t a t e s e x p l a i n e d t h a t f o r a 
c o n f e s s i o n t o be v o l u n t a r y , t h e d e f e n d a n t 
must have t h e c a p a c i t y t o e x e r c i s e h i s own 
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f r e e w i l l i n c h o o s i n g t o c o n f e s s . I f h i s 
c a p a c i t y has been i m p a i r e d , t h a t i s , " i f 
h i s w i l l has been o v e r b o r n e " by c o e r c i o n o r 
i n d u c e m e n t , t h e n t h e c o n f e s s i o n i s 
i n v o l u n t a r y and c a n n o t be a d m i t t e d i n t o 
e v i d e n c e . I d . ( e m p h a s i s a d d e d ) . 

"'The Supreme C o u r t has s t a t e d t h a t 
when a c o u r t i s d e t e r m i n i n g w h e t h e r a 
c o n f e s s i o n was g i v e n v o l u n t a r i l y i t must 
c o n s i d e r t h e " t o t a l i t y o f t h e 
c i r c u m s t a n c e . " B o u l d e n v. Holman, 394 U.S. 
478, 480 89 S.Ct. 1138 1139-40 22 L.Ed. 2d 
4 3 3 ( ( 9 6 9 ) ; G r e e n w a l d v. W i s c o n s i n , 390 
U.S. 519, 521 88 S.Ct. 1152, 1154, 20 L.Ed. 
2d 77 ( 1 9 6 8 ) ; see B e e c h e r v. A l a b a m a , 389 
U.S. 35, 38 , 88 S.Ct. 189, 191, 19 L.Ed. 2d 
35 ( 1 9 6 7 ) . A l a bama c o u r t s have a l s o h e l d 
t h a t a c o u r t must c o n s i d e r t h e t o t a l i t y o f 
t h e c i r c u m s t a n c e s t o d e t e r m i n e i f t h e 
d e f e n d a n t ' s w i l l was o v e r b o r n e by c o e r c i o n 
o r i n d u c e m e n t . See Ex p a r t e M a t t h e w s , 601 
So. 2d 52, 54 ( A l a . ) ( s t a t i n g t h a t a c o u r t 
must a n a l y z e a c o n f e s s i o n by l o o k i n g a t t h e 
t o t a l i t y o f t h e c i r c u m s t a n c e ) , c e r t . 
d e n i e d , 505 U.S. 1206, 112 S.Ct. 2996, 120 
L.Ed. 2d 872 ( 1 9 9 2 ) ; J a c k s o n v. S t a t e , 562 
So. 2d 1373, 1380 ( A l a . C r i m . App. 1 990 ) 
( s t a t i n g t h a t , t o a d m i t a c o n f e s s i o n , a 
c o u r t must d e t e r m i n e t h a t t h e d e f e n d a n t ' s 
w i l l was n o t o v e r b o r n e by p r e s s u r e s and 
c i r c u m s t a n c e s s w i r l i n g a r o u n d h i m ) ; E a k e s  
v. S t a t e , 387 So. 2d 855, 859 ( A l a . C r i m . 
App. 1978) ( s t a t i n g t h a t t h e t r u e t e s t t o 
be e m p l o y e d i s " w h e t h e r t h e d e f e n d a n t ' s 
w i l l was o v e r b o r n e a t t h e t i m e he 
c o n f e s s e d " ) ( e m p h a s i s a d d e d ) . ' 

"718 So. 2d a t 729 ( f o o t n o t e o m i t t e d ) . " 

D o s t e r v. S t a t e , So. 3d a t . 
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The t o t a l i t y o f t h e c i r c u m s t a n c e s o f t h e i n t e r v i e w s and 

s t a t e m e n t s s u p p o r t s t h e t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t 

R e v i s ' s w i l l was n o t o v e r b o r n e as a r e s u l t o f p o l i c e t a c t i c s 

i n q u e s t i o n i n g him. 

E. 

R e v i s a r g u e s t h a t t h e S t a t e i m p r o p e r l y f a i l e d t o t i m e l y 

d i s c l o s e one o f h i s s t a t e m e n t s , as w e l l as h i s b r o t h e r ' s 

s t a t e m e n t . He a l s o a l l e g e s t h a t t h e S t a t e a c t e d i m p r o p e r l y by 

s t a t i n g a t t h e p r e l i m i n a r y h e a r i n g t h a t t h e c o n f i d e n t i a l 

i n f o r m a n t who had i n f o r m e d t h e p o l i c e a b o u t t h e . 2 2 - c a l i b e r 

r i f l e w o u l d n o t be t e s t i f y i n g a t t r i a l and y e t Shane Sw i n n e y , 

t h e i n f o r m a n t , d i d t e s t i f y a t t r i a l . 

R e v i s a l l e g e s t h a t t h e S t a t e i m p r o p e r l y f a i l e d t o 

d i s c l o s e t h e i d e n t i t y o f t h e c o n f i d e n t i a l i n f o r m a n t a t t h e 

p r e l i m i n a r y h e a r i n g on t h e b a s i s t h a t he w o u l d n o t be 

t e s t i f y i n g a t t r i a l ; y e t Swi n n e y d i d t e s t i f y a t t r i a l . The 

r e c o r d o f t h e p r e l i m i n a r y h e a r i n g r e v e a l s t h a t R e v i s ' s 

u n c l e s ' s d e f e n s e c o u n s e l s o u g h t t h e i d e n t i t y o f t h e i n f o r m a n t 

d u r i n g h i s e x a m i n a t i o n o f an i n v e s t i g a t o r w i t h t h e d i s t r i c t 

a t t o r n e y ' s o f f i c e . When t h e p r o s e c u t o r o b j e c t e d on t h e g r o u n d s 

t h a t t h e d e f e n s e was n o t e n t i t l e d t o t h e name o f t h e 
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c o n f i d e n t i a l i n f o r m a n t and t h a t t h e i n f o r m a n t w o u l d n o t be 

t e s t i f y i n g , t h e c o u r t s u s t a i n e d t h e o b j e c t i o n and s t a t e d t h a t 

t h e d e f e n s e ' s argument s h o u l d be made by p r o p e r m o t i o n i n t h e 

t r i a l c o u r t . No f u r t h e r o b j e c t i o n s were made. Thus, R e v i s 

n e v e r r a i s e d t h i s i s s u e and any e r r o r must r i s e t o t h e l e v e l 

o f p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

R e v i s has n e i t h e r a l l e g e d n o r d e m o n s t r a t e d t h e n e c e s s a r y 

p r e j u d i c e f r o m S w i n n e y ' s t e s t i m o n y t o p r o v e a v i o l a t i o n o f 

B r a d y v. M a r y l a n d , 373 U.S. 83 ( 1 9 6 3 ) , o r R u l e 16.1, 

A l a . R . C r i m . P . 

"To p r o v e a B r a d y [v. M a r y l a n d , 373 U.S. 83 ( 1 9 6 3 ) , ] 

v i o l a t i o n , a d e f e n d a n t must show t h a t '"(1) t h e p r o s e c u t i o n 

s u p p r e s s e d e v i d e n c e ; (2) t h e e v i d e n c e was f a v o r a b l e t o t h e 

d e f e n d a n t ; and (3) t h e e v i d e n c e was m a t e r i a l t o t h e i s s u e s a t 

t r i a l . " ' " Freeman v. S t a t e , 722 So. 2d 806, 810 ( A l a . C r i m . 

App. 1998) ( q u o t i n g J o h n s o n v. S t a t e , 612 So. 2d 1288, 1293 

( A l a . C r i m . App. 1 9 9 2 ) ) . I n t h e B r a d y c o n t e x t , " e v i d e n c e i s 

m a t e r i a l o n l y i f t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , had 

t h e e v i d e n c e been d i s c l o s e d t o t h e d e f e n s e , t h e r e s u l t o f t h e 

p r o c e e d i n g w o u l d have been d i f f e r e n t . " U n i t e d S t a t e s v.  

B a g l e y , 473 U.S. 667, 682 ( 1 9 8 5 ) . 

44 



CR-06-0454 

As t o R u l e 16, A l a . R . C r i m . P . , t h i s c o u r t has s t a t e d : 

" R u l e 1 6 . 1 ( e ) , A l a . R . C r i m . P., s t a t e s , i n p a r t , 
t h a t t h e d e f e n d a n t i s n o t e n t i t l e d t o t h e d i s c o v e r y 
o r i n s p e c t i o n o f ' r e p o r t s , memoranda, w i t n e s s l i s t s , 
o r o t h e r i n t e r n a l s t a t e / m u n i c i p a l i t y documents made 
by ... l a w e n f o r c e m e n t a g e n t s , i n c o n n e c t i o n w i t h 
t h e i n v e s t i g a t i o n o r p r o s e c u t i o n o f a c a s e . ' 
A d d i t i o n a l l y , The Alabama Supreme C o u r t has h e l d 
t h a t ' [ r ] e c o r d e d i n f o r m a t i o n r e c e i v e d by a p u b l i c 
o f f i c e r i n c o n f i d e n c e , p e n d i n g c r i m i n a l 
i n v e s t i g a t i o n s , and r e c o r d s t h e d i s c l o s u r e o f w h i c h 
w o u l d be d e t r i m e n t a l t o t h e b e s t i n t e r e s t s o f t h e 
p u b l i c ... may n o t be s u b j e c t t o p u b l i c d i s c l o s u r e . ' 
S t o n e v. C o n s o l i d a t e d P u b l i s h i n g Co., 404 So.2d 678, 
681 ( A l a . 1 9 8 1 ) . The q u e s t i o n o f d i s c l o s u r e o r 
n o n d i s c l o s u r e o f t h e i d e n t i t y o f a c o n f i d e n t i a l 
p o l i c e i n f o r m a n t i s a m a t t e r w i t h i n t h e s o u n d 
d i s c r e t i o n o f t h e t r i a l c o u r t , and we w i l l n o t 
o v e r t u r n t h e t r i a l c o u r t ' s d e c i s i o n a b s e n t an abuse 
o f t h a t d i s c r e t i o n . See Ex p a r t e Pugh, 493 So. 2d 
393, 397 ( A l a . 1 9 8 6 ) . " 

May v. S t a t e , 710 So. 2d 1362, 1369 ( A l a . C r i m . App. 1 9 9 7 ) . 

H e r e , R e v i s has n o t shown any i m p r o p r i e t y o r p r e j u d i c e as 

a r e s u l t o f t h e S t a t e ' s a l l e g e d f a i l u r e t o d i s c l o s e t h e 

i d e n t i t y o f t h e c o n f i d e n t i a l i n f o r m a n t . The p r e l i m i n a r y 

h e a r i n g r e v e a l e d t h a t t h e d e f e n s e c o u n s e l was aware t h a t 

M a u l d i n had had t h e r i f l e and r e t r i e v e d i t t o f i r e i t and 

r e t r i e v e t h e c a s i n g s . The p e r s o n who had made t h e p o l i c e aware 

t h a t M a u l d i n had been i n p o s s e s s i o n o f t h e r i f l e t h a t he had 

r e c e i v e d f r o m R e v i s ' s u n c l e b e f o r e p a s s i n g i t o f f t o C o l e was 

no t m a t e r i a l t o t h e c a s e . 
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A d d i t i o n a l l y , R e v i s c o n t e n d s t h a t he was n o t p r o v i d e d 

w i t h h i s f i r s t s t a t e m e n t i n w h i c h he d e n i e d any i n v o l v e m e n t i n 

t h e o f f e n s e o r h i s b r o t h e r ' s s t a t e m e n t u n t i l t h e d a t e he f i l e d 

t h e m o t i o n t o s u p p r e s s , d e s p i t e t h e f a c t t h a t h i s d i s c o v e r y 

m o t i o n s were g r a n t e d . He f a i l s t o a l l e g e any p r e j u d i c e 

b e c a u s e o f t h i s t i m i n g , n o r d i d he o b j e c t on t h i s g r o u n d a t 

t r i a l . R u l e 45A, A l a . R . A p p . P . 

The r e c o r d i n d i c a t e s t h a t , a t t h e c l o s e o f a p r e t r i a l 

h e a r i n g a t w h i c h s e v e r a l m o t i o n s f i l e d by R e v i s were 

c o n s i d e r e d , i t was a s c e r t a i n e d t h a t he d i d n o t have c o p i e s o f 

t h e s e s t a t e m e n t s . A t t h a t t i m e , t h e t r i a l c o u r t s t a t e d : 

"On t h e f i r s t s t a t e m e n t I want you t o g e t t h e 
s t a t e m e n t , and t h e n you may want t o augment t h e 
r e c o r d i n t h a t r e g a r d a f t e r you've r e v i e w e d i t , and 
I'm g o i n g t o w i t h h o l d r u l i n g on t h e f i r s t s t a t e m e n t 
u n t i l you've had an o p p o r t u n i t y t o a c t u a l l y see t h e 
s t a t e m e n t . " 

(R. 57.) D e f e n s e c o u n s e l a g r e e d . 

On a p p e a l , R e v i s a r g u e s t h a t b e c a u s e he was n o t g i v e n a 

c o p y o f t h e s t a t e m e n t s u n t i l t h e d a t e o f t h e h e a r i n g , he was 

p r e j u d i c e d . However, t h e t r i a l c o u r t w i t h h e l d h i s r u l i n g u n t i l 

d e f e n s e c o u n s e l c o u l d r e v i e w R e v i s ' s f i r s t s t a t e m e n t , and t h e 

t r i a l d i d n o t s t a r t f o r a week f o l l o w i n g t h i s h e a r i n g so R e v i s 

had h i s b r o t h e r ' s s t a t e m e n t t o r e v i e w b e f o r e t r i a l . 
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I n T a y l o r v. S t a t e , 666 So. 2d 36 ( A l a . C r i m . App. 1 9 9 4 ) , 

t h i s c o u r t h e l d : 

" T h e r e i s no e v i d e n c e t h a t t h e p r o s e c u t o r 
d e l i b e r a t e l y w i t h h e l d any e v i d e n c e f r o m t h e 
a p p e l l a n t . T h e r e i s no i n d i c a t i o n t h a t t h e b e l a t e d 
d i s c o v e r y o f t h i s o r a l s t a t e m e n t p r e j u d i c e d t h e 
a p p e l l a n t . P r e j u d i c e c a u s e d by t h e l a t e d i s c l o s u r e 
i s a ' p r e r e q u i s i t e f o r a r e v e r s a l on t h i s i s s u e . ' 
P e t t w a y , 607 So. 2d a t 332. See S t e w a r t v. S t a t e , 
601 So. 2d 491, 499 ( A l a . C r . A p p . 1 9 9 2 ) ; R o b i n s o n v. 
S t a t e , 577 So. 2d 928, 930 ( A l a . C r . A p p . 1 9 9 0 ) ; Brown  
v. S t a t e , 545 So. 2d 106, 114-15 ( A l a . C r . A p p . 1 9 8 8 ) , 
a f f i r m e d , 545 So. 2d 122 ( A l a . ) , c e r t . d e n i e d , 493 
U.S. 900, 110 S.Ct. 257, 107 L.Ed. 2d 206 ( 1 9 8 9 ) . 
See a l s o DeBruce v. S t a t e , 651 So. 2d 599, 622 
( A l a . C r . A p p . 1993) ('"Tardy d i s c l o s u r e o f B r a d y 
m a t e r i a l i s g e n e r a l l y n o t r e v e r s i b l e e r r o r u n l e s s 
t h e d e f e n d a n t can show t h a t he was d e n i e d a f a i r 
t r i a l . " ... A d e l a y i n d i s c l o s i n g B r a d y m a t e r i a l 
r e q u i r e s r e v e r s a l o n l y i f t h e " l a t e n e s s o f t h e 
d i s c l o s u r e so p r e j u d i c e d a p p e l l a n t ' s p r e p a r a t i o n o r 
p r e s e n t a t i o n o f h i s d e f e n s e t h a t he was p r e v e n t e d 
f r o m r e c e i v i n g h i s c o n s t i t u t i o n a l l y g u a r a n t e e d f a i r 
t r i a l . " ' ) . T h e r e i s no p r o b a b i l i t y t h a t t h e j u r y 
w o u l d have r e s o l v e d t h e a p p e l l a n t ' s c a s e d i f f e r e n t l y 
h ad t h e S t a t e d i s c l o s e d t h e o r a l s t a t e m e n t on a 
t i m e l y b a s i s . " 

T a y l o r v. S t a t e , 666 So. 2d a t 54. See a l s o R e y n o l d s v. S t a t e , 

[Ms. CR-07-0443, O c t o b e r 1, 2010] So. 3d ( A l a . C r i m . 

App. 2 0 1 0 ) ; S m i t h v. S t a t e , [Ms. CR-08-0369, F e b r u a r y 5, 2010] 

So.3d ( A l a . C r i m . App. 2010.) 

M o r e o v e r , as t o t h e s t a t e m e n t by R e v i s ' s b r o t h e r , i t was 

n o t a d m i t t e d a t h i s t r i a l a l t h o u g h t h e r e was t e s t i m o n y o r 
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q u e s t i o n i n g t h a t i n d i c a t e d t h a t t h e b r o t h e r ' s s t a t e m e n t had 

i m p l i c a t e d R e v i s i n t h e o f f e n s e . R e v i s has n o t a l l e g e d t h a t 

t h e s t a t e m e n t c o n t a i n e d a n y t h i n g e x c u l p a t o r y o r t h a t he was 

p r e j u d i c e d as a r e s u l t o f t h e l a t e n e s s o f t h e d i s c l o s u r e . 

S i m i l a r l y , i n M c C a r t v. S t a t e , 765 So. 2d 21 ( A l a . C r i m . 

App. 1 9 9 9 ) , M c C a r t a l l e g e d t h a t he was e n t i t l e d t o c e r t a i n 

t a p e s made d u r i n g t h e c o u r s e o f t h e i n v e s t i g a t i o n t h a t had 

i n v o l v e d a c o n f i d e n t i a l i n f o r m a n t and p o l i c e o f f i c e r s . He 

c o n t e n d e d t h a t t h e t a p e s s u r e l y c o n t a i n e d i n f o r m a t i o n t h a t 

w o u l d be e x c u l p a t o r y t o him o r one o f t h e c o d e f e n d a n t s . T h i s 

c o u r t s t a t e d : 

" R u l e 1 6 . 1 ( e ) , A l a . R . C r i m . P., s t a t e s , i n p a r t , 
t h a t t h e d e f e n d a n t i s n o t e n t i t l e d t o t h e d i s c o v e r y 
o r i n s p e c t i o n o f ' r e p o r t s , memoranda, w i t n e s s l i s t s , 
o r o t h e r i n t e r n a l s t a t e / m u n i c i p a l i t y documents made 
by ... l a w e n f o r c e m e n t a g e n t s , i n c o n n e c t i o n w i t h 
t h e i n v e s t i g a t i o n o r p r o s e c u t i o n o f a c a s e . ' 
A d d i t i o n a l l y , The Alabama Supreme C o u r t has h e l d 
t h a t ' [ r ] e c o r d e d i n f o r m a t i o n r e c e i v e d by a p u b l i c 
o f f i c e r i n c o n f i d e n c e , p e n d i n g c r i m i n a l 
i n v e s t i g a t i o n s , and r e c o r d s t h e d i s c l o s u r e o f w h i c h 
w o u l d be d e t r i m e n t a l t o t h e b e s t i n t e r e s t s o f t h e 
p u b l i c ... may n o t be s u b j e c t t o p u b l i c d i s c l o s u r e . ' 
S t o n e v. C o n s o l i d a t e d P u b l i s h i n g Co., 404 So. 2d 
678, 681 ( A l a . 1 9 8 1 ) . The q u e s t i o n o f d i s c l o s u r e o r 
n o n d i s c l o s u r e o f t h e i d e n t i t y o f a c o n f i d e n t i a l 
p o l i c e i n f o r m a n t i s a m a t t e r w i t h i n t h e sound 
d i s c r e t i o n o f t h e t r i a l c o u r t , and we w i l l n o t 
o v e r t u r n t h e t r i a l c o u r t ' s d e c i s i o n a b s e n t an abuse 
o f t h a t d i s c r e t i o n . See Ex p a r t e Pugh, 493 So. 2d 
393, 397 ( A l a . 1 9 8 6 ) . " 
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M c C a r t v. S t a t e , 765 So. 2d a t 23. 

He r e , t h e r e was no e v i d e n c e i n d i c a t i n g t h a t t h e S t a t e 

d e l i b e r a t e l y w i t h h e l d t h e s t a t e m e n t s o r t h a t R e v i s s u f f e r e d 

any p r e j u d i c e t h e r e b y . 

F. 

R e v i s a l l e g e s t h a t h i s s t a t e m e n t s s h o u l d have been 

s u p p r e s s e d b e c a u s e , he s a y s , t h e y c o n t a i n e d i n a d m i s s i b l e 

h e a r s a y and p r e j u d i c i a l p r i o r - b a d - a c t s e v i d e n c e . He a r g u e s 

t h a t c e r t a i n d i a l o g d u r i n g t h e i n t e r v i e w s c o n t a i n e d i n h i s 

s t a t e m e n t s r e f e r t o i n c r i m i n a t i n g s t a t e m e n t s made by h i s u n c l e 

and b r o t h e r t h a t were n o t a d m i t t e d a t t r i a l . N e i t h e r h i s u n c l e 

n o r h i s b r o t h e r t e s t i f i e d a t t r i a l . 

M o r e o v e r , he a r g u e s t h a t m e n t i o n was made c o n c e r n i n g t h e 

f a c t t h a t he u s e d p a i n p i l l s and o t h e r r e f e r e n c e s t o a c t s t h a t 

he a l l e g e s showed a bad c h a r a c t e r . 1 3 The r e f e r e n c e s t o a c t s 

t h a t he s a y s showed a b a d c h a r a c t e r i n c l u d e t h a t he q u i t h i s 

h i g h - s c h o o l f o o t b a l l team a f t e r a r g u i n g w i t h h i s c o a c h ; t h a t 

he d i d n o t a t t e n d S t i d h a m ' s f u n e r a l ; t h a t he l i e d t o h i s 

1 3 A l t h o u g h R e v i s s e e k s t o i n c o r p o r a t e h i s p r i o r - b a d - a c t s 
c l a i m r a i s e d i n I s s u e V o f h i s b r i e f h e r e , o n l y t h e r e f e r e n c e s 
made d u r i n g t h e i n t e r r o g a t i o n s w i l l be a d d r e s s e d h e r e . 
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m o t h e r ; t h a t he d a t e d more t h a n one g i r l a t a t i m e ; and t h a t 

he d r o p p e d o u t o f h i g h s c h o o l . 

R e v i s d i d n o t o b j e c t as t o t h e a l l e g e d h e a r s a y a t t r i a l , 

R u l e 45A, A l a . R . A p p . P . ; however, he f i l e d a p r e t r i a l m o t i o n t o 

e x c l u d e p r i o r - b a d - a c t s e v i d e n c e . 

The s t a t e m e n t s by R e v i s ' s u n c l e and b r o t h e r were n o t 

a d m i t t e d a t t r i a l a n d t h u s d i d n o t v i o l a t e R u l e 8 0 1 ( d ) ( 2 ) ( E ) , 

A l a . R . E v i d . See H i l l a r d v. S t a t e , [Ms. CR-09-0282, May 28, 

2010] So. 3d ( A l a . C r i m . App. 2 0 1 0 ) . The r e f e r e n c e s i n 

R e v i s ' s i n t e r r o g a t i o n t o t h e s t a t e m e n t s o f h i s u n c l e and 

b r o t h e r were h a r m l e s s e r r o r , i f e r r o r a t a l l . The 

i n v e s t i g a t o r s ' a l l u s i o n s t o a s t a t e m e n t b y R e v i s ' s u n c l e were 

a t a c t i c u s e d t o e l i c i t a c o n f e s s i o n f r o m R e v i s and were 

i n t e r w o v e n i n R e v i s ' s c o n f e s s i o n . These r e f e r e n c e s were 

i n t r o d u c e d t o e x p l a i n t h e c i r c u m s t a n c e s o f t h e c o n f e s s i o n a n d 

c o u l d be c o n s i d e r e d b y t h e j u r y i n w e i g h i n g R e v i s ' s 

s t a t e m e n t s . 1 4 On c r o s s - e x a m i n a t i o n o f I n v e s t i g a t o r Mays, 

1 4 R e v i s ' s u n c l e o r i g i n a l l y d e n i e d i n v o l v e m e n t i n t h e 
murder and u l t i m a t e l y c o n f e s s e d t o t h e same f a c t s as R e v i s . 
The c o n t e n t o f R e v i s ' s b r o t h e r ' s s t a t e m e n t i s n o t c l e a r f r o m 
t h e r e c o r d , a l t h o u g h he a p p a r e n t l y i m p l i c a t e d R e v i s i n t h e 
o f f e n s e . 
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d e f e n s e c o u n s e l e l i c i t e d t e s t i m o n y t h a t b o t h R e v i s ' s u n c l e and 

b r o t h e r h a d g i v e n s t a t e m e n t s . The s t a t e m e n t s g i v e n b y R e v i s ' s 

u n c l e and b r o t h e r d i d n o t r e b u t Mays's own. Compare H i l l a r d ,  

s u p r a , ( h o l d i n g t h a t t h e a d m i s s i o n o f t h e s t a t e m e n t o f 

H i l l a r d ' s c o - c o n s p i r a t o r ' s was n o t h a r m l e s s b e y o n d a 

r e a s o n a b l e d o u b t b e c a u s e i t " d i r e c t l y r e b u t t e d H i l l a r d ' s 

s t a t e m e n t and t e s t i m o n y t o t h e e f f e c t t h a t he was p r e s e n t 

d u r i n g t h e p l a n n i n g and e x e c u t i o n o f t h e r o b b e r y b u t d i d n o t 

p a r t i c i p a t e i n e i t h e r . L i k e w i s e , [ t h e c o c o n s p i r a t o r ' s ] 

s t a t e m e n t n e g a t e d H i l l a r d ' s t e s t i m o n y t h a t he was h i d i n g f r o m 

t h e p o l i c e b e c a u s e t h e r e was an o u t s t a n d i n g w a r r a n t f o r h i s 

a r r e s t on an u n r e l a t e d misdemeanor c h a r g e . A l t h o u g h t h e S t a t e 

p r e s e n t e d a s t r o n g c a s e o f g u i l t , t h i s C o u r t c a n n o t s a y t h a t 

t h e S t a t e ' s e v i d e n c e o f H i l l a r d ' s g u i l t was so o v e r w h e l m i n g as 

t o r e n d e r t h e i m p r o p e r a d m i s s i o n o f S h a c k e l f o r d ' s s t a t e m e n t 

d i r e c t l y i d e n t i f y i n g H i l l a r d as a p a r t i c i p a n t i n t h e r o b b e r y 

h a r m l e s s b e y o n d a r e a s o n a b l e d o u b t . " ) . See a l s o B r o w n f i e l d v. 

S t a t e , 44 So. 3d 1, 25 ( A l a . C r i m . App. 2 0 0 7 ) , a f f i r m e d , 44 

So. 3d 43 ( A l a . 2 0 0 9 ) , c e r t . d e n i e d , [ N o . 10-1110, November 1, 

2010] U.S. , S.Ct. , ( 2 0 1 0 ) ( " A c c o r d i n g t o 

B r o w n f i e l d , he s h o u l d have b e e n p e r m i t t e d t o i n t r o d u c e S m i t h ' s 

51 



CR-06-0454 

f u l l s t a t e m e n t s t o l a w e n f o r c e m e n t , s t a t e m e n t s he c o n t e n d s 

c o n s t i t u t e d e x c u l p a t o r y h e a r s a y t o r e b u t t h e p r o s e c u t i o n ' s 

i n c u l p a t o r y h e a r s a y , i . e . , t h e r e f e r e n c e b y i n v e s t i g a t o r s 

d u r i n g t h e i n t e r r o g a t i o n t h a t someone h a d s e e n someone i n a 

w h i t e C h r y s l e r a u t o m o b i l e a t t h e W a l l a c e Lane r e s i d e n c e on 

December 24. However, e v e n a s s u m i n g t h a t B r o w n f i e l d i s c o r r e c t 

and t h e d e f e n s e s h o u l d have been a l l o w e d t o i n t r o d u c e t h e f u l l 

t e x t o f t h e o f f i c e r s ' n o t e s on S m i t h ' s s t a t e m e n t s - - a n d we make 

no s u c h d e t e r m i n a t i o n t h a t e r r o r a c t u a l l y o c c u r r e d - - B r o w n f i e l d 

w o u l d n o t be e n t i t l e d t o any r e l i e f b e c a u s e t h e e r r o r , i f any, 

was h a r m l e s s . " ) . 

H e r e , t h e r e f e r e n c e s t o s t a t e m e n t s made b y R e v i s ' s u n c l e 

and b r o t h e r d u r i n g t h e i n t e r r o g a t i o n were h a r m l e s s i n l i g h t o f 

t h e e v i d e n c e and w o u l d n o t have c o n t r i b u t e d t o t h e j u r y ' s 

v e r d i c t . M o r e o v e r , t h e y were n o t so e g r e g i o u s as t o r i s e t o 

t h e l e v e l o f p l a i n e r r o r . 

"'The s t a n d a r d o f r e v i e w i n r e v i e w i n g a 
c l a i m u n d e r t h e p l a i n - e r r o r d o c t r i n e i s 
s t r i c t e r t h a n t h e s t a n d a r d u s e d i n 
r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d 
i n t h e t r i a l c o u r t o r on a p p e a l . As t h e 
U n i t e d S t a t e s Supreme C o u r t s t a t e d i n 
U n i t e d S t a t e s v. Young, 470 U.S. 1, 105 
S.Ct. 1038, 84 L.Ed. 2d 1 ( 1 9 8 5 ) , t h e 
p l a i n - e r r o r d o c t r i n e a p p l i e s o n l y i f t h e 
e r r o r i s " p a r t i c u l a r l y e g r e g i o u s " a n d i f i t 
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" s e r i o u s l y a f f e c t [ s ] t h e f a i r n e s s , 
i n t e g r i t y o r p u b l i c r e p u t a t i o n o f j u d i c i a l 
p r o c e e d i n g s . " See Ex p a r t e P r i c e , 725 So. 
2d 1063 ( A l a . 1 9 9 8 ) , c e r t . d e n i e d , 526 U.S. 
1133, 119 S.Ct. 1809, 143 L.Ed. 2d 1012 
( 1 9 9 9 ) . ' " 

Ex p a r t e Brown, 11 So. 3d 933, 935-36 ( A l a . 2 0 0 8 ) . 

M o r e o v e r , t h e r e f e r e n c e [ d u r i n g t h e i n t e r v i e w ] t o R e v i s ' s 

d r u g u s a g e was made t o d e t e r m i n e R e v i s ' s c o n n e c t i o n t o t h e 

v i c t i m and as a p o s s i b l e m o t i v e f o r t h e o f f e n s e . Thus, i t was 

e v i d e n c e o f p a r t o f t h e r e s g e s t a e o f t h e o f f e n s e as R e v i s was 

a c c u s e d o f m u r d e r i n g S t i d h a m d u r i n g a r o b b e r y i n w h i c h he 

s t o l e p i l l s f r o m S t i d h a m , a n d t h e e v i d e n c e i n d i c a t e s t h a t 

a c q u i s i t i o n o f t h e p i l l s was t h e r e a s o n f o r t h e o f f e n s e . The 

s t a t e m e n t s c o n c e r n i n g R e v i s ' s d r u g u s a g e were t h e r e f o r e 

i n t r o d u c e d as an e x c e p t i o n t o t h e e x c l u s i o n a r y r u l e . 

"Alabama has l o n g r e c o g n i z e d t h e f o l l o w i n g 
e x c e p t i o n s t o t h e g e n e r a l e x c l u s i o n a r y r u l e now 
c o n t a i n e d i n R u l e 4 0 4 ( b ) , A l a . R. E v i d . : 

"'"These e x c e p t i o n s f a l l u n d e r t h e 
f o l l o w i n g g e n e r a l d i v i s i o n s : (1) R e l e v a n c y 
as p a r t o f r e s g e s t a e . (2) R e l e v a n c y t o 
p r o v e i d e n t i t y o f p e r s o n o r o f c r i m e . (3) 
R e l e v a n c y t o p r o v e s c i e n t e r , o r g u i l t y 
k n o w l e d g e . (4) R e l e v a n c y t o p r o v e i n t e n t . 
(5) R e l e v a n c y t o show m o t i v e . (6) R e l e v a n c y 
t o p r o v e s y s t e m . (7) R e l e v a n c y t o p r o v e 
m a l i c e . (8) R e l e v a n c y t o r e b u t s p e c i a l 
d e f e n s e s . (9) R e l e v a n c y i n v a r i o u s 
p a r t i c u l a r c r i m e s . " ' 
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" S c o t t v. S t a t e , 353 So. 2d 36, 38 ( A l a . C r i m . App. 
1 9 7 7 ) , q u o t i n g W h a r t o n ' s C r i m i n a l E v i d e n c e , § 31. 

"As P r o f e s s o r C h a r l e s Gamble e x p l a i n e d : 

" ' E v i d e n c e o f t h e a c c u s e d ' s c o m m i s s i o n 
o f a n o t h e r c r i m e o r a c t i s a d m i s s i b l e i f 
s u c h o t h e r i n c i d e n t i s i n s e p a r a b l y 
c o n n e c t e d w i t h t h e n o w - c h a r g e d c r i m e . Such 
c o l l a t e r a l m i s c o n d u c t has h i s t o r i c a l l y b e e n 
a d m i t t e d as f a l l i n g w i t h i n t h e r e s g e s t a e 
o f t h e c r i m e f o r w h i c h t h e a c c u s e d i s b e i n g 
p r o s e c u t e d . M o s t modern c o u r t s a v o i d use o f 
t h e t e r m " r e s g e s t a e " b e c a u s e o f t h e 
d i f f i c u l t y i n m e a s u r i n g i t s b o u n d a r i e s . The 
b e t t e r d e s c r i p t i v e e x p r e s s i o n i s p e r h a p s 
f o u n d i n t h e r e q u i r e m e n t t h a t t h e 
c o l l a t e r a l a c t be c o n t e m p o r a n e o u s w i t h t h e 
c h a r g e d c r i m e . T h i s r u l e i s o f t e n e x p r e s s e d 
i n t e r m s o f t h e o t h e r c r i m e and t h e 
n o w - c h a r g e d c r i m e b e i n g p a r t s o f one 
c o n t i n u o u s t r a n s a c t i o n o r one c o n t i n u o u s 
c r i m i n a l o c c u r r e n c e . T h i s i s b e l i e v e d t o be 
t h e g r o u n d o f a d m i s s i o n i n t e n d e d when t h e 
c o u r t s s p e a k i n t e r m s o f a d m i t t i n g o t h e r 
a c t s t o show t h e " c o m p l e t e s t o r y " o f t h e 
c h a r g e d c r i m e . The c o l l a t e r a l a c t s must be 
v i e w e d as an i n t e g r a l and n a t u r a l p a r t o f 
t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e 
c o m m i s s i o n o f t h e c h a r g e d c r i m e . 

"'Two t h e o r i e s have b e e n a d o p t e d f o r 
j u s t i f y i n g t h e a d m i s s i o n o f c o l l a t e r a l 
m i s c o n d u c t u n d e r t h e p r e s e n t p r i n c i p l e . 
Some c o u r t s h o l d t h a t s u c h c o n t e m p o r a n e o u s 
a c t s a r e p a r t o f t h e c h a r g e d c r i m e and, 
t h e r e f o r e , do n o t c o n s t i t u t e " o t h e r c r i m e s , 
w r o n g s , o r a c t s " as i s g e n e r a l l y e x c l u d e d 
u n d e r R u l e 4 0 4 ( b ) . O t h e r c o u r t s h o l d t h a t 
R u l e 404(b) i s a p p l i c a b l e t o t h e s e 
c o l l a t e r a l a c t s b u t t h a t t h e y a r e o f f e r e d 
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f o r a p e r m i s s i b l e p u r p o s e u n d e r t h a t 
r u l e - i . e . , t h a t s u c h a c t s a r e m e r e l y 
o f f e r e d , r a t h e r t h a n t o p r o v e b a d c h a r a c t e r 
a n d c o n f o r m i t y t h e r e w i t h , t o show a l l t h e 
c i r c u m s t a n c e s s u r r o u n d i n g t h e c h a r g e d 
c r i m e . ' 

"C. Gamble, M c E l r o y ' s A l a b a m a E v i d e n c e § 69.01(3) 
( 5 t h e d . 1996) ( f o o t n o t e s o m i t t e d ) . 

"'[One suc h ] " s p e c i a l c i r c u m s t a n c e " 
where e v i d e n c e o f o t h e r c r i m e s may be 
r e l e v a n t and a d m i s s i b l e i s where s u c h 
e v i d e n c e was p a r t o f t h e c h a i n o r s e q u e n c e 
o f e v e n t s w h i c h became p a r t o f t h e h i s t o r y 
o f t h e c a s e and f o r m e d p a r t o f t h e n a t u r a l 
d e v e l o p m e n t o f t h e f a c t s . Commonwealth v.  
Murphy, 346 Pa. S u p e r . 438, 499 A. 2d 1080, 
1082 ( 1 9 8 5 ) , q u o t i n g Commonwealth v.  
W i l l i a m s , 307 Pa. 134, 148, 160 A. 602, 607 
( 1 9 3 2 ) . T h i s s p e c i a l c i r c u m s t a n c e , 
s o m e t i m e s r e f e r r e d t o as t h e " r e s g e s t a e " 
e x c e p t i o n t o t h e g e n e r a l p r o s c r i p t i o n 
a g a i n s t e v i d e n c e o f o t h e r c r i m e s , i s a l s o 
known as t h e c o m p l e t e s t o r y r a t i o n a l e , 
i . e . , e v i d e n c e o f o t h e r c r i m i n a l a c t s i s 
a d m i s s i b l e " t o c o m p l e t e t h e s t o r y o f t h e 
c r i m e on t r i a l by p r o v i n g i t s i m m e d i a t e 
c o n t e x t o f h a p p e n i n g s n e a r i n t i m e and 
p l a c e . " ' 

"Commonwealth v. L a r k , 518 Pa. 290, 303, 543 A. 2d 
491, 497 (1988) . E v i d e n c e o f a d e f e n d a n t ' s c r i m i n a l 
a c t i o n s d u r i n g t h e c o u r s e o f a c r i m e s p r e e i s 
a d m i s s i b l e . See P h i n i z e e v. S t a t e , 983 So. 2d 322, 
330 ( M i s s . App.2007) ( ' E v i d e n c e o f p r i o r b a d a c t s i s 
a d m i s s i b l e t o " [ t ] e l l t h e c o m p l e t e s t o r y so as n o t 
t o c o n f u s e t h e j u r y . " ' ) ; Commonwealth v. R o b i n s o n , 
581 Pa. 154, 216, 864 A. 2d 460, 497 (2004) ('The 
i n i t i a l a s s a u l t on S a m - C a l i t o o k p l a c e a p p r o x i m a t e l y 
two weeks b e f o r e t h e F o r t n e y h o m i c i d e and S a m - C a l i ' s 
t e s t i m o n y p r o v i d e d t h e j u r y w i t h a " c o m p l e t e s t o r y " 
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o f A p p e l l a n t ' s c r i m i n a l s p r e e f r o m t h e B u r g h a r d t 
h o m i c i d e i n A u g u s t o f 1992 t o A p p e l l a n t ' s c a p t u r e i n 
J u l y o f 1 9 9 3 . ' ) ; S t . C l a i r v. Commonwealth, 140 S.W. 
3d 510, 535 (Ky. 22004 ('Here, t h e t r i a l c o u r t 
p r o p e r l y p e r m i t t e d t h e Commonwealth t o i n t r o d u c e 
e v i d e n c e o f A p p e l l a n t ' s p r i o r c r i m e s and b a d a c t s 
t h a t were p a r t o f a c o n t i n u o u s c o u r s e o f c o n d u c t i n 
t h e f o r m o f a " c r i m e s p r e e " t h a t began w i t h 
A p p e l l a n t ' s e s c a p e f r o m an Oklahoma j a i l a nd e n d ed 
w i t h h i s f l i g h t f r o m T r o o p e r B e n n e t t . ' ) ; P e o p l e v.  
S h o l l , 453 M i c h . 730, 556 N.W. 2d 851 (1996) 
( ' " E v i d e n c e o f o t h e r a c t s i s a d m i s s i b l e when so 
b l e n d e d o r c o n n e c t e d w i t h t h e c r i m e o f w h i c h 
d e f e n d a n t i s a c c u s e d t h a t p r o o f o f one i n c i d e n t a l l y 
i n v o l v e s t h e o t h e r o r e x p l a i n s t h e c i r c u m s t a n c e s o f 
t h e c r i m e . " ' ) ; S t a t e v. C h a r o , 156 A r i z . 561, 565, 
754 P. 2d 288, 292 (1988) ('"The ' c o m p l e t e s t o r y ' 
e x c e p t i o n t o t h e r u l e e x c l u d i n g e v i d e n c e o f p r i o r 
b a d a c t s h o l d s t h a t e v i d e n c e o f o t h e r c r i m i n a l a c t s 
i s a d m i s s i b l e when so c o n n e c t e d w i t h t h e c r i m e o f 
w h i c h d e f e n d a n t i s a c c u s e d t h a t p r o o f o f one 
i n c i d e n t a l l y i n v o l v e s t h e o t h e r o r e x p l a i n s t h e 
c i r c u m s t a n c e s o f t h e c r i m e . " ' ) ; S t a t e v. L o n g , 195 
Or. 81, 112, 244 P. 2d 1033, 1047 (1952) ( ' I t i s 
f u n d a m e n t a l t h a t t h e s t a t e i s e n t i t l e d t o t h e 
b e n e f i t o f any e v i d e n c e w h i c h i s r e l e v a n t t o t h e 
i s s u e , e v e n t h o u g h i t c o n c e r n s t h e c o m m i s s i o n o f t h e 
c o l l a t e r a l c r i m e s . I f e v i d e n c e o f a c o l l a t e r a l c r i m e 
t e n d s t o p r o v e t h e c o m m i s s i o n o f t h e c r i m e c h a r g e d 
i n t h e i n d i c t m e n t , t h e g e n e r a l r u l e o f e x c l u s i o n has 
no a p p l i c a t i o n . ' ) ; S t a t e v. S c h o e n , 34 Or. App. 105, 
109, 578 P. 2d 420, 422 (1978) ('The e v i d e n c e , 
t h e r e f o r e , was r e l e v a n t t o c o m p l e t e t h e s t o r y o f t h e 
c r i m e c h a r g e d The s t a t e i s n o t r e q u i r e d t o 
" s a n i t i z e " i t s e v i d e n c e b y d e l e t i n g b a c k g r o u n d 
i n f o r m a t i o n t o t h e p o i n t t h a t t h e e v i d e n c e a c t u a l l y 
p r e s e n t e d seems i m p r o b a b l e o r i n c r e d i b l e . ' ) . " 

D o s t e r v. S t a t e , [Ms. CR-06-0323, J u l y 30, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . 
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B e c a u s e R e v i s ' s d r u g u s e was p a r t o f t h e r e s g e s t a e and 

i n t e r w o v e n i n t h e o f f e n s e , i t was a d m i s s i b l e as an e x c e p t i o n 

t o t h e e x c l u s i o n a r y r u l e . M o r e o v e r , b e c a u s e t h i s e v i d e n c e 

showed R e v i s ' s m o t i v e i n c o m m i t t i n g t h e c a p i t a l o f f e n s e , i t 

was a l s o a d m i s s i b l e . 

" I n a d d i t i o n , ' e v i d e n c e t e n d i n g t o e s t a b l i s h 
i s a l w a y s a d m i s s i b l e . ' J o r d a n v. S t a t e , 629 m o t i v e i s 

So. 2d 738, 741 ( A l a . C r . A p p . 1 9 9 3 ) , c e r t . d e n i e d , 
511 U.S. 1112, 114 S.Ct. 2112, 128 L.Ed. 2d 
6 7 1 ( 1 9 9 4 ) . 1 9 9 0 ) ] : A s t h i s c o u r t s t a t e d i n 
B r a d l e y [ v . S t a t e , 5 7 7 S o . 2 d 5 4 1 
( A l a . C r i m . A p p . 1 9 9 0 ) ] : 

" ' " I f a c r i m e i s c l e a r l y 
shown t o have been c o m m i t t e d by 
t h e a c c u s e d , as i n t h e c a s e o f 
one i n t e n t i o n a l l y a n d w i t h o u t 
c a u s e s t r i k i n g a d e a d l y b l o w w i t h 
an ax, t h e q u e s t i o n o f m o t i v e 
w o u l d be o f l i t t l e i m p o r t a n c e . 
B u t where t h e d i r e c t e v i d e n c e i s 
i n c o n f l i c t as t o w h e t h e r t h e 
a c c u s e d d i d t h e a c t , o r i s 
p a r t i a l l y o r w h o l l y 
c i r c u m s t a n t i a l upon t h a t i s s u e , 
t h e q u e s t i o n o f m o t i v e becomes a 
l e a d i n g i n q u i r y . " 

" ' F u l l e r v. S t a t e , 269 A l a . 312, 113 So. 2d 
153, 175 ( 1 9 5 9 ) , c e r t . d e n i e d , 361 U.S. 
936, 80 S.Ct. 380, 4 L.Ed. 2d 358 (1960) 
( q u o t i n g H a r d e n v. S t a t e , 211 A l a . 656, 101 
So. 442, 444 ( 1 9 2 4 ) ) . " I t i s p e r m i s s i b l e i n 
e v e r y c r i m i n a l c a s e t o show t h a t t h e r e was 
an i n f l u e n c e , an i n d u c e m e n t , o p e r a t i n g on 
t h e a c c u s e d , w h i c h may have l e d o r t e m p t e d 
h i m t o commit t h e o f f e n s e . " Bowden v. 
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S t a t e , 538 So. 2d 1226, 1235 ( A l a . 
1 9 8 8 ) ( q u o t i n g e a r l i e r c a s e s , e m p h a s i s i n 
Bowden ). ' 

"577 So. 2d a t 549." 

P r e s l e y v. S t a t e , 770 So. 2d 104, 110 ( A l a . C r i m . App. 1 9 9 9 ) , 

a f f i r m e d , 770 So. 2d 114 ( A l a . 2 0 0 0 ) , c e r t . d e n i e d , P r e s l e y v. 

A l a b a m a , 531 U.S. 881 ( 2 0 0 0 ) . 

S i m i l a r l y , t h e s t a t e m e n t s made d u r i n g t h e i n t e r v i e w c i t e d 

b y R e v i s t h a t r e f e r r e d t o t h e o t h e r b a d a c t s , i n c l u d i n g t h a t 

he q u i t f o o t b a l l a f t e r a r g u i n g w i t h h i s c o a c h , t h a t he d i d n o t 

a t t e n d t h e v i c t i m ' s f u n e r a l , t h a t he l i e d t o h i s m o t h e r , t h a t 

he d a t e d more t h a n one g i r l a t a t i m e , a n d t h a t he d r o p p e d o u t 

o f h i g h s c h o o l , were n o t o v e r l y p r e j u d i c i a l . 

" ' " ' " P r e j u d i c i a l " i s u s e d i n t h i s 
p h r a s e t o l i m i t t h e i n t r o d u c t i o n 
o f p r o b a t i v e e v i d e n c e o f p r i o r 
m i s c o n d u c t o n l y when i t i s u n d u l y 
and u n f a i r l y p r e j u d i c i a l . ' 
[ C i t a t i o n o m i t t e d . ] 'Of c o u r s e , 
" p r e j u d i c e , i n t h i s c o n t e x t , 
means more t h a n s i m p l y damage t o 
t h e o p p o n e n t ' s c a u s e . A p a r t y ' s 
c a s e i s a l w a y s damaged by 
e v i d e n c e t h a t t h e f a c t s a r e 
c o n t r a r y t o h i s c o n t e n t i o n ; b u t 
t h a t c a n n o t be g r o u n d s f o r 
e x c l u s i o n . What i s meant h e r e i s 
an undue t e n d e n c y t o move t h e 
t r i b u n a l t o d e c i d e on an i m p r o p e r 
b a s i s commonly t h o u g h n o t a l w a y s , 
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an e m o t i o n a l one."'" A v e r e t t e v.  
S t a t e , s u p r a , a t 1374. 

" ' " [ R o b i n s o n v. S t a t e , ] 528 So. 2d [343] a t 
347 [ ( A l a . C r i m . A p p . 1 9 8 6 ) ] . See a l s o H o c k e r  
v. S t a t e , 840 So. 2d 197, 213-14 ( A l a . 
C r i m . App. 2 0 0 2 ) . " ' " 

M c M i l l a n v. S t a t e , [Ms. CR-08-1954, November 5, 2010] So. 

3d ( A l a . C r i m . App. 2 0 1 0 ) , q u o t i n g B a k e r v. S t a t e , [Ms. 

CR-06-1723, December 18 , 200 9] So. 3d , ( A l a . C r i m . 

App. 2 0 0 9 ) . 

The r e c o r d i n d i c a t e s t h a t most o f t h e comments c o n c e r n i n g 

t h e s e a l l e g e d b ad a c t s were made by R e v i s i n a n s w e r i n g 

q u e s t i o n s p o s e d by I n v e s t i g a t o r Mays c o n c e r n i n g h i s a c t i v i t i e s 

a r o u n d t h e t i m e o f t h e o f f e n s e and h i s i n v o l v e m e n t i n t h e 

mu r d e r . The comments were s i m p l y o f f handed and were i n no way 

e m p h a s i z e d . See D o t c h v. S t a t e , [Ms. CR-07-1913, A p r i l 2, 

2010] So. 3d , ( A l a . C r i m . App. 2 0 1 0 ) ( " . . . ' T h e 

S t a t e d i d n o t use t h i s e v i d e n c e t o c o n f u s e t h e j u r y , o r " ' t o 

i m p l y t h e i n f e r e n c e o f f a c t s w h i c h do n o t e x i s t , ' " o r " ' t o 

b o l s t e r a weak c a s e a g a i n s t t h e d e f e n d a n t . ' " B l a c k m o n v. 

S t a t e , 7 So. 3d 397, 430 ( A l a . C r i m . App. 2 0 0 5 ) . ' J o h n s o n v. 

S t a t e , [Ms. CR-99-1349, O c t o b e r 2, 2009] So. 3d a t . " ) . 

R e v i s ' s s t a t e m e n t s were p r o p e r l y a l l o w e d i n t o e v i d e n c e . 
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I I . 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t e r r e d by a l l o w i n g i n t o 

e v i d e n c e t h e t e s t i m o n y o f t h e S t a t e ' s m e d i c a l e x a m i n e r , Dr. 

James L a u r d i s o n , t h a t was b a s e d on e v i d e n c e t h a t was n o t 

a d m i t t e d a t t r i a l . S p e c i f i c a l l y , R e v i s c o n t e n d s t h a t Dr. 

L a u r d i s o n was a l l o w e d t o g i v e o p i n i o n t e s t i m o n y b a s e d on 

h e a r s a y e v i d e n c e f r o m a p a t h o l o g i s t ' s n o t e s , a l t h o u g h t h e 

p a t h o l o g i s t was n o t p r e s e n t a t t r i a l and h i s n o t e s and x - r a y s 

were n o t a l l o w e d i n t o e v i d e n c e . R e v i s a r g u e s t h a t Dr. 

L a u r d i s o n ' s t e s t i m o n y was i n a d m i s s i b l e b e c a u s e i t was 

i m p e r m i s s i b l e f o r him t o r e l y on n o t e s and x - r a y s t h a t were 

n o t a d m i t t e d i n t o e v i d e n c e o r p r e s e n t e d t o t h e j u r y and; t h a t 

R e v i s c o u l d n o t c o n f r o n t and c r o s s - e x a m i n e t h e m e d i c a l 

e x a m i n e r who had a c t u a l l y c o n d u c t e d t h e a u t o p s y and made t h e 

n o t e s and x - r a y s and; Dr. L a u r d i s o n s h o u l d n o t have been 

a l l o w e d t o t e s t i f y as t o t h e v i c t i m ' s c a u s e o f d e a t h b e c a u s e 

he c o u l d n o t have done so b a s e d on t h e p h o t o g r a p h s o f t h e 

body; and t h a t t h e a u t o p s y e v i d e n c e was i m p r o p e r l y a l l o w e d 

i n t o e v i d e n c e b e c a u s e i t was n o t d i s c l o s e d t o t h e d e f e n s e by 

t h e S t a t e . 
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A. 

R e v i s c o n t e n d s t h a t Dr. L a u r d i s o n s h o u l d n o t have been 

a l l o w e d t o g i v e h i s o p i n i o n , w h i c h was b a s e d on s o u r c e s t h a t 

were n o t a l l o w e d i n t o e v i d e n c e , s p e c i f i c a l l y Dr. S h o r e s ' s , [a 

p a t h o l o g i s t ] , n o t e s and x - r a y s made by Dr. S h o r e s , when he 

c o n d u c t e d t h e a u t o p s y . 1 5 He a r g u e s t h a t t h i s t e s t i m o n y v i o l a t e d 

Ex p a r t e W e s l e y , 575 So. 2d 127 ( A l a . 1 9 9 0 ) . 

I n Ex p a r t e W e s l e y , t h e C o u r t s t a t e d : 

" I n Nash v. Cosby, 574 So. 2d 700 ( A l a . 1 9 9 0 ) , 
we m o d i f i e d t h a t t r a d i t i o n a l r u l e . I n t h a t c a s e , we 
a d o p t e d a s t a n d a r d w h i c h a l l o w s a m e d i c a l e x p e r t t o 
g i v e o p i n i o n t e s t i m o n y b a s e d i n p a r t on t h e o p i n i o n s 
o f o t h e r s when t h o s e o t h e r o p i n i o n s a r e f o u n d i n 
m e d i c a l r e c o r d s a d m i t t e d i n t o e v i d e n c e . 
N e v e r t h e l e s s , o u r h o l d i n g i n Nash does n o t c o n t r o l 
t h e r e s u l t o f t h i s c a s e . 

" ' T h e r e i s a t r e n d t o w a r d t h e 
a d m i s s i o n o f an e x p e r t ' s o p i n i o n b a s e d 
p a r t l y on m e d i c a l , p s y c h o l o g i c a l , o r 
h o s p i t a l r e p o r t s n o t i n e v i d e n c e i f t h e 
r e p o r t s a r e o f a t y p e c u s t o m a r i l y r e l i e d 
upon by t h e e x p e r t i n t h e p r a c t i c e o f h i s 
p r o f e s s i o n . A n n o t . , 55 A.L.R. 3d 551 
( 1 9 7 4 ) . However, t h i s t r e n d has n o t been 
f o l l o w e d by t h e c o u r t s o f t h i s s t a t e . T h i s 
i s i n a c c o r d w i t h t h e g e n e r a l and 
t r a d i t i o n a l r u l e . [See] 31 Am.Jur. 2d 

1 5The r e c o r d however i n d i c a t e s t h a t , upon m o t i o n b y 
d e f e n s e c o u n s e l , D r . S h o r e s ' s n o t e s were a d m i t t e d i n t o 
e v i d e n c e ; h o w e v er, i t i s u n c l e a r i f t h e y were e v e r s u b m i t t e d 
t o t h e j u r y o r i f t h e y a d m i t t e d o n l y f o r t h e r e c o r d on 
a p p e a l . ( R . 410-11. ) 
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E x p e r t and O p i n i o n E v i d e n c e , S e c t i o n 86 
( 1 9 6 7 ) . ' 

" B r a c k i n [v. S t a t e , 417 So 2nd 6 0 2 . ] , a t 60 6 
[ ( A l a . C r i m . A p p . 1 9 8 2 ) ] . ( C i t a t i o n s o m i t t e d . ) See 
S a l o t t i v. S e a b o a r d C o a s t L i n e R.R., 293 A l a . 1, 299 
So. 2d 695 ( 1 9 7 4 ) . See, a l s o , C. Gamble, M c E l r o y ' s  
A labama E v i d e n c e , § 130.01 (3d e d . 1 9 7 7 ) . 

"Thus, i n Nash we m o d i f i e d t h e C o u r t o f C r i m i n a l 

A p p e a l s ' h o l d i n g i n B r a c k i n as i t r e l a t e s t o t h e 

t e s t i m o n y o f m e d i c a l e x p e r t s b a s e d on t h e o p i n i o n s 

o f o t h e r s ; b u t Nash has n o t c h a n g e d t h e t r a d i t i o n a l 

r u l e f o l l o w e d i n Alabama t h a t t h e i n f o r m a t i o n upon 

w h i c h t h e e x p e r t r e l i e s must be i n e v i d e n c e . F N 1 

"There a r e r e c o g n i z e d e x c e p t i o n s t o t h i s r u l e . 
The C o u r t o f C r i m i n a l A p p e a l s has a l s o 

r e c o g n i z e d an e x c e p t i o n where t h e e x p e r t i s a d e p u t y 
c o r o n e r who u s e s a t o x i c o l o g i s t ' s a u t o p s y r e p o r t as 
p a r t o f t h e b a s i s f o r h i s t e s t i m o n y . See J a c k s o n v.  
S t a t e , 412 So. 2d 302 ( A l a . C r i m . App. 1 9 8 2 ) ; 
Woodard v. S t a t e , 401 So. 2d 300 ( A l a . C r i m . App. 
1 9 8 1 ) . 

" ' " [ N e v e r t h e l e s s , o u r ] c a s e s a r e 
c o n s i s t e n t i n h o l d i n g t h a t an e x p e r t 
w i t n e s s may g i v e o p i n i o n t e s t i m o n y b a s e d 
upon e i t h e r f a c t s o f w h i c h he has p e r s o n a l 
k n o w l edge o r f a c t s w h i c h a r e assumed i n a 
h y p o t h e t i c a l q u e s t i o n . . . . I n e i t h e r e v e n t , 
'the f a c t s known t o t h e e x p e r t o r 
h y p o t h e [ s i z e d ] must be f a c t s i n e v i d e n c e . ' 
H a g l e r v. G i l l i l a n d , 292 A l a . 262, 265, 292 
So. 2d 647 ( 1 9 7 4 ) . " 
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"'"An e x p e r t may g i v e h i s o p i n i o n 
b a s e d upon h i s own k n o w ledge o f t h e f a c t s , 
s t a t i n g t h e s e f a c t s , t h e n h i s o p i n i o n ; o r , 
he may g i v e an o p i n i o n b a s e d upon a 
h y p o t h e t i c a l q u e s t i o n , b a s e d upon f a c t s i n 
e v i d e n c e . I n e i t h e r c a s e , t h e f a c t s known 
t o t h e e x p e r t o r [ h y p o t h e s i z e d ] must be 
f a c t s i n e v i d e n c e . B l a k e n e y v. Alabama  
Power Co., 222 A l a . 394, 133 So. 16, 18 
(19 3 1 ) . " ' 

"Welch v. H o u s t o n C o u n t y Hosp. Bd., 502 So. 2d 340, 
345 ( A l a . 1 9 8 7 ) , q u o t i n g Thompson v. J a r r e l l , 460 
So. 2d 148, 150 ( A l a . 1 984 ). (Emphasis added i n 
Welch.) See, a l s o , Romine v. M e d i c e n t e r s o f A m e r i c a ,  
I n c . , 476 So. 2d 51 ( A l a . 1 9 8 5 ) . 

" 1 I n Nash we r e c o g n i z e d t h a t 'the r e c e n t t r e n d has 
been t o w a r d a l l o w i n g e x p e r t t e s t i m o n y t h a t i s b a s e d 
upon m e d i c a l o r h o s p i t a l o r p s y c h o l o g i c a l r e c o r d s , 
e ven i n some c a s e s where t h o s e r e c o r d s a r e n o t i n 
e v i d e n c e . ' 574 So. 2d a t 704. (Emphasis added.) 
T h e r e , t h e r e c o r d s upon w h i c h t h e e x p e r t p a r t i a l l y 
b a s e d h i s t e s t i m o n y were i n e v i d e n c e . Our 
r e c o g n i t i o n o f t h e r e c e n t t r e n d , however, i s n o t t o 
be t a k e n as an a d o p t i o n o f t h a t t r e n d , e s p e c i a l l y 
c o n s i d e r i n g t h a t t h e f a c t s i n Nash w o u l d n o t s u p p o r t 
o u r d o i n g s o . A c c o r d i n g l y , t h e p h r a s e 'even i n some 
c a s e s where t h o s e [ m e d i c a l ] r e c o r d s a r e n o t i n 
e v i d e n c e ' s h o u l d be g i v e n no s i g n i f i c a n c e i n s o f a r as 
t h e l a w o f t h i s s t a t e i s c o n c e r n e d . 

Ex p a r t e W e s l e y , 575 So. 2d a t 128-29. 

T h i s i s s u e was r e c e n t l y a d d r e s s e d by t h e Alabama Supreme 

C o u r t and d e t e r m i n e d a d v e r s e l y t o R e v i s . I n Ex p a r t e M i l l s , 

[Ms. 1080350, September 3, 2010] So. 3d ( A l a . 2 0 1 0 ) , 

M i l l s a r g u e d t h a t t e s t i m o n y f r o m a m e d i c a l e x a m i n e r as t o t h e 
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v i c t i m s ' c a u s e s o f d e a t h was i n a d m i s s i b l e b e c a u s e i t was b a s e d 

on t h e n o t e s and f i n d i n g s o f a n o t h e r m e d i c a l e x a m i n e r who had 

p e r f o r m e d t h e a u t o p s y and who was n o t a v a i l a b l e f o r t r i a l . 

M o r e o v e r , t h e a u t o p s y r e p o r t t h a t was n o t a d m i t t e d a t t r i a l 

was p r e p a r e d by y e t a n o t h e r m e d i c a l e x a m i n e r . I n Ex p a r t e 

M i l l s , as i n t h e p r e s e n t c a s e , t h e m e d i c a l e x a m i n e r t e s t i f i e d 

t h a t he was b a s i n g h i s t e s t i m o n y as t o t h e c a u s e o f d e a t h on 

t h e p h o t o g r a p h s o f t h e body t h a t were a d m i t t e d i n t o e v i d e n c e . 

(R. 404.) M o r e o v e r , i n Ex p a r t e M i l l s , as i n t h e p r e s e n t c a s e , 

t h e a p p e l l a n t s a r g u e d t h a t t h e t e s t i f y i n g m e d i c a l e x a m i n e r had 

n o t been p r e s e n t f o r t h e a u t o p s y and t h a t p h o t o g r a p h s a l o n e 

c o u l d n o t s u p p o r t t h e e x p e r t ' s t e s t i m o n y as t o t h e c a u s e o f 

d e a t h . The Alabama Supreme C o u r t d e t e r m i n e d as f o l l o w s : 

" I n M i l l s ' s c a s e , t h e S t a t e a r g u e s t h a t Dr. 
S n e l l ' s t e s t i m o n y r e g a r d i n g t h e H i l l s ' c a u s e s o f 
d e a t h was n o t i n a d m i s s i b l e u n d e r Ex p a r t e W e s l e y 
[575 So 2d 127 ( A l a . 1 990),] b e c a u s e , t h e S t a t e 
s a y s , t h e f a c t s Dr. S n e l l r e l i e d upon i n f o r m i n g h i s 
o p i n i o n were i n e v i d e n c e . I n t h i s r e g a r d , t h e S t a t e 
n o t e s t h a t Dr. S n e l l t e s t i f i e d t h a t he r e l i e d o n l y 
on c e r t a i n ' f a c t u a l ' p o r t i o n s o f t h e i t e m s - - s u c h as 
t h e a u t o p s y r e p o r t s p r e p a r e d by Dr. James L a u r d i s o n 
b a s e d on Dr. J o h n n y G l e n n ' s n o t e s o r t h e d i a g r a m 
p r e p a r e d by Dr. G l e n n - - t h a t were n o t i n e v i d e n c e . 
The S t a t e c o n t e n d s , however, t h a t t h e i n f o r m a t i o n i n 
t h o s e ' f a c t u a l ' p o r t i o n s o f t h e i t e m s n o t i n 
e v i d e n c e was i n c o n f o r m i t y w i t h t h e a u t o p s y 
p h o t o g r a p h s t h a t were i n t r o d u c e d i n t o e v i d e n c e . 
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"The S t a t e a l s o m a i n t a i n s t h a t Dr. S n e l l ' s 
t e s t i m o n y was a d m i s s i b l e u n d e r t h e e x c e p t i o n n o t e d 
i n Ex p a r t e W e s l e y 'where t h e e x p e r t i s a d e p u t y 
c o r o n e r who u s e s a t o x i c o l o g i s t ' s a u t o p s y r e p o r t as 
p a r t o f t h e b a s i s f o r h i s t e s t i m o n y . ' 575 So. 2d a t 
129 ( c i t i n g J a c k s o n v. S t a t e , 412 So. 2d 302 ( A l a . 
C r i m . App. 1 9 8 2 ) , and Woodard v. S t a t e , 401 So. 2d 
300 ( A l a . C r i m . App. 1 9 8 1 ) ) . I n b o t h J a c k s o n and 
Woodard, t h e C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t a 
c o r o n e r who had p e r s o n a l l y o b s e r v e d t h e b o d i e s c o u l d 
g i v e an o p i n i o n a b o u t t h e c a u s e o f d e a t h even t h o u g h 
t h e c o r o n e r ' s o p i n i o n was a l s o b a s e d on i n f o r m a t i o n 
i n a u t o p s y r e p o r t s t h a t t h e c o r o n e r had n o t 
p r e p a r e d . J a c k s o n , 412 So. 2d a t 306; Woodard, 401 
So. 2d a t 303. 

" M i l l s a t t e m p t s t o d i s t i n g u i s h J a c k s o n and 
Woodard by a r g u i n g t h a t u n l i k e t h e c o r o n e r s who 
t e s t i f i e d i n t h o s e c a s e s , Dr. S n e l l was n o t p r e s e n t 
when t h e a u t o p s i e s were p e r f o r m e d and d i d n o t 
p e r s o n a l l y o b s e r v e t h e b o d i e s o f F l o y d and V e r a 
H i l l . We f i n d t h a t d i s t i n c t i o n u n a v a i l i n g . I n t h i s 
c a s e , Dr. S n e l l r e l i e d on t h e p h o t o g r a p h s f r o m t h e 
a u t o p s i e s , w h i c h were a d m i t t e d i n t o e v i d e n c e . As 
n o t e d i n M i l l s I [ M i l l s v. S t a t e , [Ms. CR-06-2246, 
June 27 , 2008] - So 3d - ( A l a . C r i m . A p p . 2008 ) ] , 
t h e r e was an abundance o f e v i d e n c e i n d i c a t i n g , among 
o t h e r t h i n g s , t h a t t h e p h o t o g r a p h s a c c u r a t e l y 
d e p i c t e d t h e b o d i e s a t t h e t i m e t h e a u t o p s i e s were 
p e r f o r m e d and t h a t t h e p h o t o g r a p h s were c o n s i s t e n t 
w i t h t h e f a c t u a l i n f o r m a t i o n i n t h e a u t o p s y r e p o r t s 
and t h e d i a g r a m . M i l l s a s s e r t s t h a t 'the i d e a t h a t 
a s e t o f p h o t o g r a p h s c o u l d c o n v e y a l l o f t h e 
d e t a i l e d i n f o r m a t i o n , i n c l u d i n g measurements and 
i m p r e s s i o n s , c o n t a i n e d i n a s i x - p a g e n a r r a t i v e 
a u t o p s y r e p o r t ... i s u n s u p p o r t a b l e . ' ( M i l l s ' s r e p l y 
b r i e f , p. 13.) But M i l l s has n o t o f f e r e d any r e a s o n 
why Dr. S n e l l ' s o b s e r v a t i o n o f t h e b o d i e s by means 
o f e x a m i n i n g t h e a u t o p s y p h o t o g r a p h s s h o u l d n o t be 
c o n s i d e r e d t h e f u n c t i o n a l e q u i v a l e n t o f t h e 
c o r o n e r s ' p e r s o n a l o b s e r v a t i o n o f t h e b o d i e s i n 
J a c k s o n and Woodard. C o n s e q u e n t l y , t h e S t a t e has 
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shown t h a t Dr. S n e l l ' s t e s t i m o n y was a d m i s s i b l e 
u n d e r t h e l i m i t e d e x c e p t i o n r e c o g n i z e d i n J a c k s o n 
and Woodard. 

Ex p a r t e M i l l s , So. 3d a t ( f o o t n o t e s o m i t t e d ) . 

B e c a u s e Dr. L a u r d i s o n b a s e d h i s d e t e r m i n a t i o n as t o e a c h 

o f t h e b u l l e t wounds t h a t w o u l d have been f a t a l i n t h e p r e s e n t 

c a s e on what he o b s e r v e d i n t h e p h o t o g r a p h s , w h i c h were 

p r o p e r l y a d m i t t e d i n t o e v i d e n c e , t h e r e was no e r r o r i n h i s 

t e s t i m o n y . 

B. 

R e v i s a r g u e s t h a t h i s r i g h t s were v i o l a t e d b e c a u s e he was 

n o t a l l o w e d t o c o n f r o n t and t o c r o s s - e x a m i n e t h e m e d i c a l 

e x a m i n e r who had c o n d u c t e d t h e a u t o p s y . 

The r e c o r d i n d i c a t e s t h a t Dr. W i l l i a m A. " A r t " S h o r e s , 

who had p e r f o r m e d t h e a u t o p s y , had l e f t t h e Alabama D e p a r t m e n t 

o f F o r e n s i c S c i e n c e s and was i n c a p a c i t a t e d a t t h e t i m e o f 

t r i a l . H i s n o t e s were n o t a d m i t t e d a t t r i a l , and a n o t h e r 

m e d i c a l e x a m i n e r t e s t i f i e d c o n c e r n i n g S t i d h a m ' s c a u s e o f d e a t h 

and t e s t i f i e d c o n c e r n i n g t h e p h o t o g r a p h s o f S t i d h a m ' s wounds 

as d e p i c t e d i n t h e p h o t o g r a p h s f r o m t h e a u t o p s y . R e v i s has 

f a i l e d t o r a i s e any argument as t o how a c r o s s - e x a m i n a t i o n o f 

Dr. S h o r e s w o u l d have a f f e c t e d h i s d e f e n s e . 
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A l t h o u g h he a r g u e d t h a t t h e m e d i c a l e x a m i n e r ' s t e s t i m o n y 

was i m p o r t a n t b e c a u s e h i s u n c l e had s l i t S t i d h a m ' s t h r o a t , 

w h i c h may have been t h e c a u s e o f d e a t h , Dr. L a u r d i s o n 

t e s t i f i e d t h a t t h e c u t was n o t deep enough t o have r e a c h e d t h e 

a r t e r i e s and t h u s w o u l d have been s u r v i v a b l e . (R. 397.) 

M o r e o v e r , he f u r t h e r d e t e r m i n e d t h a t more t h a n one o f t h e 

g u n s h o t wounds i n f l i c t e d by R e v i s w o u l d have been f a t a l . 

P e r k i n s v. S t a t e , 897 So. 2d 457, 465 ( A l a . C r i m . App. 

2 0 0 4 ) ( " P e r k i n s has s u b m i t t e d n o t h i n g t o s u g g e s t t h a t had he 

had t h e o p p o r t u n i t y t o c r o s s - e x a m i n e Dr. Embry, Dr. Embry 

w o u l d have c h a n g e d h i s o p i n i o n as t o t h e c a u s e o f W y s t e r i a ' s 

d e a t h . We f a i l t o see how Dr. Embry's p r e s e n c e w o u l d have 

added t o t h e ' f a c t - f i n d i n g p r o c e s s . ' ... We n o t e t h a t o u r 

d e c i s i o n i s c o n s i s t e n t w i t h p r e v i o u s d e c i s i o n s i n w h i c h 

Alabama c o u r t s have u p h e l d t h e a d m i s s i o n o f e x p e r t t e s t i m o n y 

b a s e d on t h e r e p o r t o f an u n a v a i l a b l e f o r e n s i c e x p e r t w i t n e s s 

t h r o u g h a n o t h e r e x p e r t w i t n e s s e m p l o y e d by t h e D e p a r t m e n t o f 

F o r e n s i c S c i e n c e s w i t h o u t a d d r e s s i n g t h e C o n f r o n t a t i o n C l a u s e 

i s s u e . See, e.g., H e n d e r s o n v. S t a t e , 583 So. 2d 276, 290-91 

( A l a . C r i m . App. 1 9 9 0 ) , a f f ' d , 583 So. 2d 305 ( A l a . 1 9 9 1 ) . " ) . 
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R e v i s was n o t p r e j u d i c e d by Dr. L a u r d i s o n ' s t e s t i f y i n g 

r a t h e r t h a n Dr. S h o r e s n o r d i d t h e f a c t t h a t Dr. S h o r e s ' s was 

i n c a p a c i t a t e d a t t h e t i m e o f t r i a l a f f e c t Dr. L a u r d i s o n ' s 

t e s t i m o n y . See M i l l s v. S t a t e , [Ms. CR-06-2246, June 27, 2008] 

So. 3d , ( A l a . C r i m . App. 2008 ), a f f i r m e d , [Ms. 

1080350, September 3, 2010] So. 3d ( A l a . 2010) ("Even 

i f G l e n n was i n c o m p e t e n t a t t h e t i m e o f e i t h e r a u t o p s y , any 

c h a l l e n g e t o t h e f a c t s t h a t f o r m e d t h e b a s i s f o r S n e l l ' s 

o p i n i o n went t o t h e w e i g h t t h e j u r y a s s i g n e d t o h i s 

t e s t i m o n y . " ) . 

C. 

R e v i s a r g u e s t h a t t h e a u t o p s y e v i d e n c e was n o t d i s c l o s e d 

b y t h e S t a t e , and t h e r e f o r e , b e c a u s e D r . L a u r d i s o n ' s t e s t i m o n y 

was b a s e d on t h e s e m a t e r i a l s , i t s h o u l d n o t have been a l l o w e d 

i n t o e v i d e n c e . He s p e c i f i c a l l y r e f e r s t o D r . S h o r e s ' s n o t e s . 

The f o l l o w i n g t r a n s p i r e d a t t r i a l d u r i n g t h e c r o s s -

e x a m i n a t i o n o f Dr. L a u r d i s o n : 

"A. [ D r . L a u r d i s o n ] Those a r e t h e h a n d w r i t t e n 
n o t e s t h a t Dr. S h o r e s c r e a t e d . I have a p a r t i a l 
e v i d e n c e f o r m h e r e a l s o t h a t i n d i c a t e s t h e p r e s e n c e 
o f t h e b u l l e t s . 

" [ D e f e n s e c o u n s e l ] : Y o u r Honor, a t t h i s t i m e I 
w o u l d l i k e , i f t h e C o u r t w o u l d p e r m i t me, b e c a u s e o f 
t h e s e r i o u s n a t u r e o f t h i s c a s e t o have -- and t h e 
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f a c t t h a t Dr. S h o r e s i s n ' t h e r e , I w o u l d l i k e t o 
have t h o s e h a n d w r i t t e n n o t e s c o p i e d and made a p a r t 
o f t h e r e c o r d . 

" [ P r o s e c u t o r ] : No o b j e c t i o n . 

"THE COURT: C e r t a i n l y t h e y — have t h e y b e e n 
r e v i e w e d by d e f e n s e c o u n s e l b e f o r e t o d a y ? Were t h e y 
made a v a i l a b l e t o y o u , o r was t h i s t h e f i r s t t i m e 
y o u've s e e n them? 

" [ D e f e n s e c o u n s e l ] : T h a t ' s t h e f i r s t t i m e I ' v e 
se e n t h o s e h a n d w r i t t e n n o t e s as f a r as I know. 

" [ P r o s e c u t o r ] : I ' v e n e v e r been p r o v i d e d w i t h a 
cop y o f them, J u d g e . 

"THE COURT: D u r i n g t h e b r e a k w e ' l l make a c o p y 
o f them, and I presume you want them as p a r t o f t h e 
f i l e , b u t n o t o f f e r e d a nd a d m i t t e d i n t o e v i d e n c e ; i s 
t h a t c o r r e c t ? 

" [ D e f e n s e c o u n s e l ] : S i r ? 

"THE COURT: A r e you a s k i n g t h a t t h e y be o f f e r e d 
and a d m i t t e d i n t o e v i d e n c e ? 

" [ D e f e n s e c o u n s e l ] : Y e s , s i r , I am a s k i n g t h a t 
t h e y be o f f e r e d a nd a d m i t t e d i n t o e v i d e n c e . 

"THE COURT: O b j e c t i o n s t o t h a t ? 

" [ P r o s e c u t o r ] : No, s i r . 

"THE COURT: T h e y ' r e a d m i t t e d . 

" [ D e f e n s e c o u n s e l ] : I f e e l f o r f u t u r e r e v i e w 
t h a t t h a t needs t o be done a t t h i s p o i n t . 

"THE COURT: W e ' l l c o p y what you h a v e , and t h e y 
w i l l be a d m i t t e d i n t o e v i d e n c e as D e f e n d a n t ' s 
E x h i b i t No. 1. W e ' l l do t h a t d u r i n g t h e b r e a k . " 
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(R. 410-11.) 

Thus, t h e p r o s e c u t o r d i d n o t have t h e n o t e s , and t h e r e i s 

no e v i d e n c e t h a t t h e p r o s e c u t o r d e l i b e r a t e l y w i t h h e l d them. 

F u r t h e r , a c o p y was made f o r t h e d e f e n s e by t h e t r i a l c o u r t . 

See Ex p a r t e W i n d s o r , 683 So. 2d 1042, 1055 ( A l a . 

1 9 9 6 ) ( f i n d i n g "'no e v i d e n c e t h a t t h e S t a t e f a i l e d t o make t h a t 

e v i d e n c e a v a i l a b l e as s o o n as p r a c t i c a b l e i n t h i s c a s e ' " ) . See  

a l s o T a y l o r v. S t a t e , 666 So. 2d 36, 54 ( A l a . C r i m . App. 

1 9 9 4 ) ( " T h e r e i s no e v i d e n c e t h a t t h e p r o s e c u t o r d e l i b e r a t e l y 

w i t h h e l d any e v i d e n c e f r o m t h e a p p e l l a n t . T h e r e i s no 

i n d i c a t i o n t h a t t h e b e l a t e d d i s c o v e r y o f t h i s o r a l s t a t e m e n t 

p r e j u d i c e d t h e a p p e l l a n t . P r e j u d i c e c a u s e d by t h e l a t e 

d i s c l o s u r e i s a ' p r e r e q u i s i t e f o r a r e v e r s a l on t h i s i s s u e . ' 

P e t t w a y [v. S t a t e ] , 607 So. 2d [325] a t 332 

[ ( A l a . C r i m . A p p . 1 9 9 2 ) ] . See S t e w a r t v. S t a t e , 601 So. 2d 491, 

499 ( A l a . C r . A p p . 1 9 9 2 ) ; R o b i n s o n v. S t a t e , 577 So. 2d 928, 930 

( A l a . C r . A p p . 1 9 9 0 ) ; Brown v. S t a t e , 545 So. 2d 106, 114-15 

( A l a . C r . A p p . 1 9 8 8 ) , a f f i r m e d , 545 So. 2d 122 ( A l a . ) , c e r t . 

d e n i e d , 493 U.S. 900, 110 S.Ct. 257, 107 L.Ed. 2d 206 

( 1 9 8 9 ) . " ) . 
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M o r e o v e r , R e v i s has f a i l e d t o show o r a r g u e any p r e j u d i c e 

as a r e s u l t o f h i s i n a b i l i t y t o r e v i e w t h e n o t e s u n t i l t r i a l . 

See R e y n o l d s v. S t a t e , [Ms. CR-07-443, O c t o b e r 1, 2010] 

50. 3d , ( A l a . Crim. App. 2010)("Reynolds has not 

d e m o n s t r a t e d t h a t h a d he been p r o v i d e d t h e n o t e s ' t h e r e i s a 

r e a s o n a b l e p r o b a b i l i t y t h a t ... t h e r e s u l t o f t h e p r o c e e d i n g 

w o u l d have been d i f f e r e n t . ' G i l e s , 906 So. 2d a t 9 7 3 . " ) . See  

a l s o J e n n i n g s v. S t a t e , 965 So. 2d 1112, 1119-26 ( A l a . C r i m . 

App. 2 0 0 6 ) . 

I l l . 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n a d m i t t i n g 

p h y s i c a l e v i d e n c e t h a t he s a y s l a c k e d a p r o p e r c h a i n o f 

c u s t o d y . He s p e c i f i c a l l y r e f e r s t o t h e v i c t i m ' s b ody, a u t o p s y 

e v i d e n c e c o l l e c t e d f r o m t h e body, t h e r i f l e , t h e b u l l e t s , and 

t h e s h e l l c a s i n g s . He c o n t e n d s t h a t "a c o m p l e t e f a i l u r e t o 

keep t r a c k o f t h e e v i d e n c e " and " s l o p p y p o l i c e work" 

u n d e r m i n e d t h e r e l i a b i l i t y o f t h e e v i d e n c e and " d e s t r o y e d t h e 

c h a i n o f c u s t o d y f r o m t h e v e r y b e g i n n i n g . " ( R e v i s ' s b r i e f a t 

51. ) 

" ' I n Ex p a r t e S l a t o n , 680 So. 2d 909 ( A l a . 
1 9 9 6 ) , c e r t . d e n i e d , 519 U.S. 1079, 117 S.Ct. 742, 
136 L.Ed. 2d 680 ( 1 9 9 7 ) , t h e A l a b a m a Supreme C o u r t 
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d i s c u s s e d t h e r e q u i r e m e n t s f o r e s t a b l i s h i n g t h e 
c h a i n o f c u s t o d y : 

"'"Ex p a r t e H o l t o n , 590 So. 
2d 918 ( A l a . 1 9 9 1 ) , s e t s f o r t h 
t h e l e g a l a n a l y s i s t o be a p p l i e d 
i n d e t e r m i n i n g i f a p r o p e r c h a i n 
o f c u s t o d y has been e s t a b l i s h e d : 

"'"'The c h a i n o f 
c u s t o d y i s composed o f 
" l i n k s . " A " l i n k " i s 
anyone who h a n d l e d t h e 
i t e m . The S t a t e must 
i d e n t i f y e a c h l i n k f r o m 
t h e t i m e t h e i t e m was 
s e i z e d . I n o r d e r t o 
show a p r o p e r c h a i n o f 
c u s t o d y , t h e r e c o r d 
must show e a c h l i n k and 
a l s o t h e f o l l o w i n g w i t h 
r e g a r d t o e a c h l i n k ' s 
p o s s e s s i o n o f t h e i t e m : 
"(1) [ t h e ] r e c e i p t o f 
t h e i t e m ; (2) [ t h e ] 
u l t i m a t e d i s p o s i t i o n o f 
t h e i t e m , i . e . , 
t r a n s f e r , d e s t r u c t i o n , 
o r r e t e n t i o n ; and (3) 
[ t h e ] s a f e g u a r d i n g and 
h a n d l i n g o f t h e i t e m 
b e t w e e n r e c e i p t and 
d i s p o s i t i o n . " 
I m w i n k l e r e i d , T h e 
I d e n t i f i c a t i o n o f 
O r i g i n a l , R e a l 
E v i d e n c e , 61 M i l . L . R e v . 
145, 159 ( 1 9 7 3 ) . 

" ' " ' l f t h e S t a t e o r 
any o t h e r p r o p o n e n t o f 
d e m o n s t r a t i v e e v i d e n c e , 
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f a i l s t o i d e n t i f y a 
l i n k o r f a i l s t o show 
f o r t h e r e c o r d any one 
o f t h e t h r e e c r i t e r i a 
as t o e a c h l i n k , t h e 
r e s u l t i s a ' m i s s i n g ' 
l i n k , a nd t h e i t e m i s 
i n a d m i s s i b l e . I f , 
however, t h e S t a t e has 
shown e a c h l i n k a nd has 
s h o w n a l l t h r e e 
c r i t e r i a as t o e a c h 
l i n k , b u t has done so 
w i t h c i r c u m s t a n t i a l 
e v i d e n c e , as o p p o s e d t o 
t h e d i r e c t t e s t i m o n y o f 
t h e " l i n k , " as t o one 
o r more c r i t e r i a o r as 
t o one o r more l i n k s , 
t h e r e s u l t i s a "weak" 
l i n k . When t h e l i n k i s 
"weak," q u e s t i o n o f 
c r e d i b i l i t y a nd w e i g h t 
i s p r e s e n t e d , n o t one 
o f a d m i s s i b i l i t y . ' 

"'"590 So. 2d a t 920. W h i l e e a c h 
l i n k i n t h e c h a i n o f c u s t o d y must 
be i d e n t i f i e d , i t i s n o t 
n e c e s s a r y t h a t e a c h l i n k t e s t i f y 
i n o r d e r t o p r o v e a c o m p l e t e 
c h a i n o f c u s t o d y . H a r r i s o n v.  
S t a t e , 650 So. 2d 603 ( A l a . C r i m . 
App. 19 9 4 ) . " 

"'680 So. 2d a t 918. " ' l n o r d e r t o 
e s t a b l i s h a p r o p e r c h a i n , t h e S t a t e must 
show t o a " r e a s o n a b l e p r o b a b i l i t y t h a t t h e 
o b j e c t i s i n t h e same c o n d i t i o n a s , and n o t 
s u b s t a n t i a l l y d i f f e r e n t f r o m , i t s c o n d i t i o n 
a t t h e commencement o f t h e c h a i n . " ' " I n g r a m  
v. S t a t e , 779 So. 2d 1225, 1254 ( A l a . C r i m . 
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App. 1999) ( q u o t i n g Ex p a r t e H o l t o n , 590 
So. 2d a t 919-20 ( c i t a t i o n o m i t t e d i n 
H o l t o n ) ) , a f f ' d , 779 So. 2d 1283 ( A l a . 
2 0 0 0 ) , c e r t . d e n i e d , 531 U.S. 1193, 121 
S.Ct. 1194, 149 L . E d . 2 d 109 ( 2 0 0 1 ) . 
" [ E ] v i d e n c e t h a t an i t e m has been s e a l e d i s 
a d e q u a t e c i r c u m s t a n t i a l e v i d e n c e t o 
e s t a b l i s h t h e h a n d l i n g and s a f e g u a r d i n g o f 
t h e i t e m . " Lane v. S t a t e , 644 So. 2d 1318, 
1321 ( A l a . C r i m . App. 1 9 9 4 ) ; see a l s o 
I n g r a m v. S t a t e , 779 So. 2d a t 1254. 
A d d i t i o n a l l y , " ' [ c ] h a i n o f c u s t o d y 
r e q u i r e m e n t s do n o t a p p l y w i t h t h e same 
f o r c e t o i t e m s o f e v i d e n c e w h i c h a r e u n i q u e 
and i d e n t i f i a b l e i n t h e m s e l v e s . ' " Ex p a r t e  
S c o t t , 728 So. 2d 172, 182 ( A l a . 1998) 
( q u o t i n g Magwood v. S t a t e , 494 So. 2d 124, 
144 ( A l a . C r i m . App. 1 9 8 5 ) , a f f ' d , 494 So. 
2d 154 ( A l a . ) , c e r t . d e n i e d , 479 U.S. 995, 
107 S.Ct. 599, 93 L.Ed.2d 599 ( 1 9 8 6 ) ) , 
c e r t . d e n i e d , 528 U.S. 831, 120 S.Ct. 87, 
c o o T T o 001 / i n n n \ 528 U.S. 831 ( 1 9 9 9 ) . 

" '  

" ' " P h y s i c a l 
e v i d e n c e c o n n e c t e d w i t h 
o r c o l l e c t e d i n t h e 
i n v e s t i g a t i o n o f a 
c r i m e s h a l l n o t be 
e x c l u d e d f r o m 
c o n s i d e r a t i o n b y a j u r y 
o r c o u r t due t o a 
f a i l u r e t o p r o v e t h e 
c h a i n o f c u s t o d y o f t h e 
e v i d e n c e . Whenever a 
w i t n e s s i n a c r i m i n a l 
t r i a l i d e n t i f i e s a 
p h y s i c a l p i e c e o f 
e v i d e n c e c o n n e c t e d w i t h 
o r c o l l e c t e d i n t h e 
i n v e s t i g a t i o n o f a 
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c r i m e , t h e e v i d e n c e 
s h a l l be s u b m i t t e d t o 
t h e j u r y o r c o u r t f o r 
w h a t e v e r w e i g h t t h e 
j u r y o r c o u r t may deem 
p r o p e r . The t r i a l c o u r t 
i n i t s c h a r g e t o t h e 
j u r y s h a l l e x p l a i n any 
b r e a k i n t h e c h a i n o f 
c u s t o d y c o n c e r n i n g t h e 
p h y s i c a l e v i d e n c e . ' 

"'§12-21-13, A l a . Code 1975. T h e r e f o r e , any 
q u e s t i o n as t o t h e a d e q u a c y o f t h e 
s a f e g u a r d i n g and h a n d l i n g o f t h e e v i d e n c e 
d i d n o t go t o i t s a d m i s s i b i l i t y . R a t h e r , i t 
went t o t h e w e i g h t t h e j u r y w o u l d a s s i g n t o 
t h e e v i d e n c e . ' 

" M a r t i n v. S t a t e , 931 So. 2d 736, 748-49 ( A l a . 
C r i m . App. 2 0 0 3 ) ; a f f ' d i n p a r t , r e v ' d i n p a r t 
u n r e l a t e d g r o u n d , 9 3 1 So. 2d 759 ( A l a . 2004.) u n r e l a t e d g r o u n d , 9 3 1 So. 

" ' A d d i t i o n a l l y , 

on 

"'"'"'The p u r p o s e 
f o r r e q u i r i n g t h a t t h e 
c h a i n o f c u s t o d y be 
shown i s t o e s t a b l i s h 
t o a r e a s o n a b l e 
p r o b a b i l i t y t h a t t h e r e 
has been no t a m p e r i n g 
w i t h t h e e v i d e n c e . " Ex  
p a r t e J o n e s , 592 So. 2d 
210, 212 ( A l a . 1 9 9 1 ) ; 
H a r r e l l v. S t a t e , 60 8 
So. 2d 434, 437 ( A l a . 
C r . App. 19 9 2 ) ; S m i t h 
v. S t a t e , 583 So. 2d 
990 ( A l a . C r . App. 
1 9 9 1 ) , c e r t . d e n i e d , 
583 So. 2d 993 ( A l a . 
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" B r o a d n a x v. 

1 9 9 1 ) . M o r e o v e r , t h e 
e v i d e n c e n e e d n o t 
n e g a t e t h e r e m o t e s t 
p o s s i b i l i t y o f s u b s t i ¬
t u t i o n , a l t e r a t i o n , o r 
t a m p e r i n g , b u t i n s t e a d 
must p r o v e t o a 
r e a s o n a b l e p r o b a b i l i t y 
t h a t t h e i t e m i s t h e 
same as i t was a t t h e 
b e g i n n i n g o f t h e c h a i n . 
H a r r e l l , a t 437; Ex  
p a r t e W i l l i a m s , 548 So. 
2d 518 ( A l a . 1 9 8 9 ) . 
E v i d e n c e h a s be e n h e l d 
c o r r e c t l y a d m i t t e d e v e n 
when t h e c h a i n o f 
c u s t o d y has a weak o r 
m i s s i n g l i n k . G o r d o n v.  
S t a t e , 587 So. 2d 427, 
433 ( A l a . C r . App. 
1990) , r e v ' d , 587 So. 
2d 434 ( A l a . ) , on 
remand, 587 So. 2d 435 
( A l a . C r . A p p . ) , a p p e a l 
a f t e r remand, 591 So. 
2d 149 ( A l a . C r . App. 
1991) ; S h u t e v. S t a t e , 
469 So. 2d 670, 674 
( A l a . C r . A p p . 
1 9 8 4 ) . " ' " ' 

. S t a t e , 825 So. 2d 134, 170 ( A l a . C r i m . 
App. 2 0 0 0 ) . 

R e y n o l d s v. S t a t e , [Ms. CR-07-0443, O c t o b e r 1, 2010] So. 

3d , ( A l a . C r i m . App. 2 0 1 0 ) . 

A. 
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R e v i s f i r s t c o n t e n d s t h a t t h e S t a t e f a i l e d t o e s t a b l i s h 

a p r o p e r c h a i n o f c u s t o d y as t o t h e b a l l i s t i c s e v i d e n c e , 

i n c l u d i n g f o u r f i r e d b u l l e t s , an e n v e l o p e c o n t a i n i n g 5 s h e l l 

c a s i n g s , a n d an e n v e l o p e c o n t a i n i n g 17 s h e l l c a s i n g s . 

However, t h e S t a t e p r o v e d t h a t t h e f o u r f i r e d b u l l e t s , 

w h i c h were r e c o v e r e d f r o m t h e s c e n e o f t h e o f f e n s e b e c a u s e 

t h e y h a d f a i l e d t o s t r i k e t h e v i c t i m , were g a t h e r e d b y b e i n g 

dug o u t o f a w a l l o f t h e v i c t i m ' s t r a i l e r b y I n v e s t i g a t o r 

Ronny V i c k e r y o f t h e M a r i o n C o u n t y S h e r i f f ' s D e p a r t m e n t . (R. 

320.) He t h e n t r a n s p o r t e d them t o H u n t s v i l l e t o t h e A l a b a m a 

D e p a r t m e n t o f F o r e n s i c S c i e n c e ' s l a b where t h e y were t e s t e d b y 

Tammi F u l g h a m . 1 6 (R. 320-21, 465-66.) I n v e s t i g a t o r Tommy Moore 

o f t h e M a r i o n C o u n t y D i s t r i c t A t t o r n e y ' s O f f i c e r e t r i e v e d t h e 

b u l l e t s a f t e r t h e y were t e s t e d , and t h e y were p l a c e d i n a 

v a u l t a t t h e M a r i o n C o u n t y S h e r i f f ' s D e p a r t m e n t . 1 7 (R. 322.) 

1 6Tammi F u l g h a m i s a l s o r e f e r r e d t o a t t r i a l as Tammi 
R i c k e t t s b e c a u s e o f a r e c e n t m a r r i a g e . F o r t h e s a k e o f 
c o n s i s t e n c y , t h i s o p i n i o n w i l l r e f e r t o h e r as Tammi Fulgham. 
(R. 433.) 

1 7The b u l l e t s removed f r o m t h e v i c t i m ' s b o d y were t a k e n b y 
M a t h i s D y a r , who w o r k e d w i t h t h e D e p a r t m e n t o f F o r e n s i c 
S c i e n c e s a n d who w i t n e s s e d t h e a u t o p s y , t o t h e l a b i n 
B i r m i n g h a m , where t h e y were t e s t e d b y Tammi Fulgham. (R. 418¬
19, 420-21.) 
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The f i v e s h e l l c a s i n g s f r o m t h e s c e n e were c o l l e c t e d b y 

S e l w y n J o n e s o f t h e A l a b a m a D e p a r t m e n t o f F o r e n s i c S c i e n c e s . 

(R. 339-40, 362.) They were t h e n g i v e n t o I n v e s t i g a t o r Ronny 

V i c k e r y . (R. 354.) They were l a t e r t e s t e d b y Tammi F u l g h a m a t 

t h e A l a b a m a D e p a r t m e n t o f F o r e n s i c S c i e n c e s l a b i n H u n t s v i l l e . 

(R. 429, 466-67.) She r e t u r n e d them t o I n v e s t i g a t o r Tommy 

Moore o f t h e d i s t r i c t a t t o r n e y ' s o f f i c e . (R. 455.) They were 

k e p t i n t h e v a u l t a t t h e s h e r i f f ' s d e p a r t m e n t . (R. 322.) 

The 17 s h e l l c a s i n g s were r e c o v e r e d b y I n v e s t i g a t o r Ted 

S m i t h o f t h e d i s t r i c t a t t o r n e y ' s o f f i c e f r o m an a r e a a r o u n d 

t h e r e s i d e n c e o f a t h i r d p a r t y who h a d b e e n i n v e s t i g a t e d 

e a r l i e r c o n c e r n i n g S t i d h a m ' s m u r d e r . (R. 425-26.) They were 

t u r n e d o v e r t o I n v e s t i g a t o r Ronny V i c k e r y and l a t e r t o t h e 

Al a b a m a D e p a r t m e n t o f F o r e n s i c S c i e n c e s f o r t e s t i n g . (R. 427, 

467, 470.) I t was d e t e r m i n e d t h a t t h e s e c a s i n g s were n o t f i r e d 

f r o m t h e same r i f l e a nd t h e y d i d n o t ma t c h t h e o t h e r c a s i n g s . 

They were n o t a d m i t t e d a t t r i a l . 

T hus, t h e S t a t e e s t a b l i s h e d a s u f f i c i e n t c h a i n o f c u s t o d y 

as t o t h i s b a l l i s t i c s e v i d e n c e t o e n s u r e i t s a u t h e n t i c i t y and 

t o e n s u r e t h a t i t was n o t t a m p e r e d w i t h . 

B. 
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As t o t h e c h a i n o f c u s t o d y o f t h e r i f l e , I n v e s t i g a t o r Ted 

S m i t h o f t h e d i s t r i c t a t t o r n e y ' s o f f i c e t e s t i f i e d t h a t he 

l e a r n e d o f t h e r i f l e t h r o u g h a t i p f r o m Shane S w i n n e y , who h a d 

d i s c o v e r e d t h e v i c t i m ' s b ody. S w i n n e y i n d i c a t e d t h a t B u r l o n 

M a u l d i n may have t h e murder weapon i n h i s p o s s e s s i o n . M a u l d i n 

t e s t i f i e d t h a t he h a d o r i g i n a l l y k e p t two g u ns, i n c l u d i n g t h e 

r i f l e , a nd some b u l l e t s f o r R e v i s ' s u n c l e . However, M a u l d i n 

h a d c o n t a c t e d R e v i s ' s u n c l e t o remove t h e guns and b u l l e t s 

when he became aware t h a t t h e r i f l e he was k e e p i n g was t h e 

same t y p e o f r i f l e t h a t h a d been u s e d t o k i l l S t i d h a m . M a u l d i n 

and R e v i s ' s u n c l e h a d t h e n t a k e n t h e guns and b u l l e t s t o H e l e n 

C o l e ' s h o u s e . 

A f t e r b e i n g i n f o r m e d o f t h e l o c a t i o n o f t h e r i f l e b y 

M a u l d i n , I n v e s t i g a t o r Ted S m i t h o f t h e d i s t r i c t a t t o r n e y ' s 

o f f i c e a s k e d M a u l d i n t o go t o H e l e n C o l e ' s h o use and f i r e t h e 

r i f l e u s i n g t h e b u l l e t s f r o m R e v i s ' s u n c l e , so t h a t t h e 

c a s i n g s c o u l d be t e s t e d a g a i n s t t h e b a l l i s t i c s e v i d e n c e f r o m 

t h e s c e n e o f t h e m u r d e r . M a u l d i n t e s t i f i e d t h a t he f i r e d t h e 

r i f l e i n t o a j u g o f w a t e r and r e t r i e v e d two s h e l l c a s i n g s , 

w h i c h he t o o k t o I n v e s t i g a t o r S m i t h . I n v e s t i g a t o r S m i t h t o o k 

t h e c a s i n g s t o t h e A l a b a m a D e p a r t m e n t o f F o r e n s i c s S c i e n c e s 
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l a b i n H u n t s v i l l e where t h e y were t e s t e d by Tammi Fu l g h a m ; 

t h e c a s i n g s were d e t e r m i n e d t o mat c h t h o s e r e c o v e r e d f r o m t h e 

s c e n e . 

I n v e s t i g a t o r Moore, I n v e s t i g a t o r Ronny V i c k e r y , a nd 

S h e r i f f K e v i n W i l l i a m s , p u r s u a n t t o a s e a r c h w a r r a n t , 

r e c o v e r e d t h e r i f l e f r o m H e l e n C o l e , who was k e e p i n g t h e r i f l e 

f o r R e v i s ' s u n c l e . (R. 453.) Moore t e s t i f i e d t h a t C o l e had 

s t a t e d t h a t she had k e p t t h e r i f l e i n h e r c l o s e t . (R. 450.) 

I n v e s t i g a t o r Moore t h e n t o o k t h e r i f l e t o Tammi F u l g h a m w i t h 

t h e D e p a r t m e n t o f F o r e n s i c S c i e n c e s i n H u n t s v i l l e . (R. 454.) 

He r e c e i v e d t h e r i f l e a f t e r i t was t e s t e d . (R. 455-56.) 

He a l s o t o o k t h e r i f l e t o be t e s t e d f o r f i n g e r p r i n t s b y 

p r o f e s s o r T i a H a l l a t W a l l a c e S t a t e U n i v e r s i t y . (R. 459.) 

I n v e s t i g a t o r Moore t e s t i f i e d t h a t she had i n d i c a t e d t h a t t h e 

gun had a p p e a r e d t o have been w i p e d c l e a n , and she had f o u n d 

no f i n g e r p r i n t s . ( R . 459.) 

R e v i s a r g u e s t h a t t h e c h a i n o f c u s t o d y had m i s s i n g l i n k s 

b e c a u s e P r o f e s s o r H a l l d i d n o t t e s t i f y , b e c a u s e an o f f i c e r 

k e p t t h e r i f l e o v e r a weekend b e f o r e t r a n s p o r t i n g i t t o t h e 

Alabama D e p a r t m e n t o f F o r e n s i c S c i e n c e s , and b e c a u s e a 
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c i v i l i a n t e s t - f i r e d t h e r i f l e t o r e t r i e v e t h e c a s i n g s f o r 

t e s t i n g . 

A l t h o u g h P r o f e s s o r H a l l d i d n o t t e s t i f y , t h e r i f l e had 

a l r e a d y been m a t c h e d t o t h e c a s i n g s f o u n d a t t h e s c e n e . The 

p r o f e s s o r , a f t e r r e c e i v i n g t h e r i f l e f r o m I n v e s t i g a t o r Moore, 

c o n d u c t e d t h r e e t e s t s , a c c o r d i n g t o I n v e s t i g a t o r Moore, and 

f o u n d no f i n g e r p r i n t s . T h i s l i n k c o n s t i t u t e s a weak l i n k , 

b e c a u s e a l t h o u g h e a c h l i n k must be i d e n t i f i e d by t h e S t a t e ' s 

e v i d e n c e , i t i s n o t n e c e s s a r y t h a t t h e r e be t e s t i m o n y f r o m 

e a c h l i n k i n o r d e r t o p r o v e a c o m p l e t e c h a i n o f c u s t o d y . 

R e y n o l d s v. S t a t e , So. 3d a t , q u o t i n g M a r t i n v. S t a t e , 

931 So. 2d 736, 748-4 9 ( A l a . C r i m . App. 2 0 0 3 ) , a f f i r m e d i n 

p a r t , r e v e r s e d i n p a r t on u n r e l a t e d g r o u n d , 931 So. 2d 759 

( A l a . 2 0 0 4 ) , c i t i n g i n t u r n H a r r i s o n v. S t a t e , 650 So. 2d 603, 

605 ( A l a . C r i m . App. 1 9 9 4 ) . I f t h e S t a t e has s u f f i c i e n t l y 

shown e a c h l i n k , " b u t has done so w i t h c i r c u m s t a n t i a l 

e v i d e n c e , as o p p o s e d t o t h e d i r e c t t e s t i m o n y o f t h e ' l i n k , ' as 

t o one o r more c r i t e r i a o r as t o one o r more l i n k s , t h e r e s u l t 

i s a 'weak' l i n k . When t h e l i n k i s 'weak,' a q u e s t i o n o f 

c r e d i b i l i t y and w e i g h t i s p r e s e n t e d , n o t one o f 
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a d m i s s i b i l i t y . " Ex p a r t e H o l t o n , 590 So. 2d 918, 920 ( A l a . 

1991.) 

The p o r t i o n o f t h e r e c o r d t o w h i c h R e v i s a l l u d e s 

c o n c e r n i n g an o f f i c e r ' s k e e p i n g t h e r i f l e o v e r t h e week-end 

a d d r e s s e s t e s t i m o n y a t a p r e t r i a l h e a r i n g by I n v e s t i g a t o r Ted 

S m i t h . I n v e s t i g a t o r S m i t h s t a t e d t h a t he b e l i e v e d t h a t 

I n v e s t i g a t o r Moore had t a k e n t h e guns f r o m H e l e n C o l e ' s house 

t o t h e d i s t r i c t a t t o r n e y ' s o f f i c e t o be s t o r e d o v e r t h e 

weekend b e f o r e he c o u l d t a k e them t o t h e f o r e n s i c s l a b on 

Monday. I n v e s t i g a t o r Moore a l s o t e s t i f i e d a t t h e p r e t r i a l 

h e a r i n g t h a t he had t a k e n t h e r i f l e t o t h e f o r e n s i c - s c i e n c e s 

l a b t o c o n d u c t a b a l l i s t i c s i n v e s t i g a t i o n on i t ; and t h a t 

Tammy Ward, a l a b t e c h n i c i a n , had t e l e p h o n e d him l a t e r t h a t 

day t o s t a t e t h a t t h e y had m a t c h e d t h e r i f l e t o t h e c a s i n g s 

f r o m t h e s c e n e o f t h e o f f e n s e . 

A t most, t h e i n d i c a t i o n t h a t t h e r i f l e was s t o r e d o v e r 

t h e weekend a t t h e d i s t r i c t a t t o r n e y ' s o f f i c e was a weak l i n k 

and n o t a m i s s i n g l i n k i n t h e c h a i n o f c u s t o d y . " I n o r d e r t o 

e s t a b l i s h a p r o p e r c h a i n , t h e S t a t e must show t o a ' r e a s o n a b l e 

p r o b a b i l i t y t h a t t h e o b j e c t i s i n t h e same c o n d i t i o n a s , and 

n o t s u b s t a n t i a l l y d i f f e r e n t f r o m , i t s c o n d i t i o n a t t h e 
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commencement o f t h e c h a i n . ' McCray v. S t a t e , 548 So. 2d 573, 

576 ( A l a . C r i m . App. 1 9 8 8 ) . " Ex p a r t e H o l t o n , 590 So. 2d a t 

920. 

F i n a l l y , M a u l d i n ' s t e s t - f i r i n g o f t h e r i f l e d i d n o t 

c o n t a m i n a t e t h e r i f l e , n o r was t h e r e any i n d i c a t i o n o f 

t a m p e r i n g w i t h t h e r i f l e as he d i d s o . The c a s i n g s t h a t he 

o b t a i n e d were u s e d t o c o n n e c t t h e r i f l e t o t h e c a s i n g s f r o m 

t h e s c e n e so t h a t a s e a r c h w a r r a n t c o u l d be o b t a i n e d t o 

r e t r i e v e t h e r i f l e . The r i f l e was t h e n t e s t e d a t t h e f o r e n s i c s 

l a b t o d e t e r m i n e w h e t h e r i t was t h e murder weapon. Thus, t h o s e 

c a s i n g s o b t a i n e d by M a u l d i n r e l a t e d o n l y t o t h e s e c u r i n g o f a 

s e a r c h w a r r a n t . The S t a t e had n o t s e i z e d t h e r i f l e b e f o r e 

e x e c u t i n g t h e s e a r c h w a r r a n t ; and t h e r e f o r e , t h e c h a i n o f 

c u s t o d y had n o t y e t begun. 

"As t h i s C o u r t e x p l a i n e d i n B u r r e l l v. S t a t e , 
689 So. 2d 992 ( A l a . C r i m . App. 1 9 9 6 ) : 

" ' P r o p e r a n a l y s i s o f a c h a i n o f 
c u s t o d y q u e s t i o n , however, does n o t b e g i n 
a t t h e t i m e o f t h e o f f e n s e ; t h e c h a i n o f 
c u s t o d y b e g i n s when [ t h e ] i t e m o f e v i d e n c e 
i s s e i z e d by t h e S t a t e . S t a t e v. C o n r a d , 
241 Mont. 1 , 785 P. 2d 185 (1 9 9 0 ) ; 2 9A 
Am.Jur.2d, E v i d e n c e § 947 (1994 ed.) ("The 
c h a i n - o f - c u s t o d y r u l e does n o t r e q u i r e t h e 
p r o s e c u t i o n t o a c c o u n t f o r t h e p o s s e s s i o n 
o f e v i d e n c e b e f o r e i t comes i n t o t h e i r 
h ands.") Anyone who has h a n d l e d e v i d e n c e i n 
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t h e S t a t e ' s p o s s e s s i o n i s a " l i n k " i n t h e 
c h a i n o f c u s t o d y ; once t h e e v i d e n c e i s i n 
t h e S t a t e ' s p o s s e s s i o n , i t i s t h e S t a t e ' s 
d u t y t o a c c o u n t f o r e a c h l i n k . § 12-21-13, 
Code o f Alabama ( 1 9 7 5 ) . See, Ex p a r t e 
H o l t o n , 590 So.2d 918, 920 ( A l a . 1 9 9 1 ) . ' 

"689 So. 2d a t 995-96 ( e m p h a s i s a d d e d ) . See a l s o 
B i r g e v. S t a t e , 973 So. 2d 1085 ( A l a . C r i m . App. 
2 0 0 7 ) ; Yeomans v. S t a t e , 898 So. 2d 878 ( A l a . C r i m . 
App. 2004 ); B a i r d v. S t a t e , 849 So. 2d 223 ( A l a . 
C r i m . App. 2 0 0 2 ) ; and P o w e l l v. S t a t e , 796 So. 2d 
404 ( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 796 So. 2d 434 

( A l a . 2 0 0 1 ) . " 

Lane v. S t a t e , [Ms. CR-05-1443, F e b r u a r y 5, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . 

C. 

R e v i s a l s o a r g u e s t h a t t h e r e was no c h a i n o f c u s t o d y as 

t o t h e v i c t i m ' s body and t h a t t h e r e f o r e any e v i d e n c e g a i n e d 

f r o m t e s t i n g t h e body, i n c l u d i n g t h e b u l l e t s removed f r o m 

S t i d h a m , was i n a d m i s s i b l e . 

R e v i s d i d n o t a r g u e any i m p r o p r i e t y i n t h e c h a i n o f 

c u s t o d y as t o t h e v i c t i m ' s body a t t r i a l ; t h e r e f o r e , t h i s 

i s s u e must be a n a l y z e d p u r s u a n t t o t h e p l a i n - e r r o r r u l e . R u l e 

45A, A l a . R . A p p . P . 

The r e c o r d i n d i c a t e s t h a t t h e body was removed f r o m t h e 

s c e n e by t h e c o r o n e r . (R. 340.) M o r e o v e r , t h e r e c o r d c o n t a i n s 

a r e c e i p t - o f - b o d y f o r m f r o m t h e Alabama D e p a r t m e n t o f F o r e n s i c 
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S c i e n c e s s h o w i n g t h a t t h e body was r e c e i v e d on F e b r u a r y 23, 

2004, a t 10:25 a.m. (C. 387.) A l t h o u g h t h e m e d i c a l e x a m i n e r 

who c o n d u c t e d t h e a u t o p s y d i d n o t t e s t i f y , M a t t D y a r , a d e a t h 

i n v e s t i g a t o r w i t h t h e Alabama D e p a r t m e n t o f F o r e n s i c S c i e n c e s , 

t e s t i f i e d t h a t he a t t e n d e d t h e a u t o p s y and a s s i s t e d t h e 

m e d i c a l e x a m i n e r . He t h e n t o o k e v i d e n c e f r o m t h e l a b t o be 

t e s t e d . He t o o k t h e b u l l e t s t o be t e s t e d t o M i c h e l l e Wheat, 

and u l t i m a t e l y t h e y were t e s t e d by Tammi Fulgham. 

Th e r e i s no e v i d e n c e o f t a m p e r i n g and no i n d i c a t i o n o f 

p l a i n e r r o r i n t h e a d m i s s i o n o f e v i d e n c e r e t r i e v e d f r o m t h e 

v i c t i m ' s body. See Lee v. S t a t e , 8 98 So. 2d 790, 850 ( A l a . 

C r i m . App. 2 0 0 1 ) , c e r t . d e n i e d , 898 So. 2d 874 ( A l a . ) , c e r t . 

d e n i e d , 543 U.S. 924 ( 2 0 0 4 ) ( " T h e r e c o r d does n o t s u g g e s t t h a t 

t h e b o d i e s were t a m p e r e d w i t h o r a l t e r e d b e f o r e t h e y a r r i v e d 

a t t h e l a b o r a t o r y where Wanger p e r f o r m e d t h e a u t o p s i e s . 

F i n a l l y , t h e a p p e l l a n t does n o t a l l e g e t h a t t h e b o d i e s were 

t a m p e r e d w i t h o r a l t e r e d , and he has n o t e x p l a i n e d how he has 

been d e n i e d a s u b s t a n t i a l r i g h t o r how t h e f a i l u r e t o show a 

c h a i n o f c u s t o d y f o r t h e b o d i e s has a f f e c t e d t h e f a i r n e s s and 

i n t e g r i t y o f h i s t r i a l so as t o r i s e t o t h e l e v e l o f p l a i n 
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e r r o r . T h e r e f o r e , we do n o t f i n d t h a t t h e r e was any p l a i n 

e r r o r i n t h i s r e g a r d . " ) 

IV. 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n a d m i t t i n g 

e v i d e n c e c o n c e r n i n g h i s u n c l e ' s r i f l e . S p e c i f i c a l l y , he r e f e r s 

t o a l l e g e d l y u n r e l i a b l e f i r e a r m s - i d e n t i f i c a t i o n t e s t i m o n y and 

t o e v i d e n c e c o n c e r n i n g t h e l a c k o f f i n g e r p r i n t s w i t h o u t t h e 

p r e s e n c e o f t h e p r o f e s s o r who had t e s t e d t h e r i f l e f o r 

f i n g e r p r i n t s . 

R e v i s d i d n o t o b j e c t t o e i t h e r o f t h e s e i s s u e s a t t r i a l ; 

t h e r e f o r e , any a l l e g e d e r r o r must r i s e t o t h e l e v e l o f p l a i n 

e r r o r . R u l e 45A, A l a . R . A p p . P . 

A. 

R e v i s a r g u e s t h a t t h e t e s t i m o n y o f t h e f i r e a r m s and 

t o o l m a r k s e x a m i n e r f o r t h e Alabama D e p a r t m e n t o f F o r e n s i c 

S c i e n c e s , w h e r e i n she t e s t i f i e d t h a t h e r t e s t i n g r e v e a l e d t h a t 

t h e b u l l e t s f r o m t h e v i c t i m ' s body and t h e c a s i n g s f o u n d a t 

t h e s c e n e m a t c h e d t e s t b u l l e t s f i r e d f r o m R e v i s ' s u n c l e ' s 

r i f l e , was i n a d m i s s i b l e . He s u b m i t s t h a t she c o u l d n o t so 

t e s t i f y b e c a u s e , he s a y s , she was n e v e r q u a l i f i e d as an e x p e r t 

and h e r t e s t i m o n y c o n c e r n i n g h e r q u a l i f i c a t i o n s , and h e r 
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t e s t i n g d i d n o t meet t h e s t a n d a r d f o r t h e a d m i s s i o n o f e x p e r t 

t e s t i m o n y . 

D e s p i t e R e v i s ' s argument t h a t t h e w i t n e s s ' s t e s t i m o n y 

f a i l e d t o meet t h e c r i t e r i a o f D a u b e r t v. M e r r e l l Dow 

P h a r m a c e u t i c a l s , I n c . , 509 U.S. 579 ( 1 9 9 3 ) , F r y e v. U n i t e d  

S t a t e s , 293 F. 1013 (D.C. C i r . 1 9 2 3 ) , and Kumho T i r e Co. v.  

C a r m i c h a e l , 526 U.S. 137 ( 1 9 9 9 ) , r e g a r d i n g h e r t e s t i n g 

p r o c e d u r e s , h i s r e l i a n c e on t h e s e c a s e s i s m i s p l a c e d . 

I n B a r b e r v. S t a t e , 952 So. 2d 393 ( A l a . C r i m . App. 

2 0 0 5 ) , B a r b e r c h a l l e n g e d a w i t n e s s ' s p r i n t - i d e n t i f i c a t i o n 

t e s t i m o n y . T h i s c o u r t s t a t e d : 

" B e c a u s e t h i s c a s e does n o t i n v o l v e DNA 
e v i d e n c e , t h e D a u b e r t s t a n d a r d does n o t a p p l y . A l s o , 
b e c a u s e p r i n t i d e n t i f i c a t i o n i n v o l v e s s u b j e c t i v e 
o b s e r v a t i o n s and c o m p a r i s o n s b a s e d on t h e e x p e r t ' s 
t r a i n i n g , s k i l l , o r e x p e r i e n c e , we c o n c l u d e t h a t i t 
does n o t c o n s t i t u t e s c i e n t i f i c e v i d e n c e and t h a t , 
t h e r e f o r e , F r y e does n o t a p p l y . R a t h e r , p r i n t 
i d e n t i f i c a t i o n c o n s t i t u t e s s p e c i a l i z e d k n o w l edge 
t h a t may be h e l p f u l t o t h e j u r y i n u n d e r s t a n d i n g o r 
d e t e r m i n i n g t h e f a c t s . T h e r e f o r e , R u l e 702, 
A l a . R . E v i d . , g o v e r n s t h e a d m i s s i b i l i t y o f Lamont's 
t e s t i m o n y . " 
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B a r b e r v. S t a t e , 952 So. 2d a t 4 1 7 . 1 8 See a l s o W.R.C. v. 

S t a t e , [Ms. CR-08-1640, O c t o b e r 1, 2010] So. 3d ( A l a . 

C r i m . App. 2 0 1 0 ) ( " H o w e v e r , as t h i s C o u r t l a t e r c l a r i f i e d i n 

B a r b e r v. S t a t e , 952 So. 2d 393 ( A l a . C r i m . App. 2 0 0 5 ) , 

a l t h o u g h Simmons [v. S t a t e , 797 So. 2d 1134 ( A l a . C r i m . A p p . 

1 999),] r e f e r r e d t o D a u b e r t and Kumho, 'we d i d n o t 

s p e c i f i c a l l y h o l d [ i n Simmons] t h a t D a u b e r t g o v e r n s t h e 

a d m i s s i b i l i t y o f n o n s c i e n t i f i c e x p e r t t e s t i m o n y , ' and 'we do 

n o t [now] r e a d Simmons t o r e q u i r e t h a t t h e a d m i s s i b i l i t y o f 

n o n s c i e n t i f i c e x p e r t t e s t i m o n y be g o v e r n e d by D a u b e r t . ' 952 

So. 2d a t 415. F u r t h e r , t h i s C o u r t s p e c i f i c a l l y n o t e d i n 

B a r b e r t h a t R u l e 702 a l o n e , and n o t D a u b e r t , Kumho, o r F r y e v.  

U n i t e d S t a t e s , 293 F. 1013 ( D . C . C i r . 1 9 2 3 ) , g o v e r n e d t h e 

a d m i s s i b i l i t y o f n o n s c i e n t i f i c e x p e r t t e s t i m o n y , and we h e l d 

t h a t n o n s c i e n t i f i c e x p e r t t e s t i m o n y r e g a r d i n g f i n g e r p r i n t 

e x a m i n a t i o n ' s a t i s f i e d t h e r e q u i r e m e n t s o f R u l e 702' when (1) 

1 8 R u l e 702, A l a . R . E v i d . , p r o v i d e s : " [ I ] f s c i e n t i f i c , 
t e c h n i c a l , o r o t h e r s p e c i a l i z e d k n o w l e d g e w i l l a s s i s t t h e 
t r i e r o f f a c t t o u n d e r s t a n d t h e e v i d e n c e o r t o d e t e r m i n e a 
f a c t i n i s s u e , a w i t n e s s q u a l i f i e d as an e x p e r t b y k n o w l e d g e , 
s k i l l , e x p e r i e n c e , t r a i n i n g , o r e d u c a t i o n , may t e s t i f y t h e r e t o 
i n t h e f o r m o f an o p i n i o n o r o t h e r w i s e . " 
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t h e w i t n e s s was q u a l i f i e d as an e x p e r t i n t h e f i e l d and (2) 

t h e t e s t i m o n y a s s i s t e d t h e j u r y i n d e t e r m i n i n g a f a c t i n 

i s s u e , i . e . , t h e d e f e n d a n t ' s g u i l t . 952 So. 2d a t 417. R u l e 

702 c o n t a i n s no r e q u i r e m e n t t h a t t h e e x p e c t e d t e s t i m o n y be 

r e l i a b l e u n d e r D a u b e r t ; i t r e q u i r e s o n l y t h a t t h e t e s t i m o n y 

' w i l l a s s i s t t h e t r i e r o f f a c t t o u n d e r s t a n d t h e e v i d e n c e o r 

t o d e t e r m i n e a f a c t i n i s s u e , ' and t h i s C o u r t i n B a r b e r 

e x p r e s s l y r e j e c t e d any i n t e r p r e t a t i o n o f Simmons t h a t w o u l d 

r e q u i r e a r e l i a b i l i t y d e t e r m i n a t i o n u n d e r D a u b e r t b e f o r e 

a d m i s s i o n o f n o n s c i e n t i f i c e x p e r t t e s t i m o n y u n d e r R u l e 7 0 2 . " ) . 

" ' I d e n t i f i c a t i o n b a s e d upon a 
c o m p a r i s o n o f b r e e c h f a c e i m p r i n t s , f i r i n g 
p i n i m p r e s s i o n s , and e x t r a c t o r and e j e c t o r 
m a r k s , [has] a c h i e v e d r e c o g n i t i o n by t h e 
c o u r t s ' A. Moenssens and F. I n b a u , 
S c i e n t i f i c E v i d e n c e i n C r i m i n a l C a s e s 195 
(2d ed. 1 9 7 8 ) . I n A l a b a m a , a p r o p e r l y 
q u a l i f i e d e x p e r t s h o u l d be p e r m i t t e d t o 
t e s t i f y w h e t h e r o r n o t a p a r t i c u l a r s h e l l 
was f i r e d f r o m a s p e c i f i c f i r e a r m b a s e d 
upon h i s c o m p a r i s o n o f t h e d i s t i n c t i v e 
marks on t h e s h e l l w i t h t h e p h y s i c a l 
f e a t u r e s o f t h e f i r e a r m . See D o u g l a s v. 
S t a t e , 42 A l a . App. 314, 329, 163 So.2d 
477 , 492 ( 1 9 6 3 ) , c e r t . d e n i e d , 27 6 A l a . 
703, 163 So. 2d 496 ( 1 9 6 4 ) , r e v e r s e d on 
o t h e r g r o u n d s , 380 U.S. 415, 85 S.Ct. 1074, 
13 L.Ed. 2d 934 (1 9 6 5 ) . See a l s o 2 Wigmore, 
E v i d e n c e § 417(a) a t 495 (Chadbourn r e v . 
197 9 ) ; 2 9 Am.Jur. P.O.F. F i r e a r m s  
I d e n t i f i c a t i o n § 13 ( 1 9 7 2 ) . 
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"We r e c o g n i z e t h a t 'a w i t n e s s need n o t be an 
e x p e r t , i n t h e t e c h n i c a l s e n s e , t o g i v e t e s t i m o n y as 
t o t h i n g s w h i c h he knows by s t u d y , p r a c t i c e , 
e x p e r i e n c e , o r o b s e r v a t i o n on t h a t p a r t i c u l a r 
s u b j e c t . ' P a r a g o n E n g i n e e r i n g , I n c . v. Rhodes, 451 
So. 2d 274, 276 ( A l a . 1 9 8 4 ) . ' E x p e r i e n c e and 
p r a c t i c a l k n o w l edge may q u a l i f y one t o make 
t e c h n i c a l j u d g m e n t s as r e a d i l y as f o r m a l e d u c a t i o n . ' 
I n t e r n a t i o n a l T e l e c o m m u n i c a t i o n s Systems v. S t a t e o f  
A l a b a m a , 359 So. 2d 364, 368 ( A l a . 1 9 7 8 ) . However, 
' [ i ] t i s e r r o r f o r a c o u r t t o a l l o w an e x p e r t 
w i t n e s s t o t e s t i f y o u t s i d e h i s a r e a o f e x p e r t i s e . ' 
Cook v. Cook, 396 So. 2d 1037, 1041 ( A l a . 1 9 8 1 ) . 

"The a d m i s s i b i l i t y o f a l l t y p e s o f e x p e r t 
t e s t i m o n y i s ' s u b j e c t t o t h e d i s c r e t i o n o f t h e t r i a l 
c o u r t . ' Ex p a r t e W i l l i a m s , 594 So. 2d 1225, 1227 
( A l a . 1 9 9 2 ) . ' [ T ] h e t r i a l c o u r t ' s r u l i n g s on t h e 
a d m i s s i b i l i t y o f s u c h e v i d e n c e w i l l n o t be d i s t u r b e d 
on a p p e a l a b s e n t a c l e a r abuse o f t h a t d i s c r e t i o n . ' 
I d . " 

Bowden v. S t a t e , 610 So. 2d 1256, 1257-58 ( A l a . C r i m . App. 

1 9 9 2 ) . 

H e r e , t h e t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n i n 

d e t e r m i n i n g t h a t t h e f i r e a r m s and t o o l m a r k s w i t n e s s s h o u l d be 

a l l o w e d t o t e s t i f y c o n c e r n i n g t h e t e s t s t h a t were u n d e r t a k e n 

i n d e t e r m i n i n g t h a t t h e r i f l e t h a t d i s c h a r g e d t h e t e s t - f i r e d 

h u l l s was t h e same weapon t h a t d i s c h a r g e d t h e c a s i n g s g a t h e r e d 

f r o m t h e s c e n e and t h e b u l l e t s t h a t were removed f r o m 

S t i d h a m ' s body. 
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The w i t n e s s f u l l y t e s t i f i e d c o n c e r n i n g h e r e d u c a t i o n a l 

b a c k g r o u n d , t r a i n i n g , and c r e d e n t i a l s . She a l s o s t a t e d t h a t 

she had been w o r k i n g as a f i r e a r m s and t o o l m a r k e x a m i n e r f o r 

s i x y e a r s and had w o r k e d on o v e r one t h o u s a n d c a s e s . 

R u l e 702, A l a . R . E v i d . , p r o v i d e s : 

" I f s c i e n t i f i c , t e c h n i c a l , o r o t h e r s p e c i a l i z e d 
k n o w l e dge w i l l a s s i s t t h e t r i e r o f f a c t t o 
u n d e r s t a n d t h e e v i d e n c e o r t o d e t e r m i n e a f a c t i n 
i s s u e , a w i t n e s s q u a l i f i e d as an e x p e r t by 
k n o w l e d g e , s k i l l , e x p e r i e n c e , t r a i n i n g , o r 
e d u c a t i o n , may t e s t i f y t h e r e t o i n t h e f o r m o f an 
o p i n i o n o r o t h e r w i s e . " 

M o r e o v e r , t h e C o m m i t t e e ' s N o t e s t o t h i s r u l e a f f i r m t h a t 

u n d e r R u l e 702, as u n d e r p r e e x i s t i n g l a w , t h e d e t e r m i n a t i o n o f 

w h e t h e r a w i t n e s s q u a l i f i e s as an e x p e r t and s h o u l d be a l l o w e d 

t o t e s t i f y as s u c h r e s t s l a r g e l y w i t h i n t h e d i s c r e t i o n o f t h e 

t r i a l c o u r t . G r i f f i n v. G r e g o r y , 355 So. 2d 691 ( A l a . 1 9 7 8 ) ; 

H a g l e r v. G i l l i l a n d , 292 A l a . 262, 292 So. 2d 647 (1 9 7 4 ) . 

T h e r e i s no r e q u i r e m e n t t h a t t h e c o u r t s p e c i f i c a l l y s t a t e t h a t 

i t f i n d s t h e w i t n e s s t o be q u a l i f i e d as an e x p e r t . 

I n t h e p r e s e n t c a s e , t h e w i t n e s s ' s t e s t i m o n y e s t a b l i s h e d 

t h a t she was q u a l i f i e d t o t e s t i f y as t o t h e b a l l i s t i c s 

c o m p a r i s o n , and t h e r e c o r d i n d i c a t e s t h a t t h i s t e s t i m o n y w o u l d 

have a i d e d t h e j u r y i n i t s u n d e r s t a n d i n g o f t h e e v i d e n c e and 
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i t s d e t e r m i n a t i o n . Thus, t h e t r i a l c o u r t d i d n o t abuse i t s 

d i s c r e t i o n i n a l l o w i n g h e r t e s t i m o n y . 

B. 

R e v i s c o n t e n d s t h a t I n v e s t i g a t o r Moore s h o u l d n o t have 

been a l l o w e d t o t e s t i f y c o n c e r n i n g f i n g e r p r i n t e v i d e n c e t a k e n 

f r o m t h e r i f l e , b e c a u s e t h e p r o f e s s o r who t e s t e d t h e r i f l e f o r 

f i n g e r p r i n t s d i d n o t t e s t i f y . 1 9 He r e f e r s t o I n v e s t i g a t o r 

Moore's t e s t i m o n y t h a t t h e p r o f e s s o r p e r f o r m e d t h r e e t e s t s f o r 

f i n g e r p r i n t s on t h e r i f l e and t h a t t h e p r o f e s s o r was o f t h e 

o p i n i o n t h a t t h e r i f l e a p p e a r e d t o have been d u s t e d o f f o r 

r u b b e d down t o remove any f i n g e r p r i n t s . R e v i s s u b m i t s t h a t 

t h i s t e s t i m o n y s u g g e s t s t h a t he r u b b e d o r d u s t e d h i s 

f i n g e r p r i n t s o f f t h e r i f l e . 

However, t h e r e i s no e r r o r , p l a i n o r o t h e r w i s e , on t h i s 

g r o u n d . T h e r e was no t e s t i m o n y t o t h e e f f e c t t h a t R e v i s 

removed h i s f i n g e r p r i n t s f r o m t h e r i f l e . Woods v. S t a t e , 13 

So. 3d 1, 19 ( A l a . C r i m . App. 2 0 0 7 ) ( t e s t i m o n y c o n c e r n i n g an 

o f f i c e r ' s s e a r c h t h r o u g h c i t y f i l e s f o r p r i o r a r r e s t s was n o t 

1 9 R e v i s a g a i n r a i s e s h i s c l a i m t h a t t h e S t a t e f a i l e d t o 
p r e s e n t a p r o p e r c h a i n o f c u s t o d y as t o t h e r i f l e b e c a u s e , he 
a r g u e s , t h e p r o f e s s o r ' s a b s e n c e c o n s t i t u t e d a m i s s i n g l i n k . 
However, t h i s i s s u e h a s p r e v i o u s l y been d i s c u s s e d and 
d e t e r m i n e d a d v e r s e l y t o R e v i s . See I s s u e I I I . B. 
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i m p r o p e r b e c a u s e t h e o f f i c e r " d i d n o t t e s t i f y t h a t he f o u n d 

any p r i o r a r r e s t s f o r Woods i n t h e s e a r c h o f t h e f i l e s , 

a l t h o u g h he d i d t e s t i f y t h a t he l o c a t e d 'a N a t h a n i e l Woods' 

and 'an a d d r e s s i n c l o s e p r o x i m i t y t o t h i s l o c a t i o n , ' and w i t h 

a d a t e o f b i r t h t h a t was c l o s e t o t h e age he g u e s s e d Woods t o 

be. (R. 507.) However, he d i d n o t t e s t i f y t h a t t h e p e r s o n he 

l o c a t e d i n t h e f i l e s was Woods i n t h i s c a s e , n o r d i d he 

t e s t i f y t h a t t h e p e r s o n had a p r i o r a r r e s t . " ) . See B r o w n f i e l d  

v. S t a t e , 44 So. 3d 1, 25 n. 10 ( A l a . C r i m . App. 2 0 0 7 ) , 

a f f i r m e d , 44 So. 3d 43 ( A l a . 2 0 0 9 ) , c e r t . d e n i e d , [No. 10-110, 

November 1, 2010] U.S. , S.Ct. 

( 2 0 1 0 ) ( B r o w n f i e l d ' s c o n t e n t i o n o f e r r o r i n t h e a d m i s s i o n o f an 

o f f i c e r ' s s t a t e m e n t c o n c e r n i n g an e y e w i t n e s s was h a r m l e s s , i f 

e r r o r ; m o r e o v e r , t h e o f f i c e r " d i d n o t s t a t e t h a t a w i t n e s s had 

see n B r o w n f i e l d a t t h e W a l l a c e Lane r e s i d e n c e on December 24. 

R a t h e r , t h e o f f i c e r a s k e d B r o w n f i e l d why he went b a c k t o t h e 

r e s i d e n c e , t o l d B r o w n f i e l d t h a t some f o l k s had se e n h im a t t h e 

r e s i d e n c e , and a s k e d B r o w n f i e l d i f he remembered g e t t i n g h i s 

a u t o m o b i l e j u m p - s t a r t e d . " ) . S a u n d e r s v. S t a t e , 10 So. 3d 53 

( A l a . C r i m . App. 2 0 0 7 ) ( c o r o n e r ' s t e s t i m o n y was n o t i m p r o p e r 

b e c a u s e he d i d n o t t e s t i f y t o t h e r e l a t i v e p o s i t i o n s o f 
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S a u n d e r s and t h e v i c t i m a t t h e t i m e o f t h e o f f e n s e , b u t r a t h e r 

as t o t h e v i c t i m ' s wounds and t h e v i c t i m ' s p o s i t i o n when he 

was s t r u c k ) . J o h n s o n v. S t a t e , 612 So. 2d 1288, 1301 ( A l a . 

C r i m . App. 19 9 2 ) ( " C o n t r a r y t o J o h n s o n ' s c l a i m , t h e f o r e n s i c 

e x p e r t d i d n o t t e s t i f y t h a t t h e r e was a 96% p r o b a b i l i t y t h a t 

t h e g l a s s embedded i n t h e b u l l e t removed f r o m J o h n s o n ' s b a c k 

m a t c h e d t h e g l a s s f r o m t h e g l a s s pane i n t h e v i c t i m ' s d o o r . 

I n s t e a d , he c o n f i n e d h i s t e s t i m o n y a b o u t p r o b a b i l i t i e s t o t h e 

F . B . I . s a m p l e s , and he t e s t i f i e d t h a t i f one u t i l i z e d t h e 

F . B . I . s a m p l e s , t h e n f o u r o u t o f 100 s a m p l e s c o u l d have t h e 

same p h y s i c a l p r o p e r t i e s as t h e g l a s s i n t h i s c a s e . " ) . 

R e v i s does n o t c h a l l e n g e t h e p r o f e s s o r ' s f i n d i n g s t h a t 

t h e r e were no f i n g e r p r i n t s on t h e r i f l e . Compare M e s t e r v. 

S t a t e , 755 So. 2d 66, ( A l a . C r i m . App. 19 9 9 ) ( f i n d i n g t h a t t h e 

S t a t e f a i l e d t o e s t a b l i s h t h e n e c e s s a r y p r e d i c a t e t o a d m i t 

b l o o d - a l c o h o l - t e s t r e s u l t s when a d m i n i s t e r i n g o f f i c e r , who 

t e s t i f i e d , d i d n o t have p e r s o n a l k n o w ledge c o n c e r n i n g p r o p e r 

c a l i b r a t i o n o f m a c h i n e and t h e p e r s o n who i n s p e c t e d m a c h i n e 

d i d n o t t e s t i f y ) . F u r t h e r , he was n o t p r e j u d i c e d by 

I n v e s t i g a t o r Moore's t e s t i m o n y t h a t no f i n g e r p r i n t s were f o u n d 

on t h e r i f l e and t h a t t h e r i f l e may have been w i p e d c l e a n . 
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T h e r e f o r e , any e r r o r i n I n v e s t i g a t o r Moore's t e s t i m o n y 

c o n c e r n i n g t h e p r o f e s s o r ' s f i n d i n g s d i d n o t r i s e t o t h e l e v e l 

o f p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

V. 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t e r r e d by a l l o w i n g t h e 

S t a t e t o use e v i d e n c e o f p r i o r bad a c t s c o m m i t t e d by R e v i s 

a g a i n s t him. He c o n t e n d s t h a t t h e S t a t e was i m p r o p e r l y a l l o w e d 

t o i n t r o d u c e e v i d e n c e o f h i g h l y p r e j u d i c i a l and i r r e l e v a n t 

e v i d e n c e o f p r i o r a r r e s t s , u n c h a r g e d bad a c t s , and bad 

c h a r a c t e r . S p e c i f i c a l l y , he r e f e r s t o e v i d e n c e t h a t he had 

p r e v i o u s l y been a r r e s t e d on b a d - c h e c k c h a r g e s t h a t , b e f o r e 

t r i a l , t h e S t a t e had i n f o r m e d t h e c o u r t and d e f e n s e c o u n s e l i t 

i n t e n d e d t o i n t r o d u c e . He a l s o r e f e r s t o e v i d e n c e t h a t he had 

p r e v i o u s l y been a r r e s t e d on u n r e l a t e d c h a r g e s and h e l d i n t h e 

F r a n k l i n C o u n t y j a i l ; t h a t he had i l l e g a l l y p u r c h a s e d and u s e d 

d r u g s ; t h a t he had h u n t e d a f t e r d a r k ; t h a t he had 

i m p e r m i s s i b l y w r i t t e n a c h e c k on h i s a u n t ' s a c c o u n t ; t h a t he 

had l i e d t o h i s m o t h e r ; t h a t he had d a t e d m u l t i p l e women a t 

t h e same t i m e ; t h a t he d i d n o t a t t e n d t h e v i c t i m ' s f u n e r a l ; 

t h a t he q u i t f o o t b a l l d u r i n g t h e s e a s o n a f t e r a r g u i n g w i t h t h e 
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c o a c h ; t h a t he had d r o p p e d o u t o f h i g h s c h o o l ; and t h a t he had 

a bad r e p u t a t i o n as an i n m a t e . 

The r e c o r d r e v e a l s t h a t R e v i s f i l e d a p r e t r i a l m o t i o n 

a s k i n g t o be g i v e n n o t i c e o f any p r i o r b a d - a c t s e v i d e n c e t h a t 

t h e S t a t e i n t e n d e d t o i n t r o d u c e , c i t i n g R u l e 4 0 4 ( b ) , 

A l a . R . E v i d . The t r i a l c o u r t g r a n t e d t h e m o t i o n , and t h e S t a t e 

t h e n i n f o r m e d t h e c o u r t t h a t i t i n t e n d e d t o i n t r o d u c e e v i d e n c e 

o f R e v i s ' s b a d - c h e c k s a r r e s t b e c a u s e he had been p i c k e d up 

p u r s u a n t t o a w a r r a n t f o r t h o s e c h a r g e s when he was 

i n t e r v i e w e d c o n c e r n i n g h i s r o l e i n t h e p r e s e n t o f f e n s e and, 

t h e r e f o r e , i t was i n t e r t w i n e d w i t h t h e p r e s e n t c a s e . R e v i s d i d 

n o t o b j e c t t o t h e p r o s e c u t o r ' s s t a t e m e n t as t o h i s i n t e n t t o 

i n t r o d u c e t h i s e v i d e n c e . Nor d i d R e v i s o b j e c t t o any s t a t e m e n t 

o r a l l u s i o n t o any o f t h e o t h e r a c t s o f w h i c h he now 

c o m p l a i n s . T h e r e f o r e , any o f t h e s e m a t t e r s must r i s e t o t h e 

l e v e l o f p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

A l l , e x c e p t one, o f t h e b a d - a c t s o r b a d - c h a r a c t e r 

a l l u s i o n s c i t e d by R e v i s were d e r i v e d f r o m comments o r 

s t a t e m e n t s made d u r i n g R e v i s ' s i n t e r v i e w s by t h e p o l i c e d u r i n g 

t h e g u i l t p h a s e . 2 0 The o t h e r a l l e g e d bad a c t , t h a t he had 

2 0 H i s i n c a r c e r a t i o n i n t h e F r a n k l i n C o u n t y j a i l was a l s o 
m e n t i o n e d a t s e n t e n c i n g . 
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b e h a v e d b a d l y as an i n m a t e , was n o t i n t r o d u c e d i n t o e v i d e n c e 

u n t i l t h e s e n t e n c i n g p h a s e o f t h e t r i a l . The p r i o r - a r r e s t s 

e v i d e n c e i n c l u d e d s t a t e m e n t s c o n c e r n i n g h i s p r e v i o u s 

i n c a r c e r a t i o n i n t h e F r a n k l i n C o u n t y j a i l , w h i c h was a d d u c e d 

b o t h i n h i s s t a t e m e n t and a t s e n t e n c i n g , and t e s t i m o n y 

c o n c e r n i n g h i s a r r e s t f o r w r i t i n g bad c h e c k s , w h i c h was 

i n t r o d u c e d d u r i n g t h e t e s t i m o n y o f I n v e s t i g a t o r Mays a t t h e 

g u i l t p h a s e as t o why R e v i s was i n c u s t o d y when he made h i s 

s t a t e m e n t . 

The S t a t e ' s e v i d e n c e c o n c e r n i n g R e v i s ' s w a r r a n t s and h i s 

a r r e s t f o r w r i t i n g bad c h e c k s was a d m i s s i b l e t o show why he 

was i n c u s t o d y when he made h i s s t a t e m e n t s . Woods v. S t a t e , 13 

So. 3d 1, 19 ( A l a . C r i m . App. 2007) ("The S t a t e c o r r e c t l y 

a r g u e s t h a t e v i d e n c e o f O f f i c e r C o l l i n s ' s s e a r c h t h r o u g h t h e 

C i t y o f B i r m i n g h a m ' s f i l e s was n o t o f f e r e d as R u l e 4 0 4 ( b ) [ , 

A l a . R . E v i d . , ] e v i d e n c e , b u t r a t h e r , was o f f e r e d as p a r t o f 

O f f i c e r C o l l i n s ' s e x p l a n a t i o n o f t h e s t e p s he t o o k t o g a i n 

i n f o r m a t i o n a b o u t Woods."). 

F u r t h e r , t h e S t a t e c o u l d p r o p e r l y a d m i t e v i d e n c e 

c o n c e r n i n g R e v i s ' s bad and v i o l e n t b e h a v i o r as an i n m a t e a t 

t h e p e n a l t y p h a s e o f t h e t r i a l . 
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S e c t i o n 1 3 A - 5 - 4 5 ( d ) , A l a . C o d e 1975, s t a t e s : 

"Any e v i d e n c e w h i c h has p r o b a t i v e v a l u e and i s 
r e l e v a n t t o s e n t e n c e s h a l l be r e c e i v e d a t t h e 
s e n t e n c e h e a r i n g r e g a r d l e s s o f i t s a d m i s s i b i l i t y 
u n d e r t h e e x c l u s i o n a r y r u l e s o f e v i d e n c e , p r o v i d e d 
t h a t t h e d e f e n d a n t i s a c c o r d e d a f a i r o p p o r t u n i t y t o 
r e b u t any h e a r s a y s t a t e m e n t s . T h i s s u b s e c t i o n s h a l l 
n o t be c o n s t r u e d t o a u t h o r i z e t h e i n t r o d u c t i o n o f 
any e v i d e n c e s e c u r e d i n v i o l a t i o n o f t h e 
C o n s t i t u t i o n o f t h e U n i t e d S t a t e s o r t h e S t a t e o f 
A l a b a m a . " 

" I n t h e c o n d u c t o f t h e s e n t e n c i n g h e a r i n g , t h e r u l e s o f 

e v i d e n c e s h o u l d be r e l a x e d H a r r i s v. S t a t e , 352 So. d 

479, 495 ( A l a . 1 9 7 7 ) . 

The e v i d e n c e c o n c e r n i n g R e v i s ' s b ad b e h a v i o r i n p r i s o n 

was p r o p e r l y i n t r o d u c e d t o r e b u t R e v i s ' s m i t i g a t i n g e v i d e n c e 

t h a t he was a p e a c e f u l , h e l p f u l , and l o v i n g p e r s o n . 

"At a p e n a l t y p h a s e i n a c a p i t a l - m u r d e r c a s e , 
t h e S t a t e has t h e b u r d e n o f p r o v i n g t h e e x i s t e n c e o f 
any a p p l i c a b l e a g g r a v a t i n g c i r c u m s t a n c e s and t h e 
b u r d e n o f d i s p r o v i n g t h e f a c t u a l e x i s t e n c e o f any 
m i t i g a t i n g c i r c u m s t a n c e s t h a t a r e p r e s e n t e d by t h e 
d e f e n d a n t . The S t a t e has t h e b u r d e n o f p r o v i n g t h e 
a g g r a v a t i n g c i r c u m s t a n c e s 'beyond a r e a s o n a b l e 
d o u b t . ' § 1 3 A - 5 - 4 5 ( e ) , A l a . Code 1975. A l s o , 'when 
t h e f a c t u a l e x i s t e n c e o f an o f f e r e d m i t i g a t i n g 
c i r c u m s t a n c e i s i n d i s p u t e , t h e d e f e n d a n t s h a l l have 
t h e b u r d e n o f i n t e r j e c t i n g t h e i s s u e , b u t once i t i s 
i n t e r j e c t e d t h e s t a t e s h a l l have t h e b u r d e n o f 
d i s p r o v i n g t h e f a c t u a l e x i s t e n c e o f t h a t 
c i r c u m s t a n c e by a p r e p o n d e r a n c e o f t h e e v i d e n c e . ' 
See § 1 3 A - 5 - 4 5 ( g ) , A l a . Code 1975." 
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S m i t h v. S t a t e , [Ms. CR-97-1258, A u g u s t 31, 2007] So. 3d 

, ( A l a . C r i m . App. 2 0 0 7 ) , a f f i r m e d i n p a r t and 

r e v e r s e d i n p a r t on a n o t h e r g r o u n d , [Ms. 1080973, O c t o b e r 22, 

2010] So. 3d ( A l a . 2 0 1 0 ) . 

F i n a l l y , t h e e v i d e n c e c o n c e r n i n g R e v i s ' s b ad c h a r a c t e r 

and t h e b a d - a c t s e v i d e n c e 2 1 t h a t was c o n t a i n e d i n h i s 

s t a t e m e n t s were b r i e f comments made i n t h e c o u r s e o f t h e 

i n t e r v i e w . See Read v. S t a t e , 686 So. 2d 563, 566 ( A l a . C r i m . 

2 1 A s n o t e d , t h e b a d - a c t s e v i d e n c e c i t e d b y R e v i s was t h a t 
he h a d h u n t e d a f t e r d a r k , t h a t h a d u s e d d r u g s , and t h a t he h a d 
i m p e r m i s s i b l y w r i t t e n a c h e c k on h i s a u n t ' s a c c o u n t . The b a d -
c h e c k s a r r e s t was a l r e a d y p r o p e r l y b e f o r e t h e j u r y t h r o u g h 
I n v e s t i g a t o r Mays's t e s t i m o n y . See McNabb v. S t a t e , 887 So. 
2d 929, 971 ( A l a . C r i m . App. 2 0 0 1 ) , a f f i r m e d , 887 So. 2d 998 
( A l a . ) , c e r t . d e n i e d , 543 U.S. 1005 ( 2 0 0 4 ) ( " ' " [ T ] e s t i m o n y t h a t 
may be i n a d m i s s i b l e may be r e n d e r e d h a r m l e s s b y p r i o r o r 
s u b s e q u e n t l a w f u l t e s t i m o n y t o t h e same e f f e c t o r f r o m w h i c h 
t h e same f a c t s c a n be i n f e r r e d . " ' See a l s o , Dawson v. S t a t e , 
675 So. 2d 897, 900 ( A l a . C r i m . App. 1 9 9 5 ) , a f f i r m e d , 675 So. 
2d 905 ( A l a . 1 9 9 6 ) ( ' T h e e r r o n e o u s a d m i s s i o n o f e v i d e n c e t h a t 
i s m e r e l y c u m u l a t i v e i s h a r m l e s s e r r o r . ' ) ; a nd Thompson v. 
S t a t e , 527 So. 2d 777, 780 ( A l a . C r i m . App. 198 8 ) ( ' T e s t i m o n y 
w h i c h may be a p p a r e n t l y i l l e g a l upon a d m i s s i o n may be r e n d e r e d 
p r e j u d i c i a l l y i n n o c u o u s b y s u b s e q u e n t o r p r i o r l a w f u l 
t e s t i m o n y t o t h e same e f f e c t o r f r o m w h i c h t h e same f a c t s c a n 
be i n f e r r e d . ' ) . " ( C i t a t i o n s o m i t t e d . ) As t o h i s d r u g u s a g e , 
t h i s o p i n i o n has a l r e a d y f o u n d t h a t t h i s e v i d e n c e was 
a d m i s s i b l e u n d e r t h e m o t i v e and r e s g e s t a e e x c e p t i o n s t o t h e 
e x c l u s i o n a r y r u l e . See I s s u e I . F . 
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App. 1 9 9 6 ) ( R e a d ' s e n t i r e s t a t e m e n t was p r o p e r l y a d m i t t e d 

d e s p i t e h e r c l a i m t h a t " t h e t a p e was o f f e r e d s o l e l y as 

e v i d e n c e o f h e r b a d c h a r a c t e r b e c a u s e i t c o n t a i n e d i n f o r m a t i o n 

t h a t on t h e n i g h t b e f o r e t h e s h o o t i n g she had been a t a p o k e r 

game and had a l s o been d r i n k i n g " ) . R e v i s d i d n o t move t o have 

any o f t h i s comments r e d a c t e d b a s e d on any r e f e r e n c e s t o 

p r i o r - b a d a c t s . A l t h o u g h t h e s e r e f e r e n c e s were n o t r e l e v a n t t o 

any i s s u e a t t r i a l , t h e i r b r i e f m e n t i o n d u r i n g R e v i s ' s 

q u e s t i o n i n g was n o t s u c h t h a t t h e i r a d m i s s i o n [ p r o b a b l y 

a d v e r s e l y a f f e c t i n g R e v i s ' s s u b s t a n t i a l r i g h t s . ] and t h u s r o s e 

t o t h e l e v e l o f p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

M o r e o v e r , t h e i r a d m i s s i o n was h a r m l e s s , as t h e b r i e f 

m e n t i o n o f t h e s e a c t s d i d n o t p r o b a b l y i n j u r i o u s l y a f f e c t 

R e v i s ' s s u b s t a n t i a l r i g h t s . R u l e 45, A l a . R . A p p . P . See  

Buchannon v. S t a t e , 554 So. 2d 477, 482 ( A l a . C r i m . App. 

1 9 8 9 ) , o v e r r u l e d as t o a n o t h e r g r o u n d , P a r d u e v. S t a t e , 571 

So. 2d 33 ( A l a . 1 9 9 0 ) ( i n t r o d u c t i o n o f f i n g e r p r i n t c a r d t h a t 

c o n t a i n e d i n f o r m a t i o n i n d i c a t i n g t h a t Buchannon had had p r i o r 

c o n t a c t w i t h t h e p o l i c e was h a r m l e s s e r r o r b a s e d on h i s 

i n c r i m i n a t i n g s t a t e m e n t and t h e " u n e m p h a s i z e d n a t u r e " o f t h e 

p r i o r a r r e s t ) . I t s h o u l d be n o t e d t h a t c e r t a i n o f t h e c o n d u c t s 
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c i t e d by R e v i s t h a t a r e n o t n e c e s s a r i l y "bad a c t s . " See Gamble  

v. S t a t e , 791 So. 2d 409, 429 ( A l a . C r i m . App. 2 0 0 0 ) ( p a s s a g e s 

f r o m Gamble's s t a t e m e n t t h a t he a r g u e d c o n t a i n e d r e f e r e n c e s t o 

c o l l a t e r a l b ad a c t s by h i s a c c o m p l i c e d i d n o t c o n t a i n i m p r o p e r 

e v i d e n c e o f p r i o r b ad a c t s as i n t e n d e d by t h e e x c l u s i o n a r y 

r u l e ) . 

E v i d e n c e o f t h e p r i o r a r r e s t s and t h e o t h e r b ad a c t s o r 

b a d - c h a r a c t e r e v i d e n c e was n o t a d m i t t e d " ' t o show i n t h e 

d e f e n d a n t a t e n d e n c y o r d i s p o s i t i o n t o commit t h e c r i m e w i t h 

w h i c h he i s c h a r g e d . " ' Ex p a r t e C a s e y , 8 8 9 So. 2d 615, 618 

( A l a . 2004) ( q u o t i n g G a r n e r v. S t a t e , 269 A l a . 531, 533, 114 

So. 2d 385, 386 (1959) ( e m p h a s i s o m i t t e d ) ) . " Ex p a r t e  

D e a r d o r f f v. S t a t e , 6 So. 3d 1235, 1242 ( A l a . 2 0 0 8 ) . Compare 

S p e n c e r v. S t a t e , [Ms. CR-04-2570, A p r i l 4, 2008] So. 3d 

, ( A l a . C r i m . App. 2 0 0 8 ) ( " H e r e , e v i d e n c e t h a t S p e n c e r 

was engaged i n a d r u g - d e a l i n g e n t e r p r i s e a t t h e r e s i d e n c e 

where t h e s h o o t i n g s o c c u r r e d , e v i d e n c e t h a t S p e n c e r was 

f r e q u e n t l y seen i n p o s s e s s i o n o f a f i r e a r m a t t h e r e s i d e n c e , 

e v i d e n c e t h a t t h e r e had been a c o n f r o n t a t i o n i n v o l v i n g 

S p e n c e r ' s a c c o m p l i c e Woods and p o l i c e o f f i c e r s e a r l i e r i n t h e 

day o f t h e s h o o t i n g s , and e v i d e n c e t h a t S p e n c e r had 
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o u t s t a n d i n g w a r r a n t s f o r h i s a r r e s t were a l l p r o p e r l y a d m i t t e d 

f o r r e a s o n s o t h e r t h a n s i m p l e impeachment o f S p e n c e r ' s 

c r e d i b i l i t y . " ) . 

V I . 

R e v i s a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y t o l d t h e j u r y 

t o c o n s i d e r t h e o p i n i o n o f S t i d h a m ' s f a m i l y as t o h i s 

s e n t e n c i n g i n m a k i n g i t s r e c o m m e n d a t i o n f o r h i s p u n i s h m e n t . 

R e v i s r e f e r s t o t h e f o l l o w i n g argument made by t h e p r o s e c u t o r 

i n h i s o p e n i n g s t a t e m e n t a t t h e p e n a l t y p h a s e o f t h e t r i a l : 

"My o p e n i n g s t a t e m e n t i s s i m p l y g o i n g t o be t h i s , i s t h a t we 

c o n s u l t e d w i t h t h e f a m i l y , and t h e y a r e a s k i n g f o r and t h e 

S t a t e o f Alabama i s s e e k i n g t h e d e a t h p e n a l t y i n t h i s c a s e . " 

(R. 688.) 

R e v i s d i d n o t o b j e c t t o t h i s argument a t t r i a l ; 

t h e r e f o r e , t h i s i s s u e i s due t o be a n a l y z e d p u r s u a n t t o t h e 

p l a i n - e r r o r r u l e . R u l e 45A, A l a . R . A p p . P . 

T h i s argument by t h e p r o s e c u t o r d i d n o t c o n s t i t u t e p l a i n 

e r r o r . See Woods v. S t a t e , 13 So. 3d 1, 35-36 n. 6 ( A l a . C r i m . 

App. 2 0 0 7 ) ( " T e s t i m o n y f r o m a v i c t i m ' s f a m i l y member as t o a 

s e n t e n c i n g r e c o m m e n d a t i o n i s g e n e r a l l y n o t a d m i s s i b l e i n a 

c a p i t a l c a s e . See, e.g., S t a l l w o r t h v. S t a t e , 868 So. 2d 1128, 
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1176 ( A l a . C r i m . App. 2 0 0 1 ) . B e c a u s e Woods o f f e r e d s u c h 

t e s t i m o n y a t t h e p e n a l t y p h a s e o f h i s t r i a l , h o wever, we f i n d 

t h a t , u n d e r t h e f a c t s o f t h i s c a s e , no p l a i n e r r o r o c c u r r e d as 

a r e s u l t o f t h e S t a t e ' s w i t n e s s e s ' t e s t i m o n y i n r e b u t t a l a b o u t 

a recommended s e n t e n c e . " ) . 

" A l s o , we have r e p e a t e d l y h e l d t h a t v i c t i m - i m p a c t 

e v i d e n c e i s a d m i s s i b l e a t t h e p e n a l t y p h a s e o f a c a p i t a l 

t r i a l . See S m i t h v. S t a t e , [Ms. CR-97-1258, J a n u a r y 16, 2009] 

So.3d , ( A l a . C r i m . App. 2 0 0 9 ) ; G i s s e n d a n n e r v. 

S t a t e , 949 So. 2d 956 ( A l a . C r i m . App. 2 0 0 6 ) ; M i l l e r v. S t a t e , 

913 So. 2d 1148 ( A l a . C r i m . App. 2 0 0 4 ) ; S t a l l w o r t h v. S t a t e , 

868 So. 2d 1128 ( A l a . C r i m . App. 2 0 0 1 ) ; S m i t h v. S t a t e , 797 

So. 2d 503 ( A l a . C r i m . App. 2 0 0 0 ) ; W i l l i a m s v. S t a t e , 795 So. 

2d 753 ( A l a . C r i m . App. 1 9 9 9 ) . " Lee v. S t a t e , 44 So. 3d 1145, 

1174 ( A l a . C r i m . App. 2 0 0 9 ) . 

M o r e o v e r , t h e p r o s e c u t o r c o u l d p r o p e r l y a r g u e t h a t t h e 

S t a t e was s e e k i n g t h e d e a t h p e n a l t y i n t h i s c a s e . " ' I n o u r 

a d v e r s a r i a l s y s t e m o f c r i m i n a l j u s t i c e , a p r o s e c u t o r s e e k i n g 

a s e n t e n c e o f d e a t h may p r o p e r l y a r g u e t o t h e j u r y t h a t a 

d e a t h s e n t e n c e i s a p p r o p r i a t e . See H a l l v. S t a t e , 820 So. 2d 

113, 143 ( A l a . C r i m . App. 1 9 9 9 ) . ' " M c M i l l a n v. S t a t e , [Ms. CR-
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08-1954 , November 5, 2010] So. 3d , ( A l a . C r i m . 

App. 2 0 1 0 ) , q u o t i n g V a n p e l t v. S t a t e , [Ms. CR-06-1539, 

December 18, 2009] So. 3d ( A l a . C r i m . App. 2 0 0 9 ) . 

The p r o s e c u t o r made t h e s t a t e m e n t i n h i s o p e n i n g argument 

and, as argument, t h e s t a t e m e n t s h o u l d be v i e w e d as h a v i n g 

been made i n t h e h e a t o f d e b a t e . Brown v. S t a t e , [Ms. CR-07-

1332, September 17, 2010] So. 3d , ( A l a . C r i m . App. 

2 0 1 0 ) ( " ' I n r e v i e w i n g a l l e g e d l y i m p r o p e r p r o s e c u t o r i a l 

comments, c o n d u c t , and q u e s t i o n i n g o f w i t n e s s e s , t h e t a s k o f 

t h i s C o u r t i s t o c o n s i d e r t h e i r i m p a c t i n t h e c o n t e x t o f t h e 

p a r t i c u l a r t r i a l , and n o t t o v i e w t h e a l l e g e d l y i m p r o p e r a c t s 

i n t h e a b s t r a c t . M o r e o v e r , t h i s C o u r t has a l s o h e l d t h a t 

s t a t e m e n t s o f c o u n s e l i n argument t o t h e j u r y must be v i e w e d 

as d e l i v e r e d i n t h e h e a t o f d e b a t e ; s u c h s t a t e m e n t s a r e 

u s u a l l y v a l u e d by t h e j u r y a t t h e i r t r u e w o r t h and a r e n o t 

e x p e c t e d t o become f a c t o r s i n t h e f o r m a t i o n o f t h e 

v e r d i c t . ' " ( c i t a t i o n s o m i t t e d ) ) . 

Thus, t h e r e was no p l a i n e r r o r i n t h e p r o s e c u t o r ' s 

a rgument. 
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V I I . 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n a l l o w i n g 

e v i d e n c e o f n o n s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e s d u r i n g t h e 

p e n a l t y p h a s e o f h i s t r i a l . R e v i s a r g u e s t h a t t h e S t a t e 

i m p r o p e r l y a d m i t t e d t h e f o l l o w i n g e v i d e n c e t h a t R e v i s s a y s was 

n o t r e l e v a n t t o any s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e : t h a t 

R e v i s r e n t e d t h e " J a c u z z i " room a t t h e Days In n m o t e l a f t e r 

S t i d h a m ' s m u r d e r ; t h a t R e v i s had a r e p u t a t i o n f o r v i o l e n c e as 

a p r i s o n e r ; t h a t t h e c u t t o t h e v i c t i m ' s t h r o a t was h e i n o u s ; 

t h a t he had p r e v i o u s l y been a r r e s t e d and t h a t he had n o t come 

f o r w a r d a f t e r t h a t o f f e n s e ; and t h a t he q u i t f o o t b a l l , was 

s h u f f l e d b a c k and f o r t h b e t ween h i s p a r e n t s and g r a n d p a r e n t s , 

and u s e d d r u g s , and t h a t he f l e d f r o m l a w e n f o r c e m e n t a f t e r 

t h e o f f e n s e . 

A. 

D u r i n g t h e p e n a l t y p h a s e , t h e p r o s e c u t o r i n t r o d u c e d 

t e s t i m o n y f r o m two e m p l o y e e s o f t h e Days In n m o t e l t o show 

t h a t R e v i s , h i s u n c l e , and h i s b r o t h e r had r e n t e d a h i g h e r 

p r i c e d room t h a t f e a t u r e d a J a c u z z i t u b a f t e r t h e o f f e n s e and 

t h a t t h e y s t a y e d t h e r e f o r a few h o u r s b e f o r e c h e c k i n g o u t . 
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R e v i s a l s o r e f e r s t o t h e p r o s e c u t o r ' s comment i n c l o s i n g t h a t 

R e v i s had r e n t e d t h e " J a c u z z i " room w i t h t h e v i c t i m ' s money. 

T h i s s t a t e m e n t f r o m t h e p r o s e c u t o r was a p r o p e r i n f e r e n c e 

f r o m t h e e v i d e n c e and s u p p o r t e d t h e a g g r a v a t i n g c i r c u m s t a n c e 

t h a t was a r g u e d by t h e S t a t e , t h a t t h e murder o c c u r r e d d u r i n g 

t h e c o u r s e o f a r o b b e r y . The e v i d e n c e e s t a b l i s h e d t h a t R e v i s 

p a i d c a s h f o r t h i s m o t e l room f o l l o w i n g t h e o f f e n s e . McNabb v.  

S t a t e , 887 So. 2d 929, 98 9 ( A l a . C r i m . App. 2 0 0 1 ) , c e r t . 

d e n i e d , 543 U.S. 1005 ( 2 0 0 4 ) ( " ' " [ T ] h e p r o s e c u t o r , as w e l l as 

d e f e n s e c o u n s e l , has a r i g h t t o p r e s e n t h i s i m p r e s s i o n s f r o m 

t h e e v i d e n c e , i f r e a s o n a b l e , and may a r g u e e v e r y l e g i t i m a t e 

i n f e r e n c e . " ' Reeves v. S t a t e , 807 So. 2d 18, 45 ( A l a . C r i m . 

App. 2 0 0 0 ) , q u o t i n g R u t l e d g e v. S t a t e , 523 So. 2d 1087, 1100 

( A l a . C r i m . App. 1 9 8 7 ) , r e v ' d on o t h e r g r o u n d s , 523 So. 2d 

1118 ( A l a . 1988) ( c i t a t i o n o m i t t e d ) . " ) . 

B. 

The S t a t e p r e s e n t e d e v i d e n c e c o n c e r n i n g R e v i s ' s 

r e p u t a t i o n as a v i o l e n t p r i s o n e r w h i l e he was i m p r i s o n e d f o r 

t h e p r e s e n t o f f e n s e i n o r d e r t o r e b u t t h e d e f e n s e ' s m i t i g a t i n g 

e v i d e n c e t h a t R e v i s d i d n o t have "any v i o l e n t p r o p e n s i t y . " (R. 

703.) E v i d e n c e c o n c e r n i n g p r i o r b ad a c t s o r c o n d u c t by R e v i s , 
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s p e c i f i c a l l y t h a t he q u i t f o o t b a l l , t h a t he f l e d f r o m p o l i c e 

a f t e r t h e o f f e n s e , 2 2 t h a t he was s h u f f l e d b a c k and f o r t h 

b e t w een h i s p a r e n t s and h i s g r a n d p a r e n t s , and t h a t he u s e d 

d r u g s , was a l s o i n t r o d u c e d by t h e p r o s e c u t o r t o r e b u t R e v i s ' s 

e v i d e n c e o f h i s good c h a r a c t e r . T h i s e v i d e n c e was p r o p e r l y 

a d m i t t e d as r e b u t t a l . I n D e a r d o r f f v. S t a t e , 6 So. 3d 1205 

( A l a . C r i m . App. 2 0 0 4 ) , a f f i r m e d , 6 So. 3d 1235 ( A l a . 2 0 0 8 ) , 

c e r t . d e n i e d , U.S. , 129 S.Ct. 1987 ( 2 0 0 9 ) , t h i s c o u r t 

s t a t e d : 

" S e c t i o n 1 3 A - 5 - 4 5 ( g ) , A l a . C o d e 1975, p r o v i d e s t h a t , " S e c t i o n 1 3 A - 5 - 4 5 ( g ) , A l a . C o d e 1975, p r o v i d e s t h a 
once t h e d e f e n d a n t o f f e r s as m i t i g a t i o n e v i d e n c e a 
f a c t t h a t t h e S t a t e d i s p u t e s , t h e S t a t e ' s h a l l h ave 
t h e b u r d e n o f d i s p r o v i n g t h e f a c t u a l e x i s t e n c e o f 
t h a t c i r c u m s t a n c e b y a p r e p o n d e r a n c e o f t h e 
e v i d e n c e . ' 

" I n J a c k s o n v. S t a t e , 791 So.2d 979 ( A l a . C r i m . 
App. 2 0 0 0 ) , t h e a p p e l l a n t o b j e c t e d t o t h e 
p r o s e c u t o r ' s c r o s s - e x a m i n a t i o n o f J a c k s o n ' s 
c h a r a c t e r w i t n e s s e s , c l a i m i n g t h a t t h e e v i d e n c e was 

2 2 I t s h o u l d be n o t e d t h a t t h e p r o s e c u t o r n e v e r a r g u e d o r 
i m p l i e d t h a t R e v i s f l e d f r o m t h e p o l i c e . The p o r t i o n o f t h e 
r e c o r d t o w h i c h R e v i s c i t e s t o s u p p o r t t h i s c l a i m comes f r o m 
t h e p r o s e c u t o r ' s o p e n i n g argument a t t h e g u i l t p h a s e w h e r e i n 
he was s u b m i t t i n g i n d e t a i l what he b e l i e v e d t h e e v i d e n c e 
w o u l d show. He s t a t e d t h a t a f t e r l e a v i n g t h e r e n t e d h o t e l room 
and g e t t i n g R e v i s ' s g r e a t a u n t o u t o f t h e h o s p i t a l , R e v i s , h i s 
b r o t h e r , a n d h i s u n c l e " d i s a p p e a r e d " u n t i l t h e p o l i c e r e c e i v e d 
a t i p c o n c e r n i n g t h e l o c a t i o n o f t h e gun. (R. 2 6 7 . ) T h i s 
r e f e r e n c e was an a r g ument i n d i c a t i n g t h a t n o t h i n g more 
o c c u r r e d u n t i l t h e t i p was made. 
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i m p r o p e r b e c a u s e i t i n t r o d u c e d e v i d e n c e o f h i s p r i o r 
b a d c o n d u c t . We r e j e c t e d t h a t a r g u m e n t , s t a t i n g : 

"'To r e b u t J a c k s o n ' s c l a i m o f good 
c h a r a c t e r , t h e S t a t e c r o s s - e x a m i n e d one o f 
J a c k s o n ' s c h a r a c t e r w i t n e s s e s r e g a r d i n g 
J a c k s o n ' s p r i o r m isdemeanor a s s a u l t 
c o n v i c t i o n and h i s s u s p e n s i o n f r o m s c h o o l 
f o r c a r r y i n g a gun. T h i s c r o s s - e x a m i n a t i o n 
was p r o p e r b o t h t o t e s t t h e w i t n e s s ' s 
c r e d i b i l i t y as t o h i s k n o w l e d g e o f 
J a c k s o n ' s c h a r a c t e r and t o r e b u t t h e 
m i t i g a t i n g e v i d e n c e o f f e r e d b y J a c k s o n . ' 

"791 So. 2d a t 1026. 

"We have a l s o h e l d t h a t an a p p e l l a n t ' s 
d i s c i p l i n a r y p r o b l e m s i n j a i l were a d m i s s i b l e t o 
r e b u t m i t i g a t i o n e v i d e n c e he o f f e r e d r e g a r d i n g h i s 
g o o d b e h a v i o r i n j a i l . I n C l a r k v. S t a t e , 896 So. 2d 
584, 597 ( A l a . C r i m . App. 2000) (on r e t u r n t o remand 
and on a p p l i c a t i o n f o r r e h e a r i n g ) , we s t a t e d : 

" ' E v i d e n c e o f C l a r k ' s p r i s o n 
d i s c i p l i n a r y p r o b l e m s was c l e a r l y o f f e r e d 
t o r e b u t t h e e v i d e n c e he h a d o f f e r e d i n 
m i t i g a t i o n t h a t he was a "model i n m a t e . " 
(R. 1547.) The e v i d e n c e was r e l e v a n t and 
p r o b a t i v e t o s e n t e n c i n g and was, t h u s , 
p r o p e r l y a d m i t t e d . See, e.g., J a c k s o n v. 
S t a t e , 791 So. 2d 979 ( A l a . C r i m . A p p . ) , 
c e r t . d e n i e d , 791 So. 2d 1043 ( A l a . 2 0 0 0 ) , 
c e r t . d e n i e d , 532 U.S. 934 ( 2 0 0 1 ) ( e v i d e n c e 
o f t h e d e f e n d a n t ' s p r i o r m isdemeanor 
c o n v i c t i o n and h i s s u s p e n s i o n f r o m h i g h 
s c h o o l was p r o p e r l y a d m i t t e d t o r e b u t t h e 
d e f e n d a n t ' s m i t i g a t i o n e v i d e n c e ) ; and 
H a l l f o r d v. S t a t e , 548 So. 2d 526 ( A l a . 
C r i m . App. 1 9 8 8 ) , a f f ' d , 548 So. 2d 547 
( A l a . ) , c e r t . d e n i e d , 493 U.S. 945 
( 1 9 8 9 ) ( e v i d e n c e t h a t t h e d e f e n d a n t was 
h a v i n g an i n c e s t u o u s r e l a t i o n s h i p w i t h h i s 
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d a u g h t e r was p r o p e r l y a d m i t t e d t o r e b u t t h e 
d e f e n d a n t ' s m i t i g a t i o n e v i d e n c e r e g a r d i n g 
h i s g o o d c h a r a c t e r ) . " 

D e a r d o r f f v. S t a t e , 6 So. 3d a t 1230. 

Thus, t h e S t a t e c o u l d p r o p e r l y d i s p r o v e e v i d e n c e o f f e r e d 

b y R e v i s as m i t i g a t i o n a t t h e p e n a l t y p h a s e by o f f e r i n g 

e v i d e n c e o f R e v i s ' s r e p u t a t i o n as a v i o l e n t p r i s o n e r and 

e v i d e n c e o f t h e o t h e r c i t e d b a d a c t s . M o r e o v e r h i s d r u g u s e , 

w h i c h was a l s o i n t r o d u c e d b y R e v i s t h r o u g h t h e t e s t i m o n y o f 

h i s c h a r a c t e r w i t n e s s e s , was r e l e v a n t t o p r o v e t h e r o b b e r y 

e l e m e n t o f t h e c a p i t a l o f f e n s e , i n w h i c h he was c h a r g e d w i t h 

m u r d e r i n g t h e v i c t i m d u r i n g a r o b b e r y o f t h e v i c t i m t o t a k e 

p r e s c r i p t i o n p a i n p i l l s . T h i s e v i d e n c e was p a r t o f t h e r e s 

g e s t a e and e s t a b l i s h e d m o t i v e . 

C. 

R e v i s a r g u e s t h a t t h e S t a t e i m p r o p e r l y a d m i t t e d e v i d e n c e 

t h a t S t i d h a m ' s t h r o a t was c u t , a l t h o u g h t h e p r o s e c u t o r 

c o n c e d e d t h a t R e v i s ' s u n c l e , and n o t R e v i s , c u t S t i d h a m ' s 

t h r o a t . R e v i s a r g u e s t h a t t h i s e v i d e n c e was n o t r e l e v a n t t o 

any a g g r a v a t i n g c i r c u m s t a n c e and t h a t t h e S t a t e d i d n o t a r g u e 

t h a t t h e o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , o r c r u e l , 
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when compared t o o t h e r c a p i t a l o f f e n s e s , n o r was he g i v e n 

n o t i c e o f t h e S t a t e ' s i n t e n t i o n t o a r g u e t h a t a g g r a v a t i n g 

c i r c u m s t a n c e , i f t h a t was i t s i n t e n t . He f u r t h e r s u b m i t s t h a t 

t h e t r i a l c o u r t n o t e d i n i t s s e n t e n c i n g o r d e r t h a t t h e 

v i c t i m ' s t h r o a t was c u t . 

The r e c o r d r e v e a l s t h a t t h e t r i a l c o u r t m e n t i o n e d t h e 

f a c t t h a t R e v i s ' s u n c l e c u t S t i d h a m ' s t h r o a t o n l y i n t h e 

f i n d i n g s o f f a c t as t o t h e o f f e n s e . M o r e o v e r , t h e S t a t e d i d 

n o t a r g u e i n t h i s c a s e t h e a g g r a v a t i n g c i r c u m s t a n c e t h a t t h e 

o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , o r c r u e l . § 13A-5-

4 9 ( 8 ) , A l a . Code 1975. Nor d i d t h e t r i a l c o u r t f i n d t h i s 

a g g r a v a t i n g c i r c u m s t a n c e t o e x i s t i n t h i s c a s e . 

The s l a s h i n g o f t h e v i c t i m ' s t h r o a t was p a r t o f t h e r e s 

g e s t a e o f t h e o f f e n s e a n d o c c u r r e d i m m e d i a t e l y a f t e r R e v i s 

s h o t t h e v i c t i m . T h i s e v i d e n c e was a d d u c e d d u r i n g t h e 

p r e s e n t a t i o n o f t h e e v i d e n c e a t t h e g u i l t p h a s e and was 

t h e r e b y i n c o r p o r a t e d i n t o t h e p e n a l t y p h a s e . The comment was 

n o t made " ' i n an e x c e s s i v e and i n t o l e r a b l e manner, and [ i t ] 

d i d n o t d i v e r t t h e j u r y ' s a t t e n t i o n f r o m i t s p r o p e r 

f u n c t i o n . ' " S m i t h v. S t a t e , 581 So. 2d 497, ( A l a . C r i m . App. 

1 9 9 0 ) , r e v e r s e d on o t h e r g r o u n d s , Ex p a r t e S m i t h , 581 So. 2d 
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531 ( A l a . 1 9 9 1 ) , q u o t i n g R u t l e d g e v. S t a t e , 523 So. 2d 1087, 

1101 A l a . C r i m . App. 1 9 8 7 ) , r e v e r s e d on o t h e r g r o u n d s , 523 So. 

2d 1118 ( A l a . 1 9 8 8 ) . T h e r e f o r e , i t was p r o p e r l y a d m i t t e d 

d u r i n g t h e p e n a l t y p h a s e . 

D. 

R e v i s a r g u e s t h a t , a t s e n t e n c i n g , t h e S t a t e i m p r o p e r l y 

a l l o w e d an o f f i c e r t o t e s t i f y t h a t R e v i s h a d p r e v i o u s l y b e e n 

a r r e s t e d a n d t h a t he r e m a i n e d s i l e n t a f t e r t h e a r r e s t . He 

a l l e g e s t h a t t h i s t e s t i m o n y c o n s t i t u t e d an i m p e r m i s s i b l e 

comment on t h e a s s e r t i o n o f h i s r i g h t t o r e m a i n s i l e n t . 

However, t h e r e c o r d r e v e a l s t h a t I n v e s t i g a t o r Ronny 

V i c k e r y t e s t i f i e d t h a t , i n t h e e a r l y s t a g e s o f t h e 

i n v e s t i g a t i o n , when S t i d h a m ' s s o n s were b e i n g c o n s i d e r e d as 

p o s s i b l e s u s p e c t s , he c o n t a c t e d R e v i s t o a c t as an i n f o r m a n t 

b e c a u s e R e v i s was a f r i e n d o f one o f S t i d h a m ' s s o n s . T h i s 

t e s t i m o n y was e l i c i t e d t o r e b u t d e f e n s e c o u n s e l ' s a r gument i n 

h i s o p e n i n g s t a t e m e n t t h a t R e v i s h a d been v e r y u p s e t a b o u t 

h a v i n g c o m m i t t e d t h e o f f e n s e and t h a t he h a d come f o r w a r d w i t h 

h i s c o n f e s s i o n . D e f e n s e c o u n s e l a r g u e d : 

"He c o u l d have k e p t h i s mouth s h u t . T h i s c a s e w o u l d 
h a v e n e v e r b e e n s o l v e d . B u t he d i d n ' t do t h a t . A t 
some p o i n t t h i s c a s e was b o t h e r i n g h i m. I t was 
b o t h e r i n g h i m t o t h e p o i n t t h a t maybe he c o u l d n ' t 
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l i v e w i t h i t . ... B u t he c o u l d have k e p t h i s mouth 
s h u t a l o n g w i t h t h e o t h e r p e o p l e , and i t w o u l d have 
n e v e r been s o l v e d . " 

(R. 692.) 

The p r o s e c u t o r t h e n a r g u e d i n c l o s i n g t h a t R e v i s c o u l d 

have come f o r w a r d when t h e p o l i c e e v e n t u a l l y c o n t a c t e d him, 

b u t he i n d i c a t e d t h a t he w o u l d a c t as an i n f o r m a n t a g a i n s t h i s 

f r i e n d , S t i d h a m ' s s o n , and l a t e r gave a s t a t e m e n t i n d i c a t i n g 

t h a t h i s b r o t h e r and u n c l e h a d k i l l e d S t i d h a m . 

S i m i l a r l y , t h i s c o u r t f o u n d i n K i l l i n g s w o r t h v. S t a t e , 

[Ms. CR-06-0854, November 13, 2009] So. 3d , ( A l a . 

C r i m . App. 2 0 0 9 ) : 

"We do n o t b e l i e v e t h e p r o s e c u t o r was commenting 
on K i l l i n g s w o r t h ' s d e c i s i o n n o t t o t e s t i f y . R a t h e r , 
i t a p p e a r s t h a t he was e x p l a i n i n g t h a t one p o s s i b l e 
i n f e r e n c e f r o m t h e e v i d e n c e was t h a t K i l l i n g s w o r t h 
and C o n n e l l h a d d i s c u s s e d k i l l i n g someone w h i l e 
J o n e s r e t r i e v e d t h e s h o t g u n f r o m h i s h o u se and t h a t 
t h a t c o u l d have been why t h e y h a d c h a n g e d s e a t s when 
J o n e s r e t u r n e d t o t h e v e h i c l e w i t h t h e s h o t g u n . 
T h e r e f o r e , we f i n d t h a t t h e a r g ument was a b o u t a 
r e a s o n a b l e i n f e r e n c e f r o m t h e e v i d e n c e r a t h e r t h a n 
a comment on t h e f a c t t h a t K i l l i n g s w o r t h d i d n o t 
t e s t i f y . A c c o r d i n g l y , we do n o t f i n d t h a t t h e r e was 
any p l a i n e r r o r i n t h i s r e g a r d . " 

K i l l i n g s w o r t h v. S t a t e , So. 3d a t . 

The t e s t i m o n y o f I n v e s t i g a t o r y V i c k e r y was p r o p e r 

r e b u t t a l e v i d e n c e , and t h e p r o s e c u t o r ' s comment b a s e d on t h a t 
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t e s t i m o n y , as w e l l as t h e e v i d e n c e , was a p r o p e r i n f e r e n c e . I t 

was n o t a comment on R e v i s ' s r i g h t t o r e m a i n s i l e n t . 

R e v i s a l s o c o n t e n d s t h a t I n v e s t i g a t o r V i c k e r y ' s t e s t i m o n y 

t h a t he g o t R e v i s o u t o f j a i l so t h a t he w o u l d a c t as an 

i n f o r m a n t a g a i n s t S t i d h a m ' s s o n s i n t h i s c a s e i m p r o p e r l y 

i n t r o d u c e d i r r e l e v a n t e v i d e n c e o f p r i o r a r r e s t s . However, t h i s 

t e s t i m o n y r e b u t t e d d e f e n s e c o u n s e l ' s a r gument t h a t R e v i s came 

f o r w a r d w i t h h i s a d m i s s i o n i n o r d e r t o s o l v e t h e o f f e n s e . 

I n v e s t i g a t o r V i c k e r y ' s t e s t i m o n y r e b u t t e d R e v i s ' s argument 

t h a t he was f o r t h c o m i n g and c o o p e r a t i v e b y r e v e a l i n g t h a t , 

d e s p i t e R e v i s ' s a g r e e m e n t t o a c t as an i n f o r m a n t i n o r d e r t o 

be r e l e a s e d , he f a i l e d t o c o n t a c t t h e p o l i c e as he h a d 

p r o m i s e d . See D a v i s v. S t a t e , 740 So. 2d 1115, ( A l a . C r i m . 

App. 1 9 9 8 ) , a f f i r m e d , 740 So. 2d 1135 ( A l a . 1 9 9 9 ) , c e r t . 

d e n i e d , 529 U.S. 1039 (2000) ("The S t a t e o f f e r e d e v i d e n c e o f 

s i x p r i o r c o n v i c t i o n s t o r e b u t t h e e v i d e n c e c o n c e r n i n g t h e 

a p p e l l a n t ' s good c h a r a c t e r and r e p u t a t i o n . A c c o r d i n g l y , t h e 

t r i a l c o u r t p r o p e r l y a l l o w e d t h e S t a t e t o i n t r o d u c e e v i d e n c e 

o f t h e a p p e l l a n t ' s p r i o r c o n v i c t i o n s f o r t h e l i m i t e d p u r p o s e 

o f r e b u t t i n g m i t i g a t i n g e v i d e n c e t h e a p p e l l a n t o f f e r e d t o show 

h i s good c h a r a c t e r and r e p u t a t i o n . See H a l l f o r d v. S t a t e , 548 
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So. 2d 526 ( A l a . C r . A p p . 1 9 8 8 ) , a f f ' d , 548 So. 2d 547 ( A l a . ) , 

c e r t . d e n i e d , 493 U.S. 945, 110 S . C t . 354, 107 L.Ed. 2d 342 

( 1 9 8 9 ) . " ) . 

M o r e o v e r , I n v e s t i g a t o r V i c k e r y ' s t e s t i m o n y d i d n o t 

i n d i c a t e t h a t R e v i s h a d bee n c o n v i c t e d o r why he was i n j a i l . 

Compare S m i t h v. S t a t e , [Ms. CR-97-1258, A u g u s t 31, 2007] 

So. 3d ( A l a . C r i m . App. 2 0 0 7 ) , a f f i r m e d i n p a r t a n d 

r e v e r s e d i n p a r t on o t h e r g r o u n d s , [Ms. 1080973, O c t o b e r 22, 

2010] So. 3d ( A l a . 2 0 1 0 ) ( i n w h i c h t h e p r o s e c u t o r ' s 

a r g ument i n h i s o p e n i n g s t a t e m e n t a t t h e p e n a l t y p h a s e o f t h e 

t r i a l t h a t S m i t h h a d p r i o r c o n v i c t i o n s was h a r m l e s s ) . 

V I I I . 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t ' s i n s t r u c t i o n s a nd t h e 

p r o s e c u t o r ' s comments d e n i g r a t e d t h e j u r y ' s r e s p o n s i b i l i t y i n 

v i o l a t i o n o f C a l d w e l l v. M i s s i s s i p p i , 472 U.S. 320 ( 1 9 8 5 ) . He 

r e f e r s t o a r g u m e n t s made b y t h e p r o s e c u t o r and an i n s t r u c t i o n 

f r o m t h e t r i a l c o u r t made d u r i n g v o i r d i r e e x a m i n a t i o n . 

The f o l l o w i n g comment was made d u r i n g t h e p r o s e c u t o r ' s 

o p e n i n g r e m a r k s t o t h e v e n i r e c o n c e r n i n g t h e t r i a l p r o c e s s : 

" [ T ] h e j u r y r e n d e r s what i s c a l l e d an a d v i s o r y 
v e r d i c t . Now, y o u ' r e s a y i n g l i f e w i t h o u t o r d e a t h , 
b u t t h a t ' s j u s t an a d v i s o r y v e r d i c t f o r t h e j u d g e t o 
c o n s i d e r when he does t h e f i n a l s e n t e n c i n g . " 
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(R. 179.) 

T h e r e a f t e r , d u r i n g t h e v o i r d i r e e x a m i n a t i o n , t h e 

p r o s e c u t o r a s k e d t h e p a n e l i f any member o r members w o u l d be 

u n a b l e t o v o t e f o r t h e d e a t h p e n a l t y u n d e r any c i r c u m s t a n c e s . 

A p o t e n t i a l j u r o r r e s p o n d e d t h a t she was u n c e r t a i n t h a t she 

c o u l d v o t e f o r t h e d e a t h p e n a l t y a n d t h e t r i a l c o u r t a t t e m p t e d 

t o i n s t r u c t h e r as t o t h e t r i a l p r o c e s s as f o l l o w s : 

" T h e r e a r e two p h a s e s i n t h i s c a s e . You've 
a l r e a d y h e a r d r e f e r e n c e t o b o t h p h a s e s . We won't 
ev e n g e t t o t h e s e n t e n c i n g p h a s e i f , i n f a c t , you do 
n o t as a j u r y c o n v i c t t h i s d e f e n d a n t o f a c a p i t a l 
c r i m e . The S t a t e o f A l a b a m a has c h a r g e d h i m w i t h a 
c a p i t a l c r i m e . The b u r d e n o f p r o o f i s on t h e S t a t e 
t o p r o v e a l l t h e e l e m e n t s o f t h a t c a p i t a l c r i m e 
b e y o n d a r e a s o n a b l e d o u b t . I f a f t e r you h e a r a l l t h e 
e v i d e n c e i n t h e c a s e you d o n ' t f e e l l i k e t h e S t a t e 
o f A l a b a m a has met t h a t b u r d e n o f p r o o f , t h e n i t 
w i l l be y o u r d u t y n o t t o c o n v i c t t h i s d e f e n d a n t o f 
t h a t c a p i t a l c r i m e . Now, a s s u m i n g t h a t you do, and 
you do c o n v i c t h i m o f a c a p i t a l c r i m e , t h e n and o n l y 
t h e n do we go t o t h e s e c o n d p h a s e , and t h a t ' s t h e 
p h a s e i n w h i c h you w i l l c o n s i d e r b o t h a g g r a v a t i n g 
c i r c u m s t a n c e s and m i t i g a t i n g c i r c u m s t a n c e s i n 
d e c i d i n g w h e t h e r o r n o t you w o u l d recommend t o t h e 
C o u r t t h e i m p o s i t i o n o f e i t h e r t h e d e a t h p e n a l t y o r 
l i f e w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . " 

(R. 197-98.) 

The f i n a l i n s t a n c e c i t e d b y R e v i s as a v i o l a t i o n o f 

C a l d w e l l v. M i s s i s s i p p i , s u p r a , o c c u r r e d i m m e d i a t e l y a f t e r t h e 
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t r i a l c o u r t ' s i n s t r u c t i o n s t o t h e a b o v e - n o t e d p o t e n t i a l j u r o r , 

when t h e p r o s e c u t o r a d d r e s s e d t h e e n t i r e p a n e l and s t a t e d : 

"Okay. A g a i n , anyone who f e e l s l i k e t h e y c o u l d 
n o t i m pose t h e d e a t h p e n a l t y ? (No r e s p o n s e . ) I g u e s s 
i m p o s e i s a l i t t l e s t r o n g word. Recommend i s 
p r o b a b l y t h e more a p p r o p r i a t e . " 

(R. 199.) 

None o f t h e i n s t a n c e s c i t e d b y R e v i s m i s i n f o r m e d any 

p o t e n t i a l j u r o r o f h i s o r h e r r o l e as a j u r o r , n o r d i d t h e 

t r i a l c o u r t ' s i n s t r u c t i o n s o r p r o s e c u t o r ' s comments d i m i n i s h 

t h e j u r o r ' s r o l e as t o s e n t e n c i n g . 

" ' I t i s w e l l e s t a b l i s h e d t h a t " t h e 
comments o f t h e p r o s e c u t o r a n d t h e 
i n s t r u c t i o n s o f t h e t r i a l c o u r t a c c u r a t e l y 
i n f o r m i n g t h e j u r y o f t h e e x t e n t o f i t s 
s e n t e n c i n g a u t h o r i t y and t h a t i t s s e n t e n c e 
v e r d i c t was ' a d v i s o r y ' a n d a 
' r e c o m m e n d a t i o n ' and t h a t t h e t r i a l c o u r t 
w o u l d make t h e f i n a l d e c i s i o n as t o 
s e n t e n c e does n o t v i o l a t e C a l d w e l l [v.  
M i s s i s s i p p i , 472 U.S. 320, 105 S.Ct. 2633, 
86 L.Ed. 2d 231 (1985) ] . ' M a r t i n v. S t a t e , 
548 So. 2d 488, 494 ( A l a . C r i m . A p p . ) , 
a f f i r m e d , 548 So. 2d 496 ( A l a . 1 9 8 8 ) , c e r t . 
d e n i e d , 493 U.S. 970, 110 S.Ct. 419, 107 
L.Ed. 2d 383 ( 1 9 8 9 ) . See W h i t e v. S t a t e , 
587 So. 2d 1218 ( A l a . C r i m . App. 1 9 9 0 ) , 
a f f i r m e d , 587 So. 2d 1236 ( A l a . 1 9 9 1 ) ; c e r t . 
d e n i e d , 502 U.S. 107, 112 S.Ct. 979, 117 
L.Ed. 2d 142 ( 1 9 9 2 ) ; K u e n z e l v. S t a t e , 577 
So. 2d 474 ( A l a . C r i m . App. 1 9 9 0 ) , 
a f f i r m e d , 577 So. 2d 531 ( A l a . 1 9 9 1 ) , c e r t . 
d e n i e d , 502 U.S. 886, 112 S.Ct. 242, 116 
L.Ed. 2d 197 ( 1 9 9 1 ) . " 
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M c M i l l a n v. S t a t e , [Ms. CR-08-1954, November 5, 2010] So. 

3d , ( A l a . C r i m . App. 2 0 1 0 ) . 

As t h i s c o u r t d e t e r m i n e d i n V a n p e l t v. S t a t e , [Ms. CR-06-

1539, December 18, 2009] So. 3d , ( A l a . C r i m . App. 

2 0 0 9 ) : 

" F i r s t , t h e c i r c u i t c o u r t and t h e p r o s e c u t o r d i d 
n o t m i s i n f o r m t h e j u r y t h a t i t s p e n a l t y - p h a s e 
v e r d i c t i s a r e c o m m e n d a t i o n . Under § 13A-5-46, A l a . 
Code 1975, t h e j u r y ' s r o l e i n p e n a l t y p h a s e o f a 
c a p i t a l c a s e i s t o r e n d e r an a d v i s o r y v e r d i c t 
r ecommending a s e n t e n c e t o t h e c i r c u i t j u d g e . I t i s 
t h e c i r c u i t j u d g e who u l t i m a t e l y d e c i d e s t h e c a p i t a l 
d e f e n d a n t ' s s e n t e n c e , and, ' w ] h i l e t h e j u r y ' s 
r e c o m m e n d a t i o n c o n c e r n i n g s e n t e n c i n g s h a l l be g i v e n 
c o n s i d e r a t i o n , i t i s n o t b i n d i n g upon t h e c o u r t s . ' 
§ 13A-5-47 A l a . Code 1975. A c c o r d i n g l y , t h e c i r c u i t 
c o u r t and t h e p r o s e c u t o r d i d n o t m i s i n f o r m t h e j u r y 
t h a t i t s p e n a l t y - p h a s e v e r d i c t i s a r e c o m m e n d a t i o n . " 

H e r e , t h e r e was no v i o l a t i o n o f t h e p r o h i b i t i o n a g a i n s t 

m i s l e a d i n g o r m i s i n f o r m i n g t h e j u r y as t o i t s r o l e i n t h e 

s e n t e n c i n g d e c i s i o n . 

I X . 

R e v i s a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y and 

p r e j u d i c i a l l y c o n t r a s t e d R e v i s ' s c o n s t i t u t i o n a l r i g h t s w i t h 

t h o s e o f t h e v i c t i m . S p e c i f i c a l l y , he c o n t e n d s t h a t t h e 

p r o s e c u t o r i m p r o p e r l y a r g u e d t h a t R e v i s was b e i n g a l l o w e d h i s 
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c o n s t i t u t i o n a l r i g h t s , w h e r e a s t h e v i c t i m was no l o n g e r a b l e 

t o e x e r c i s e h i s c o n s t i t u t i o n a l r i g h t s . 

He c i t e s t h e f o l l o w i n g a rgument by t h e p r o s e c u t o r d u r i n g 

h i s c l o s i n g s t a t e m e n t a t t h e p e n a l t y p h a s e i n s u p p o r t o f h i s 

c o n t e n t i o n : 

" A l l t h i s t h a t we're g o i n g t h r o u g h f o r C h r i s R e v i s 
on h i s b e h a l f , t h a t ' s what t h i s week has b e e n a b o u t 
i s C h r i s R e v i s . J e r r y S t i d h a m g o t z e r o . He g o t no 
due p r o c e s s . He g o t n o t h i n g . " 

(R. 811-12.) 

R e v i s d i d n o t o b j e c t t o t h i s a rgument b y t h e p r o s e c u t o r ; 

t h e r e f o r e , any e r r o r must r i s e t o t h e l e v e l o f p l a i n e r r o r . 

R u l e 45A, A l a . R . A p p . P . 

T h e r e was no p l a i n e r r o r i n t h e p r o s e c u t o r ' s comment. 

M i t c h e l l v. S t a t e , [Ms. CR-06-0827, A u g u s t 27, 2010] So. 

3d ( A l a . C r i m . A p p . 2 0 1 0 ) ( f i n d i n g no p l a i n e r r o r i n 

p r o s e c u t o r ' s a r g ument c o m p a r i n g t h e v i c t i m ' s r i g h t s t o 

M i t c h e l l ' s r i g h t s d u r i n g t h e g u i l t - p h a s e c l o s i n g a r g u m e n t ) . 

See a l s o M a p l e s v. S t a t e , 758 So. 2d 1, 56-57 ( A l a . C r i m . 

App. 1 9 9 9 ) ( f i n d i n g no i m p r o p r i e t y i n t h e p r o s e c u t o r ' s 

a r g u m e n t , " ' I ' l l b e t you [ t h e v i c t i m ] d o e s n ' t t h i n k i t ' s a 

t o u g h e r p u n i s h m e n t t h a n d e a t h . Don't you t h i n k t h e [ v i c t i m ' s 

f a m i l y ] w o u l d be t i c k l e d t o go t o t h e p e n i t e n t i a r y t h i s 
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weekend and v i s i t w i t h t h e i r son? S u r e , i t ' s a m i s e r a b l e p l a c e 

t o be. S u r e i t ' s a w f u l t o have t o d r i v e down t h e r e . Who w o u l d 

want t o know t h e i r k i d was i n t h e p e n i t e n t i a r y ? T h a t ' s b e t t e r 

t h a n h a v i n g h i m d e a d . T o u g h e r t h a n t h e d e a t h p e n a l t y ? I d o n ' t 

t h i n k s o . " ) . B u t see M c N a i r v. S t a t e , 653 So. 2d 320, 337-38 

( A l a , C r i m . App. 1 9 9 2 ) ( " T h e p r o s e c u t o r made numerous 

r e f e r e n c e s t o t h e v i c t i m ' s r i g h t s a n d s e v e r a l t i m e s i m p l i e d 

t h a t h e r r i g h t s were t o be w e i g h e d a g a i n s t t h e a p p e l l a n t ' s . 

T h i s was c l e a r l y i m p r o p e r . However, we t h i n k t h e s e r e f e r e n c e s 

were v a l u e d b y t h e j u r y a t t h e i r t r u e w o r t h , as h a v i n g been 

u t t e r e d i n t h e h e a t o f d e b a t e and were n o t e x p e c t e d t o become 

f a c t o r s i n t h e f o r m a t i o n o f t h e v e r d i c t . See Duren v. S t a t e , 

590 So. 2d 360, 364 ( A l a . C r . A p p . 1 9 9 0 ) , a f f i r m e d , 590 So. 2d 

369 ( A l a . 1 9 9 1 ) , c e r t . d e n i e d , 503 U.S. 974, 112 S.Ct. 1594, 

118 L.Ed. 2d 310 ( 1 9 9 2 ) ; B a n k h e a d v. S t a t e , 585 So. 2d 97, 106 

( A l a . C r . A p p . 1 9 8 9 ) , a f f i r m e d as t o i n s t a n t i s s u e and remanded 

on o t h e r g r o u n d s , 585 So. 2d 112 ( A l a . 1 9 9 1 ) (on r e h e a r i n g ) , 

a f f i r m e d on r e t u r n t o remand, 625 So. 2d 1141 ( A l a . C r . A p p . 

1 9 9 2 ) ; H a r r i s v. S t a t e , 539 So. 2d 1117, 1123 ( A l a . C r . A p p . 

1 9 8 8 ) . " ) . 

" I t i s i m p r o p e r f o r a p r o s e c u t o r t o a r g u e t h e 
v i c t i m ' s r i g h t s and t o compare t h o s e r i g h t s t o t h e 

119 



CR-06-0454 

r i g h t s o f t h e d e f e n d a n t . However, as we s t a t e d i n 
M c N a i r [ v . S t a t e , 653 s o . 2d 320 ( A l a . C r i m . App. 
1 9 9 2 ) ] : 

"'The p r o s e c u t o r made numerous 
r e f e r e n c e s t o t h e v i c t i m ' s r i g h t s and 
s e v e r a l t i m e s i m p l i e d t h a t h e r r i g h t s were 
t o be w e i g h e d a g a i n s t t h e a p p e l l a n t ' s . T h i s 
was c l e a r l y i m p r o p e r . However, we t h i n k 
t h e s e r e f e r e n c e s were v a l u e d b y t h e j u r y a t 
t h e i r t r u e w o r t h , as h a v i n g b e e n u t t e r e d i n 
t h e h e a t o f d e b a t e and were n o t e x p e c t e d t o 
become f a c t o r s i n t h e f o r m a t i o n o f t h e 
v e r d i c t . See Duren v. S t a t e , 590 So. 2d 
360, 364 ( A l a . C r . A p p . 1 9 9 0 ) , a f f i r m e d , 590 
So. 2d 369 ( A l a . 1 9 9 1 ) , c e r t . d e n i e d , 503 
U.S. 974, 112 S.Ct. 1594, 118 L.Ed. 2d 310 
( 1 9 9 2 ) ; B a n k h e a d v. S t a t e , 585 So. 2d 97, 
106 ( A l a . C r . A p p . 1 9 8 9 ) , a f f i r m e d as t o 
i n s t a n t i s s u e and remanded on o t h e r 
g r o u n d s , 585 So. 2d 112 ( A l a . 1991) (on 
r e h e a r i n g ) , a f f i r m e d on r e t u r n t o remand, 
625 So. 2d 1141 ( A l a . C r . A p p . 1 9 9 2 ) ; H a r r i s  
v. S t a t e , 539 So. 2d 1117, 1123 
( A l a . C r . A p p . 1 9 8 8 ) . '" 

"653 So. 2d a t 337-38. See a l s o C a l h o u n v. S t a t e , 
932 So. 2d 923 ( A l a . C r i m . App. 2 0 0 5 ) , c e r t . d e n i e d , 
548 U.S. 926, 126 S.Ct. 2984, 165 L.Ed. 2d 990 
(2006) (no r e v e r s i b l e e r r o r when p r o s e c u t o r 
commented t h a t t h e d e f e n d a n t ' s m o t h e r g o t t o p l e a d 
f o r h i s l i f e b u t t h a t t h e v i c t i m ' s m o t h e r d i d n o t 
g e t t o p l e a d f o r h e r s o n ' s l i f e ) ; L e w i s v. S t a t e , 
889 So. 2d 623 ( A l a . C r i m . App. 2003) (no r e v e r s i b l e 
e r r o r when p r o s e c u t o r a r g u e d t h a t j u r y s h o u l d 
c o n s i d e r t h e r i g h t s o f t h e p e o p l e l i v i n g i n t h e 
c o u n t y i n w h i c h t h e v i c t i m l i v e d ) ; J o h n s o n v. S t a t e , 
820 So. 2d 842 ( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 820 
So. 2d 883 ( A l a . 2 0 0 1 ) , c e r t . d e n i e d , 535 U.S. 1058, 
122 S.Ct. 1921, 152 L.Ed. 2d 828 (2002) (no 
r e v e r s i b l e e r r o r when p r o s e c u t o r a r g u e d t h a t i t was 
n o t f a i r t o t h e v i c t i m b e c a u s e she d i d n o t g e t a 
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two-week t r i a l l i k e t h e d e f e n d a n t ) . F o r t h e r e a s o n s 
s t a t e d i n M c N a i r , we f i n d no p l a i n e r r o r . " 

Brown v. S t a t e , 11 So. 3d 866, 918-19 ( A l a . C r i m . App. 2 0 0 7 ) , 

a f f i r m e d , 11 So. 3d 933 ( A l a . 2 0 0 8 ) , c e r t . d e n i e d , U.S. 

, 129 S.Ct. 2864 ( 2 0 0 9 ) . 

H e r e , t h e p r o s e c u t o r made one b r i e f m e n t i o n o f t h e f a c t 

t h a t R e v i s was b e i n g a c c o r d e d h i s c o n s t i t u t i o n a l r i g h t s w h i l e 

t h e v i c t i m no l o n g e r c o u l d be. The j u r y was i n s t r u c t e d on 

numerous o c c a s i o n s t h a t t h e a r g u m e n t s o f c o u n s e l were n o t t o 

be c o n s t r u e d as e v i d e n c e b u t t o be c o n s i d e r e d as h a v i n g b e e n 

made i n d e b a t e . T h e r e was no p l a i n e r r o r as a r e s u l t o f t h i s 

comment. 2 3 

X. 

R e v i s a r g u e s t h a t he was d e p r i v e d o f h i s r i g h t s t o due 

p r o c e s s and a f a i r t r i a l b e c a u s e o f t h e t r i a l c o u r t ' s e r r o r s 

d u r i n g t h e j u r y s e l e c t i o n . 

A. 

2 3 I n t h i s a r g u m e n t , R e v i s a l s o a l l u d e s t o t h e c l a i m t h a t 
R e v i s was p e n a l i z e d f o r h i s i n v o c a t i o n o f h i s r i g h t t o r e m a i n 
s i l e n t when he was c o n t a c t e d b y t h e p o l i c e t o a c t as an 
i n f o r m a n t b u t d i d n o t c o n f e s s a t t h a t t i m e . T h i s c l a i m has 
p r e v i o u s l y b e e n d i s c u s s e d i n t h i s o p i n i o n and d e t e r m i n e d 
a d v e r s e l y t o R e v i s . See I s s u e V I I . D . 
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R e v i s c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d b y f a i l i n g t o 

remove t h r e e p o t e n t i a l j u r o r s who he a l l e g e s c o u l d n o t be 

i m p a r t i a l . He r a i s e s t h i s i s s u e f o r t h e f i r s t t i m e on a p p e a l ; 

t h e r e f o r e , t h i s m a t t e r i s due t o be e v a l u a t e d p u r s u a n t t o t h e 

p l a i n - e r r o r r u l e . R u l e 45A, A l a . R . A p p . P . 

J u r o r S.D. s t a t e d d u r i n g v o i r d i r e e x a m i n a t i o n , i n 

a n s w e r i n g w h e t h e r any p o t e n t i a l j u r o r s h a d any p r e t r i a l 

k n o w l e d g e o f t h e c a s e o r p r e c o n c e i v e d n o t i o n s o r b i a s e s , t h a t 

he h a d r e a d a b o u t t h e c a s e . He t h e n s t a t e d , " I do have a 

b r o t h e r - i n - l a w t h a t w o r k s f o r t h e S t a t e o f A l a b a m a u n d e r n e a t h 

y o u , Ken Mays, j u s t t o l e t you know t h a t so we d o n ' t have a 

p r o b l e m l a t e r o n ." (R. 70.) S u b s e q u e n t l y , when t h e v e n i r e was 

a s k e d i f any member knew any o f t h e w i t n e s s e s , J u r o r S.D. 

a f f i r m e d t h a t Ken Mays was h i s b r o t h e r - i n - l a w . He was t h e n 

a s k e d i f t h a t r e l a t i o n s h i p w o u l d a f f e c t h i s d e c i s i o n "one way 

o r t h e o t h e r . " (R. 81.) He r e s p o n d e d , "No, s i r . I g u e s s n o t . " 

(R. 81.) J u r o r S.D. u l t i m a t e l y s e r v e d on t h e j u r y , b u t R e v i s 

n e v e r moved t o s t r i k e t h i s j u r o r . C f F i s h e r v. S t a t e , 587 So. 

2d 1027, 1035 ( A l a . C r i m . App. 1 9 9 1 ) , c e r t . d e n i e d , 587 So. 2d 

1039 ( A l a . 1 9 9 1 ) , c e r t . d e n i e d , 504 U.S. 941 ( 1 9 9 2 ) ( " [ T ] h e 

a p p e l l a n t was aware o f t h e s e s t a t e m e n t s b e f o r e t h e j u r y was 

122 



CR-06-0454 

em p a n e l e d . ' C o u n s e l w i t h k n o w l e d g e o f a d i s q u a l i f i c a t i o n o f a 

j u r o r may n o t r e m a i n s i l e n t a n d gamble on a f a v o r a b l e v e r d i c t 

and i f u n f a v o r a b l e , r a i s e t h e m a t t e r i n a m o t i o n f o r new 

t r i a l . ' D a n i e l s v. S t a t e , 49 A l a . App. 654, 275 So. 2d 169, 

172-73 ( 1 9 7 3 ) . " ) . 

The f a c t t h a t J u r o r S.D. was r e l a t e d b y m a r r i a g e t o 

a S t a t e ' s w i t n e s s d i d n o t r e q u i r e t h a t he be e x c u s e d f o r 

c a u s e . The s t a t u t e t h a t s e t s o u t t h e f a c t o r s t h a t w o u l d 

s u p p o r t a r e m o v a l f o r c a u s e i s § 12-16-150, A l a . Code 1975. 

The r e m o v a l o f a v e n i r e m e m b e r as a r e s u l t o f h i s b e i n g r e l a t e d 

t o a p a r t y i s g o v e r n e d b y § 1 2 - 1 6 - 1 5 0 ( 4 ) , A l a . Code 1975, 

w h i c h s t a t e s t h a t a j u r o r may be removed f o r c a u s e i f i t i s 

shown " t h a t he i s c o n n e c t e d b y c o n s a n g u i n i t y w i t h i n t h e n i n t h 

d e g r e e , o r b y a f f i n i t y w i t h i n t h e f i f t h d e g r e e , computed 

a c c o r d i n g t o t h e r u l e s o f t h e c i v i l l a w , e i t h e r w i t h t h e 

d e f e n d a n t o r w i t h t h e p r o s e c u t o r o r t h e p e r s o n a l l e g e d t o be 

i n j u r e d . " Thus, t h e r e i s no p r o v i s i o n f o r b e i n g removed f o r 

c a u s e as a r e s u l t o f b e i n g r e l a t e d t o a w i t n e s s . S c o t t v. 

S t a t e , 473 So. 2d 1167, ( A l a . C r i m . App. 1985) ( j u r o r was n o t 

r e q u i r e d t o be removed f o r c a u s e on t h e g r o u n d t h a t she was a 

f i r s t c o u s i n t o a S t a t e ' s w i t n e s s , b e c a u s e she "was r e l a t e d t o 
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a w i t n e s s , and n o t 'the d e f e n d a n t o r ... t h e p r o s e c u t o r o r t h e 

p e r s o n a l l e g e d t o be i n j u r e d , ' t h e s t a t u t e f a i l s t o s u p p o r t 

t h e a p p e l l a n t ' s m o t i o n . " § 1 2 - 1 6 - 1 5 0 ( 4 ) , A l a . Code 1 9 7 5 ) . See  

a l s o P r o c t o r v. C i t y o f P r a t t v i l l e , 830 So. 2d 38, 43 ( A l a . 

C r i m . App. 2 0 0 1 ) ( T h e t r i a l c o u r t p r o p e r l y d e n i e d P r o c t o r ' s 

m o t i o n f o r m i s t r i a l o r , i n t h e a l t e r n a t i v e , t o s t r i k e t h e 

v e n i r e where a j u r o r d u r i n g t h e t r i a l a c k n o w l e d g e d t h a t he 

m i g h t be t h e g r a n d f a t h e r b y m a r r i a g e o f one o f t h e S t a t e ' s 

w i t n e s s e s ; he was n o t c e r t a i n t h a t he knew t h e w i t n e s s o r t h a t 

he was s t i l l m a r r i e d t o t h e g r a n d m o t h e r ) . 

M o r e o v e r , a l t h o u g h a j u r o r may be removed f o r c a u s e b a s e d 

on b i a s o r i m p a r t i a l i t y , R e v i s has f a i l e d t o show t h a t J u r o r 

S.D. was b i a s e d i n t h i s c a s e . A l t h o u g h R e v i s a r g u e s t h a t J u r o r 

S.D. s t a t e d t h a t he h a d p r i o r k n o w l e d g e o f t h e c a s e f r o m Ken 

Mays, t h e r e c o r d i n d i c a t e s t h a t he s t a t e d t h a t he h a d r e a d 

a b o u t t h e c a s e . T h e r e was no s t a t e m e n t b y h i m t h a t h i s 

b r o t h e r - i n - l a w h a d t o l d h i m a b o u t t h e c a s e . 

J u r o r S.D., f u r t h e r , s t a t e d t h a t h i s b e i n g r e l a t e d t o 

I n v e s t i g a t o r Mays w o u l d n o t e f f e c t h i s a b i l i t y t o s e r v e as a 

j u r o r . 

"As t h e A l a b a m a Supreme C o u r t s t a t e d i n Ex p a r t e  
B u r g e s s , 827 So. 2d 193 ( A l a . 2 0 0 0 ) : 
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"'The t e s t f o r d e c i d i n g a 
c h a l l e n g e f o r c a u s e i s w h e t h e r 
t h e j u r o r c a n i g n o r e h i s 
p r e c o n c e i v e d i d e a s and r e n d e r a 
v e r d i c t a c c o r d i n g t o t h e e v i d e n c e 
and t h e l a w . Ex p a r t e T a y l o r , 666 
So. 2d 73, 82 ( A l a . 1995) . A 
j u r o r "need n o t be e x c u s e d m e r e l y 
b e c a u s e [ t h e j u r o r ] knows 
s o m e t h i n g o f t h e c a s e t o be t r i e d 
o r b e c a u s e [ t h e j u r o r ] has f o r m e d 
some o p i n i o n s r e g a r d i n g i t . " 
K i n d e r v. S t a t e , 515 So. 2d 55, 
61 ( A l a . C r i m . App. 1 9 8 6 ) . F o r a 
j u r o r t o be d i s q u a l i f i e d , t h e 
j u r o r ' s o p i n i o n o f t h e 
d e f e n d a n t ' s g u i l t o r i n n o c e n c e 
"must be so f i x e d t h a t i t w o u l d 
b i a s t h e v e r d i c t a j u r o r w o u l d be 
r e q u i r e d t o r e n d e r . " O r y a n g v. 
S t a t e , 642 So. 2d 979, 987 ( A l a . 
C r i m . App. 1993) ( q u o t i n g S i e b e r t  
v. S t a t e , 562 So. 2d 586, 595 
( A l a . C r i m . App. 1989)) ( e m p h a s i s 
a d d e d ) . See a l s o § 12-16-150, 
A l a . C o d e 1975.'" 

D o s t e r v. S t a t e , [Ms. CR-06-0323, J u l y 30, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . 

" B e c a u s e a d e f e n d a n t has no r i g h t t o a p e r f e c t j u r y o r a 

j u r y o f h i s o r h e r c h o i c e , b u t r a t h e r o n l y t o an ' i m p a r t i a l ' 

j u r y , s ee A l a . C o n s t . 1901 § 6, we f i n d t h e h a r m l e s s - e r r o r 

a n a l y s i s t o be t h e p r o p e r method o f a s s u r i n g t h e r e c o g n i t i o n 

o f t h a t r i g h t . " B e t h e a v. S p r i n g h i l l Mem'l Hosp., 833 So. 2d 
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1, 7 ( A l a . 2 0 0 2 ) . E v e n i f R e v i s c o u l d show t h a t J u r o r S.D. 

s h o u l d have been removed f o r c a u s e , he w o u l d n e e d t o show t h a t 

he was p r e j u d i c e d b y b e i n g l e f t w i t h "a l e s s - t h a n - i m p a r t i a l 

j u r y . " I d . See a l s o McGowan v. S t a t e , 990 So. 2d 931, 981-82 

( A l a . C r i m App. 2 0 0 3 ) , c e r t . d e n i e d , U.S. , 129 S.Ct. 

136 ( 2 0 0 8 ) ( n o e r r o r i n t r i a l c o u r t ' s f a i l i n g t o s u a s p o n t e 

remove a j u r o r f o r c a u s e who s t a t e d t h a t she was r e l a t e d t o 

s e v e r a l w i t n e s s e s and who i n d i c a t e d on v o i r d i r e t h a t h e r 

r e l a t i o n s h i p c o u l d have a b e a r i n g on h e r d e c i s i o n ; h owever, 

" t h e v o i r d i r e e x a m i n a t i o n f a l l s s h o r t o f p r o v i n g an a b s o l u t e 

b i a s t h a t w o u l d have p r e v e n t e d [ t h e p o t e n t i a l j u r o r ] f r o m 

r e n d e r i n g a f a i r and i m p a r t i a l v e r d i c t h a d she been s e l e c t e d 

t o s e r v e on t h e j u r y . Under t h e c i r c u m s t a n c e s h e r e , we f i n d 

t h a t t h e t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n i n d e n y i n g 

t h i s c h a l l e n g e f o r c a u s e . " ) . 

Much i s l e f t t o t h e d i s c r e t i o n o f t h e t r i a l c o u r t i n 

d e t e r m i n i n g w h e t h e r a p o t e n t i a l j u r o r i s b i a s e d o r i m p a r t i a l , 

b e c a u s e t h e t r i a l c o u r t i s a b l e t o v i e w t h e j u r o r ' s demeanor 

and h e a r t h e t e n o r o f h i s o r h e r r e s p o n s e s d u r i n g v o i r d i r e 

e x a m i n a t i o n . 

"'To j u s t i f y a c h a l l e n g e o f a j u r o r f o r c a u s e t h e r e 
must be a s t a t u t o r y g r o u n d ( A l a . Code S e c t i o n 
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12-16-150 ( 1 9 7 5 ) ) , o r some m a t t e r w h i c h i m p o r t s 
a b s o l u t e b i a s o r f a v o r , and l e a v e s n o t h i n g t o t h e 
d i s c r e t i o n o f t h e t r i a l c o u r t . ' N e t t l e s v. S t a t e , 
435 So. 2d 146, 149 ( A l a . C r i m . A p p . ) , a f f ' d , 435 
So. 2d 151 ( A l a . 1 9 8 3 ) . S e c t i o n 12-16-150 s e t s o u t 
t h e g r o u n d s f o r r e m o v a l o f v e n i r e m e m b e r s f o r c a u s e 
i n c r i m i n a l c a s e s ; however, we f i n d t h a t none o f 
t h o s e s t a t u t o r y g r o u n d s a r e a p p l i c a b l e i n t h i s c a s e . 
I n a d d i t i o n t o t h e s t a t u t o r y g r o u n d s , t h e r e a r e 
o t h e r common-law g r o u n d s f o r c h a l l e n g i n g 
v e n i r e m e m b e r s f o r c a u s e where t h o s e g r o u n d s a r e n o t 
i n c o n s i s t e n t w i t h t h e s t a t u t e . S m i t h v. S t a t e , [Ms. 
CR-97-1258, December 22, 2000] So.2d ( A l a . 
C r i m . App. 2 0 0 0 ) , a f f ' d i n p e r t i n e n t p a r t , r e v ' d i n 
p a r t , [Ms. 1010267, M a r c h 14, 2003] So.2d 
( A l a . 2 0 0 3 ) ; K i n d e r v. S t a t e , 515 So. 2d 55, 60 
( A l a . C r i m . App. 1 9 8 6 ) . H e r e , we a r e d e a l i n g w i t h 
t h e common-law g r o u n d f o r c h a l l e n g e o f s u s p i c i o n o f 
b i a s o r p a r t i a l i t y . See d i s c u s s i o n o f t h e common-law 
g r o u n d s f o r c h a l l e n g e i n T o m l i n v. S t a t e , 909 So. 2d 
213 ( A l a . C r i m . App. 2 0 0 2 ) , remanded f o r 
r e s e n t e n c i n g , 909 So. 2d 283 ( A l a . 2 0 0 3 ) . 
U l t i m a t e l y , t h e t e s t t o be a p p l i e d i s w h e t h e r t h e 
v e n i r e m e m b e r can s e t a s i d e h i s o r h e r o p i n i o n s , 
p r e j u d i c e s , o r b i a s e s , and t r y t h e c a s e f a i r l y and 
i m p a r t i a l l y , a c c o r d i n g t o t h e l a w and t h e e v i d e n c e . 
S m i t h v. S t a t e , s u p r a . T h i s d e t e r m i n a t i o n o f a 
v e n i r e m e m b e r ' s a b s o l u t e b i a s o r f a v o r i s b a s e d on 
t h e v e n i r e m e m b e r ' s a n s w e r s and demeanor and i s 
w i t h i n t h e d i s c r e t i o n o f t h e t r i a l c o u r t ; h o w e v e r, 
t h a t d i s c r e t i o n i s n o t u n l i m i t e d . R u l e 1 8 . 4 ( e ) , 
A l a . R . C r i m . P . , p r o v i d e s , i n p a r t : 'When a 
p r o s p e c t i v e j u r o r i s s u b j e c t t o c h a l l e n g e f o r c a u s e 
o r i t r e a s o n a b l y a p p e a r s t h a t t h e p r o s p e c t i v e j u r o r 
c a n n o t o r w i l l n o t r e n d e r a f a i r and i m p a r t i a l 
v e r d i c t , t h e c o u r t , on i t s own i n i t i a t i v e o r on 
m o t i o n o f any p a r t y , s h a l l e x c u s e t h a t j u r o r f r o m 
s e r v i c e i n t h e c a s e . ' E v e n p r o o f t h a t a v e n i r e m e m b e r 
has a b i a s o r f i x e d o p i n i o n i s i n s u f f i c i e n t t o 
s u p p o r t a c h a l l e n g e f o r c a u s e . A p r o s p e c t i v e j u r o r 
s h o u l d n o t be d i s q u a l i f i e d f o r p r e j u d i c e o r b i a s i f 
i t a p p e a r s f r o m h i s o r h e r a n s w e r s and demeanor t h a t 
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t h e i n f l u e n c e o f t h a t p r e j u d i c e o r b i a s c a n be 
e l i m i n a t e d and t h a t , i f c h o s e n as a j u r o r , t h e 
v e n i r e m e m b e r w o u l d r e n d e r a v e r d i c t a c c o r d i n g t o t h e 
l a w and t h e e v i d e n c e . Mann v. S t a t e , 581 So. 2d 22, 
25 ( A l a . C r i m . App. 1 9 9 1 ) ; Minshew v. S t a t e , 542 So. 
2d 307 ( A l a . C r i m . App. 1 9 8 8 ) . " 

McGowan v. S t a t e 990 So. 2d a t 951. See D a n i e l s v. S t a t e , 88 

A l a . 220, 7 So. 337 ( 1 8 9 0 ) ( D a n i e l ' s m o t i o n f o r new t r i a l was 

p r o p e r l y d e n i e d f o l l o w i n g h i s c o n v i c t i o n f o r c a r r y i n g a 

c o n c e a l e d weapon, when t h e m o t i o n h a d a l l e g e d t h a t one o f t h e 

j u r o r s was a f i r s t c o u s i n t h e S t a t e ' s w i t n e s s who was i n 

c h a r g e o f t h e p l a c e where and when t h e p i s t o l was s a i d t o have 

been e x h i b i t e d . A l t h o u g h he d i d n o t know t h i s f a c t when he 

a c c e p t e d t h e j u r o r and h i s c o u n s e l and, i n m a k i n g i n q u i r y 

b e f o r e a c c e p t i n g t h e j u r y , h a d b e e n i n f o r m e d t h a t t h e r e was no 

r e l a t i o n s h i p b e t w e e n them; however, t h e r e f u s a l o f t h e m o t i o n 

was d i s c r e t i o n a r y . ) . 

J u r o r S.D. was n o t due t o be removed f o r c a u s e u n d e r any 

o f t h e s t a t u t o r y e x c l u s i o n s o f § 12-16-150, A l a . Code 1975, 

n o r d i d R e v i s show any p r e j u d i c e due t o t h e t r i a l c o u r t ' s 

f a i l u r e t o remove t h i s j u r o r . 

R e v i s f u r t h e r c i t e s t o two p o t e n t i a l j u r o r s who were n o t 

removed f o r c a u s e s u a s p o n t e . J u r o r D.A. s t a t e d d u r i n g 

q u e s t i o n i n g t h a t he h a d been a v i c t i m o f a c r i m e ; he was s h o t 
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d u r i n g an a t t e m p t e d r o b b e r y , and h i s s o n h a d bee n a v i c t i m o f 

a t h e f t . J u r o r D.A. a l s o s e r v e d on t h e j u r y . However, t h e 

r e c o r d i n d i c a t e s t h a t J u r o r D.A. a f f i r m e d t o t h e t r i a l c o u r t 

t h a t he " c o u l d s i t on a c a s e and l i s t e n t o t h e e v i d e n c e as you 

h e a r i t and make a f a i r a n d i m p a r t i a l d e c i s i o n b a s e d on t h e 

e v i d e n c e as you h e a r i t and make a f a i r a n d i m p a r t i a l d e c i s i o n 

b a s e d on what you h e a r . " (R. 104.) He f u r t h e r a n s w e r e d i n t h e 

n e g a t i v e t o a q u e s t i o n as t o w h e t h e r he h a d any r e s i d u a l 

p r o b l e m s f r o m t h e s h o o t i n g . (R. 104-05.) Knop v. M c C a i n , 561 

So. 2d 229, 232 ( A l a . 1 9 8 9 ) ( " U l t i m a t e l y , t h e t e s t t o be a p p l i e d 

i s w h e t h e r t h e j u r o r can s e t a s i d e h e r o p i n i o n s and t r y t h e 

c a s e f a i r l y a nd i m p a r t i a l l y , a c c o r d i n g t o t h e l a w and t h e 

e v i d e n c e . " ) . 

Thus, t h e r e was no i n d i c a t i o n o f p r e j u d i c e c a u s e d b y t h e 

t r i a l c o u r t ' s f a i l u r e t o remove J u r o r D.A. f o r c a u s e . 

J u r o r I.G. i n i t i a l l y i n d i c a t e d t h a t he h a d t w i c e r e a d 

a b o u t t h i s c a s e and t h a t h i s p r i o r k n o w l e d g e r e g a r d i n g t h e 

c a s e w o u l d a f f e c t h i s a b i l i t y t o s e r v e as a j u r o r . However, 

he n e x t a n s w e r e d t h a t he c o u l d p u t a s i d e what he h a d r e a d and 

b a s e h i s d e c i s i o n on t h e e v i d e n c e . Thus, R e v i s has f a i l e d t o 
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p r o v e t h a t t h i s p o t e n t i a l j u r o r was b i a s e d . 2 4 See Hyde v.  

S t a t e , 13 So. 3d 997, 1012 ( A l a . C r i m . App. 2 0 0 7 ) , c e r t . 

d e n i e d , U.S. , 130 S.Ct. 396 ( 2 0 0 9 ) ( p o t e n t i a l J u r o r 

J.M. " s t a t e d t h a t he c o u l d b a s e h i s d e c i s i o n on t h e e v i d e n c e 

t h a t was p r e s e n t e d a t t r i a l and t h a t he c o u l d f o l l o w t h e 

c o u r t ' s i n s t r u c t i o n s c o n c e r n i n g t h e l a w . Thus, J.M. was 

r e h a b i l i t a t e d , and t h e c i r c u i t c o u r t c o m m i t t e d no e r r o r i n 

d e n y i n g Hyde's c h a l l e n g e f o r c a u s e o f t h i s p r o s p e c t i v e j u r o r . 

See B r o w n f i e l d v. S t a t e , s u p r a . " ) . F e r r y m a n v. S t a t e , 558 So. 

2d 972, 977 ( A l a . C r i m . App. 1 9 8 9 ) ( " T h u s , e v e n t h o u g h a 

p r o s p e c t i v e j u r o r a d m i t s t o a p o t e n t i a l b i a s , i f f u r t h e r v o i r 

d i r e e x a m i n a t i o n r e v e a l s t h a t t h e j u r o r i n q u e s t i o n c a n and 

w i l l b a s e h i s d e c i s i o n on t h e e v i d e n c e a l o n e , t h e n a t r i a l 

j u d g e ' s r e f u s a l t o g r a n t a m o t i o n t o s t r i k e f o r c a u s e i s n o t 

e r r o r . " ) . 

B. 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t e r r e d b y f a i l i n g t o 

remove a j u r o r who h a d s t a t e d t h a t he w o u l d a u t o m a t i c a l l y v o t e 

f o r t h e d e a t h p e n a l t y . 

2 4 J u r o r I.G. d i d n o t s e r v e on t h e j u r y . 
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The r e c o r d i n d i c a t e s t h a t , d u r i n g t h e v o i r d i r e 

e x a m i n a t i o n o f t h e v e n i r e , d e f e n s e c o u n s e l a s k e d i f any 

p o t e n t i a l j u r o r s w o u l d a u t o m a t i c a l l y v o t e f o r t h e d e a t h 

p e n a l t y a f t e r s e e i n g t h e gruesome p i c t u r e s o f t h e v i c t i m ' s 

b o d y i n t h i s c a s e . J u r o r A.F. r e s p o n d e d as f o l l o w s : 

" I ' v e a c t u a l l y b e e n up c l o s e w i t h d i s m e m b e r e d human 
b o d i e s , and f o r a p e r s o n t o d e l i b e r a t e l y t a k e t h a t 
t i m e t o m a l i c i o u s l y d e s t r o y a human body, a human 
p e r s o n , I b e l i e v e t h a t i f t h e y do i t w i t h f u l l 
i n t e n t and t h e e v i d e n c e p r o v e s i t , t h e n b y a l l means 
t h e d e a t h p e n a l t y s h o u l d be i n v o k e d . T h a t ' s my 
o p i n i o n . " 

(R. 229.) 

S u b s e q u e n t l y , d e f e n s e c o u n s e l moved t o s t r i k e J u r o r A.F. 

f o r c a u s e , and t h e t r i a l c o u r t d e n i e d t h e m o t i o n . The 

f o l l o w i n g t r a n s p i r e d : 

" [ D e f e n s e c o u n s e l ] : . . . [ J u r o r A.F.] s a i d t h a t he 
f e l t t h e same way [ a n o t h e r p o t e n t i a l j u r o r ] f e l t a nd 
t h a t i f you c o m m i t t e d a h e i n o u s a c t , you s h o u l d g e t 
t h e d e a t h p e n a l t y . 

"THE COURT: W e l l , he f u r t h e r s a i d i f t h e 
e v i d e n c e showed t h a t i t was a h e i n o u s a c t , and o f 
c o u r s e , t h e y w i l l r e c e i v e i n s t r u c t i o n s i f [ t h e 
p r o s e c u t o r ] s a y s t h a t ' s one o f t h e a g g r a v a t i n g 
c i r c u m s t a n c e s , w h i c h I d o n ' t know what y o u ' r e g o i n g 
t o c o n t e n d a r e t h e a g g r a v a t i n g c i r c u m s t a n c e s o t h e r 
t h a n r o b b e r y , b u t i f he d o e s , t h e n I t h i n k he has 
s a i d he w o u l d l i s t e n a nd he w o u l d b a s e i t on t h e 
f a c t s . So t h a t ' s a b u r d e n o f p r o o f t h e S t a t e has t o 
p r o v e b e y o n d a r e a s o n a b l e d o u b t , so I d o n ' t t h i n k I 
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w i l l s t r i k e h i m f o r c a u s e u n l e s s you c a n t e l l me 
more. 

"MR. GLENN: I d o n ' t have any more." 

(R. 240.) 

J u r o r A.F. d i d n o t s e r v e on t h e j u r y and was s t r u c k b y 

t h e S t a t e u s i n g i t s 5 t h s t r i k e o f 15 s t r i k e s . (Supp. R. 148.) 

"'"A t r i a l j u d g e i s 
i n a d e c i d e d l y b e t t e r 
p o s i t i o n t h a n an 
a p p e l l a t e c o u r t t o 
a s s e s s t h e c r e d i b i l i t y 
o f t h e j u r o r s d u r i n g 
v o i r d i r e q u e s t i o n i n g . 
See F o r d v. S t a t e , 628 
So. 2d 1068 ( A l a . C r i m . 
App. 1 9 9 3 ) . F o r t h a t 
r e a s o n , we g i v e g r e a t 
d e f e r e n c e t o a t r i a l 
j u d g e ' s r u l i n g on 
c h a l l e n g e s f o r c a u s e . 
B a k e r v. S t a t e , 906 So. 
2d 210 ( A l a . C r i m . App. 
2 0 0 1 ) . " 

" ' T u r n e r v. S t a t e , 924 
( A l a . C r i m . App. 2 0 0 2 ) . 

So. 2d 737, 754 
( A l a . 

"'"The ' o r i g i n a l c o n s t i ¬
t u t i o n a l y a r d s t i c k ' on t h i s i s s u e 
was d e s c r i b e d i n W i t h e r s p o o n v.  
I l l i n o i s , 391 U.S. 510, 88 S.Ct. 
1770, 20 L.Ed.2d 776 ( 1 9 6 8 ) . 
Under W i t h e r s p o o n , b e f o r e a j u r o r 
c o u l d be removed f o r c a u s e b a s e d 
on t h e j u r o r ' s v i e w s on t h e d e a t h 
p e n a l t y , t h e j u r o r h a d t o make i t 
u n m i s t a k a b l y c l e a r t h a t he o r she 
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w o u l d a u t o m a t i c a l l y v o t e a g a i n s t 
t h e d e a t h p e n a l t y a n d t h a t h i s o r 
h e r f e e l i n g s on t h a t i s s u e w o u l d 
t h e r e f o r e p r e v e n t t h e j u r o r f r o m 
m a k i n g an i m p a r t i a l d e c i s i o n on 
g u i l t . However, t h i s i s no l o n g e r 
t h e t e s t . I n W a i n w r i g h t v. W i t t , 
469 U.S. 412, 105 S.Ct. 844, 83 
L .Ed.2d 841 ( 1 9 8 5 ) , t h e U n i t e d 
S t a t e s Supreme C o u r t h e l d t h a t 
t h e p r o p e r s t a n d a r d f o r d e t e r ¬
m i n i n g w h e t h e r a v e n i r e m e m b e r 
s h o u l d be e x c l u d e d f o r c a u s e 
b e c a u s e o f o p p o s i t i o n t o t h e 
d e a t h p e n a l t y i s w h e t h e r t h e 
v e n i r e m e m b e r ' s v i e w s w o u l d 
' " p r e v e n t o r s u b s t a n t i a l l y i m p a i r 
t h e p e r f o r m a n c e o f h i s d u t i e s as 
a j u r o r i n a c c o r d a n c e w i t h h i s 
i n s t r u c t i o n s a n d h i s 
o a t h . " ' [ Q u o t i n g Adams v. T e x a s , 
448 U.S. 38, 45 ( 1 9 8 0 ) . ] The 
Supreme C o u r t has e x p r e s s l y 
s t a t e d t h a t j u r o r b i a s does n o t 
h ave t o be p r o v e n w i t h 
" u n m i s t a k a b l e c l a r i t y . "Darden v.  
W a i n w r i g h t , 477 U.S. 168, 106 
S.Ct. 2464, 91 L.Ed.2d 144 
( 1 9 8 6 ) . ' 

" ' F r e s s l e y v. S t a t e , 770 So. 2d 115, 127 
( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 770 So. 2d 
143 ( A l a . 2 0 0 0 ) . See a l s o U t t e c h t v. Brown, 
551 U.S. 1, 9, 127 S.Ct. 2218, 2224, 167 
L . Ed.2d 1014 (2007) ("[A] j u r o r who i s 
s u b s t a n t i a l l y i m p a i r e d i n h i s o r h e r 
a b i l i t y t o i m pose t h e d e a t h p e n a l t y u n d e r 
t h e s t a t e - l a w f r a m e w o r k c a n be e x c u s e d f o r 
c a u s e ; b u t i f t h e j u r o r i s n o t 
s u b s t a n t i a l l y i m p a i r e d , r e m o v a l f o r c a u s e 
i s i m p e r m i s s i b l e . " ) . ' 
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" S a u n d e r s v. S t a t e , 10 So. 3d 53, 75-76 ( A l a . C r i m . 
App. 2 0 0 7 ) , c e r t . d e n i e d , S a u n d e r s v. A l a b a m a , 
U.S. , 129 S. C t . 2433, 174 L. Ed. 2d 229 
( 2 0 0 9 ) . " 

J o h n s o n v . S t a t e , [Ms. CR-99-1349, O c t o b e r 2, 2009] So. 3d 

, ( A l a . C r i m . App. 2 0 0 9 ) . 

H e r e , J u r o r A.F. d i d n o t s a y t h a t he w o u l d a u t o m a t i c a l l y 

v o t e i n f a v o r o f t h e d e a t h p e n a l t y . He s a i d t h a t i f t h e 

e v i d e n c e p r o v e d t h a t a b o d y was d i s m e m b e r e d t h e n t h e d e a t h 

p e n a l t y was a p r o p e r s e n t e n c e . Thus, t h e r e was an e v i d e n t i a r y 

b a s i s s t a t e d f o r h i s i m p o s i t i o n o f t h e d e a t h p e n a l t y , a n d h i s 

v o t e f o r t h e d e a t h p e n a l t y w o u l d n o t be a u t o m a t i c . T h e r e was 

no i n d i c a t i o n t h a t h i s f e e l i n g s c o n c e r n i n g t h e d e s e c r a t i o n o f 

a b o d y i m p l i c a t i n g a s e n t e n c e o f d e a t h w o u l d p r e v e n t o r 

s u b s t a n t i a l l y i m p a i r h i s a b i l i t y t o f o l l o w t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s o r t o s e r v e as an u n b i a s e d j u r o r . 

" B r o a d d i s c r e t i o n i s v e s t e d w i t h t h e t r i a l c o u r t i n 
d e t e r m i n i n g w h e t h e r o r n o t t o s u s t a i n c h a l l e n g e s f o r 
c a u s e . Brown v. W o o l v e r t o n , 219 A l a . 112, 121 So. 
404 ( 1 9 2 8 ) ; C l e n d e n o n v. Y a r b r o u g h , 233 A l a . 269, 
171 So. 277 ( 1 9 3 6 ) ; G l e n n v. S t a t e , 395 So. 2d 102 
( A l a . C r . A p p . ) c e r t . d e n i e d , 395 So. 2d 110 
( A l a . 1 9 8 0 ) . On a p p e a l , t h i s C o u r t w i l l l o o k t o see 
i f t h e t r i a l c o u r t ' s d i s c r e t i o n was p r o p e r l y 
e x e r c i s e d . A l a b a m a Fower Co. v. H e n d e r s o n , 342 So. 
2d 323 ( A l a . 1 9 7 6 ) ; C o l l i n s v. S t a t e , 385 So. 2d 993 
( A l a . C r . A p p . 1 9 7 9 ) , r e v e r s e d on o t h e r g r o u n d s , 385 
So. 2d 1005 ( A l a . 1 9 8 0 ) . " 
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Ex p a r t e N e t t l e s , 435 So. 2d 151, 154 ( A l a . 1 9 8 3 ) . 

The t r i a l c o u r t was i n t h e b e s t p o s i t i o n t o e v a l u a t e 

J u r o r A.F.'s demeanor i n r e s p o n d i n g t o t h i s q u e s t i o n . J u r o r 

A.F.'s r e s p o n s e does n o t s u p p o r t a f i n d i n g o f a b u s e o f 

d i s c r e t i o n b y t h e t r i a l c o u r t . "'A t r i a l j u d g e i s i n a 

d e c i d e d l y b e t t e r p o s i t i o n t h a n an a p p e l l a t e c o u r t t o a s s e s s 

t h e c r e d i b i l i t y o f t h e j u r o r s d u r i n g v o i r d i r e q u e s t i o n i n g . 

See F o r d v. S t a t e , 628 So. 2d 1068 ( A l a . C r i m . App. 1 9 9 3 ) . F o r 

t h a t r e a s o n , we g i v e g r e a t d e f e r e n c e t o a t r i a l j u d g e ' s r u l i n g 

on c h a l l e n g e s f o r c a u s e . B a k e r v. S t a t e , 906 So. 2d 210 ( A l a . 

C r i m . App. 2 0 0 1 ) . ' " S a u n d e r s v. S t a t e , 10 So. 3d 53, 75 ( A l a . 

C r i m . App. 2 0 0 7 ) , c e r t . d e n i e d , U.S. , 129 S.Ct. 2433, 

174 L.Ed. 2d 229 ( 2 0 0 9 ) , q u o t i n g T u r n e r v. S t a t e , 924 So. 2d 

737, 754 ( A l a . C r i m . App. 2 0 0 2 ) . 

M o r e o v e r , J u r o r A.F. d i d n o t s e r v e on R e v i s ' s j u r y , a n d 

R e v i s d i d n o t have t o u s e one o f h i s p e r e m p t o r y c h a l l e n g e s t o 

remove h i m f r o m t h e j u r y . Thus, any e r r o r r e s u l t i n g f r o m t h e 

t r i a l c o u r t ' s f a i l u r e t o e x c u s e J u r o r A.F. f o r c a u s e w o u l d 

have been h a r m l e s s . Hagood v. S t a t e , 777 So. 2d 162, 176 ( A l a . 

C r i m . App. 1 9 9 8 ) , a f f i r m e d i n p a r t remanded on o t h e r g r o u n d s , 

777 So. 2d 214 ( A l a . 1 9 9 9 ) ( " A n y e r r o r i n t h e t r i a l c o u r t ' s 
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f a i l u r e t o g r a n t d e f e n s e c o u n s e l ' s c h a l l e n g e f o r c a u s e was 

h a r m l e s s and does n o t w a r r a n t r e v e r s a l . R u l e 45, 

A l a . R . A p p . F . " ) . The r e c o r d r e f l e c t s t h a t t h e t r i a l c o u r t 

s u b s e q u e n t l y e x c u s e d p r o s p e c t i v e J u r o r A.F., b e c a u s e he 

i n d i c a t e d t h a t he w o u l d have a p r o b l e m w i t h b e i n g s e q u e s t e r e d . 

M o r r i s v. S t a t e , [Ms. CR-07-1997, F e b r u a r y 5, 2010] So. 3d 

, n. 10 ( A l a . C r i m . App. 2010) ("We n o t e t h a t t h e r e c o r d 

i n d i c a t e s t h a t a t h i r d p o t e n t i a l j u r o r i n d i c a t e d t h a t she h a d 

s t r o n g f e e l i n g s a b o u t t h e d e a t h p e n a l t y b u t t h a t she was n o t 

f u r t h e r q u e s t i o n e d as t o h e r b e l i e f s . However, t h e r e c o r d 

shows t h a t n e i t h e r p a r t y h a d t o e x e r c i s e a s t r i k e t o remove 

t h i s p o t e n t i a l j u r o r , and she d i d n o t s e r v e on t h e j u r y . " ) . 

See a l s o B e a r d v. S t a t e , 661 So. 2d 789 ( A l a . C r . A p p . 1 9 9 5 ) . 

A c c o r d i n g l y , no r e v e r s i b l e e r r o r o c c u r r e d i n d e n y i n g t h e 

c h a l l e n g e f o r c a u s e . 

C. 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t i m p r o p e r l y g r a n t e d t h e 

S t a t e ' s c h a l l e n g e s f o r c a u s e as t o t h r e e p o t e n t i a l j u r o r s who 

i n d i c a t e d t h a t t h e y c o u l d n o t i m p o s e t h e d e a t h p e n a l t y . He 

f a i l e d t o o b j e c t t o t h e i r r e m o v a l a t t r i a l . T h e r e f o r e , any 
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e r r o r must r i s e t o t h e l e v e l o f p l a i n e r r o r . R u l e 45A, Ala.R.App.F. 

I n t h i s c a s e , t h e t r i a l c o u r t e v a l u a t e d t h e p o t e n t i a l 

j u r o r s ' r e s p o n s e s and d e t e r m i n e d t h a t t h e y w o u l d be u n a b l e t o 

i m p a r t i a l l y a p p l y t h e l a w b a s e d on t h e e v i d e n c e . 

"[A] b l a n k e t d e c l a r a t i o n o f s u p p o r t o f o r o p p o s i t i o n 
t o t h e d e a t h p e n a l t y i s n o t n e c e s s a r y f o r a t r i a l 
j u d g e t o d i s q u a l i f y a j u r o r . 

" ' V e n i r e m e n s i m p l y c a n n o t be a s k e d 
enough q u e s t i o n s t o r e a c h t h e p o i n t where 
t h e i r b i a s has been made u n m i s t a k a b l y 
c l e a r ; t h e s e v e n i r e m e n may n o t know how 
t h e y w i l l r e a c t when f a c e d w i t h i m p o s i n g 
t h e d e a t h s e n t e n c e , o r may be u n a b l e t o 
a r t i c u l a t e , o r may w i s h t o h i d e t h e i r t r u e 
f e e l i n g s . D e s p i t e t h i s l a c k o f c l a r i t y i n 
t h e p r i n t e d r e c o r d , h owever, t h e r e w i l l be 
s i t u a t i o n s where t h e t r i a l j u d g e i s l e f t 
w i t h t h e d e f i n i t e i m p r e s s i o n t h a t a 
p r o s p e c t i v e j u r o r w o u l d be u n a b l e t o 
f a i t h f u l l y and i m p a r t i a l l y a p p l y t h e l a w . 
F o r r e a s o n s t h a t w i l l be d e v e l o p e d more 
f u l l y i n f r a , t h i s i s why d e f e r e n c e must be 
p a i d t o t h e t r i a l j u d g e who s e e s a n d h e a r s 
t h e j u r o r . ' 

" W a i n w r i g h t [ v. S t a t e , 469 U.S. 412, 426, 105 S.Ct. 
844, 854, 83 L.Ed. 2d 841 ( 1 9 8 5 ) ] . " 

Ex p a r t e W h i s e n h a n t , 555 So. 2d 235, 241 ( A l a . C r i m . App. 

1 9 8 9 ) , c e r t . d e n i e d , 496 U.S. 943 (1990.) 

H e r e , a l l t h r e e p o t e n t i a l j u r o r s c o n f i r m e d t h a t t h e y were 

i n e x t r i c a b l y o p p o s e d t o t h e d e a t h p e n a l t y . As t o J u r o r L.H., 

a f t e r a f f i r m i n g t h a t she c o u l d n o t v o t e t o i mpose a d e a t h 
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p e n a l t y s e n t e n c e , she l a t e r r e s p o n d e d t o t h e t r i a l c o u r t ' s 

f o l l o w - u p q u e s t i o n i n g a nd s t a t e d : 

"THE COURT: ... W i t h o u t g o i n g any f u r t h e r t h a n 
t h a t , my q u e s t i o n i s , i s w o u l d you d i s r e g a r d t h i s 
C o u r t ' s i n s t r u c t i o n , v o t e a g a i n s t t h e d e a t h p e n a l t y 
r e g a r d l e s s o f what t h e e v i d e n c e i s ? 

" [ J u r o r L.H.] No, s i r . 

"THE COURT: So you w o u l d be a b l e t o l i s t e n t o 
t h e C o u r t ' s i n s t r u c t i o n , and u n d e r c e r t a i n 
c i r c u m s t a n c e s i f t h e e v i d e n c e d i c t a t e s t h a t t h e 
d e a t h p e n a l t y s h o u l d be i m p o s e d , you w o u l d be a b l e 
t o v o t e f o r t h a t ; i s t h a t c o r r e c t ? Do you u n d e r s t a n d 
what I'm s a y i n g ? Do you want me t o r e - e x p l a i n i t ? 

" [ J u r o r L . H . ] : No, s i r . I g u e s s I have t o 
d e c l i n e b e c a u s e I w o u l d n ' t f u l l y be h o n e s t a b o u t i t . 

"THE COURT: Okay. And t h a t ' s f i n e . 

" [ J u r o r L . H . ] : I ' d have t o d e c l i n e . 

"THE COURT: T h a t ' s f i n e . T h a t ' s what we n e e d t o 
know. 

" [ J u r o r L . H . ] : I w o u l d r e s p e c t -- r e s p e c t f u l l y , 
f u l l y , b u t I ' d have t o d e c l i n e . 

"THE COURT: Okay. Thank you so much." 

(R. 170-71.) 

S i m i l a r l y , J u r o r S.H. h a d a l s o r e s p o n d e d t o t h e 

p r o s e c u t o r ' s q u e s t i o n as t o w h e t h e r t h e r e were any p o t e n t i a l 

j u r o r s who c o u l d n o t v o t e f o r t h e d e a t h p e n a l t y . She r e s p o n d e d 

t h a t "[m]y r e l i g i o u s b e l i e f s make me f e e l t h a t way. I was 
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r a i s e d C a t h o l i c , a nd we, as a r e l i g i o n , a r e a g a i n s t t h e d e a t h 

p e n a l t y . I f i t were an o f f i c e r o f t h e l a w , I c o u l d p o s s i b l y , 

b u t p r o b a b l y n o t . " (R. 134.) T h e r e a f t e r , when she was f u r t h e r 

q u e s t i o n e d b y t h e t r i a l c o u r t , t h e f o l l o w i n g t r a n s p i r e d : 

"THE COURT: ... L e t me a s k i t t h i s way: Would 
you d i s r e g a r d t h e i n s t r u c t i o n s t h a t you w o u l d 
r e c e i v e i n t h e s e n t e n c i n g p h a s e , v o t e a g a i n s t t h e 
d e a t h p e n a l t y r e g a r d l e s s o f what t h e e v i d e n c e i s i n 
t h e c a s e ? D i d you u n d e r s t a n d my q u e s t i o n ? 

" [ J u r o r S.H.]: Y e s , and i t ' s r e a l l y h a r d t o 
answer t h a t b e c a u s e , I mean, I w o u l d r e s p e c t what 
you w o u l d t e l l me, b u t I j u s t d o n ' t t h i n k we have 
t h e r i g h t t o t a k e somebody e l s e ' s l i f e . I t h i n k God 
has t h e r i g h t t o do t h a t , a nd we d o n ' t . 

"THE COURT: And l e t me t e l l y ou, I r e s p e c t t h a t 
o p i n i o n . Okay. G r e a t . Thank you v e r y much. 

" [ J u r o r S.H.]: Thank y o u . " 

(R. 172.) A p o t e n t i a l j u r o r may be removed f o r c a u s e where 

r e l i g i o u s c o n v i c t i o n s p r e v e n t h i m o r h e r f r o m m a k i n g an 

i m p a r t i a l d e c i s i o n . B r y a n t v. S t a t e , 951 So. 2d 702, 715-16 

( A l a . C r i m . App. 1 9 9 9 ) , a f f i r m e d i n p a r t , r e v e r s e d i n p a r t on 

o t h e r g r o u n d s , 951 So. 2d 724 ( A l a . 2 0 0 2 ) ( " I t i s t h e r e f o r e 

u n d e r s t a n d a b l e t h a t t h e S t a t e w o u l d s e e k t o e n s u r e t h a t i t 

removes t h o s e j u r o r s who m i g h t be u n a b l e t o recommend a d e a t h 

s e n t e n c e b e c a u s e o f s u c h f a c t o r s as f e e l i n g s o f g u i l t , 

r e l i g i o u s c o n v i c t i o n s , o r m o r a l p h i l o s o p h y . " ) . 
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F i n a l l y , J u r o r R . J . r e s p o n d e d t o t h e q u e s t i o n as t o 

w h e t h e r any p o t e n t i a l j u r o r s w o u l d be u n a b l e t o impose t h e 

d e a t h p e n a l t y . She s t a t e d t h a t she d i d n o t f e e l t h a t she w o u l d 

be a b l e t o impose t h e d e a t h p e n a l t y , and t h e n s t a t e d t h a t " I 

j u s t d o n ' t know." (R. 135.) L a t e r , t h e t r i a l c o u r t e x t e n s i v e l y 

e x a m i n e d J u r o r R . J . as t o h e r b e l i e f s and r e l u c t a n c e t o i m pose 

t h e d e a t h p e n a l t y . She s t a t e d t h a t she d i d b e l i e v e i n t h e 

d e a t h p e n a l t y and a c k n o w l e d g e d t h a t i t was u n f a i r t o "push t h e 

b u c k t o somebody e l s e t o do t h e j o b . " (R. 175.) However, she 

m a i n t a i n e d t h a t she d i d n o t know i f she c o u l d " t a k e t h e 

i n s t r u c t i o n s o f t h e C o u r t , l i s t e n t o t h e i n s t r u c t i o n s , f o l l o w 

t h o s e i n s t r u c t i o n s , and i f t h e e v i d e n c e w a r r a n t s i t , impose 

t h e d e a t h p e n a l t y . " (R. 176.) 

A l t h o u g h J u r o r R . J . ' s a n s w e r s were n o t c o n s i s t e n t , she 

m a i n t a i n e d t h a t she m i g h t n o t be a b l e t o f o l l o w t h e 

i n s t r u c t i o n s o f t h e t r i a l c o u r t and b a s e h e r d e c i s i o n on t h e 

e v i d e n c e . B e c a u s e t h e t r i a l c o u r t was i n t h e b e s t p o s i t i o n t o 

w a t c h J u r o r R . J . as she r e s p o n d e d and l i s t e n t o t h e t e n o r o f 

h e r s t a t e m e n t s , we c a n n o t s a y t h a t t h e c o u r t a b u s e d i t s 

d i s c r e t i o n i n g r a n t i n g t h e S t a t e ' s m o t i o n t o remove J u r o r R . J . 

f o r c a u s e . 
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B e c a u s e t h e r e c o r d i n d i c a t e s t h a t , b a s e d on t h e r e s p o n s e s 

o f t h e t h r e e p o t e n t i a l j u r o r s whose r e m o v a l R e v i s c h a l l e n g e s , 

t h e i r o p p o s i t i o n t o t h e d e a t h p e n a l t y w o u l d have i n t e r f e r e d 

w i t h t h e i r a b i l i t y t o s e r v e as i m p a r t i a l j u r o r s , and t h e t r i a l 

c o u r t d i d n o t abuse h i s d i s c r e t i o n i n g r a n t i n g t h e S t a t e ' s 

c h a l l e n g e s f o r c a u s e . See K i l l i n g s w o r t h v. S t a t e , [Ms. CR-06-

0854, November 13, 2009] So. 3d , ( A l a . C r i m . App. 

2 0 0 9 ) . See a l s o S a u n d e r s v. S t a t e , 10 So. 3d 53, ( A l a . C r i m . 

App. 2 0 0 7 ) , c e r t . d e n i e d , U.S. , 129 S.Ct. 2433 

( 2 0 0 9 ) ( " A r e v i e w o f t h e v o i r d i r e e x a m i n a t i o n o f J.L.M. and 

J.W.C. c l e a r l y d e m o n s t r a t e s t h a t e a c h v e n i r e m e m b e r 

u n e q u i v o c a l l y s t a t e d t h a t he w o u l d n o t be a b l e t o c o n s i d e r o r 

v o t e f o r t h e d e a t h p e n a l t y i n t h i s c a s e and t h a t he c o u l d n o t 

s e t a s i d e h i s p e r s o n a l b e l i e f s and f o l l o w t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s as t o t h e s e n t e n c i n g o p t i o n s . C l e a r l y , J.L.M.'s 

and J.W.C.'s v i e w s on t h e d e a t h p e n a l t y w o u l d have 

s u b s t a n t i a l l y i m p a i r e d t h e p e r f o r m a n c e o f t h e i r d u t i e s as 

j u r o r s . The t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n when i t 

g r a n t e d t h e S t a t e ' s c h a l l e n g e s f o r c a u s e as t o J.L.M. and 

J.W.C."). 

D. 
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R e v i s c o n t e n d s t h a t b y d e a t h - q u a l i f y i n g t h e v e n i r e , t h e 

t r i a l c o u r t p r o d u c e d a c o n v i c t i o n - p r o n e j u r y and t h u s v i o l a t e d 

h i s r i g h t s t o an i m p a r t i a l j u r y . 

T h i s c o u r t s t a t e d i n Brown v. S t a t e , 11 So. 3d 866 ( A l a . 

C r i m . App. 2 0 0 7 ) , a f f i r m e d , 11 So. 3d 933 ( A l a . 2 0 0 8 ) , c e r t . 

d e n i e d , U.S. , 129 S.Ct. 2864 ( 2 0 0 9 ) : 

" I n D a v i s v. S t a t e , 718 So. 2d 1148 ( A l a . C r i m . 
App. 1995) ( o p i n i o n on r e t u r n t o r e m a n d ) , a f f ' d , 718 
So. 2d 1166 ( A l a . 1 9 9 8 ) , c e r t . d e n i e d , 525 U.S. 
1179, 119 S.Ct. 1117, 143 L.Ed. 2d 112 ( 1 9 9 9 ) , we 
s t a t e d : 

"'A j u r y composed e x c l u s i v e l y o f 
j u r o r s who have been d e a t h - q u a l i f i e d i n 
a c c o r d a n c e w i t h t h e t e s t e s t a b l i s h e d i n 
W a i n w r i g h t v. W i t t , 469 U.S. 412, 105 S.Ct. 
844, 83 L.Ed. 2d 841 ( 1 9 8 5 ) , i s c o n s i d e r e d 
t o be i m p a r t i a l e v e n t h o u g h i t may be more 
c o n v i c t i o n p r o n e t h a n a n o n - d e a t h - q u a l i f i e d 
j u r y . W i l l i a m s v. S t a t e , 710 So. 2d 1276 
( A l a . C r . A p p . 1 9 9 6 ) . See L o c k h a r t v. M cCree, 
476 U.S. 162, 106 S.Ct. 1758, 90 L.Ed. 2d 
137 ( 1 9 8 6 ) . N e i t h e r t h e f e d e r a l n o r t h e 
s t a t e c o n s t i t u t i o n p r o h i b i t s t h e s t a t e f r o m 
... d e a t h - q u a l i f y i n g j u r o r s i n c a p i t a l 
c a s e s . I d . ; W i l l i a m s ; Haney v. S t a t e , 603 
So. 2d 368, 391-92 ( A l a . C r . A p p . 1 9 9 1 ) , 
a f f ' d , 603 So. 2d 412 ( A l a . 1 9 9 2 ) , c e r t . 
d e n i e d , 507 U.S. 925, 113 S.Ct. 1297, 122 
L.Ed. 2d 687 ( 1 9 9 3 ) . ' 

"718 So. 2d a t 1157. T h e r e was no e r r o r i n a l l o w i n g 
t h e S t a t e t o d e a t h q u a l i f y t h e p r o s p e c t i v e j u r o r s . " 

Brown v. S t a t e , 11 So. 3d a t 891. 
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M o r e o v e r , d e a t h - q u a l i f y i n g a j u r y has been c o n s i s t e n t l y 

h e l d t o be p r o p e r i n A l a b a m a . 

" ' [ I ] n L o c k h a r t v. M c C r e e , 47 6 
U.S. 162, 106 S.Ct. 1758, 90 
L.Ed. 2d 137 ( 1 9 8 6 ) , t h e Supreme 
C o u r t h e l d t h a t t h e C o n s t i t u t i o n 
does n o t p r o h i b i t s t a t e s f r o m 
" d e a t h q u a l i f i c a t i o n " o f j u r i e s 
i n c a p i t a l c a s e s and t h a t so 
q u a l i f y i n g a j u r y does n o t 
d e p r i v e a d e f e n d a n t o f an 
i m p a r t i a l j u r y . 476 U.S. a t 173, 
106 S.Ct. a t 1764. A l a b a m a c o u r t s 
h ave c o n s i s t e n t l y h e l d l i k e w i s e . 
See W i l l i a m s v. S t a t e , 556 So. 2d 
737 ( A l a . C r i m . App. 1 9 8 6 ) , r e v ' d 
i n p a r t , 556 So. 2d 744 ( A l a . 
1 9 8 7 ) ; Edwards v. S t a t e , 515 So. 
2d 86, 88 ( A l a . C r i m . App. 1 9 8 7 ) ; 
M a r t i n v. S t a t e , 494 So. 2d 749 
( A l a . C r i m . App. 1 9 8 5 ) . ' 

" S o c k w e l l v. S t a t e , 675 So. 2d 4, 18 ( A l a . C r i m . 
App. 1 9 9 3 ) , a f f ' d , 675 So. 2d 38 ( A l a . 1 9 9 5 ) . " 

Brown v S t a t e , [Ms. CR-07-1332, September 17, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . 

T h e r e was no e r r o r on t h i s g r o u n d . 

X I . 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t c o m m i t t e d a number o f 

e r r o r s i n i t s i n s t r u c t i o n s t o t h e j u r y i n v i o l a t i o n o f h i s 

r i g h t s t o a f a i r t r i a l a nd a r e l i a b l e v e r d i c t . 

A. 
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R e v i s c o n t e n d s t h a t t h e t r i a l c o u r t s h i f t e d t h e b u r d e n o f 

p r o o f t o t h e d e f e n s e b y u s i n g c e r t a i n t e r m i n o l o g y t o i n s t r u c t 

t h e j u r y as t o i t s d u t y t h r o u g h o u t t h e t r i a l . 

R e v i s d i d n o t o b j e c t a t t r i a l t o t h e i n s t r u c t i o n s o f 

w h i c h he now c o m p l a i n s ; t h e r e f o r e , t h i s i s s u e i s due t o be 

e v a l u a t e d p u r s u a n t t o t h e p l a i n - e r r o r r u l e . R u l e 45A, 

A l a . R . A p p . P . 

S p e c i f i c a l l y , R e v i s a r g u e s t h a t t h e t r i a l c o u r t 

i m p r o p e r l y r e f e r r e d t o an i n s t r u c t i o n by Judge M c E l r o y , t h e 

a u t h o r o f A l a b a m a E v i d e n c e , t o j u r o r s t o " ' j u s t do w h a t ' s 

r i g h t . ' " ( R e v i s ' s b r i e f 95.) However, R e v i s has t a k e n t h i s 

p a s s a g e o u t o f c o n t e x t . The r e c o r d r e v e a l s t h a t t h e t r i a l 

c o u r t gave t h e f o l l o w i n g i n s t r u c t i o n : 

"THE COURT: L a d i e s and g e n t l e m e n , you have now 
h e a r d t h e c a s e . You've h e a r d t h e o p e n i n g s t a t e m e n t s , 
t h e e v i d e n c e a n d t h e c l o s i n g a r g u m e n t s . I t ' s now my 
d u t y t o i n s t r u c t you c o n c e r n i n g t h e l a w t h a t a p p l i e s 
i n t h i s c a s e . J u s t t h i n k i n g b a c k t o when I was i n 
l a w s c h o o l b a c k i n t h e l a t e '70s, and t h e r e was a 
l a w p r o f e s s o r t h e r e who h a d bee n t h e y o u n g e s t 
c i r c u i t j u d g e e v e r i n t h e s t a t e o f A l a b a m a . H i s name 
was Judge M c E l r o y . I f any o f y ' a l l h ave e v e r s e e n 
t h e e v i d e n c e book i n A l a b a m a , t h e b i b l e on e v i d e n c e 
i n A l a b a m a , i t ' s c a l l e d M c E l r o y ' s on E v i d e n c e . Judge 
M c E l r o y h a d bee n a c i r c u i t j u d g e l i k e I am t o d a y . 

B u t t h e r e ' s a s t o r y a b o u t Judge M c E l r o y t h a t 
was o f t e n t o l d , t h a t s o m e t i m e s when he w o u l d t r y 
c a s e s , a t t h e e n d o f t h e e v i d e n c e he w o u l d s i m p l y 
j u s t s a y t o t h e j u r y , 'Go b a c k t o t h e j u r y room and 

144 



CR-06-0454 

j u s t do w h a t ' s r i g h t , ' and t h a t was t h e i n s t r u c t i o n . 
W e l l , t o d a y t h i n g s have c h a n g e d i n o u r j u d i c i a l 
s y s t e m . We have more l a w s , more g u i d e l i n e s , and i t ' s 
v e r y , v e r y i m p o r t a n t t h a t I p r o p e r l y i n s t r u c t you as 
t o t h e a p p l i c a b l e l a w t h a t a p p l i e s i n t h i s c a s e . I 
c a n n o t a n d w o u l d n o t j u s t s a y , 'Go b a c k and do 
w h a t ' s r i g h t . ' P l e a s e l i s t e n t o t h e l a w as I w i l l 
g i v e i t t o you, some w h i c h I w i l l r e a d s t r a i g h t f r o m 
t h e s t a t u t e s . B u t I'm a s k i n g you t o l i s t e n l i k e you 
have n e v e r l i s t e n e d b e f o r e i n y o u r l i f e . " 

(R. 654-55.) 

The t r i a l c o u r t d i d n o t s h i f t t h e b u r d e n o f p r o o f t o 

R e v i s b y t h i s i n s t r u c t i o n . R a t h e r , t h e j u d g e was p r e p a r i n g t h e 

j u r y t o be i n s t r u c t e d as t o t h e e v i d e n c e and was i n f o r m i n g t h e 

j u r o r s o f t h e i m p o r t a n c e o f l i s t e n i n g t o h i s i n s t r u c t i o n s on 

t h e l a w . The j u d g e d i d n o t t e l l t h e j u r o r s t o do what i s 

r i g h t . 

The t r i a l c o u r t i n s t r u c t e d t h e j u r y f u l l y as t o i t s d u t y 

as f a c t - f i n d e r s and w e i g h e r s o f t h e e v i d e n c e i m m e d i a t e l y 

f o l l o w i n g t h e a b o v e - q u o t e d i n s t r u c t i o n . The j u r y was a l s o 

p r o p e r l y i n s t r u c t e d t h a t t h e S t a t e c a r r i e d t h e b u r d e n o f p r o o f 

as f o l l o w s : 

"The d e f e n d a n t , i n h i s answer t o t h e i n d i c t m e n t , 
s a y s t h a t he i s n o t g u i l t y . T h i s p l a c e s upon t h e 
p r o s e c u t i o n , t h e d i s t r i c t a t t o r n e y , t h e b u r d e n o f 
p r o v i n g h i s g u i l t b e y o n d a r e a s o n a b l e d o u b t . The 
b u r d e n n e v e r r e s t s upon t h e d e f e n d a n t t o e s t a b l i s h 
h i s i n n o c e n c e , n o r t o d i s p r o v e t h e f a c t s t e n d i n g t o 
e s t a b l i s h h i s g u i l t . I n r e g a r d t o t h i s , I i n s t r u c t 
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you t h a t t h e d e f e n d a n t i s p r e s u m e d t o i n n o c e n t , and 
t h e p r e s u m p t i o n t h a t he i s i n n o c e n t r e m a i n s u n t i l 
s u c h t i m e as e a c h o f you i s c o n v i n c e d f r o m t h e 
e v i d e n c e t h e d e f e n d a n t i s g u i l t y b e y o n d a r e a s o n a b l e 
d o u b t . T h i s p r e s u m p t i o n o f i n n o c e n c e i s t o be 
r e g a r d e d b y you as a m a t t e r o f e v i d e n c e and i s a 
b e n e f i t t o w h i c h t h e d e f e n d a n t i s e n t i t l e d . I t 
a t t e n d s t h e d e f e n d a n t t h r o u g h o u t t h e t r i a l . " 

(R. 667.) 

R e v i s a l s o c o n t e n d s t h a t t h e t r i a l c o u r t i m p r o p e r l y 

s h i f t e d t h e b u r d e n o f p r o o f b y i n s t r u c t i n g t h e j u r y on "how t o 

a r r i v e ' a t t h e t r u e f a c t s . ' " ( R e v i s ' s b r i e f , a t 96.) He r e f e r s 

t o t h e f o l l o w i n g i n s t r u c t i o n b y t h e t r i a l c o u r t : 

"The d e t e r m i n a t i o n o f t h e f a c t s does n o t come 
w i t h i n my p r o v i n c e . T h a t i s y o u r p r o v i n c e , and i t i s 
o f t h e h i g h e s t i m p o r t a n c e i n t h e a d m i n i s t r a t i o n o f 
j u s t i c e t h a t o u r p r o v i n c e s be k e p t s e p a r a t e . 

"Now, i n a r r i v i n g a t t h e t r u e f a c t s you a r e 
d i r e c t e d t o t a k e i n t o a c c o u n t a l l t h e t e s t i m o n y o f 
t h e w i t n e s s e s . I t i s y o u r d u t y t o a t t e m p t t o 
r e c o n c i l e a l l t h e t e s t i m o n y so t h a t a l l t h e 
w i t n e s s e s s p e a k t h e t r u t h i f you c a n do so 
r e a s o n a b l y . " 

(R. 656.) 

R e v i s s u b m i t s t h a t t h e e r r o r r e s u l t i n g f r o m t h i s c h a r g e 

was compounded b y t h e t r i a l c o u r t ' s e a r l i e r i n s t r u c t i o n t o t h e 

j u r y t h a t , "You have t a k e n an o a t h t o w e l l and t r u l y t r y a l l 

t h e i s s u e s i n t h i s c a s e and t o r e t u r n a v e r d i c t i n t h i s c a s e . 

As I have s a i d b e f o r e , t h e w o r d v e r d i c t i s f r o m L a t i n , 
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v e r i d i c t u s . I t means t o s p e a k t h e t r u t h , and t h a t i s what you 

w i l l be a s k e d t o do i n t h i s c a s e . " (R251.) A c c o r d i n g t o R e v i s , 

t h e t r i a l c o u r t e r r o n e o u s l y i n s t r u c t e d t h e j u r y t h a t t h e 

d e f e n s e h a d t h e b u r d e n o f s h o w i n g t h e j u r y t h e t r u t h , m e a n i n g 

t h e b u r d e n o f p r e s e n t i n g e v i d e n c e s h o w i n g t h a t t h e c r i m e was 

c o m m i t t e d b y someone e l s e . 

However, t h e j u r y w o u l d n o t have r e a s o n a b l y c o n s t r u e d 

t h i s i n s t r u c t i o n t o i m p a r t t h i s m e a n i n g . "We t h i n k i t a 

r e a s o n a b l e a s s u m p t i o n t h a t t h e j u r y t o o k a common s e n s e v i e w 

o f t h e i n s t r u c t i o n s a n d gave t o them t h e i r p l a i n l y a p p a r e n t 

m e a n i n g . " H a r r i s v. S t a t e , 412 So. 2d 1278, 1281 ( A l a . C r i m . 

App. 1 9 8 2 ) . 

"'"A t r i a l c o u r t has b r o a d d i s c r e t i o n 
i n f o r m u l a t i n g i t s j u r y i n s t r u c t i o n s , 
p r o v i d [ e d ] t h o s e i n s t r u c t i o n s a c c u r a t e l y 
r e f l e c t t h e l a w and t h e f a c t s o f t h e c a s e . 
I n g r a m v. S t a t e , 779 So. 2d 1225 ( A l a . 
C r i m . App. 1999) ( c i t i n g R a p e r v. S t a t e , 
584 So. 2d 544 ( A l a . C r i m . App. 1 9 9 1 ) ) . 
M o r e o v e r , t h i s C o u r t does n o t r e v i e w j u r y 
i n s t r u c t i o n s i n i s o l a t i o n , i n s t e a d we 
c o n s i d e r t h e i n s t r u c t i o n as a w h o l e . 
S t e w a r t v. S t a t e , 601 
C r i m . App. 19 9 2 ) . " ' 

So. 2d 491 ( A l a . 
C r i m . 

" L i v i n g v. S t a t e , [Ms. CR-98-1326, May 26, 2000] 
So. 2d , ( A l a . C r i m . App. 2 0 0 0 ) . F u r t h e r , a 
t r i a l c o u r t ' s o r a l c h a r g e must be c o n s t r u e d as a 
w h o l e a n d must be g i v e n a r e a s o n a b l e - - n o t a 
s t r a i n e d - - c o n s t r u c t i o n . W i l s o n v. S t a t e , 777 So. 2d 
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856 ( A l a . C r i m . App. 1 9 9 9 ) . See a l s o M a p l e s v.  
S t a t e , 758 So. 2d 1, 63 ( A l a . C r i m . A p p . ) , a f f ' d , 
758 So. 2d 81 ( A l a . 1 9 9 9 ) . F i n a l l y , i t i s a l w a y s 
p r e s u m e d t h a t t h e j u r y f o l l o w e d t h e c o u r t ' s 
i n s t r u c t i o n s , Ex p a r t e S t e w a r t , 659 So. 2d 122, 128 
( A l a . 1 9 9 3 ) , a f f ' d on remand, 730 So. 2d 1203 ( A l a . 
C r i m . App. 1 9 9 6 ) , a f f ' d , 730 So. 2d 1246 ( A l a . 
1 9 9 9 ) , and t h a t t h e j u r y c o n s i d e r e d t h e e n t i r e 
c h a r g e . " 

S m i t h v. S t a t e , [Ms. CR-97-1258, December 22, 2000] So. 2d 

, ( A l a . C r i m . App. 2 0 0 0 ) , a f f i r m e d i n p a r t and r e v e r s e d 

i n p a r t on o t h e r g r o u n d s , [Ms. 1010267, M a r c h 14, 2003] 

So. 3d ( A l a . 2 0 0 3 ) . 

The t r i a l c o u r t ' s i n s t r u c t i o n s t o t h e j u r y were p r o p e r . 

K n o t t s v. S t a t e , 686 So. 2d 431, 463 ( A l a . C r i m . App. 

1 9 8 5 ) ( f i n d i n g no p l a i n e r r o r as t o K n o t t s ' s c l a i m t h a t t h e 

t r i a l c o u r t ' s i n s t r u c t i o n " ' c r e a t e d a p r e s u m p t i o n o f t r u t h i n 

f a v o r o f t h e s t a t e ' s e v i d e n c e o f g u i l t ' " b y c h a r g i n g t h e j u r y , 

"'Now t h e l a w s a y s i f you f i n d d i f f e r e n c e s o r d i s c r e p a n c i e s i n 

t h e t e s t i m o n y , y o u r f i r s t j o b i s t o r e c o n c i l e i t and mesh i t 

t o g e t h e r and make i t a l l s p e a k t h e t r u t h . ' " ) . See a l s o Ex  

p a r t e S c o t t , 728 So. 2d 172, 180 ( A l a . 1 9 9 8 ) ( f i n d i n g no e r r o r 

i n j u r y i n s t r u c t i o n s s t a t i n g t h a t " ' [ i ] f t h e j u r y i s n o t 

s a t i s f i e d b e y o n d a r e a s o n a b l e d o u b t o f t h e t r u t h o f some o f 

t h i s e v i d e n c e t e n d i n g t o p r o v e t h e d e f e n d a n t ' s g u i l t y 
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c o n n e c t i o n w i t h t h e c h a r g e d f e l o n i e s , o t h e r t h a n t h e t e s t i m o n y 

o f Mr. L i n d e r o r Mr. F l e t c h e r , t h e j u r y c o u l d n o t f i n d t h e 

D e f e n d a n t g u i l t y . ' " ) . 

H e r e , t h e t r i a l c o u r t was i n f o r m i n g t h e j u r y as t o i t s 

d u t y as a f a c t - f i n d e r i n a r r i v i n g a t a t r u e v e r d i c t . The 

i n s t r u c t i o n d i d n o t r e f e r t o R e v i s o r s h i f t t h e b u r d e n o f 

p r o o f . 

B. 

R e v i s a l l e g e s t h a t t h e t r i a l c o u r t ' s r e a s o n a b l e - d o u b t 

i n s t r u c t i o n was e r r o n e o u s b e c a u s e , he s a y s , i t a l l o w e d h i s 

c o n v i c t i o n t o be b a s e d on p r o o f i n s u f f i c i e n t t o meet t h e 

s t a n d a r d e s t a b l i s h e d i n I n r e W i n s h i p , 397 U.S. 358 ( 1 9 7 0 ) . He 

d i d n o t o b j e c t on t h i s g r o u n d a t t r i a l ; t h e r e f o r e , t h i s i s s u e 

i s due t o be a n a l y z e d p u r s u a n t t o t h e p l a i n - e r r o r r u l e . R u l e 

4 5A, A l a . R . A p p . P . 

The r e c o r d r e v e a l s t h a t t h e t r i a l c o u r t c h a r g e d t h e j u r y 

as t o r e a s o n a b l e d o u b t as f o l l o w s : 

" I t does n o t mean b e y o n d a l l d o u b t , b u t s i m p l y 
b e y o n d a r e a s o n a b l e d o u b t . A r e a s o n a b l e d o u b t i s a 
d o u b t o f a f a i r - m i n d e d j u r o r h o n e s t l y s e e k i n g t h e 
t r u t h a f t e r c a r e f u l and i m p a r t i a l c o n s i d e r a t i o n o f 
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a l l t h e e v i d e n c e i n t h e c a s e . I t i s a d o u b t b a s e d 
upon r e a s o n and common s e n s e and t o w h i c h you c a n 
a s s i g n a r e a s o n b a s e d on t h e e v i d e n c e , t h e l a c k o f 
e v i d e n c e o r a c o n f l i c t i n t h e e v i d e n c e . A r e a s o n a b l e 
d o u b t i s n o t a mere g u e s s o r s u r m i s e . I t i s a d o u b t 
b a s e d on r e a s o n and l o g i c a n d n o t upon s p e c u l a t i o n , 
and as I s a i d b e f o r e , i t i s a r e a s o n a b l e d o u b t , n o t 
b e y o n d a l l d o u b t , b u t a r e a s o n a b l e d o u b t i s a d o u b t 
t h a t you c a n a s s i g n a r e a s o n t o b a s e d on t h e 
e v i d e n c e , t h e l a c k o f e v i d e n c e o r a c o n f l i c t i n t h e 
e v i d e n c e . I f a f t e r c o n s i d e r i n g a l l t h e e v i d e n c e i n 
t h i s c a s e you have an a b i d i n g c o n v i c t i o n o f t h e 
t r u t h o f t h e c h a r g e , t h e n you a r e c o n v i n c e d b e y o n d 
a r e a s o n a b l e d o u b t , and i t w o u l d be y o u r d u t y t o 
c o n v i c t t h e d e f e n d a n t . The r e a s o n a b l e d o u b t w h i c h 
e n t i t l e s an a c c u s e d t o an a c q u i t t a l i s n o t a mere 
f a n c i f u l , v a g u e , c o n j e c t u r a l o r s p e c u l a t i v e d o u b t , 
b u t a r e a s o n a b l e s u b s t a n t i a l d o u b t a r i s i n g f r o m t h e 
e v i d e n c e o r f r o m t h e l a c k o f e v i d e n c e t h a t r e m a i n s 
a f t e r a c a r e f u l c o n s i d e r a t i o n o f t h e t e s t i m o n y . As 
I ' v e s a i d b e f o r e , t h e S t a t e ' s n o t r e q u i r e d t o 
c o n v i n c e you o f t h e d e f e n d a n t ' s g u i l t b e y o n d a l l 
d o u b t and t o a m a t h e m a t i c a l c e r t a i n t y , n o r b e y o n d a 
shadow o f a d o u b t , b u t s i m p l y b e y o n d a d o u b t . " 

(R. 668-69.) 

R e v i s a r g u e s t h a t b e c a u s e t h e c h a r g e c o n t a i n s t h e t e r m s 

" n o t a mere p o s s i b l e d o u b t , " " n o t a mere g u e s s o r s u r m i s e , " 

and " r e a s o n a b l e s u b s t a n t i a l d o u b t , " t h e c h a r g e d i m i n i s h e d t h e 

d e g r e e o f g u i l t n e c e s s a r y t o c o n v i c t h i m and i m p e r m i s s i b l y 

s h i f t e d t h e b u r d e n o f p r o o f b y r e q u i r i n g h i m t o come f o r w a r d 

w i t h s u b s t a n t i a l r e a s o n s why he s h o u l d n o t be c o n v i c t e d . 

I n Brown v. S t a t e , [Ms. CR-07-1332, September 17, 2010] 

So. 3d , ( A l a . C r i m . App. 2 0 1 0 ) , t h i s c o u r t s t a t e d : 

150 



CR-06-0454 

" I n K n o t t s v. S t a t e , 686 So. 2d 431 ( A l a . C r i m . 
A p p . ) , o p i n i o n a f t e r remand, 686 So. 2d 484 ( A l a . 
C r i m . App. 1 9 9 5 ) , a f f ' d , 686 So. 2d 486 ( A l a . 1 9 9 6 ) , 
we h e l d : 

"'The Due P r o c e s s C l a u s e o f t h e 
F o u r t e e n t h Amendment " p r o t e c t s t h e a c c u s e d 
a g a i n s t c o n v i c t i o n e x c e p t upon p r o o f b e y o n d 
a r e a s o n a b l e d o u b t o f e v e r y f a c t n e c e s s a r y 
t o c o n s t i t u t e t h e c r i m e w i t h w h i c h he i s 
c h a r g e d . " I n r e W i n s h i p , 397 U.S. 358, 364, 
90 S.Ct. 1068, 1073, 25 L.Ed.2d 368 ( 1 9 7 0 ) . 
I n Cage v. L o u i s i a n a , [498 U.S. 39 ( 1 9 9 0 ) , ] 
t h e U n i t e d S t a t e s Supreme C o u r t f o u n d t h a t 
a j u r y c h a r g e t h a t d e f i n e d " r e a s o n a b l e 
d o u b t " b y u s i n g t h e p h r a s e s " g r a v e 
u n c e r t a i n t y , " " a c t u a l s u b s t a n t i a l d o u b t , " 
and " m o r a l c e r t a i n t y " c o u l d have l e d a 
r e a s o n a b l e j u r o r t o i n t e r p r e t t h e 
i n s t r u c t i o n s t o a l l o w a f i n d i n g o f g u i l t 
b a s e d on a d e g r e e o f p r o o f b e l o w t h a t 
r e q u i r e d b y t h e Due P r o c e s s C l a u s e . 
S u b s e q u e n t l y , t h e C o u r t "made i t c l e a r t h a t 
t h e p r o p e r i n q u i r y i s n o t w h e t h e r t h e 
i n s t r u c t i o n ' c o u l d h a v e ' been a p p l i e d i n an 
u n c o n s t i t u t i o n a l manner, b u t w h e t h e r t h e r e 
i s a r e a s o n a b l e l i k e l i h o o d t h a t t h e j u r y 
d i d so a p p l y i t . " V i c t o r v. N e b r a s k a , 511 
U.S. 16, 114 S.Ct. 1239, 1243, 127 L.Ed. 2d 
583 (1994) ( q u o t i n g E s t e l l e v. M c G u i r e , 502 
U.S. 62 72-73 and n. 4, 112 S.Ct. 475 482, 
and n. 4, 116 L.Ed. 2d 385 ( 1 9 9 1 ) , e m p h a s i s 
i n o r i g i n a l ) . Thus t h e c o n s t i t u t i o n a l 
q u e s t i o n p r e s e n t e d h e r e i s w h e t h e r t h e r e i s 
a r e a s o n a b l e l i k e l i h o o d t h a t t h e j u r y 
u n d e r s t o o d t h e i n s t r u c t i o n s t o a l l o w t h e 
c o n v i c t i o n b a s e d on p r o o f i n s u f f i c i e n t t o 
meet t h e W i n s h i p r e a s o n a b l e d o u b t s t a n d a r d . 
V i c t o r v. N e b r a s k a ; Ex p a r t e K i r b y , 643 So. 
2d 5 8 7 ( A l a ) , c e r t . d e n i e d , [513] U.S. 
[1023] 513 U.S. 1023, 115 S.Ct. 591, 130 
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L.Ed. 2d 504 ( 1 9 9 4 ) ; Cox v. S t a t e , 660 So. 
2d 233 ( A l a . C r . A p p . 1 9 9 4 ) . 

" ' I n r e v i e w i n g t h e r e a s o n a b l e d o u b t 
i n s t r u c t i o n , we do so i n t h e c o n t e x t o f t h e 
c h a r g e as a w h o l e . V i c t o r v. N e b r a s k a ; 
B a k e r v. U n i t e d S t a t e s , 412 F. 2d 1069 ( 5 t h 
C i r . 1 9 6 9 ) , c e r t . d e n i e d , 396 U.S. 1018, 90 
S.Ct. 583, 24 L.Ed. 2d 509 ( 1 9 7 0 ) ; W i l l i a m s  
v. S t a t e , 538 So. 2d 1250 ( A l a . C r . A p p . 
1 9 8 8 ) . So l o n g as t h e d e f i n i t i o n o f 
" r e a s o n a b l e d o u b t " i n t h e c h a r g e c o r r e c t l y 
c o n v e y s t h e c o n c e p t o f r e a s o n a b l e d o u b t , 
t h e c h a r g e w i l l n o t be c o n s i d e r e d so 
p r e j u d i c i a l as t o mandate r e v e r s a l . V i c t o r  
v. N e b r a s k a ; H o l l a n d v. U n i t e d S t a t e s , 34 8 
U.S. 121, 75 S.Ct. 127, 99 L.Ed. 150 
( 1 9 5 4 ) . ' 

"686 So. 2d a t 459. '"Use o f some b u t n o t a l l o f t h e 
t e r m i n o l o g y f o u n d o f f e n s i v e i n Cage does n o t 
a u t o m a t i c a l l y c o n s t i t u t e r e v e r s i b l e e r r o r . " ' T a y l o r  
v. S t a t e , 666 So. 2d 36, 56 ( A l a . C r i m . App. 1 9 9 4 ) , 
a f f ' d , 666 So. 2d 73 ( A l a . 1995) ( q u o t i n g Dobyne v.  
S t a t e , 672 So. 2d 1319, 1343 ( A l a . C r i m . App. 1 9 9 4 ) , 
a f f ' d , 672 So. 2d 1354 ( A l a . 1 9 9 5 ) ) . F u r t h e r , we 
have p r e v i o u s l y h e l d t h a t t h e s t a t e m e n t t h a t a 
r e a s o n a b l e d o u b t i s a d o u b t f o r w h i c h a r e a s o n c a n 
be g i v e n does n o t v i o l a t e Cage and does n o t 
i m p r o p e r l y l e s s e n t h e S t a t e ' s b u r d e n o f p r o o f . See  
B u r g e s s v. S t a t e , 827 So. 2d 134 ( A l a . C r i m . App. 
1 9 9 8 ) , a f f ' d , 827 So. 2d 193 ( A l a . 2 0 0 0 ) ; Ex p a r t e  
M c W i l l i a m s , 640 So. 2d 1015 ( A l a . 1 9 9 3 ) , a f f ' d , 666 
So. 2d 90 ( A l a . 1 9 9 5 ) ; M c M i l l i a n v. S t a t e , 594 So. 
2d 1253 ( A l a . C r i m . App. 1991) . 

" A l t h o u g h t h e t r i a l c o u r t u s e d some o f t h e 
l a n g u a g e f o u n d o b j e c t i o n a b l e i n Cage, t a k e n as a 
w h o l e , t h e t r i a l c o u r t ' s i n s t r u c t i o n s i n t h i s c a s e 
p r o p e r l y c o n v e y e d t h e c o n c e p t o f r e a s o n a b l e d o u b t t o 
t h e j u r y a nd d i d n o t l e s s e n t h e S t a t e ' s b u r d e n o f 
p r o o f . A l s o , t h e r e i s n o t a r e a s o n a b l e l i k e l i h o o d 
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t h a t t h e j u r y a p p l i e d t h e i n s t r u c t i o n s i n a manner 
t h a t w o u l d v i o l a t e Brown's c o n s t i t u t i o n a l r i g h t s . 
T h e r e f o r e , we do n o t f i n d t h a t t h e r e was any p l a i n 
e r r o r i n t h i s r e g a r d . " 

Brown v. S t a t e , So. 3d a t . 

S i m i l a r l y , i n t h e p r e s e n t c a s e , t h e t r i a l c o u r t ' s u s e o f 

some o f t h e t e r m s f o u n d o b j e c t i o n a b l e i n Cage v. L o u i s i a n a , 

498 U.S. 39 ( 1 9 9 0 ) , d i d n o t l e s s e n t h e S t a t e ' s b u r d e n o f p r o o f 

when t h e c h a r g e i s r e a d i n i t s e n t i r e t y . 

M o r e o v e r , t h e c h a r g e d i d n o t i m p e r m i s s i b l y s h i f t t h e 

b u r d e n o f p r o o f t o R e v i s b y i m p l y i n g t h a t he must come f o r w a r d 

w i t h s u b s t a n t i a l r e a s o n s why he s h o u l d n o t be c o n v i c t e d . Such 

a c o n s t r u c t i o n w arps t h e c l e a r m e a n i n g o f t h e c h a r g e , and t h e 

j u r y w o u l d n o t have u n d e r s t o o d t h e c h a r g e t o p l a c e t h i s b u r d e n 

on R e v i s . 

C. 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t d i m i n i s h e d t h e S t a t e ' s 

b u r d e n o f p r o o f b y f a i l i n g t o c h a r g e t h e j u r y on e v e r y e l e m e n t 

o f t h e o f f e n s e . S p e c i f i c a l l y , he a l l e g e s t h a t t h e j u d g e d i d 

n o t d e f i n e " c o n t r o l l e d s u b s t a n c e " as c o n t a i n e d i n c o u n t I I o f 

t h e i n d i c t m e n t . I n a f o o t n o t e i n h i s b r i e f , R e v i s f u r t h e r 

s u b m i t s t h a t t h e S t a t e d i d n o t p r o v e t h e t y p e o f p i l l s t a k e n 
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f r o m S t i d h a m b y R e v i s o r t h a t t h e p i l l s were a c o n t r o l l e d 

s u b s t a n c e . 

R e v i s f a i l e d t o o b j e c t on t h i s g r o u n d a t t r i a l ; 

t h e r e f o r e , t h i s i s s u e w i l l be e v a l u a t e d p u r s u a n t t o t h e p l a i n -

e r r o r r u l e . R u l e 45A, A l a . R . A p p . P . 

The r e c o r d , h o w e v e r, e s t a b l i s h e s t h a t t h e t r i a l c o u r t 

c h a r g e d t h e j u r y as t o e a c h e l e m e n t o f t h e c a p i t a l o f f e n s e o f 

m urder c o m m i t t e d d u r i n g a r o b b e r y . The i n d i c t m e n t a l l e g e d t h a t 

R e v i s i n t e n t i o n a l l y k i l l e d S t i d h a m d u r i n g t h e c o u r s e o f 

c o m m i t t i n g a t h e f t o f "a c o n t r o l l e d s u b s t a n c e ( s ) , " b y t h e u s e 

o f f o r c e w i t h t h e i n t e n t t o overcome t h e v i c t i m ' s p h y s i c a l 

r e s i s t a n c e w h i l e R e v i s was armed w i t h a d e a d l y weapon. § 13A-

5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. " C o n t r o l l e d s u b s t a n c e " i s n o t an 

e l e m e n t o f t h e c a p i t a l o f f e n s e w i t h w h i c h R e v i s was c h a r g e d , 

n o r i s i t an e l e m e n t o f f i r s t - d e g r e e r o b b e r y . § 13A-8-41, A l a . 

Code 1975. 

S e c t i o n 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975, d e f i n e s t h e 

c a p i t a l o f f e n s e o f murder c o m m i t t e d d u r i n g a r o b b e r y as 

" [ m ] u r d e r b y t h e d e f e n d a n t d u r i n g a r o b b e r y i n t h e f i r s t 

d e g r e e o r an a t t e m p t t h e r e o f c o m m i t t e d b y t h e d e f e n d a n t . " 

S e c t i o n 13A-8-41, A l a . Code 1975, s t a t e s t h a t 
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" [ a ] p e r s o n commits t h e c r i m e o f r o b b e r y i n t h e 
f i r s t d e g r e e i f he v i o l a t e s S e c t i o n 13A-8-43 and 
h e . . . [ i ] s armed w i t h a d e a d l y weapon o r d a n g e r o u s 
i n s t r u m e n t ; o r . . . [ c ] a u s e s s e r i o u s p h y s i c a l i n j u r y t o 
a n o t h e r . " 

S e c t i o n 13A-8-43, A l a . Code 1975, s t a t e s t h a t 

" [ a ] p e r s o n commits t h e c r i m e o f r o b b e r y i n t h e 
t h i r d d e g r e e i f i n t h e c o u r s e o f c o m m i t t i n g a t h e f t 
he: 

(1) [ U ] s e s f o r c e a g a i n s t t h e p e r s o n o f t h e 
owner o r any p e r s o n p r e s e n t w i t h i n t e n t t o 
overcome h i s p h y s i c a l r e s i s t a n c e o r 
p h y s i c a l power o f r e s i s t a n c e ; o r 

(2) [ T ] h r e a t e n s t h e i m m i n e n t u s e o f f o r c e 
a g a i n s t t h e p e r s o n o f t h e owner o r any 
p e r s o n p r e s e n t w i t h i n t e n t t o c o m p e l 
a c q u i e s c e n c e t o t h e t a k i n g o f o r e s c a p i n g 
w i t h t h e p r o p e r t y . " 

"The p r e s e n t r o b b e r y s t a t u t e s , h owever, do n o t 
r e q u i r e a ' t a k i n g ' o f p r o p e r t y , M a r v i n v. S t a t e , 407 
So. 2d 576 ( A l a . C r . A p p . 1 9 8 1 ) ; A l a . Code [1975,] §§ 
13A-8-40 t h r o u g h 13A-8-44 ( 1 9 7 5 ) ( C o m m e n t a r y ) , so 
t h a t n o t o n l y i s t h e v a l u e o f t h e p r o p e r t y 
i m m a t e r i a l , b u t a l s o t h e i n d i c t m e n t n e e d n o t a l l e g e 
an a c t u a l t h e f t t o c o n s t i t u t e t h e o f f e n s e . The 
o p e r a t i v e words o f t h e c u r r e n t r o b b e r y s t a t u t e a r e 
' i n t h e c o u r s e o f c o m m i t t i n g a t h e f t , ' w h i c h 
i n c l u d e s an a t t e m p t e d t h e f t , M a r v i n v. S t a t e , s u p r a , 
r a t h e r t h a n t h e common l a w e l e m e n t o f an a c t u a l 
' t a k i n g f r o m t h e p e r s o n . ' " 

G r a c e v. S t a t e , 431 So. 2d 1331, 1333 ( A l a . C r i m . App. 1 9 9 2 ) . 

See Ex p a r t e W i n d s o r , 683 So. 2d 1042, 1045-46 ( A l a . 1 9 9 6 ) , 

c e r t . d e n i e d , 520 U.S. 1171 ( 1 9 9 7 ) . See a l s o Ex p a r t e V e r z o n e , 

868 So. 2d 399, 402 ( A l a . 2 0 0 3 ) ( " T h e S t a t e ' s e m p h a s i s on t h e 
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o w n e r s h i p o f t h e p r o p e r t y i s m i s p l a c e d , b e c a u s e V e r z o n e was 

n o t c h a r g e d w i t h t h e f t o f p r o p e r t y . I n s t e a d , he was c h a r g e d 

w i t h r o b b e r y , w h i c h i s a c r i m e a g a i n s t t h e p e r s o n ; i t does n o t 

r e q u i r e t h a t a t h e f t be a c c o m p l i s h e d f o r t h e e l e m e n t s o f 

r o b b e r y t o be e s t a b l i s h e d . " ( f o o t n o t e o m i t t e d ) ) . 

B e c a u s e t h e p r o p e r t y t a k e n o r i n t e n d e d t o be t a k e n d u r i n g 

t h e r o b b e r y i s n o t an e l e m e n t o f t h e c r i m e o f r o b b e r y , t h e r e 

was no e r r o r by t h e t r i a l j u d g e ' s f a i l u r e t o c h a r g e t h e j u r y 

on t h e d e f i n i t i o n o f " c o n t r o l l e d s u b s t a n c e " o r b y t h e S t a t e ' s 

f a i l u r e o f p r o v e t h e t y p e o f p i l l s t a k e n 

D. 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n f a i l i n g t o 

i n s t r u c t t h e j u r y r e g a r d i n g i t s c o n s i d e r a t i o n o f t h e p r i o r -

b a d - a c t s e v i d e n c e . S p e c i f i c a l l y , he a l l e g e s t h a t t h e t r i a l 

c o u r t d i d n o t i n s t r u c t t h e j u r y t h a t i t c o u l d n o t c o n s i d e r 

t h e s e p r i o r b a d a c t s as e v i d e n c e o f h i s g u i l t . R e v i s d i d n o t 

r a i s e t h i s m a t t e r a t t h e t r i a l c o u r t l e v e l ; t h e r e f o r e , t h i s 

m a t t e r i s due t o be a n a l y z e d p u r s u a n t t o t h e p l a i n - e r r o r r u l e . 

R u l e 45A, A l a . R . A p p . P . 

As p r e v i o u s l y n o t e d , R e v i s ' s a r r e s t f o r t h e w o r t h l e s s -

c h e c k s c h a r g e s was i n t r o d u c e d t o e x p l a i n t h e r e a s o n t h a t he 
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was i n j a i l when he gave h i s s t a t e m e n t s as t o t h e p r e s e n t 

o f f e n s e . The e v i d e n c e as t o h i s d r u g use was p a r t o f t h e r e s 

g e s t a e o f t h e o f f e n s e b e c a u s e i t e s t a b l i s h e d m o t i v e . 

T h e r e f o r e , b e c a u s e t h i s e v i d e n c e was p r o p e r l y a d m i t t e d , no 

l i m i t i n g i n s t r u c t i o n s were w a r r a n t e d . 

" I t i s c o n t r a d i c t o r y and i n c o n s i s t e n t t o a l l o w , 
on t h e one hand, e v i d e n c e o f J o h n s o n ' s p r i o r b i g a m y 
c o n v i c t i o n and p r i o r b a d a c t s as s u b s t a n t i v e 
e v i d e n c e o f t h e o f f e n s e w i t h w h i c h she was c h a r g e d , 
y e t , on t h e o t h e r hand, t o r e q u i r e a l i m i t i n g 
i n s t r u c t i o n i n s t r u c t i n g t h e j u r y t h a t i t c a n n o t 
c o n s i d e r t h e e v i d e n c e as s u b s t a n t i v e e v i d e n c e t h a t 
J o h n s o n c o m m i t t e d t h e c h a r g e d o f f e n s e . O t h e r 
j u r i s d i c t i o n s t h a t have c o n s i d e r e d t h i s i s s u e have 
c o n c l u d e d t h a t a l i m i t i n g i n s t r u c t i o n i s n o t 
r e q u i r e d when e v i d e n c e o f o t h e r c r i m e s o r p r i o r b a d 
a c t s i s p r o p e r l y a d m i t t e d as p a r t o f t h e r e s g e s t a e 
o f t h e c r i m e w i t h w h i c h t h e d e f e n d a n t i s c h a r g e d . 
See P e o p l e v. Coney, 98 P. 3d 930 ( C o l o . C t . App. 
2004) ( h o l d i n g t h a t e v i d e n c e o f o t h e r o f f e n s e s o r 
a c t s t h a t a r e p a r t and p a r c e l o f t h e c h a r g e d o f f e n s e 
i s a d m i s s i b l e as r e s g e s t a e and may be a d m i t t e d 
w i t h o u t a l i m i t i n g i n s t r u c t i o n ) ; S t a t e v. Long, 173 
N . J . 138, 171, 801 A. 2d 221, 242 (2002) ( e v i d e n c e 
o f t h e d e f e n d a n t ' s a c t i o n s ' s e r v e d t o p a i n t a 
c o m p l e t e p i c t u r e o f t h e r e l e v a n t c r i m i n a l 
t r a n s a c t i o n ' and t h e r e f o r e was a d m i s s i b l e , and a 
l i m i t i n g i n s t r u c t i o n was u n n e c e s s a r y b e c a u s e t h e 
e v i d e n c e was a d m i t t e d u n d e r t h e r e s g e s t a e 
e x c e p t i o n ) ; and Camacho v. S t a t e , 864 S.W. 2d 524, 
535 (Tex. C r i m . App. 1993) ( h o l d i n g t h e e v i d e n c e o f 
t h e e x t r a n e o u s o f f e n s e s showed t h e c o n t e x t i n w h i c h 
t h e c r i m i n a l a c t o c c u r r e d , i . e . , t h e r e s g e s t a e , and 
was t h e r e f o r e a d m i s s i b l e and n o t s u b j e c t t o t h e 
r e q u i r e m e n t o f a l i m i t i n g i n s t r u c t i o n ) . " 
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J o h n s o n v. S t a t e , [Ms. 1041313, O c t o b e r 6, 2006] So.3d 

, ( A l a . 2 0 0 6 ) . See a l s o V a n p e l t v. S t a t e , [Ms. CR-06-

1539, December 18, 2009] So. 3d , ( A l a . C r i m . App. 

2 0 0 9 ) . 

M o r e o v e r , t h e r e f e r e n c e s i n R e v i s ' s s t a t e m e n t s t o a l l e g e d 

b a d a c t s o r t h a t show b a d c h a r a c t e r were n o t i n t r o d u c e d as 

impeachment e v i d e n c e and t h u s d i d n o t r e q u i r e s u a s p o n t e 

l i m i t i n g i n s t r u c t i o n s b y t h e t r i a l c o u r t . J o h n s o n v. S t a t e , 

So. 3d . These were no p r i o r c o n v i c t i o n s and were b r i e f 

and vague r e f e r e n c e s . See B e l i s l e v. S t a t e , 11 So. 3d 256, 315 

( A l a . C r i m App. 2 0 0 7 ) , a f f i r m e d , 11 So. 3d 323 ( A l a . 2 0 0 8 ) , 

c e r t . d e n i e d , U.S. , 129 S.Ct. 2865 ( 2 0 0 9 ) ( f i n d i n g no 

p l a i n e r r o r i n t r i a l c o u r t ' s f a i l u r e t o s u a s p o n t e g i v e 

l i m i t i n g i n s t r u c t i o n s as t o p r i o r b a d a c t s , s t a t i n g : " H e r e , we 

can o n l y d e s c r i b e t h e r e f e r e n c e t o a p r i o r c h a r g e as vague a t 

b e s t . T h e r e i s no i n d i c a t i o n t h a t t h e j u r y was made aware o f 

t h e c o n t e n t s o f t h e f i n g e r p r i n t c a r d . T h e r e was no r e f e r e n c e 

made t o t h e c a r d when i t was a d m i t t e d o r a t any o t h e r p o i n t i n 

t h e t r i a l . A l s o , t h e c a r d was one o f 115 e x h i b i t s t h a t were 

i n t r o d u c e d and a d m i t t e d b y t h e S t a t e . " ) . M o r e o v e r , some o f t h e 
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a c t s R e v i s s a y s c o n s t i t u t e d " p r i o r b a d a c t s " d i d n o t 

c o n s t i t u t e c o n d u c t t h a t was n e c e s s a r i l y a b a d a c t . 

"He r e , t h e e v i d e n c e [ R e v i s ] c o n t e n d s r e q u i r e d a l i m i t i n g 

i n s t r u c t i o n was n o t e v i d e n c e o f p r i o r c o n v i c t i o n s ; f u r t h e r , 

t h e e v i d e n c e was n o t o f f e r e d t o i m p e a c h [ R e v i s ' s ] c r e d i b i l i t y . 

R a t h e r , t h e e v i d e n c e was p r o p e r l y a d m i t t e d f o r o t h e r r e a s o n s , 

i n c l u d i n g , b u t n o t l i m i t e d t o , e v i d e n c e o f h i s i n t e n t and 

m o t i v e . " S p e n c e r v. S t a t e , [Ms. CR-04-2570, A p r i l 4, 2008] 

So. 3d , ( A l a . C r i m . App. 2 0 0 8 ) . T h e r e f o r e , t h e r e was 

no p l a i n e r r o r on t h i s g r o u n d . 

E. 

R e v i s c o n t e n d s t h a t t h e t r i a l c o u r t ' s i n s t r u c t i o n s 

m i s i n f o r m e d t h e j u r y as t o t h e w e i g h i n g p r o c e s s d u r i n g t h e 

p e n a l t y p h a s e . He o b j e c t s on t h i s g r o u n d f o r t h e f i r s t t i m e on 

a p p e a l ; t h e r e f o r e , any e r r o r must r i s e t o t h e l e v e l o f p l a i n 

e r r o r . R u l e 45A, A l a . R . A p p . P . 

R e v i s p o i n t s o u t t h e f o l l o w i n g s l i p o f t h e t o n g u e b y t h e 

t r i a l c o u r t d u r i n g i t s i n s t r u c t i o n s c o n c e r n i n g t h e p r o c e s s o f 

w e i g h i n g t h e a g g r a v a t i n g c i r c u m s t a n c e s and t h e m i t i g a t i n g 

c i r c u m s t a n c e s : 

"Now, l a d i e s and g e n t l e m e n o f t h e j u r y , i f a f t e r a 
f u l l a nd f a i r c o n s i d e r a t i o n o f a l l t h e e v i d e n c e i n 
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t h i s c a s e you a r e c o n v i n c e d t h a t t h e a g g r a v a t i n g 
c i r c u m s t a n c e o f c a p i t a l m urder d u r i n g t h e c o u r s e o f 
r o b b e r y i n t h e f i r s t d e g r e e o u t w e i g h s t h e m i t i g a t i n g 
c i r c u m s t a n c e s , y o u r v e r d i c t w o u l d be,'We, t h e j u r y , 
recommend t h e d e f e n d a n t , C h r i s t o p h e r Dewayne R e v i s , 
be s e n t e n c e d t o d e a t h . ' . . . . However, i f a f t e r a f u l l 
a n d f a i r c o n s i d e r a t i o n o f a l l t h e e v i d e n c e i n t h e 
c a s e y o u ' r e n o t c o n v i n c e d t h a t t h e a g g r a v a t i n g 
c i r c u m s t a n c e o f c a p i t a l m urder d u r i n g t h e c o u r s e o f 
r o b b e r y i n t h e f i r s t d e g r e e does n o t o u t w e i g h t h e 
m i t i g a t i n g c i r c u m s t a n c e s , y o u r v e r d i c t w o u l d be, 
'We, t h e j u r y , recommend t h a t t h e d e f e n d a n t , 
C h r i s t o p h e r Dewayne R e v i s , be p u n i s h e d b y l i f e 
i m p r i s o n m e n t w i t h o u t p a r o l e . ' " 

(R. 820-21.) 

The t r i a l c o u r t ' s u s e o f a d o u b l e n e g a t i v e 2 5 i n e x p l a i n i n g 

t h e a p p r o p r i a t e a d v i s o r y v e r d i c t i f t h e j u r y were t o f i n d t h a t 

t h e a g g r a v a t i n g c i r c u m s t a n c e d i d n o t o u t w e i g h t h e m i t i g a t i n g 

c i r c u m s t a n c e s was a s l i p o f t h e t o n g u e . T h i s c o u r t has 

r e c e n t l y a d d r e s s e d a s i m i l a r a rgument and s t a t e d : 

" J o h n s o n ' s a rgument i s b a s e d on a s i n g l e w o r d b y 
t h e t r i a l c o u r t d u r i n g h i s c h a r g e , w h e r e i n he 
s t a t e d , 'The d e f e n d a n t i s p r e s u m e d t o be i n n o c e n t 
u n t i l she i s p r o v e n g u i l t y b e y o n d a r e a s o n a b l e d o u b t 
b y t h e e v i d e n c e i n t h e c a s e . ' (R. 1211.) She a r g u e s 
t h a t t h e t r i a l c o u r t ' s u s e o f t h e w o r d ' u n t i l ' 
r a t h e r t h a n ' u n l e s s ' r e q u i r e d t h e j u r y t o r e t u r n a 
v e r d i c t o f g u i l t . 'The i n c o r r e c t i n s t r u c t i o n c o u l d 
have been a mere s l i p o f t h e t o n g u e on t h e p a r t o f 

2 5 T h i s d o u b l e n e g a t i v e i n t h e t r a n s c r i p t c o u l d be t h e 
r e s u l t o f a c l e r i c a l e r r o r i n p r e p a r i n g t h e t r a n s c r i p t ; t h u s , 
R e v i s w o u l d have s u f f e r e d no p r e j u d i c e , and no e r r o r w o u l d 
have o c c u r r e d . 
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t h e t r i a l c o u r t o r , p e r h a p s , i s t h e r e s u l t o f an 
e r r o r made by t h e c o u r t r e p o r t e r i n t r a n s c r i b i n g t h e 
c o u r t ' s o r a l c h a r g e . ' Woods v. S t a t e , 13 So. 3d 1, 
41 n. 1 ( A l a . C r i m . App. 2007) ( f i n d i n g no p l a i n 
e r r o r i n t r i a l c o u r t ' s m i s s t a t e m e n t t h a t t h e 
p r o s e c u t o r ' s b u r d e n i n d i s p r o v i n g a m i t i g a t i n g 
c i r c u m s t a n c e b y a p r e p o n d e r a n c e o f t h e e v i d e n c e 
means t h a t t h e j u r y s h o u l d c o n s i d e r t h a t t h e 
c i r c u m s t a n c e does n o t e x i s t u n l e s s t h e e v i d e n c e as 
a w h o l e makes i t more l i k e l y t h a t i t does e x i s t ) . 
See D o r s e y v. S t a t e , 881 So. 2d 460, 517 ( A l a . C r i m . 
App. 2 0 0 1 ) , a f f i r m e d i n p a r t , r e v e r s e d i n p a r t on 
o t h e r g r o u n d s , Ex p a r t e D o r s e y , 881 So. 2d 533 ( A l a . 
2 0 0 3 ) , o v e r r u l e d on o t h e r g r o u n d s , H e a r d v. S t a t e , 
999 So. 2d 992 ( A l a . 2007) (comment by t h e t r i a l 
c o u r t i n c h a r g i n g t h e j u r y as t o a f i n d i n g o f g u i l t 
on a l e s s e r i n c l u d e d o f f e n s e was a c l e a r i n a d v e r t e n t 
s l i p o f t h e t o n g u e and d i d n o t c o n s t i t u t e p l a i n 
e r r o r i n l i g h t o f t h e e n t i r e c h a r g e ) . 

" T h i s same i s s u e has b e e n p r e v i o u s l y p r e s e n t e d 
t o t h i s C o u r t and d e c i d e d a d v e r s e l y t o J o h n s o n ' s 
p o s i t i o n . I n S n y d e r v. S t a t e , 893 So. 2d 488, 548 
( A l a . C r i m . App. 2 0 0 3 ) , S n y d e r c o n t e n d e d t h a t t h e 
t r i a l c o u r t l e s s e n e d t h e S t a t e ' s b u r d e n o f p r o o f b y 
u s i n g t h e w o r d ' u n t i l ' r a t h e r t h a n ' u n l e s s ' i n i t s 
c h a r g e on t h e p r e s u m p t i o n o f i n n o c e n c e . He a r g u e d 
t h a t t h e u s e o f t h i s w o r d ' " i n f o r m e d t h e j u r y t h a t 
a g u i l t y v e r d i c t was e x p e c t e d . " ' 893 So. 2d a t 548. 
T h i s C o u r t f o u n d no e r r o r due t o t h i s c h a r g e , 
s t a t i n g : 

"'The A l a b a m a Supreme C o u r t has u s e d 
t h e w o r d " u n t i l " t o c h a r a c t e r i z e t h e 
S t a t e ' s b u r d e n o f p r o o f . I n Ex p a r t e  
S c r o g g i n s , 727 So. 2d 131, 134 ( A l a . 1 9 9 8 ) , 
t h e c o u r t s t a t e d , "The b u r d e n o f p r o o f i n 
a l l c r i m i n a l p r o s e c u t i o n s r e s t s upon t h e 
S t a t e , w i t h t h e p r e s u m p t i o n o f i n n o c e n c e 
a t t e n d i n g t h e d e f e n d a n t u n t i l t h e b u r d e n o f 
p r o o f has b e e n met." A l s o , we a p p r o v e d a 
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s i m i l a r i n s t r u c t i o n i n Thomas v. S t a t e , 824 
So. 2d 1 ( A l a . C r i m . App. 1 9 9 9 ) . 

"'The t r i a l c o u r t ' s j u r y i n s t r u c t i o n s , 
when v i e w e d as a w h o l e , c o r r e c t l y i n f o r m e d 
t h e j u r y t h a t i f t h e S t a t e d i d n o t meet i t s 
b u r d e n , t h e j u r y h a d a d u t y t o a c q u i t t h e 
d e f e n d a n t . No r e a s o n a b l e j u r o r w o u l d have 
c o n c l u d e d t h a t t h e i n s t r u c t i o n s i m p l i e d 
t h a t t h e S t a t e w o u l d a l w a y s meet t h a t 
b u r d e n . T h e r e was no e r r o r , much l e s s p l a i n 
e r r o r , i n t h e t r i a l c o u r t i n s t r u c t i o n on 
t h e p r e s u m p t i o n o f i n n o c e n c e . ' 

"893 So. 2d a t 549. 

"'A r e v i e w o f t h e t r i a l c o u r t ' s e n t i r e c h a r g e , 
r a t h e r t h a n t h i s s t a t e m e n t i n i s o l a t i o n , shows t h a t 
t h e j u r y was p r o p e r l y i n f o r m e d o f t h e l a w c o n c e r n i n g 
t h e p r e s u m p t i o n o f i n n o c e n c e . T h e r e f o r e , J o h n s o n ' s 
s u b s t a n t i a l r i g h t s were n o t a d v e r s e l y a f f e c t e d b y 
t h i s c h a r g e . ' " 

J o h n s o n v. S t a t e , [Ms. CR-99-1349, O c t o b e r 2, 2009] So. 3d 

, ( A l a . C r i m . App. 2 0 0 9 ) . 

When v i e w e d i n l i g h t o f t h e e n t i r e c h a r g e , t h e j u r y w o u l d 

have r e a s o n a b l y u n d e r s t o o d i t s r o l e i n t h e w e i g h i n g p r o c e s s . 

The j u r y h a d p r e v i o u s l y b e e n c h a r g e d : 

"The p r o c e s s o f w e i g h i n g a g g r a v a t i n g and m i t i g a t i n g 
c i r c u m s t a n c e s a g a i n s t e a c h o t h e r i n o r d e r t o 
d e t e r m i n e t h e p r o p e r p u n i s h m e n t i s n o t a 
m a t h e m a t i c a l p r o c e s s . I n o t h e r w o r d s , you s h o u l d n o t 
m e r e l y t o t a l t h e number o f a g g r a v a t i n g c i r c u m s t a n c e s 
and compare t h a t number t o t h e t o t a l number o f 
m i t i g a t i n g c i r c u m s t a n c e s . The l a w o f t h i s S t a t e 
r e c o g n i z e s t h a t i t i s p o s s i b l e i n a t l e a s t some 
s i t u a t i o n s t h a t one o r a few a g g r a v a t i n g 
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c i r c u m s t a n c e s m i g h t o u t w e i g h a l a r g e number o f 
m i t i g a t i n g c i r c u m s t a n c e s . The l a w o f t h i s s t a t e a l s o 
r e c o g n i z e s t h a t i t i s p o s s i b l e i n a t l e a s t some 
s i t u a t i o n s t h a t a l a r g e number o f a g g r a v a t i n g 
c i r c u m s t a n c e s m i g h t n o t o u t w e i g h one o r a few 
m i t i g a t i n g c i r c u m s t a n c e s . I n o t h e r w o r d s , t h e l a w 
c o n t e m p l a t e s t h a t d i f f e r e n t c i r c u m s t a n c e s may be 
g i v e n d i f f e r e n t w e i g h t s o r v a l u e s i n d e t e r m i n i n g t h e 
s e n t e n c e i n a c a s e , and y o u , t h e j u r y , a r e t o d e c i d e 
what w e i g h t o r v a l u e i s t o be g i v e n t o a p a r t i c u l a r 
c i r c u m s t a n c e i n d e t e r m i n i n g t h e s e n t e n c e i n l i g h t o f 
a l l o t h e r c i r c u m s t a n c e s i n t h i s c a s e . You must do 
t h a t i n t h e p r o c e s s o f w e i g h i n g t h e a g g r a v a t i n g 
c i r c u m s t a n c e a g a i n s t t h e m i t i g a t i n g c i r c u m s t a n c e s . " 

(R. 818-19.) 

M o r e o v e r , h a d t h e j u r y s p e c i f i c a l l y a d h e r e d t o t h e 

e r r o n e o u s i n s t r u c t i o n , R e v i s w o u l d have b e n e f i t t e d f r o m t h e 

i n s t r u c t i o n b e c a u s e t h e j u r y w o u l d have r e t u r n e d an a d v i s o r y 

v e r d i c t o f l i f e i m p r i s o n m e n t w i t h o u t p a r o l e i f i t f o u n d t h a t 

t h e a g g r a v a t i n g c i r c u m s t a n c e o u t w e i g h e d t h e m i t i g a t i n g 

c i r c u m s t a n c e s . 

T h e r e was no p l a i n e r r o r as a r e s u l t o f t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s t o t h e j u r y r e g a r d i n g i t s r o l e i n t h e w e i g h i n g 

p r o c e s s . 

F. 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t ' s i n s t r u c t i o n s t o t h e 

j u r y as t o i t s c o n s i d e r a t i o n o f m i t i g a t i n g c i r c u m s t a n c e s were 

e r r o n e o u s . S p e c i f i c a l l y , he a l l e g e s t h a t t h e t r i a l c o u r t ' s 
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i n s t r u c t i o n t o t h e j u r y t h a t i t c o u l d n o t c o n s i d e r p a s s i o n , 

p r e j u d i c e , o r any o t h e r a r b i t r a r y f a c t o r i n a r r i v i n g a t i t s 

d e c i s i o n e r r o n e o u s l y i n f o r m e d t h e j u r y t h a t i t c o u l d n o t 

c o n s i d e r m e r cy as m i t i g a t i n g e v i d e n c e . R e v i s d i d n o t o b j e c t t o 

t h i s i n s t r u c t i o n by t h e t r i a l c o u r t ; t h u s , t h i s c l a i m must be 

e v a l u a t e d p u r s u a n t t o t h e p l a i n - e r r o r r u l e . R u l e 45A, 

A l a . R . A p p . P . 

T h i s c o u r t has r e c e n t l y a d d r e s s e d t h i s same argument and 

h e l d a d v e r s e l y t o R e v i s . T h i s c o u r t s t a t e d : 

"To t h e e x t e n t V a n p e l t a s s e r t s t h a t t h e c i r c u i t 
c o u r t e r r o n e o u s l y i n s t r u c t e d t h e j u r y n o t t o 
c o n s i d e r p a s s i o n , p r e j u d i c e , o r any o t h e r a r b i t r a r y 
f a c t o r , t h i s a rgument i s w i t h o u t m e r i t . I n 
C a l i f o r n i a v. Brown, 479 U.S. 538, 539, 107 S.Ct. 
837, 93 L.Ed. 2d 934 ( 1 9 8 7 ) , t h e U n i t e d S t a t e s 
Supreme C o u r t u p h e l d a j u r y i n s t r u c t i o n i n t h e 
p e n a l t y p h a s e o f a c a p i t a l t r i a l t h a t i n f o r m e d t h e 
j u r o r s t h a t t h e y 'must n o t be swayed b y mere 
s e n t i m e n t , c o n j e c t u r e , s ympathy, p a s s i o n , p r e j u d i c e , 
p u b l i c o p i n i o n o r p u b l i c f e e l i n g . ' T h i s c o u r t has 
r e p e a t e d l y h e l d t h a t a c o u r t does n o t e r r i n t h e 
p e n a l t y p h a s e o f a c a p i t a l t r i a l when i t i n s t r u c t s 
t h e j u r y t h a t i t s h o u l d ' a v o i d t h e i n f l u e n c e o f any 
p a s s i o n , p r e j u d i c e , o r any o t h e r a r b i t r a r y f a c t o r . ' 
See Brown v. S t a t e , 11 So. 3d 866, 922 ( A l a . C r i m . 
App. 2 0 0 7 ) ; Ex p a r t e J e f f e r s o n , 473 So. 2d 1110, n.3 
( A l a . 1985) ('The ... j u r y ... was p r o p e r l y 
i n s t r u c t e d t o a v o i d t h e i n f l u e n c e o f p a s s i o n , 
p r e j u d i c e , o r any o t h e r a r b i t r a r y f a c t o r ' ) ; 
R e e v e s v. S t a t e , 807 So. 2d 18, 46 ( A l a . C r i m . App. 
2000) ('[T]he j u r y was p r o p e r l y i n s t r u c t e d ... t h a t 
i t s s e n t e n c i n g r e c o m m e n d a t i o n was n o t t o be 
i n f l u e n c e d b y p a s s i o n , p r e j u d i c e , o r any o t h e r 
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a r b i t r a r y f a c t o r . ' ) ; B a r b e r v. S t a t e , 952 So. 2d 393 
( A l a . C r i m . App. 2 0 0 5 ) ; M o r r i s o n v. S t a t e , 500 So. 
2d 36 ( A l a . C r i m . App. 1 9 8 5 ) . T h e r e f o r e , t h e c i r c u i t 
c o u r t ' s i n s t r u c t i o n was n o t e r r o r , much l e s s p l a i n 
e r r o r . See R u l e 45A, A l a . R.App. P." 

V a n p e l t v. S t a t e , [Ms. CR-06-1539, December 18, 2009] So. 

3d , ( A l a . C r i m . App. 2 0 0 9 ) ( f o o t n o t e o m i t t e d ) . 

T h e r e f o r e , t h e r e was no e r r o r b y t h e t r i a l c o u r t i n 

i n s t r u c t i n g t h e j u r y t o a v o i d c o n s i d e r i n g p a s s i o n , p r e j u d i c e , 

o r any o t h e r a r b i t r a r y f a c t o r i n a r r i v i n g a t i t s d e c i s i o n . 

X I I . 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t ' s s e n t e n c i n g o r d e r was 

e r r o n e o u s b e c a u s e t h e t r i a l c o u r t f a i l e d t o f i n d two s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s t o e x i s t , a c c o r d e d l i t t l e w e i g h t t o 

a n o t h e r s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e , a n d f a i l e d t o 

c o n s i d e r t h e n o n s t a t u t o r y m i t i g a t i n g e v i d e n c e . R e v i s f a i l e d t o 

o b j e c t a t t r i a l on t h e s e g r o u n d s ; t h e r e f o r e , any e r r o r must 

r i s e t o t h e l e v e l o f p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

A. 

R e v i s s u b m i t s t h a t t h e t r i a l c o u r t s h o u l d have f o u n d t h e 

e x i s t e n c e o f two s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s : h i s young 

age and t h e f a c t t h a t he was an a c c o m p l i c e i n t h e c a p i t a l 

o f f e n s e t h a t was c o m m i t t e d b y h i s u n c l e and i n w h i c h h i s 
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p a r t i c i p a t i o n was r e l a t i v e l y m i n o r . §§ 13A-5-51(7) and ( 4 ) , 

A l a . Code 1975, r e s p e c t i v e l y . 

The t r i a l c o u r t p r o p e r l y d e t e r m i n e d t h a t age was n o t a 

m i t i g a t i n g c i r c u m s t a n c e i n t h i s c a s e . The t r i a l c o u r t s t a t e d 

i n i t s o r d e r : 

"The d e f e n d a n t was 26 y e a r s o l d a t t h e t i m e o f 
t h e c r i m e . The l e g i s l a t u r e does n o t p r o v i d e e v e n a 
c l u e what i t h a d i n m i n d when e n u m e r a t i n g 'age' as 
a m i t i g a t i n g c i r c u m s t a n c e . Some a r g u e t h i s means a 
young age; o t h e r s a r g u e t h a t i t means an o l d age. 
T h i s m i t i g a t o r may o n l y a p p l y t o a j u v e n i l e a n d n o t 
t o an a d u l t ; b u t , who knows what l u r k s i n t h e h e a r t s 
and m inds o f o u r l e g i s l a t o r s on t h i s p o i n t ? 
R e g a r d l e s s , t h e c o u r t does f i n d i t i n d e e d d i f f i c u l t 
t o o r d e r t h e e x e c u t i o n o f a young man w i t h a l l o f 
h i s l i f e b e f o r e h i m . However, w e i g h e d a g a i n s t h i s 
y o u t h (an o b j e c t o f sympathy) i s t h e t o t a l l a c k o f 
r e m o r s e t h e d e f e n d a n t p r o j e c t e d d u r i n g a l l p h a s e s o f 
t h e t r i a l a nd s e n t e n c i n g i n t h i s c a s e . A d d i t i o n a l l y , 
t h e c o u r t r e c a l l s t h e t e s t i m o n y o f t h e S h e r i f f i n 
w h i c h he c h a r a c t e r i z e d t h e d e f e n d a n t as a b u l l y 
p r i s o n e r f r e q u e n t l y e n g a g i n g i n f i s t f i g h t s o v e r t h e 
p a s t s e v e r a l months o f h i s i n c a r c e r a t i o n w h i l e 
w a i t i n g f o r h i s t r i a l . D e s p i t e t h e f a c t he i s a 
m a t u r e a d u l t , he has n o t a l t e r e d h i s a g g r e s s i v e and 
mean b e h a v i o r , e v e n f a c e d w i t h c a p i t a l m urder 
c h a r g e s . The c o u r t f i n d s t h a t t h i s m i t i g a t i n g 
f a c t o r , e v e n i f i t e x i s t s i n t h i s c a s e u n d e r t h e 
l a w , w o u l d be m i n u s c u l e compared t o t h e a t r o c i t y o f 
t h i s c r i m e . " 

(C. 150-51.) 

The t r i a l c o u r t ' s d e t e r m i n a t i o n , a f t e r f u l l y c o n s i d e r i n g 

t h i s m i t i g a t i n g c i r c u m s t a n c e , t h a t i t d i d n o t e x i s t was 

166 



CR-06-0454 

p r o p e r . I n In g r a m v. S t a t e , 779 So. 2d 1225 ( A l a . C r i m . App. 

1 9 9 9 ) , a f f i r m e d , 779 So. 2d 1283 ( A l a . 2 0 0 0 ) , c e r t . d e n i e d , 

531 U.S. 1193 ( 2 0 0 1 ) , t h i s c o u r t f o u n d t h a t t h e t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t Ingram's age d i d n o t s u p p o r t t h e s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e was p r o p e r , a l t h o u g h t h e r e was 

e v i d e n c e i n d i c a t i n g t h a t I n g r a m was 24 y e a r s o l d when i n f a c t 

he was 22 y e a r s o l d a t t h e t i m e o f t h e o f f e n s e . T h i s c o u r t 

h e l d t h a t t h e t r i a l c o u r t ' s d e c i s i o n r e s t e d on t h e e v i d e n c e 

c o n c e r n i n g Ingram's c i r c u m s t a n c e s and m a t u r i t y a nd was 

t h e r e f o r e p r o p e r . I t s t a t e d : 

"The r e c o r d shows t h a t t h e c r i m e was c o m m i t t e d on 
J u l y 31, 1993. Thus, t o be e x a c t , he was 22 y e a r s , 
4 months, and 23 da y s o f age on t h e d a t e t h e c r i m e 
was c o m m i t t e d and 24 y e a r s , 5 months, and 14 da y s o f 
age a t t h e t i m e o f s e n t e n c i n g , a d i f f e r e n c e o f 
a p p r o x i m a t e l y 2 y e a r s and 21 d a y s . The r e c o r d shows 
t h a t t h e t r i a l c o u r t c o n s i d e r e d t h e p r e s e n t e n c e 
r e p o r t i n a r r i v i n g a t i t s s e n t e n c e . The r e c o r d a l s o 
shows t h a t j u s t b e f o r e s e n t e n c i n g on June 16, 1995, 
t h e t r i a l c o u r t a s k e d Ingram, 'How o l d a r e you now?' 
I n g r a m r e s p o n d e d , ' T w e n t y - f o u r . ' (R. 1051-52.) The 
s t a t e s u g g e s t s t h a t t h e f i n d i n g c o u l d have b e e n a 
t y p o g r a p h i c a l o r c l e r i c a l e r r o r , a nd i f n o t , b e c a u s e 
o f I ngram's o b v i o u s m a t u r i t y a t t h e t i m e t h e c r i m e 
was c o m m i t t e d , i t w o u l d have made no r e a s o n a b l e 
d i f f e r e n c e t o t h e t r i a l c o u r t , e v e n i f t h e f i n d i n g 
h a d been t h a t he was 22 y e a r s o f age. I n o t h e r 
w o r d s , t h e s t a t e m a i n t a i n s t h a t w h e t h e r he was 24 o r 
22 w o u l d have made no d i f f e r e n c e i n t h e t r i a l 
c o u r t ' s f i n d i n g s i n t h i s c a s e . I n s u p p o r t o f i t s 
argument , t h e s t a t e c o r r e c t l y p o i n t s o u t t h a t b e f o r e 
c o m m i t t i n g t h e c r i m e , I n g r a m h a d f a t h e r e d a c h i l d , 
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ha d embarked on a c a r e e r as a d r u g d e a l e r , and was 
no l o n g e r a y o u t h b u t was ' l i v i n g o u t i n t h e w o r l d . ' 
We n o t e f r o m t h e r e c o r d t h a t a l t h o u g h u n m a r r i e d , 
I n g r a m was t h e f a t h e r o f a o n e - y e a r - o l d c h i l d , h a d 
s p e n t much o f h i s l i f e i n B r o o k l y n , New Y o r k , h a d 
d r o p p e d o u t o f s c h o o l when he was 10 y e a r s o f age, 
was o b v i o u s l y d e a l i n g i n d r u g s , was w o r l d l y and 
s t r e e t w i s e , and was s u i j u r i s a nd l e g a l l y 
r e s p o n s i b l e f o r h i s a c t s . We a g r e e w i t h t h e s t a t e 
t h a t w h e t h e r I n g r a m was 24 o r 22 when he c o m m i t t e d 
t h i s c r i m e , h i s age h a d no r e a s o n a b l e b e a r i n g upon 
i t s c o m m i s s i o n . We t h i n k t h a t u n d e r t h e f a c t s 
p r e s e n t e d , e v e n i f t h e t r i a l c o u r t ' s f i n d i n g h a d 
been t h a t I n g r a m was 22 a t t h e t i m e he c o m m i t t e d t h e 
c r i m e , i t s r u l i n g w o u l d have been t h e same." 

779 So. 2d a t 1244. Thompson v. S t a t e , 542 So. 2d 1286, 1297 

( A l a . C r i m . App. 1 9 8 8 ) , a f f i r m e d , 542 So. 2d 1300 ( A l a . ) , 

c e r t . d e n i e d , Thompson v. A l a b a m a , 493 U.S. 874 

( 1 9 8 9 ) ( a f f i r m i n g t h e t r i a l c o u r t ' s f i n d i n g t h a t " w h i l e t h e age 

o f a c r i m i n a l d e f e n d a n t i s an i m p o r t a n t c o n s i d e r a t i o n , i t i s 

n o t ' s o l e l y d e t e r m i n a t i v e o f t h e e x i s t e n c e o f a m i t i g a t i n g 

c i r c u m s t a n c e ' ; Thompson was 20 a t t h e t i m e o f t h e o f f e n s e and, 

u n d e r t h e f a c t s o f t h e c a s e , t h i s m i t i g a t i n g c i r c u m s t a n c e was 

p r o p e r l y n o t f o u n d t o e x i s t ) . See M c M i l l a n v. S t a t e , [Ms. CR-

08-1954, November 5, 2010] So. 3d ( A l a . C r i m . App. 

2 0 1 0 ) ( f i n d i n g t h a t t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t t h e 

m i t i g a t i n g c i r c u m s t a n c e o f age, where M c M i l l a n was 18 y e a r s 

o l d a t t i m e o f o f f e n s e , was t o be a c c o r d e d l i t t l e w e i g h t was 
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n o t i m p r o p e r b a s e d on t h e f a c t s and c i r c u m s t a n c e s o f t h e 

c a s e ) . B u t see B u r g e s s v. S t a t e , 962 So. 2d 272, 277 ( A l a . 

C r i m . App. 2 0 0 5 ) ( f i n d i n g B u r g e s s ' s age o f 26 a t t h e t i m e o f 

t h e o f f e n s e t o be a m i t i g a t i n g c i r c u m s t a n c e ; h o w e v e r, t h e 

f a c t s i n d i c a t e d t h a t B u r g e s s t r i e d t o commit s u i c i d e f o l l o w i n g 

t h e o f f e n s e , l e a v i n g a n o t e t h a t s t a t e d " ' [ t ] h e r e a s o n f o r 

t h i s i s b e c a u s e t h e r e l a t i o n s h i p w a s n ' t ... [ n o t l e g i b l e ] and 

I d i d n ' t have h e r m o t h e r o r f a t h e r on my s i d e , and a t f i r s t , 

I r e a l l y t r i e d t o g e t t o know t h e m . ' " ) . 

R e v i s ' s argument t h a t t h e t r i a l c o u r t s h o u l d have f o u n d 

t h e e x i s t e n c e o f t h e m i t i g a t i n g c i r c u m s t a n c e t h a t he was an 

a c c o m p l i c e i n t h e o f f e n s e and t h a t h i s p a r t i c i p a t i o n was 

r e l a t i v e l y m i n o r i s a l s o w i t h o u t m e r i t . The t r i a l c o u r t 

p r o p e r l y made t h e f o l l o w i n g f i n d i n g s c o n c e r n i n g t h i s s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e : 

" T h i s c i r c u m s t a n c e was i n t r o d u c e d t o t h e j u r y 
d u r i n g t h e g u i l t p h a s e o f t h e t r i a l , b u t was 
o b v i o u s l y r e j e c t e d by t h e j u r y . F u r t h e r , t h i s c o u r t 
f i n d s f r o m t h e o v e r w h e l m i n g e v i d e n c e , i n c l u d i n g t h e 
November 7 t h c o n f e s s i o n o f t h e d e f e n d a n t , t h a t 
C h r i s t o p h e r R e v i s was, i n f a c t , t h e m a s t e r m i n d o f 
t h e r o b b e r y and t h e p e r s o n who d e l i v e r e d t h e f a t a l 
s h o t s t o t h e v i c t i m . I n h i s f i r s t s t a t e m e n t t o l a w 
e n f o r c e m e n t p r i o r t o h i s a r r e s t , t h e d e f e n d a n t 
i n i t i a l l y d e n i e d any i n v o l v e m e n t w i t h J e r r y S t i d h a m 
on F e b r u a r y 2 1 s t o r F e b r u a r y 22nd o t h e r t h a n a 
p o s s i b l e phone c a l l t o a s c e r t a i n w h e t h e r he h a d any 
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d r u g s t o s e l l . E v e n t u a l l y when c o n f r o n t e d w i t h 
f o r e n s i c a n d o t h e r c i r c u m s t a n t i a l e v i d e n c e , he 
a d m i t t e d b e i n g a t t h e v i c t i m ' s , home i n t h e e a r l y 
m o r n i n g o f F e b r u a r y 22d f o r t h e p u r p o s e o f r o b b i n g 
h i m o f h i s p a i n m e d i c a t i o n , b u t d e n i e d e n t e r i n g t h e 
home o r h a v i n g a ny k n o w l e d g e o f t h e s h o o t i n g . 
A l t h o u g h he a d m i t t e d t h e r o b b e r y was h i s i d e a , 
a c c o r d i n g t o t h e d e f e n d a n t , h i s b r o t h e r and u n c l e 
c a r r i e d o u t t h e p l a n w h i l e he r e m a i n e d i n t h e 
v e h i c l e o u t s i d e t h e v i c t i m ' s home. The d e f e n d a n t 
d e n i e d k n o w i n g t h a t S t i d h a m h a d bee n s h o t and d e n i e d 
h e a r i n g s h o t s b e i n g f i r e d . He c l a i m e d t h a t h i s U n c l e 
E d d i e c a r r i e d t h e .22 r i f l e i n t h e h o u s e , and, 
a p p r o x i m a t e l y 20 m i n u t e s l a t e r came o u t o f t h e house 
w i t h 40-50 L o r t a b p i l l s a nd t h e .22 r i f l e . The 
d e f e n d a n t ' s f i r s t s t a t e m e n t was f i l l e d w i t h 
i n c o n s i s t e n c i e s and u n b e l i e v a b l e p r e v a r i c a t i o n t h a t 
t h e j u r y o b v i o u s l y c h o s e n o t t o b e l i e v e . Nor does 
t h i s c o u r t . On November 7, 2004, a s e c o n d i n t e r v i e w 
was c o n d u c t e d w i t h t h e d e f e n d a n t a f t e r h i s a r r e s t . 
P r i o r t o t h i s c o n f e s s i o n , t h e d e f e n d a n t was i n f o r m e d 
t h a t U n c l e E d d i e h a d a l r e a d y g i v e n a s t a t e m e n t t o 
l a w e n f o r c e m e n t . L a t e r d u r i n g t h e s t a t e m e n t he was 
i n f o r m e d t h a t h i s B r o t h e r J a s o n h a d bee n a r r e s t e d i n 
Dubuque, Iowa and h a d j u s t a r r i v e d a t t h e H a m i l t o n 
a i r p o r t f o r q u e s t i o n i n g . I n i t i a l l y , i n t h e s e c o n d 
i n t e r v i e w , t h e d e f e n d a n t c o n f e s s e d t h a t t h e p l a n t o 
r o b S t i d h a m o f b o t h t h e p i l l s a nd money was h i s , b u t 
a g a i n d e n i e d t h a t he was p r e s e n t when t h e s h o o t i n g 
t o o k p l a c e . I n p l a n n i n g t h e r o b b e r y , t h e d e f e n d a n t 
s t a t e d t h a t he t o l d b o t h h i s u n c l e and b r o t h e r n o t 
t o ' h u r t ' S t i d h a m . A f t e r a d m i t t i n g t h a t he a l o n e h a d 
gone i n t o t h e v i c t i m ' s home f i r s t t o t a l k w i t h h i m 
a b o u t a d r u g d e a l , he c l a i m e d he r e f u s e d t o r e - e n t e r 
t h e h o u se d u r i n g t h e r o b b e r y , i l l o g i c a l l y e x p l a i n i n g 
t h a t he c o u l d n o t g e t i n v o l v e d b e c a u s e , ' i f h e ' d 
(St i d h a m ) went t o t h e c o p s h e ' d have p i c k e d me o u t . ' 
O n l y a f t e r he was i n f o r m e d t h a t h i s b r o t h e r h a d be e n 
a r r e s t e d a n d a r r i v e d f r o m Iowa f o r q u e s t i o n i n g d i d 
t h e d e f e n d a n t c o n f e s s i n v o l v e m e n t i n t h e mur d e r . He 
c o n f e s s e d t h a t t h e p l a n was f o r h i m , n o t J a s o n o r 
E d d i e , t o r o b t h e v i c t i m . A l t h o u g h , he f u r t h e r 
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s t a t e d t h a t t h e i r p l a n d i d n o t i n c l u d e s h o o t i n g t h e 
v i c t i m , he s t a t e d , 'But t h e n when I s h o t h i m he 
r e a c h e d f o r a gun.' He r e c a l l e d s h o o t i n g t h e v i c t i m 
' about e i g h t ' t i m e s . As s o o n as he f i r e d t h e s h o t s 
J a s o n and E d d i e r a n i n t h e h o u s e . The d e f e n d a n t t h e n 
a d m i t t e d t a k i n g t h e p i l l s w h i l e E d d i e c u t t h e 
v i c t i m ' s t h r o a t . Upon e x i t i n g t h e m o b i l e home, 
C h r i s t o p h e r t h o u g h t t h a t h i s b r o t h e r J a s o n h a d t h e 
d e f e n d a n t ' s w a l l e t . They d r o v e a s h o r t d i s t a n c e t o 
Hodges, A l a b a m a , where t h e y d i v i d e d t h e money and 
p i l l s , b u r n e d t h e d e f e n d a n t ' s w a l l e t , and t h e n 
c h e c k e d i n t o t h e most e x p e n s i v e room a t t h e H a m i l t o n 
Day's I n n . The f o r e n s i c e v i d e n c e i n t h i s c a s e , as 
w e l l as t h e c o n f e s s i o n o f t h e d e f e n d a n t , c l e a r l y 
show t h a t t h e d e f e n d a n t was much more t h a n an 
a c c o m p l i c e i n t h e c a p i t a l m urder and h i s 
p a r t i c i p a t i o n i s f a r f r o m m i n o r . The c o u r t r e j e c t s , 
as d i d t h e j u r y , any a s s e r t i o n s made b y t h e 
d e f e n d a n t t o t h e c o n t r a r y as a m i t i g a t i n g 
c i r c u m s t a n c e u n d e r 13A-5-51." 

(C. 147-49.) 

The t r i a l c o u r t f u l l y c o n s i d e r e d t h i s m i t i g a t i n g 

c i r c u m s t a n c e and, b a s e d on t h e e v i d e n c e , d e t e r m i n e d t h a t i t 

d i d n o t e x i s t i n t h e p r e s e n t c a s e . T h e r e was no e r r o r as t o 

t h i s d e c i s i o n b y t h e t r i a l c o u r t . 

B. 

R e v i s f u r t h e r a r g u e s t h a t t h e t r i a l c o u r t e r r e d b y 

a c c o r d i n g l i t t l e w e i g h t t o t h e s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e t h a t he h a d no s i g n i f i c a n t h i s t o r y o f p r i o r 

c r i m i n a l a c t i v i t y . § 1 3 A - 5 - 5 1 ( 1 ) , A l a . Code 1975. As t o t h i s 

f i n d i n g , t h e t r i a l c o u r t s t a t e d : 
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"The c o u r t does f i n d t h i s t o be a m i t i g a t i n g 
c i r c u m s t a n c e i n t h e p r e s e n t c a s e . The s t a t e p r o d u c e d 
no e v i d e n c e t o t h e j u r y i n t h e s e n t e n c i n g p h a s e 
r e g a r d i n g [ R e v i s ' s ] p r i o r c r i m i n a l a c t i v i t y . The 
s e n t e n c i n g r e p o r t b y t h e A l a b a m a D e p a r t m e n t o f 
P a r d o n s and P a r o l e s o f f e r e d b y t h e s t a t e a t t h e 
s e n t e n c i n g h e a r i n g b e f o r e t h e c o u r t c o n t a i n s a few 
misdemeanor o f f e n s e s c o m m i t t e d b y [ R e v i s ] ( H a r a s s i n g 
C o m m u n i c a t i o n s , 2 DUI'S, P u b l i c I n t o x i c a t i o n ) b u t 
none o f t h e s e have any r e l e v a n c e i n t h i s c a s e . None 
w o u l d have been a d m i s s i b l e a t t h e t r i a l o f t h i s 
c a s e , and, t h e c o u r t p l a c e s no w e i g h t a d v e r s e t o 
[ R e v i s ] on them now." 

(C. 146-47.) 

The t r i a l c o u r t d i d n o t s t a t e t h a t i t p l a c e d l i t t l e 

w e i g h t on t h i s m i t i g a t i n g c i r c u m s t a n c e . R a t h e r , i t s t a t e d t h a t 

i t a c c o r d e d no w e i g h t t o t h e S t a t e ' s e v i d e n c e as t o t h e 

misdemeanor o f f e n s e s o f f e r e d t o r e f u t e R e v i s ' s e v i d e n c e 

c o n c e r n i n g t h e e x i s t e n c e o f t h i s m i t i g a t i n g c i r c u m s t a n c e . 

Thus, t h e r e i s no e r r o r h e r e . 

C. 

R e v i s a l s o c o n t e n d s t h a t t h e t r i a l c o u r t f a i l e d t o 

c o n s i d e r t h e n o n s t a t u t o r y m i t i g a t i n g e v i d e n c e o f f e r e d b y t h e 

d e f e n s e : s p e c i f i c a l l y , h i s a b u s i v e and u n s t a b l e f a m i l y 

b a c k g r o u n d ; h i s k i n d n e s s , g e n e r o s i t y , h e l p f u l n e s s , and 

r e s p e c t f u l n e s s ; h i s d r u g a d d i c t i o n ; h i s s t r o n g r e l i g i o u s 
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b a c k g r o u n d ; and t h e l o v e and c l o s e r e l a t i o n s h i p t h a t he s h a r e d 

w i t h h i s f a m i l y and f r i e n d s . 

The r e c o r d r e v e a l s t h a t a l t h o u g h t h e t r i a l c o u r t d i d n o t 

make s p e c i f i c f i n d i n g s as t o t h e s e n o n s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s i n h i s s e n t e n c i n g o r d e r , i t d i d s t a t e t h a t " [ i ] n 

a d d i t i o n t o t h e m i t i g a t i n g c i r c u m s t a n c e s s p e c i f i e d i n S e c t i o n 

13A-5-51 [ A l a . Code 1 9 7 5 , ] , t h e c o u r t i s t o c o n s i d e r any o t h e r 

r e l e v a n t m i t i g a t i n g c i r c u m s t a n c e s o r any a s p e c t o f t h e 

d e f e n d a n t ' s c h a r a c t e r o r r e c o r d and any c i r c u m s t a n c e s o f t h e 

o f f e n s e t h a t t h e d e f e n d a n t o f f e r s as a b a s i s f o r a s e n t e n c e o f 

l i f e i m p r i s o n m e n t w i t h o u t p a r o l e i n s t e a d o f d e a t h . " (C. 146.) 

I n c o n c l u s i o n , t h e t r i a l c o u r t f u r t h e r a c k n o w l e d g e d t h a t i t 

h a d g i v e n " [ c ] o m p l e t e c o n s i d e r a t i o n t o t h e w e i g h t t o be g i v e n 

t o ... a l l m i t i g a t i n g c i r c u m s t a n c e s . " (C. 151.) M o r e o v e r , t h e 

t r i a l c o u r t h a d i n s t r u c t e d t h e j u r y d u r i n g t h e p e n a l t y p h a s e 

as f o l l o w s : 

"Now, t h e d e f e n d a n t i s a l l o w e d t o o f f e r any 
e v i d e n c e i n m i t i g a t i o n ; t h a t i s , e v i d e n c e t h a t 
i n d i c a t e s o r t e n d s t o i n d i c a t e t h a t t h e d e f e n d a n t 
s h o u l d be s e n t e n c e d t o l i f e i m p r i s o n m e n t w i t h o u t 
e l i g i b i l i t y f o r p a r o l e i n s t e a d o f t h e d e a t h 
s e n t e n c e . The d e f e n d a n t does n o t b e a r a b u r d e n o f 
p r o o f i n t h i s r e g a r d . A l l t h e d e f e n d a n t must do i s 
s i m p l y p r e s e n t t h e e v i d e n c e . The l a w s o f t h i s s t a t e 
p r o v i d e t h a t m i t i g a t i n g e v i d e n c e s h a l l i n c l u d e , b u t 

n o t l i m i t e d t o , t h e f o l l o w i n g e n u m e r a t e d a r e 
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m i t i g a t i n g c i r c u m s t a n c e s , . . . a n d as I ' v e s a i d b e f o r e , 
t h e y [ s i c ] a r e some t h a t i f p r o v e n b y t h e d e f e n d a n t , 
you may c o n s i d e r , b u t t h a t i s n o t an a l l - i n c l u s i v e 
l i s t o f p o s s i b l e m i t i g a t i n g c i r c u m s t a n c e s . The l a w s 
o f t h i s S t a t e f u r t h e r p r o v i d e t h a t m i t i g a t i n g 
c i r c u m s t a n c e s s h a l l n o t be l i m i t e d t o t h o s e I have 
j u s t r e a d , b u t may a l s o i n c l u d e any a s p e c t o f t h e 
d e f e n d a n t ' s c h a r a c t e r o r b a c k g r o u n d , any 
c i r c u m s t a n c e s s u r r o u n d i n g t h e o f f e n s e , and any o t h e r 
r e l e v a n t m i t i g a t i n g e v i d e n c e t h a t t h e d e f e n d a n t 
o f f e r s as s u p p o r t f o r a s e n t e n c e o f l i f e w i t h o u t 
p a r o l e i n s t e a d o f d e a t h . " 

(R. 815-17.) 

I n M o r r i s v. S t a t e , [Ms. CR-07-1997, F e b r u a r y 5, 2010] 

So. 3d, , ( A l a . C r i m . App. 2 0 1 0 ) , t h i s c o u r t f o u n d 

no p l a i n e r r o r i n t h e t r i a l c o u r t ' s f a i l u r e t o make s p e c i f i c 

f i n d i n g s c o n c e r n i n g any n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s 

i n t h e c a s e and s t a t e d : 

" I n J o h n s o n v. S t a t e , 24 So. 3d 540 ( A l a . C r i m . 
App. 2 0 0 9 ) , t h i s C o u r t d e t e r m i n e d t h a t t h e t r i a l 
c o u r t ' s f a i l u r e t o make s p e c i f i c f i n d i n g s as t o e a c h 
n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e i n i t s 
s e n t e n c i n g o r d e r d i d n o t c o n s t i t u t e p l a i n e r r o r . 
M o r e o v e r , as i n t h e p r e s e n t c a s e , t h e s e n t e n c i n g 
o r d e r a d d r e s s e d a l l t h a t was r e q u i r e d , a l t h o u g h i t 
d i d n o t l i s t o r f i n d any n o n s t a t u t o r y m i t i g a t i n g 
c i r c u m s t a n c e s . I n so h o l d i n g , we w r o t e : 

" ' I n Ex p a r t e L e w i s , [ M s . 1070647, May 
29, 2009] So. 3d ( A l a . 2 0 0 9 ) , t h e 
Al a b a m a Supreme C o u r t q u o t e d C l a r k v.  
S t a t e , 896 So. 2d 584 ( A l a . C r i m . App. 
2 0 0 0 ) , c o n c e r n i n g a t r i a l c o u r t ' s d u t y i n 
c o n s i d e r i n g w h e t h e r p r o f f e r e d e v i d e n c e 
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c o n s t i t u t e s a m i t i g a t i n g c i r c u m s t a n c e , 
s t a t i n g : 

"'"'The s e n t e n c i n g 
o r d e r shows t h a t t h e 
t r i a l c o u r t c o n s i d e r e d 
a l l o f t h e m i t i g a t i n g 
e v i d e n c e o f f e r e d b y 
C l a r k . The t r i a l c o u r t 
d i d n o t l i m i t o r 
r e s t r i c t C l a r k i n any 
way as t o t h e e v i d e n c e 
he p r e s e n t e d o r t h e 
a r g u m e n t s he made 
r e g a r d i n g m i t i g a t i n g 
c i r c u m s t a n c e s . I n i t s 
s e n t e n c i n g o r d e r , t h e 
t r i a l c o u r t a d d r e s s e d 
e a c h s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e 
l i s t e d i n § 13A-5-51, 
A l a . Code 1975, and i t 
d e t e r m i n e d t h a t none o f 
t h o s e c i r c u m s t a n c e s 
e x i s t e d u n d e r t h e 
e v i d e n c e p r e s e n t e d . 
A l t h o u g h t h e t r i a l 
c o u r t d i d n o t l i s t a nd 
make f i n d i n g s as t o t h e 
e x i s t e n c e o r 
n o n e x i s t e n c e o f e a c h 
n o n s t a t u t o r y m i t i g a t i n g 
c i r c u m s t a n c e o f f e r e d b y 
C l a r k , as n o t e d a b o v e , 
s u c h a l i s t i n g i s n o t 
r e q u i r e d , a nd t h e t r i a l 
c o u r t ' s n o t m a k i n g s u c h 
f i n d i n g s i n d i c a t e s o n l y 
t h a t t h e t r i a l c o u r t 
f o u n d t h e o f f e r e d 
e v i d e n c e n o t t o be 
m i t i g a t i n g , n o t t h a t 
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t h e t r i a l c o u r t d i d n o t 
c o n s i d e r t h i s e v i d e n c e . 
C l e a r l y , t h e t r i a l 
c o u r t c o n s i d e r e d 
C l a r k ' s p r o f f e r e d 
e v i d e n c e o f m i t i g a t i o n 
b u t c o n c l u d e d t h a t t h e 
e v i d e n c e d i d n o t r i s e 
t o t h e l e v e l o f a 
m i t i g a t i n g c i r c u m ¬
s t a n c e . The t r i a l 
c o u r t ' s f i n d i n g s i n 
t h i s r e g a r d a r e 
s u p p o r t e d b y t h e 
r e c o r d . 

" ' " ' B e c a u s e i t i s c l e a r 
f r o m a r e v i e w o f t h e 
e n t i r e r e c o r d t h a t t h e 
t r i a l c o u r t u n d e r s t o o d 
i t s d u t y t o c o n s i d e r 
a l l t h e m i t i g a t i n g 
e v i d e n c e p r e s e n t e d b y 
C l a r k , t h a t t h e t r i a l 
c o u r t d i d i n f a c t 
c o n s i d e r a l l s u c h 
e v i d e n c e , and t h a t t h e 
t r i a l c o u r t ' s f i n d i n g s 
a r e s u p p o r t e d b y t h e 
e v i d e n c e , we f i n d no 
e r r o r , p l a i n o r 
o t h e r w i s e , i n t h e t r i a l 
c o u r t ' s f i n d i n g s 
r e g a r d i n g t h e s t a t u t o r y 
a n d n o n s t a t u t o r y 
m i t i g a t i n g c i r c u m ¬
s t a n c e s . ' 

"'"896 So. 2d a t 652-53 ( e m p h a s i s 
a d d e d ) . " 

"'24 So. 3d a t 545. 
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"' H e r e , i t i s c l e a r t h a t t h e t r i a l 
c o u r t c o n s i d e r e d a l l o f t h e e v i d e n c e 
o f f e r e d and made p r o p e r f i n d i n g s as t o what 
e v i d e n c e c o n s t i t u t e d n o n s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e s . " ' [ T ] h e t r i a l 
c o u r t i s n o t r e q u i r e d t o s p e c i f y i n i t s 
s e n t e n c i n g o r d e r e a c h i t e m o f p r o p o s e d 
n o n s t a t u t o r y m i t i g a t i n g e v i d e n c e o f f e r e d 
t h a t i t c o n s i d e r e d and f o u n d n o t t o be 
m i t i g a t i n g . ' W i l l i a m s v. S t a t e , 710 So. 2d 
1276, 1347 ( A l a . C r i m . App. 1 9 9 6 ) , a f f ' d , 
710 So. 2d 1350 ( A l a . 1 9 9 7 ) , c e r t . d e n i e d , 
524 U.S. 929, 118 S.Ct. 2325, 141 L.Ed.2d 
699 (1998) ." Brown v. S t a t e , 11 So. 3d 866, 
932 ( A l a . C r i m . App. 2 0 0 7 ) , a f f i r m e d , Ex  
p a r t e Brown, 11 So. 3d 933 ( A l a . 2 0 0 8 ) , 
c e r t . d e n i e d , Brown v. A l a b a m a , U.S. , 
129 S.Ct. 2864, 174 L.Ed.2d 582 (2009) . "We 
have o f t e n s t a t e d t h a t ' " [ a ] l t h o u g h t h e 
t r i a l c o u r t i s r e q u i r e d t o c o n s i d e r a l l 
m i t i g a t i n g c i r c u m s t a n c e s , t h e d e c i s i o n o f 
w h e t h e r a p a r t i c u l a r m i t i g a t i n g 
c i r c u m s t a n c e i s p r o v e n and t h e w e i g h t t o be 
g i v e n i t r e s t s w i t h t h e s e n t e n c e r . " ' B o y d  
v. S t a t e , 715 So. 2d 825, 840 ( A l a . C r i m . 
App. 1 9 9 7 ) , a f f ' d , 715 So. 2d 852 ( A l a . 
1 9 9 8 ) , q u o t i n g W i l l i a m s v. S t a t e , 710 So. 
2d 1276, 1347 ( A l a . C r i m . App. 1 9 9 6 ) , 
a f f ' d , 710 So. 2d 1350 ( A l a . 1 9 9 7 ) , c e r t . 
d e n i e d , 524 U.S. 929, 118 S.Ct. 2325, 141 
L.Ed.2d 699 ( 1 9 9 8 ) . " Hodges v. S t a t e , 856 
So. 2d 875, 932 ( A l a . C r i m . App. 2 0 0 1 ) , 
a f f i r m e d , Ex p a r t e Hodges, 856 So. 2d 936 
( A l a . 2 0 0 3 ) , c e r t . d e n i e d , Hodges v.  
A l a b a m a , 540 U.S. 986, 124 S.Ct. 465, 157 
L.Ed.2d 379 (2003) ( f i n d i n g t h a t "a t r i a l 
c o u r t i s n o t b o u n d t o f i n d as a m i t i g a t i n g 
c i r c u m s t a n c e t h a t a c o d e f e n d a n t r e c e i v e d a 
l e s s e r s e n t e n c e t h a n d e a t h . See J o h n s o n v.  
S t a t e , 820 So. 2d 842 ( A l a . C r i m . App. 
2000) , a f f ' d , 820 So. 2d 883 ( A l a . 
2001) " ) . ' 
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" So. 3d a t ." 

M o r r i s v. S t a t e , [Ms. CR-07-1997, F e b r u a r y 5, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . 

H e r e , t h e j u r y was i n s t r u c t e d t h a t i t c o u l d c o n s i d e r any 

m i t i g a t i n g e v i d e n c e as t o R e v i s ' s c h a r a c t e r , b a c k g r o u n d , o r 

any o t h e r r e l e v a n t m i t i g a t i n g e v i d e n c e he p r e s e n t e d t h a t w o u l d 

s u p p o r t a s e n t e n c e o f l i f e i m p r i s o n m e n t r a t h e r t h a n d e a t h . 

F u r t h e r m o r e , t h e t r i a l c o u r t ' s s e n t e n c i n g o r d e r r e f l e c t s t h a t 

t h e t r i a l c o u r t c o n s i d e r e d a l l t h e m i t i g a t i n g e v i d e n c e i n 

a r r i v i n g a t a s e n t e n c i n g j u d g m e n t . T h e r e f o r e , t h e r e was no 

e r r o r on t h i s g r o u n d . 

To t h e e x t e n t t h a t R e v i s a r g u e s t h a t t h e s e a l l e g e d 

i n d i v i d u a l e r r o r s r e s u l t e d i n c u m u l a t i v e e r r o r t h a t r e q u i r e d 

a r e v e r s a l o f h i s c o n v i c t i o n s e n t e n c e , " ' " [ b ] e c a u s e we f i n d no 

e r r o r i n t h e s p e c i f i c i n s t a n c e s a l l e g e d b y t h e a p p e l l a n t , we 

f i n d no c u m u l a t i v e e r r o r . " Lane v. S t a t e , 673 So. 2d 825 ( A l a . 

C r i m . App. 1 9 9 5 ) . See a l s o M c G r i f f v. S t a t e , 908 So. 2d 961 

( A l a . C r i m . App. 2 0 0 0 ) . ' C a l h o u n v. S t a t e , 932 So. 2d 923, 974 

( A l a . C r i m . App. 2 0 0 5 ) . " H a r r i s v. S t a t e , 2 So. 3d 880, 928 

( A l a . C r i m . App. 2 0 0 7 ) , c e r t . d e n i e d , U.S. , 129 S.Ct. 

1039 ( 2 0 0 9 ) . T h e r e was no e r r o r i n t h e t r i a l c o u r t ' s f i n d i n g s 
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r e g a r d i n g n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s , e i t h e r 

c u m u l a t i v e o r as t o t h e i n d i v i d u a l a l l e g a t i o n s , i n t h e p r e s e n t 

c a s e . 

X I I I . 

R e v i s a r g u e s t h a t h i s s e n t e n c e o f d e a t h i s due t o be 

v a c a t e d p u r s u a n t t o R i n g v. A r i z o n a , 536 U.S. 584 ( 2 0 0 2 ) . He 

a r g u e s t h a t t h e j u r y n e v e r d e t e r m i n e d t h a t t h e s t a t u t o r y 

a g g r a v a t i n g c i r c u m s t a n c e e x i s t e d b e y o n d a r e a s o n a b l e d o u b t o r 

t h a t i t o u t w e i g h e d t h e m i t i g a t i n g c i r c u m s t a n c e s . He a l s o 

a r g u e s t h a t t h e j u r o r s were m i s i n f o r m e d a b o u t t h e s i g n i f i c a n c e 

o f t h e i r r o l e ; h owever, i n t h i s o p i n i o n we have p r e v i o u s l y 

d e t e r m i n e d t h i s m a t t e r a d v e r s e l y t o R e v i s . See I s s u e V I I I . He 

f u r t h e r a r g u e s t h a t t h e A l a b a m a Supreme C o u r t ' s d e c i s i o n i n Ex  

p a r t e W a l d r o p , 859 So. 2d 1024 ( A l a . 2 0 0 4 ) , i s c o n t r a r y t o t h e 

l a w and " u n d e r m i n e s t h e r e l i a b i l i t y o f t h e c a p i t a l s e n t e n c i n g 

p r o c e s s and u n f a i r l y skews s e n t e n c i n g t o w a r d t h e i m p o s i t i o n o f 

t h e d e a t h p e n a l t y . Adams v. T e x a s , 448 U.S. 38, 46-47 (1980) ." 

( R e v i s ' s b r i e f , a t 114.) Thus, he s u b m i t s t h a t t h i s d e c i s i o n 

r u n s a f o u l o f t h e Due P r o c e s s C l a u s e and t h e S i x t h , E i g h t h , 

and F o u r t e e n t h Amendments o f t h e U n i t e d S t a t e s C o n s t i t u t i o n i n 

c a p i t a l c a s e s . 
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I n Ex p a r t e W a l d r o p , t h e A l abama Supreme C o u r t h e l d i n 

a p p l y i n g R i n g : 

" B e c a u s e t h e j u r y c o n v i c t e d W a l d r o p o f two 
c o u n t s o f m u r d e r d u r i n g a r o b b e r y i n t h e f i r s t 
d e g r e e , a v i o l a t i o n o f A l a . Code 1975, § 
1 3 A - 5 - 4 0 ( a ) ( 2 ) , t h e s t a t u t o r y a g g r a v a t i n g 
c i r c u m s t a n c e o f c o m m i t t i n g a c a p i t a l o f f e n s e w h i l e 
e n g a g e d i n t h e c o m m i s s i o n o f a r o b b e r y , A l a . Code 
1975, § 1 3 A - 5 - 4 9 ( 4 ) , was ' p r o v e n b e y o n d a r e a s o n a b l e 
d o u b t . ' A l a . Code 1975, § 1 3 A - 5 - 4 5 ( e ) ; A l a . Code 
1975, § 13A-5-50. O n l y one a g g r a v a t i n g c i r c u m s t a n c e 
must e x i s t i n o r d e r t o impose a s e n t e n c e o f d e a t h . 
A l a . Code 1975, § 1 3 A - 5 - 4 5 ( f ) . Thus, i n W a l d r o p ' s 
c a s e , t h e j u r y , and n o t t h e t r i a l j u d g e , d e t e r m i n e d 
t h e e x i s t e n c e o f t h e ' a g g r a v a t i n g c i r c u m s t a n c e 
n e c e s s a r y f o r i m p o s i t i o n o f t h e d e a t h p e n a l t y . ' R i n g  
[v. A r i z o n a ] , 536 U.S. [584,] 609, 122 S.Ct. [2428,] 
2443, 153 L.Ed. 2d 556 [ ( 2 0 0 2 ) ] . T h e r e f o r e , t h e 
f i n d i n g s r e f l e c t e d i n t h e j u r y ' s v e r d i c t a l o n e 
e x p o s e d W a l d r o p t o a r a n g e o f p u n i s h m e n t t h a t h a d as 
i t s maximum t h e d e a t h p e n a l t y . T h i s i s a l l R i n g and 
A p p r e n d i [v. New J e r s e y , 530 U.S. 466, 120 S.Ct. 
2348, 147 L.Ed. 2d 435 (2000)] r e q u i r e . " 

Ex p a r t e W a l d r o p , 859 So. 2d a t 1188. 

The d e c i s i o n i n Ex p a r t e W a l d r o p has b e e n c o n s i s t e n t l y 

f o l l o w e d and u p h e l d . See e.g., M i t c h e l l v. S t a t e [Ms. CR-06-

0827, A u g u s t 27, 2010] So. 3d , ( A l a . C r i m . App. 

2 0 1 0 ) ; S p e n c e r v. S t a t e , [Ms. CR- 04-2570, A p r i l 4, 2008] 

So. 3d , ( A l a . C r i m . App. 2 0 0 8 ) ; Yeomans v. S t a t e , 898 

So. 2d 878, 903 ( A l a . C r i m . App. 2 0 0 4 ) , c e r t . d e n i e d , 546 U.S. 

879 ( 2 0 0 5 ) ; Ex p a r t e McNabb, 887 So. 2d 998, 1005-06 ( A l a . 
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2 0 0 4 ) , c e r t . d e n i e d , 543 U.S. 1005 ( 2 0 0 4 ) . F u r t h e r , t h i s c o u r t 

i s b o u n d by t h e d e c i s i o n s o f t h e A l a b a m a Supreme C o u r t . As we 

s t a t e d i n R e y n o l d s v. S t a t e , [Ms. CR-07-0443, O c t o b e r 1, 2010] 

So. 3d ( A l a . C r i m . App. 2 0 1 0 ) : 

" R e y n o l d s a l s o c h a l l e n g e s t h e c o n s t i t u t i o n a l i t y 
o f t h e A l a b a m a Supreme C o u r t ' s d e c i s i o n i n Ex p a r t e  
W a l d r o p , 859 So. 2d 1881 ( A l a . 2 0 0 2 ) . He c l a i m s t h a t 
t h e d e c i s i o n ' i m p e r m i s s i b l y e a s e d t h e S t a t e ' s b u r d e n 
o f p r o v i n g t h a t t h e d e a t h p e n a l t y i s a p p r o p r i a t e b y 
e n s u r i n g t h a t t h e j u r y was unaware t h a t i t s 
g u i l t - i n n o c e n c e p h a s e f i n d i n g a u t h o r i z e d t h e t r i a l 
j u d g e t o i m pose t h e d e a t h p e n a l t y w i t h o u t a d d i t i o n a l 
p r o c e s s , ' and t h a t t h e W a l d r o p d e c i s i o n ' u n dermines 
t h e r e l i a b i l i t y o f t h e c a p i t a l s e n t e n c i n g p r o c e s s 
and u n f a i r l y skews s e n t e n c i n g t o w a r d t h e i m p o s i t i o n 
o f t h e d e a t h p e n a l t y . ' ( R e y n o l d s ' s b r i e f , a t 
111-12.) 'However, t h i s C o u r t i s b o u n d by t h e 
d e c i s i o n s o f t h e A l a b a m a Supreme C o u r t and has no 
a u t h o r i t y t o r e v e r s e o r m o d i f y t h o s e d e c i s i o n s . See 
§ 12-3-16, A l a . Code 1975.' D o s t e r , s u p r a , So. 
3d a t n. 13." 

R e y n o l d s v. S t a t e , So. 3d a t n. 31. 

M o r e o v e r , R e v i s ' s s p e c i f i c a r g u m e n t s have b e e n p r e v i o u s l y 

a d d r e s s e d b y t h i s c o u r t and d e t e r m i n e d a d v e r s e l y t o h i m . See  

L e w i s v. S t a t e , 24 So. 3d 480, 533 ( A l a . C r i m . App. 

2 0 0 6 ) ( w h e r e i n L e w i s a r g u e d among o t h e r s p e c i f i c g r o u n d s t h a t 

A l a b a m a ' s d e a t h - p e n a l t y s t a t u t e v i o l a t e s R i n g b e c a u s e " i t does 

n o t r e q u i r e a unanimous f i n d i n g b y t h e j u r y as t o w h e t h e r t h e 

a g g r a v a t i n g c i r c u m s t a n c e s e x i s t b e y o n d a r e a s o n a b l e d o u b t and 
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w h e t h e r t h e a g g r a v a t i n g c i r c u m s t a n c e s o u t w e i g h t h e m i t i g a t i n g 

c i r c u m s t a n c e s b e y o n d a r e a s o n a b l e d o u b t " ) . 

Thus, t h e r e i s no m e r i t t o t h i s c l a i m . 

X I V . 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t ' s r e f u s a l t o a p p o i n t 

a d d i t i o n a l d e f e n s e c o u n s e l d e p r i v e d h i m o f h i s r i g h t s t o due 

p r o c e s s , e q u a l p r o t e c t i o n , and a f a i r t r i a l . He c i t e s Q u i c k v.  

S t a t e , 825 So. 2d 246, 260 ( A l a . C r i m . App. 2 0 0 1 ) , i n w h i c h i t 

was n o t e d t h a t i t i s p r e f e r a b l e t o have two a t t o r n e y s i n a 

c a p i t a l c a s e . 

However, i n Q u i c k v. S t a t e , Q u i c k c l a i m e d t h a t he s h o u l d 

have been p r o v i d e d c o - c o u n s e l b e c a u s e h i s d e f e n s e c o u n s e l h a d 

n e v e r t r i e d a d e a t h - p e n a l t y c a s e , b u t t h i s c o u r t h e l d t h a t 

Q u i c k was n o t e n t i t l e d t o a s e c o n d c o u n s e l b e c a u s e t h e 

d e c i s i o n t o a p p o i n t c o - c o u n s e l i s d i s c r e t i o n a r y w i t h t h e t r i a l 

c o u r t and i s a p r i v i l e g e r a t h e r t h a n a r i g h t o f t h e d e f e n d a n t . 

T h i s c o u r t s t a t e d : 

" I n t h e p r e s e n t c a s e , a r e v i e w o f t h e r e c o r d 
c l e a r l y d e m o n s t r a t e s t h a t t h e a p p e l l a n t was 
r e p r e s e n t e d b y c a p a b l e and e f f e c t i v e c o u n s e l , who h a d 
p r a c t i c e d c r i m i n a l l a w f o r a t l e a s t 10 y e a r s . 'A 
d e f e n d a n t i s e n t i t l e d t o r e p r e s e n t a t i o n by c o u n s e l ; 
t h e r e i s no g u a r a n t e e t o be r e p r e s e n t e d b y more t h a n 
one c o u n s e l F u r t h e r m o r e , ... t h e d e f e n d a n t h a d 
v e r y e f f e c t i v e a n d a b l e c o u n s e l . The r e f u s a l t o 
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a p p o i n t a d d i t i o n a l c o u n s e l was n o t e r r o r . ' S t a t e v.  
B a l f a , 506 So. 2d 1369, 1374 ( L a . C t . App. 1 9 8 7 ) . " 

825 So. 2d a t 260. 

I n S a l e v. S t a t e , 8 So. 3d 330 ( A l a . C r i m . App. 2 0 0 8 ) , 

c e r t . d e n i e d , 8 So. 3d 352 ( A l a . 2 0 0 8 ) , c e r t . d e n i e d , S a l e v. 

A l a b a m a , U.S. , 129 S.Ct. 2062 ( 2 0 0 9 ) , t h i s c o u r t 

s t a t e d : 

"'We have h e l d t h a t § 13A-5-54, A l a . Code 1975, 
r e q u i r e s o n l y t h a t one a t t o r n e y meet t h e s t a t u t o r y 
r e q u i r e m e n t s . " I n P a r k e r v. S t a t e , 587 So. 2d 1072 
( A l a . C r i m . App. 1 9 9 1 ) , we h e l d t h a t when a p e r s o n 
a c c u s e d o f a c a p i t a l o f f e n s e h a s one a t t o r n e y whose 
e x p e r i e n c e meets t h a t r e q u i r e d i n § 13A-5-54, t h e 
r e q u i r e m e n t s o f t h a t s e c t i o n have been s a t i s f i e d . " 
Hodges v. S t a t e , 856 So. 2d 875, 899 ( A l a . C r i m . App. 
2 0 0 1 ) . ' B e l i s l e v. S t a t e , 11 So. 3d 256, 279 ( A l a . 
C r i m . App. 2 0 0 7 ) . F u r t h e r m o r e , a d e f e n d a n t i n a 
c a p i t a l c a s e i s e n t i t l e d t o o n l y one a t t o r n e y w i t h 
f i v e y e a r s ' e x p e r i e n c e . See R o b i t a i l l e v. S t a t e , 971 
So. 2d 43, 51-52 ( A l a . C r i m . App. 2 0 0 5 ) ; a n d 
W h i t e h e a d v. S t a t e , 777 So. 2d 781, 851 ( A l a . C r i m . 
App. 1 9 9 9 ) . " 

S a l e v. S t a t e , 8 So. 3d a t 341. 

M o r e o v e r , t h e r e i s no s t a t u t o r y a u t h o r i t y t o s u p p o r t 

R e v i s ' s c l a i m . As t h i s c o u r t has p r e v i o u s l y s t a t e d i n 

R o b i t a i l l e v. S t a t e , 971 So. 2d 43 ( A l a . C r i m . App. 2 0 0 5 ) , 

c e r t . d e n i e d , 552 U.S. 990 ( 2 0 0 7 ) : 

" S e c t i o n 13A-5-54, A l a . Code 1975, s t a t e s : 
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"'Each p e r s o n i n d i c t e d f o r an o f f e n s e 
p u n i s h a b l e u n d e r t h e p r o v i s i o n s o f t h i s 
a r t i c l e who i s n o t a b l e t o a f f o r d l e g a l 
c o u n s e l must be p r o v i d e d w i t h c o u r t 
a p p o i n t e d c o u n s e l h a v i n g no l e s s t h a n f i v e 
y e a r s ' p r i o r e x p e r i e n c e i n t h e a c t i v e 
p r a c t i c e o f c r i m i n a l l a w . ' 

" T h i s C o u r t p r e v i o u s l y a d d r e s s e d t h i s i s s u e i n 
W h i t e h e a d v. S t a t e , 777 So. 2d 781, 851 
( A l a . C r i m . A p p . 1 9 9 9 ) : 

" ' W h i t e h e a d a l s o c o n t e n d s t h a t he was 
e n t i t l e d , u n d e r b o t h Alabama and f e d e r a l 
c o n s t i t u t i o n a l l a w , t o "two a t t o r n e y s who 
were e x p e r i e n c e d i n c r i m i n a l and c a p i t a l 
l i t i g a t i o n . " ... I n s u p p o r t o f h i s c l a i m , 
W h i t e h e a d c i t e s t h i s c o u r t t o § 13A-5-54, 
A l a . Code 1975, w h i c h p r o v i d e s t h a t a 
p e r s o n i n d i c t e d f o r a c a p i t a l o f f e n s e who 
i s n o t a b l e t o a f f o r d an a t t o r n e y must be 
p r o v i d e d w i t h c o u r t - a p p o i n t e d c o u n s e l 
h a v i n g no l e s s t h a n f i v e y e a r s ' p r i o r 
e x p e r i e n c e i n t h e a c t i v e p r a c t i c e o f 
c r i m i n a l l a w . I n i t i a l l y we n o t e t h a t 
W h i t e h e a d d i d n o t r a i s e t h i s i s s u e i n t h e 
t r i a l c o u r t ; t h e r e f o r e , o u r r e v i e w w i l l be 
f o r p l a i n e r r o r . R u l e 45A, A l a . R . A p p . P . 

"'As t h e s t a t e c o r r e c t l y p o i n t s o u t i n 
i t s b r i e f t o t h i s c o u r t , W h i t e h e a d does n o t 
a r g u e on a p p e a l , n o r does t h e r e c o r d 
i n d i c a t e , t h a t h i s a p p o i n t e d a t t o r n e y , H o y t 
Baugh, l a c k e d t h e r e q u i s i t e f i v e y e a r s ' 
e x p e r i e n c e i n t h e a c t i v e p r a c t i c e o f 
c r i m i n a l l a w r e q u i r e d u n d e r § 13A-5-54. 
W h i t e h e a d c o m p l a i n s o n l y t h a t he s h o u l d 
have been a p p o i n t e d two a t t o r n e y s i n s t e a d 
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o f one. However, u n d e r § 13A-5-54, c o n t r a r y 
t o W h i t e h e a d ' s c l a i m , W h i t e h e a d was o n l y 
e n t i t l e d t o one a t t o r n e y w i t h f i v e y e a r s ' 
e x p e r i e n c e i n t h e a c t i v e p r a c t i c e o f 
c r i m i n a l l a w ; t h e r e f o r e , b e c a u s e § 13A-5-54 
does n o t p r o v i d e f o r t h e a p p o i n t m e n t o f two 
a t t o r n e y s w i t h f i v e y e a r s ' e x p e r i e n c e i n 
t h e a c t i v e p r a c t i c e o f c r i m i n a l l a w , we 
f i n d t h a t W h i t e h e a d had t h e c o u n s e l t o 
w h i c h he was e n t i t l e d . ' 

" W h i l e we r e c o g n i z e t h a t i n some c a s e s t h e r e may 
be a need t o a p p o i n t two a t t o r n e y s , Alabama has no 
s t a t u t e r e q u i r i n g t h a t two a t t o r n e y s be a p p o i n t e d t o 
a c a p i t a l d e f e n d a n t . R o b i t a i l l e makes no argument 
t h a t h i s a p p o i n t e d a t t o r n e y , John H. W i l e y I I I , d i d 
n o t have t h e r e q u i s i t e f i v e y e a r s o f e x p e r i e n c e as 
r e q u i r e d by l a w . R o b i t a i l l e 'had t h e c o u n s e l t o 
w h i c h he was e n t i t l e d . ' W h i t e h e a d , 777 So. 2d a t 
8 5 1 . " 

R o b i t a i l l e v. S t a t e , 971 So. 2d a t 52 ( f o o t n o t e o m i t t e d ) . 

I n t h e p r e s e n t c a s e , R e v i s was a f f o r d e d w i t h c o u n s e l 

m e e t i n g t h e s t a t u t o r y r e q u i r e m e n t s t o r e p r e s e n t h i m . T h e r e was 

no abuse o f d i s c r e t i o n o r e r r o r b y t h e t r i a l c o u r t i n i t s 

d e c i s i o n t o d e c l i n e a p p o i n t i n g R e v i s a s e c o n d c o u n s e l t o 

r e p r e s e n t h i m . 

XV. 

R e v i s a r g u e s t h a t A l a b a m a ' s method o f e x e c u t i o n i s 

u n c o n s t i t u t i o n a l b e c a u s e , he s a y s , i t c o n s t i t u t e s c r u e l a n d 

u n u s u a l p u n i s h m e n t . 
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T h i s i s s u e has p r e v i o u s l y b e e n d e c i d e d a d v e r s e l y t o R e v i s . 

I n d e c i d i n g t h a t t h i s same i s s u e l a c k e d m e r i t when r a i s e d i n 

an e a r l i e r d e a t h - p e n a l t y c a s e , t h i s c o u r t s t a t e d : 

"However, i n Ex p a r t e B e l i s l e , 11 So. 3d a t 338, 
t h e A l a b a m a Supreme C o u r t h e l d t h a t , i n l i g h t o f t h e 
s a f e g u a r d s i n c l u d e d i n t h e a d m i n i s t r a t i o n o f t h e 
d r u g s u s e d f o r e x e c u t i o n s b y l e t h a l i n j e c t i o n i n 
A l a b a m a , t h e s e p r o c e d u r e s do n o t c o n s t i t u t e c r u e l a n d 
u n u s u a l p u n i s h m e n t . 

"'We n o t e t h a t A l a b a m a ' s s t a t u t o r y 
d e a t h - p e n a l t y scheme has r e p e a t e d l y b e e n 
u p h e l d a g a i n s t c o n s t i t u t i o n a l c h a l l e n g e s . A 
c o m p r e h e n s i v e l i s t i n g o f t h e c a s e s d e a l i n g 
w i t h t h e s e c h a l l e n g e s c a n be f o u n d i n 
T r a v i s v. S t a t e , 776 So. 2d 819, 873 ( A l a . 
C r i m . App. 1 9 9 7 ) , a f f ' d , 776 So. 2d 874 
( A l a . 2 0 0 0 ) , c e r t . d e n i e d , 531 U.S. 1081, 
121 S.Ct. 785, 148 L.Ed. 2d 681 ( 2 0 0 1 ) . 
M o r e o v e r , we know o f no a u t h o r i t y i n 
s u p p o r t o f t h e g e n e r a l p r o p o s i t i o n t h a t 
d e a t h by l e t h a l i n j e c t i o n v i o l a t e s a 
d e f e n d a n t ' s c o n s t i t u t i o n a l r i g h t s . I n d e e d , 
a number o f j u r i s d i c t i o n s have r e j e c t e d 
s u c h c l a i m s . See, e.g., Sims v. S t a t e , 754 
So. 2d 657, 668 ( F l a . 2 0 0 0 ) ; S t a t e v.  
C a r t e r , 89 O h i o S t . 3d 593, 608, 734 N.E. 
2d 345 ( 2 0 0 0 ) ; R i t c h i e v. S t a t e , 809 N.E. 
2d 258, 262 ( I n d . 2 0 0 4 ) ; W h e e l e r v.  
Commonwealth, 121 S.W. 3d 173, 186 (Ky. 
2 0 0 3 ) . Today, we j o i n t h e s e j u r i s d i c t i o n s 
i n h o l d i n g t h a t d e a t h b y l e t h a l i n j e c t i o n 
i s n o t p e r se c r u e l and u n u s u a l 
p u n i s h m e n t . ' 

" B r y a n t v. S t a t e , 951 So. 2d 732, 747-48 ( A l a . C r i m . 
App. 2 0 0 3 ) , c e r t . d e n i e d , 951 So. 2d 732 ( A l a . 2 0 0 6 ) , 
c e r t . d e n i e d , 549 U.S. 1324, 127 S.Ct. 1909, 167 
L.Ed. 2d 569 ( 2 0 0 7 ) . ( F o o t n o t e o m i t t e d . ) " 
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M o r r i s v. S t a t e , [Ms. CR-07-1997, F e b r u a r y 5, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . 

A l a b a m a ' s method o f e x e c u t i o n i s n o t u n c o n s t i t u t i o n a l . 

X V I . 

R e v i s a r g u e s t h a t t h e t r i a l c o u r t e r r e d by f a i l i n g t o 

s e c u r e a r e l i a b l e and a d e q u a t e r e c o r d o f t h e p r o c e e d i n g s i n 

t h i s c a s e . He c o m p l a i n s t h a t t h e r e c o r d i s i n a d e q u a t e b e c a u s e 

i t does n o t show t h a t he was p r e s e n t a t e v e r y s t a g e o f t h e 

t r i a l ; he r e f e r s t o a p r e t r i a l h e a r i n g and c i t e s t h e 

i n t r o d u c t o r y c a p t i o n page f o r t h e t r a n s c r i p t o f t h e h e a r i n g 

t h a t names t h o s e p r e s e n t t h e t r i a l c o u r t , t h e p r o s e c u t o r , and 

d e f e n s e c o u n s e l . He a l s o a l l e g e s t h a t he was n o t p r e s e n t 

d u r i n g an o f f - t h e - r e c o r d v o i r d i r e e x a m i n a t i o n o f 

v e n i r e m e m b e r s . He f u r t h e r a r g u e s t h a t t h e r e c o r d i s i n a d e q u a t e 

i n t h a t i t f a i l s t o i n c l u d e t h e a r r a i g n m e n t , p o r t i o n s o f t h e 

j u r y s e l e c t i o n , and a c o n f e r e n c e r e g a r d i n g t h e j u r y c h a r g e s . 

L a s t l y , he a r g u e s t h a t t h e t r a n s c r i p t i m p r o p e r l y f a i l s t o show 

t h a t t h e j u r y was s w o r n . 

R e v i s r a i s e s t h e s e i s s u e s f o r t h e f i r s t t i m e on a p p e a l ; 

t h e r e f o r e , t h e y a r e t o be a n a l y z e d p u r s u a n t t o t h e p l a i n - e r r o r 

r u l e . R u l e 45A, A l a . R . A p p . P . 
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I n i t i a l l y , we w r o t e t h a t t h e r e c o r d r e v e a l s t h a t t h e 

v e n i r e as w e l l as t h e p e t i t j u r y , was a d m i n i s t e r e d i t s o a t h 

(R. 64-65, R. 2 5 1 ) . Thus, t h i s i s s u e l a c k s m e r i t . 

As t o R e v i s ' s c l a i m e d a b s e n c e s d u r i n g an o f f - t h e - r e c o r d 

v o i r d i r e e x a m i n a t i o n o f p o t e n t i a l j u r o r s , 2 6 as n o t e d , t h e r e 

was no o b j e c t i o n b y d e f e n s e c o u n s e l , n o r has R e v i s c l a i m e d o r 

shown any p r e j u d i c e o r harm r e s u l t i n g f r o m h i s a l l e g e d 

a b s e n c e . See P e r a i t a v. S t a t e , 897 So. 2d 1161, ( A l a . C r i m . 

App. 2 0 0 3 ) ( " A l s o , e v e n when h i s a b s e n c e was b r o u g h t t o d e f e n s e 

c o u n s e l ' s a t t e n t i o n , d e f e n s e c o u n s e l d i d n o t o b j e c t on t h a t 

b a s i s . ... F i n a l l y , h i s a t t o r n e y s were p r e s e n t a t a l l t i m e s . 

T h ese f a c t o r s w e i g h a g a i n s t any c l a i m o f p r e j u d i c e t h e 

a p p e l l a n t now m a k e s . " ) . See a l s o W i l l i a m s v. S t a t e , 410 So. 2d 

911, 912 ( A l a . C r i m . App. 1 9 8 2 ) ( " M e r e l y b e c a u s e no s t a t e m e n t 

by t h e t r i a l c o u r t i n d i c a t i n g a p p e l l a n t ' s p r e s e n c e a t t h i s 

t i m e a p p e a r s i n t h e r e c o r d , s u c h , when v i e w e d i n c o n j u n c t i o n 

w i t h t h e r e m a i n d e r o f t h e r e c o r d , i s i n s u f f i c i e n t t o mandate 

26We n o t e t h a t t h e r e c o r d c o n t a i n s no e n t r y as t o t h e 
a r r a i g n m e n t i n t h e c a s e - a c t i o n summary. However, t h e c a s e -
a c t i o n summary does r e f l e c t t h a t a r r a i g n m e n t was s e t f o r 
A u g u s t 10, 2005, and, t h e t r i a l c o u r t s t a t e d i n i t s s e n t e n c i n g 
o r d e r t h a t p r e v i o u s l y " [ i ] n r e s p o n s e t o t h e f o r e g o i n g c h a r g e s 
t h e d e f e n d a n t e n t e r e d p l e a s o f n o t g u i l t y . " (C. 142.) 
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r e v e r s a l o f t h i s c a u s e . See Durden v. S t a t e , A l a . C r . A p p . , 394 

So. 2d 967 ( 1 9 8 0 ) , c e r t . d e n i e d , A l a . , 394 So. 2d 977 

( 1 9 8 1 ) . " ) . 

More i m p o r t a n t l y , t h e page c i t e d by R e v i s t o s u b s t a n t i a t e 

h i s c l a i m t h a t he was n o t p r e s e n t d u r i n g a p o r t i o n o f t h e v o i r 

d i r e does n o t c o n t a i n any i n d i c a t i o n o f h i s a b s e n c e . (R. 61.) 

R a t h e r , t h e r e c o r d r e v e a l s t h a t a t t h e b e g i n n i n g o f t h e v o i r 

d i r e e x a m i n a t i o n t h a t R e v i s was p r e s e n t . The r e c o r d r e f l e c t s : 

"THE COURT: L a d i e s a nd g e n t l e m e n , a t t h i s t i m e 
I'm g o i n g t o q u a l i f y you i n t h e c a s e o f S t a t e o f 
Ala b a m a v e r s u s C h r i s t o p h e r R e v i s . Mr. R e v i s i s i n t h e 
c o u r t r o o m . 

"Would you p l e a s e s t a n d , Mr. R e v i s ? 

"(The d e f e n d a n t c o m p l i e d . ) 

"THE COURT: Mr. C h r i s t o p h e r R e v i s . You may 
be s e a t e d . 

"(The d e f e n d a n t c o m p l i e d . ) " 

(R. 58.) 

A l t h o u g h R e v i s a l s o a l l u d e s t o t h e f a i l u r e o f t h e r e c o r d 

t o l i s t h i m as p r e s e n t on t h e c a p t i o n page f o r a p r e t r i a l 

h e a r i n g , t h e r e c o r d does n o t i n d i c a t e t h a t he was n o t p r e s e n t . 

R e v i s has a l s o f a i l e d t o a l l e g e o r show any p r e j u d i c e 

r e s u l t i n g f r o m h i s a l l e g e d a b s e n c e . 
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I n H a l l v. S t a t e , 820 So. 2d 113 ( A l a . C r i m . App. 1 9 9 9 ) , 

t h i s c o u r t s t a t e d : 

" H a l l n e x t a r g u e s t h a t t h e t r i a l c o u r t v i o l a t e d 
h i s r i g h t t o be p r e s e n t a t e v e r y p h a s e o f t h e t r i a l 
when t h e c o u r t c o n d u c t e d an o f f - t h e - r e c o r d h e a r i n g 
o u t s i d e h i s p r e s e n c e . 

" I n i t i a l l y , as t h e S t a t e n o t e s i n i t s b r i e f t o 
t h i s C o u r t , t h e r e i s a b s o l u t e l y no i n d i c a t i o n i n t h e 
r e c o r d t h a t H a l l was n o t p r e s e n t a t t h i s 
o f f - t h e - r e c o r d c o n f e r e n c e . As t h i s C o u r t has o f t e n 
s t a t e d , 'We w i l l n o t p r e d i c a t e e r r o r on a s i l e n t 
r e c o r d . ' M a p l e s v. S t a t e , 758 So. 2d 1 ( A l a . C r . A p p . 
1 9 9 9 ) , c i t i n g , F o s t e r v. S t a t e , 587 So. 2d 1106 
( A l a . C r . A p p . ) , o p i n i o n e x t e n d e d a f t e r remand, 591 So. 
2d 151 ( A l a . C r . A p p . 1 9 9 1 ) . 

"Even i f we were t o assume t h a t H a l l was a b s e n t 
f r o m t h i s h e a r i n g , we w o u l d s t i l l c o n c l u d e t h a t no 
v i o l a t i o n o f H a l l ' s c o n s t i t u t i o n a l r i g h t s o c c u r r e d 
h e r e . As t h i s C o u r t r e i t e r a t e d i n B o r d e n v. S t a t e , 
769 So. 2d 935 ( A l a . C r . A p p . 1 9 9 7 ) : 

" ' R e c e n t l y , i n P o n d e r v. S t a t e , 688 So. 
2d 280 ( A l a . C r . A p p . 1 9 9 6 ) , t h i s c o u r t 
s t a t e d : 

"'"'The c o u r t i n P r o f f i t t v.  
W a i n w r i g h t , [685 F.2d 1227 ( 1 1 t h 
C i r . 1 9 8 2 ) , c e r t . d e n i e d , 464 U.S. 
1002, 104 S.Ct. 508, 78 L.Ed. 2d 
697 ( 1 9 8 3 ) ] , a c k n o w l e d g e d i n a 
f o o t n o t e t h a t i n S n y d e r v.  
M a s s a c h u s e t t s , 291 U.S. 97, 54 
S.Ct. 330, 78 L.Ed. 674 ( 1 9 3 4 ) , 
" w h i c h was a c a p i t a l c a s e , [ t h e 
C o u r t ] s t a t e d t h e s i x t h amendment 
p r i v i l e g e o f c o n f r o n t a t i o n c o u l d 
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'be l o s t by c o n s e n t o r a t t i m e s 
e v e n b y m i s c o n d u c t . ' S n y d e r v.  
M a s s a c h u s e t t s , 291 U.S. a t 106, 54 
S.Ct. a t 332." P r o f f i t t v.  
W a i n w r i g h t , s u p r a , a t 1257, n. 43. 
See a l s o S t a t e v. D a v i s , 290 N.C. 
511, 227 S.E.2d 97, 110 (1976) 
( " [ t ] h e s t r i c t r u l e t h a t an 
a c c u s e d c a n n o t w a i v e h i s r i g h t t o 
be p r e s e n t a t e v e r y s t a g e o f h i s 
t r i a l upon an i n d i c t m e n t c h a r g i n g 
a c a p i t a l f e l o n y , S t a t e v. Moore, 
275 N.C. 198, 166 S.E.2d 652 
( 1 9 6 9 ) , i s n o t e x t e n d e d t o r e q u i r e 
h i s p r e s e n c e a t t h e h e a r i n g o f a 
p r e t r i a l m o t i o n f o r d i s c o v e r y when 
he i s r e p r e s e n t e d by c o u n s e l who 
c o n s e n t e d t o h i s a b s e n c e , and when 
no p r e j u d i c e r e s u l t e d f r o m h i s 
a b s e n c e " ) . See a l s o S t a t e v.  
P i l a n d , 58 N.C. App. 95, 293 S.E. 
2d 278 ( 1 9 8 2 ) , a p p e a l d i s m i s s e d , 
306 N.C. 562, 294 S.E.2d 374 
(1982) ( " [ t ] h e [ c a p i t a l ] d e f e n d a n t 
i n t h i s c a s e has n o t d e m o n s t r a t e d 
any p r e j u d i c e t o h i m b y h i s 
a b s e n c e f r o m a p a r t o f t h e 
h e a r i n g . The e v i d e n c e e l i c i t e d was 
n o t d i s p u t e d and t h e r e has be e n no 
s h o w i n g t h a t i t w o u l d have b e e n 
d i f f e r e n t h a d t h e d e f e n d a n t b e e n 
p r e s e n t " ) . 

" '"'Thus, i f t h e a p p e l l a n t ' s 
p r e s e n c e ... w o u l d have b e e n 
u s e l e s s t o [ h i s ] d e f e n s e and i f 
t h e [ p r e t r i a l ] h e a r i n g was n o t 
c o n s i d e r e d t o be a " c r i t i c a l 
s t a g e " o f [ h i s ] t r i a l , t h e n we can 
f i n d no e r r o r i n t h e a p p e l l a n t ' s 
a b s e n c e f r o m t h e h e a r i n g . ' " 
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"'688 So. 2d a t 285, q u o t i n g H a r r i s v.  
S t a t e , 632 So. 2d 503, 512 ( A l a . C r . A p p . 
1 9 9 2 ) , a f f ' d , 632 So. 2d 543 ( A l a . 1 9 9 3 ) , 
a f f ' d , 513 U.S. 504, 115 S . C t . 1031, 130 
L.Ed. 2d 1004 (1995) ( e m p h a s i s i n H a r r i s ) . 
See a l s o Dobyne v. S t a t e , 672 So. 2d 1319 
( A l a . C r . A p p . ) , on r e t u r n t o remand, 672 So. 
2d 1353 ( A l a . C r . A p p . 1 9 9 4 ) , a f f ' d , 672 So. 
2d 1354 ( A l a . 1 9 9 5 ) , c e r t . d e n i e d , 517 U.S. 
1169, 116 S.Ct. 1571, 134 L.Ed. 2d 670 
( 1 9 9 6 ) ; Ex p a r t e D e B r u c e , 651 So. 2d 624 
( A l a . 1 9 9 4 ) ; B u r t o n v. S t a t e , 651 So. 2d 
641 ( A l a . C r . A p p . 1 9 9 3 ) , a f f ' d , 651 So. 2d 
659 ( A l a . 1 9 9 4 ) , c e r t . d e n i e d , 514 U.S. 
1115, 115 S.Ct. 1973, 131 L.Ed. 2d 862 
( 1 9 9 5 ) . ' 

"769 So. 2d a t 943. 

" S i n c e t h i s C o u r t r e l e a s e d B o r d e n we have h a d 
s e v e r a l o c c a s i o n s t o a d d r e s s t h i s i s s u e and on e a c h 
o c c a s i o n we f o u n d no r e v e r s i b l e e r r o r . See M c W h o r t e r  
v. S t a t e , 781 So. 2d 257 ( A l a . C r . A p p . 1999) 
( M c W h o r t e r ' s a b s e n c e f r o m i n i t i a l q u a l i f y i n g o f t h e 
j u r y v e n i r e was n o t r e v e r s i b l e e r r o r ) ; Sneed v.  
S t a t e , 783 So. 2d 841 ( A l a . C r . A p p . 1 9 9 9 ) , and H a r d y  
v. S t a t e , 804 So. 2d 247 ( A l a . C r . A p p . 1 9 9 9 ) ( S n e e d ' s 
and H a r d y ' s a b s e n c e f r o m i n - c h a m b e r s h e a r i n g 
c o n c e r n i n g r e d a c t i o n o f s t a t e m e n t s and i n - c h a m b e r s 
h e a r i n g c o n c e r n i n g j u r y ' s r e q u e s t d u r i n g 
d e l i b e r a t i o n s f o r two v i d e o - r e c o r d e r s was n o t e r r o r ) . 
See a l s o B u r g e s s v. S t a t e , 723 So. 2d 742 
( A l a . C r . A p p . 1 9 9 7 ) ( B u r g e s s ' s a b s e n c e f r o m two 
p r e t r i a l m o t i o n h e a r i n g s , an i n - c h a m b e r s d i s c u s s i o n 
w i t h c o u n s e l and t h e v i c t i m ' s f a m i l y d u r i n g v o i r 
d i r e , and an i n - c h a m b e r s d i s c u s s i o n w i t h c o u n s e l 
a b o u t s u s p e n d i n g B u r g e s s ' s t e l e p h o n e p r i v i l e g e s was 
n o t r e v e r s i b l e e r r o r ) . 

" H a l l has n o t shown t h a t he was p r e j u d i c e d b y 
h i s a b s e n c e f r o m t h i s o f f - t h e - r e c o r d d i s c u s s i o n where 
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h i s a t t o r n e y was p r e s e n t . No e r r o r , much l e s s p l a i n 
e r r o r , o c c u r r e d h e r e . " 

820 So. 2d a t 136-37 ( f o o t n o t e o m i t t e d ) . 

R e v i s has shown n e i t h e r t h a t he was a b s e n t a t any s t a g e 

o f t h e t r i a l n o r t h a t he was p r e j u d i c e d b y any a l l e g e d 

a b s e n c e . The r e c o r d i s n o t u n r e l i a b l e on t h i s g r o u n d . 

R e v i s f u r t h e r c o n t e n d s t h a t t h e r e c o r d i s i n a d e q u a t e 

b e c a u s e i t does n o t c o n t a i n a t r a n s c r i p t i o n o f t h e 

a r r a i g n m e n t , p o r t i o n s o f t h e j u r y s e l e c t i o n , and a c o n f e r e n c e 

r e g a r d i n g t h e j u r y c h a r g e s . R e v i s f a i l s t o i n d i c a t e what 

p o r t i o n o f t h e j u r y s e l e c t i o n was n o t t r a n s c r i b e d . A l t h o u g h 

t h e a c t u a l t r a n s c r i p t i o n o f t h e e n t r y o f s t r i k e s b y t h e 

p a r t i e s i s n o t i n c l u d e d i n t h e r e c o r d , a f o r m c o n t a i n i n g t h e 

s t r i k e s and i n d i c a t i n g t h e p a r t y e n t e r i n g t h e s t r i k e as t o 

e a c h p o t e n t i a l j u r o r i s i n c l u d e d i n t h e r e c o r d . F u r t h e r , 

a l t h o u g h he a r g u e s t h a t a c o n f e r e n c e r e g a r d i n g j u r y c h a r g e s 

was n o t t r a n s c r i b e d , t h e page t o w h i c h he c i t e s f o r t h i s e r r o r 

c o n t a i n s an a p p a r e n t c o m p l e t e t r a n s c r i p t i o n o f t h e c o n f e r e n c e . 

(R. 632.) 

A l t h o u g h t h e a r r a i g n m e n t was n o t t r a n s c r i b e d , t h e r e i s 

no r e q u i r e m e n t t h a t t h e a r r a i g n m e n t be t r a n s c r i b e d . See  

g e n e r a l l y , Fox v. S t a t e , [Ms. CR-05-0425, A u g u s t 31, 2007] 
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So. 3d , ( A l a . C r i m . App. 2 0 0 7 ) ( o n a p p e a l i n a c a p i t a l -

m u r d e r t r i a l and on a p p e a l , t h i s c o u r t n o t e d t h a t , " n o r i s 

t h e r e a t r a n s c r i p t o f a r r a i g n m e n t i n t h e r e c o r d " ) . R e v i s makes 

no a l l e g a t i o n o f any i m p r o p r i e t y d u r i n g h i s a r r a i g n m e n t , n o r 

does he a l l e g e t h a t t h e a r r a i g n m e n t was n o t h e l d . F u r t h e r m o r e , 

t h e r e c o r d d i s c l o s e s t h a t , i n s e n t e n c i n g R e v i s , t h e t r i a l 

c o u r t s t a t e d t h a t R e v i s h a d e n t e r e d p l e a s o f n o t g u i l t y t o t h e 

c h a r g e s a g a i n s t h i m . (C. 142.) Compare O ' L e a r y v. S t a t e , 417 

So. 2d 217 ( A l a . 1 9 8 1 ) , c e r t . d e n i e d , 463 U.S. 1206 ( 1 9 8 3 ) ( " I n 

r e a c h i n g i t s c o n c l u s i o n t h a t t h e r e c o r d d i d n o t a f f i r m a t i v e l y 

show t h a t t h e d e f e n d a n t / r e s p o n d e n t p l e a d e d t o t h e i n d i c t m e n t , 

t h e C o u r t o f C r i m i n a l A p p e a l s d o u b t l e s s gave g r e a t , and i n o u r 

j u d g m e n t , undue w e i g h t t o t h e t r a n s c r i p t o f t h e c o u r t 

r e p o r t e r ' s s t e n o g r a p h i c n o t e s , w h i c h d i d n o t r e f l e c t an 

a r r a i g n m e n t . ... We hav e b e e n c i t e d t o no a u t h o r i t y w h i c h 

g i v e s t o a c o u r t r e p o r t e r ' s s t e n o g r a p h i c n o t e s a c o n c l u s i v e 

p r e s u m p t i o n o f a c c u r a c y o r o t h e r w i s e p r e v e n t s t h e i r c o n t e n t 

f r o m b e i n g i m p e a c h e d o r c o n t r a d i c t e d . " ) . 

Thus, t h e r e was no p l a i n e r r o r c a u s e d by t h e l a c k o f 

t r a n s c r i p t i o n o f t h e a r r a i g n m e n t . 
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X V I I . 

P u r s u a n t t o § 1 3 A - 5 - 5 3 ( a ) , A l a . Code 1975, and R u l e 45A, 

A l a . R . A p p . P . , t h i s c o u r t must s e a r c h t h e r e c o r d and t a k e n o t e 

o f any e r r o r t h a t h a s o r p r o b a b l y has a d v e r s e l y a f f e c t e d t h e 

s u b s t a n t i a l r i g h t s o f t h e a p p e l l a n t . 

I n t h e p r e s e n t c a s e , R e v i s was c o n v i c t e d o f two c o u n t s 

o f c a p i t a l m urder f o r k i l l i n g [ J e r r y S t i d h a m ] d u r i n g t h e 

c o m m i s s i o n o f a r o b b e r y . One c o u n t was b a s e d on t h e t h e f t o f 

S t i d h a m ' s w a l l e t ; t h e o t h e r c o u n t was b a s e d on t h e t h e f t o f 

c o n t r o l l e d s u b s t a n c e s . B o t h c o u n t s were b a s e d on t h e same 

c o n d u c t and r e q u i r e d t h e same p r o o f o f t h e n e c e s s a r y e l e m e n t s , 

b e c a u s e t h e p r o p e r t y t a k e n d u r i n g t h e r o b b e r y i s n o t an 

e l e m e n t o f t h e c a p i t a l o f f e n s e . 

I n Wynn v. S t a t e , 804 So. 2d 1122 ( A l a . C r i m . App. 2 0 0 0 ) , 

t h i s c o u r t a d d r e s s e d a s i t u a t i o n i n w h i c h Wynn was c h a r g e d 

w i t h two c o u n t s o f r o b b e r y / m u r d e r and two c o u n t s o f 

b u r g l a r y / m u r d e r f o r t h e murd e r o f t h e same v i c t i m . T h i s c o u r t 

h e l d t h a t o n l y one c o u n t o f r o b b e r y / m u r d e r and one c o u n t o f 

b u r g l a r y / m u r d e r c o u l d s t a n d a n d s t a t e d c o n c e r n i n g t h e 

r o b b e r y / m u r d e r c o n v i c t i o n s : 

" Count I a l l e g e d t h a t t h e a p p e l l a n t c o m m i t t e d t h e 
r o b b e r y - m u r d e r ' w h i l e [he] was armed w i t h a d e a d l y 
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weapon o r a d a n g e r o u s i n s t r u m e n t . ' (C.R. 19.) C o u n t 
I I a l l e g e d t h a t , i n t h e c o u r s e o f t h e r o b b e r y - m u r d e r , 
t h e a p p e l l a n t ' c a u s e d s e r i o u s p h y s i c a l i n j u r y t o t h e 
s a i d D e n i s e B l i s s . ' (C.R.19.) 

"'A p e r s o n commits t h e c r i m e o f r o b b e r y i n 
t h e f i r s t d e g r e e i f he v i o l a t e s S e c t i o n 
13A-8-43 an d he: 

" ' ( 1 ) I s armed w i t h a d e a d l y 
weapon o r d a n g e r o u s i n s t r u m e n t ; o r 

" ' ( 2 ) C a u s e s s e r i o u s p h y s i c a l 
i n j u r y t o a n o t h e r . ' 

"§ 1 3 A - 8 - 4 1 ( a ) , A l a . Code 1975 ( e m p h a s i s a d d e d ) . 

"'A p e r s o n commits t h e c r i m e o f r o b b e r y i n 
t h e t h i r d d e g r e e i f i n t h e c o u r s e o f 
c o m m i t t i n g a t h e f t he: 

" ' ( 1 ) Uses f o r c e a g a i n s t t h e p e r s o n o f 
t h e owner o r any p e r s o n p r e s e n t w i t h i n t e n t 
t o overcome h i s p h y s i c a l r e s i s t a n c e o r 
p h y s i c a l power o f r e s i s t a n c e ; o r 

" ' ( 2 ) T h r e a t e n s t h e i m m i n e n t u s e o f 
f o r c e a g a i n s t t h e p e r s o n o f t h e owner o r 
any p e r s o n p r e s e n t w i t h i n t e n t t o c o m p e l 
a c q u i e s c e n c e t o t h e t a k i n g o f o r e s c a p i n g 
w i t h t h e p r o p e r t y . ' 

"§ 1 3 A - 8 - 4 3 ( a ) , A l a . Code 1975. C l e a r l y , C o u n t s I and 
I I were s i m p l y a l t e r n a t i v e methods o f p r o v i n g t h e 
s i n g l e o f f e n s e o f r o b b e r y - m u r d e r . " 

Wynn v. S t a t e , 804 So. 2d a t 1148-49. 

"A s i n g l e c r i m e c a n n o t be d i v i d e d i n t o two o r more 

o f f e n s e s a n d t h e r e b y s u b j e c t t h e p e r p e t r a t o r t o m u l t i p l e 
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c o n v i c t i o n s f o r t h e same o f f e n s e . " Ex p a r t e D a r b y , 516 So.2d 

786, 787 ( A l a . 1 9 8 7 ) . As we s t a t e d i n Abrams v. S t a t e , 978 So. 

2d 794, 797 ( A l a . C r i m . App. 2 0 0 6 ) : 

" ' " T h e c o n s t i t u t i o n a l 
g u a r a n t e e a g a i n s t d o u b l e j e o p a r d y 
p r o t e c t s a d e f e n d a n t f r o m b e i n g 
s u b j e c t e d t o m u l t i p l e p u n i s h m e n t s 
f o r t h e same o f f e n s e . T h i s 
g u a r a n t e e b a r s t h e c o n v i c t i o n o f 
a d e f e n d a n t f o r two s e p a r a t e 
c o u n t s o f f i r s t - d e g r e e r o b b e r y 
where t h e e v i d e n c e a d d u c e d a t 
t r i a l t e n d e d t o show t h a t t h e 
d e f e n d a n t c o m m i t t e d o n l y one a c t 
o f r o b b e r y a g a i n s t one v i c t i m . 
Moore v. S t a t e , 709 So. 2d 1324 
( A l a . C r i m . App. 1 9 9 7 ) . " 

"'Young v. S t a t e , 
C r i m . App. 1 9 9 8 ) . 

724 So. 2d 69, 73 ( A l a . 

" ' " T h i s i s n o t a c a s e where 
t h e same a c t o r t r a n s a c t i o n 
c o n s t i t u t e s a v i o l a t i o n o f two 
d i s t i n c t s t a t u t o r y p r o v i s i o n s . See 
B l o c k b u r g e r v. U n i t e d S t a t e s , 28 4 
U.S. 299 ( 1 9 3 2 ) . ... The p e r t i n e n t 
i n q u i r y i n d e c i d i n g w h e t h e r [ t h e s e 
c o n v i c t i o n s a r e ] a c c e p t a b l e i n t h e 
f a c e o f c o n s t i t u t i o n a l g u a r a n t e e s 
a g a i n s t d o u b l e j e o p a r d y t h e n 
becomes d e f i n i n g t h e c o r r e c t u n i t 
o f p r o s e c u t i o n . B e l l v. U n i t e d  
S t a t e s , 349 U.S. 81 ( 1 9 5 5 ) . 

"'"'"A s i n g l e c r i m e 
c a n n o t be d i v i d e d i n t o 
two o r more o f f e n s e s and 
t h e r e b y s u b j e c t t h e 
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p e r p e t r a t o r t o m u l t i p l e 
c o n v i c t i o n s f o r t h e same 
o f f e n s e . C o n s t . o f 1901, 
A r t . I , § 9; U.S. C o n s t . 
Amend. V." Ex p a r t e  
D a r b y , 516 So. 2d 786, 
787 ( A l a . 1 9 8 7 ) . Such 
q u e s t i o n o f d o u b l e 
j e o p a r d y i s d e t e r m i n e d 
b y t h e f o l l o w i n g 
p r i n c i p l e s : 

" ' " ' " I t has been 
a p t l y n o t e d t h a t ' t h e 
B l o c k b u r g e r [v. U n i t e d  
S t a t e s , 284 U.S. 299 
( 1 9 3 2 ) , ] t e s t i s 
i n s u f f i c i e n t where ... 
t h e c o n c e r n i s n o t 
m u l t i p l e c h a r g e s u n d e r 
s e p a r a t e s t a t u t e s , b u t 
r a t h e r s u c c e s s i v e 
p r o s e c u t i o n s f o r c o n d u c t 
t h a t may c o n s t i t u t e t h e 
s a m e a c t o r 
t r a n s a c t i o n . ' R a s h a d v.  
B u r t , 108 F. 3d 677 ( 6 t h 
C i r . 1 9 9 7 ) . T h i s i s 
b e c a u s e w h e n 'a 
d e f e n d a n t i s c o n v i c t e d 
f o r v i o l a t i n g one 
s t a t u t e m u l t i p l e t i m e s , 
t h e same e v i d e n c e t e s t 
w i l l n e v e r b e 
s a t i s f i e d . ' S t a t e v.  
A d e l , 136 Wash. 2d 629, 
965 P. 2d 1072 (1998) . 
T h e ' a p p r o p r i a t e 
i n q u i r y ' i n s u c h a c a s e 
' a s k s what " u n i t o f 
p r o s e c u t i o n " w a s 
i n t e n d e d b y t h e 
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L e g i s l a t u r e as t h e 
p u n i s h a b l e a c t . ... The 
i n q u i r y r e q u i r e s us t o 
l o o k t o t h e l a n g u a g e and 
p u r p o s e o f t h e s t a t u t e s , 
t o see w h e t h e r t h e y 
s p e a k d i r e c t l y t o t h e 
i s s u e o f t h e a p p r o p r i a t e 
u n i t o f p r o s e c u t i o n , and 
i f t h e y do n o t , t o 
a s c e r t a i n t h a t u n i t , 
k e e p i n g i n m i n d t h a t any 
a m b i g u i t y t h a t a r i s e s i n 
t h e p r o c e s s must be 
r e s o l v e d , u n d e r t h e r u l e 
o f l e n i t y , i n t h e 
d e f e n d a n t ' s f a v o r . ' 
Commonwealth v. Rabb, 
431 Mass. 123, 725 N.E. 
2d 1036 (2000) ( c o n ¬
c l u d i n g t h a t a l l e g e d l y 
m u l t i p l e d r u g 
p o s s e s s i o n s j u s t i f y 
m u l t i p l e c h a r g e s i f t h e 
p o s s e s s i o n s a r e 
s u f f i c i e n t l y 
d i f f e r e n t i a t e d b y t i m e , 
p l a c e o r i n t e n d e d 
p u r p o s e , t h e c a s e h e r e 
r e g a r d i n g d e f e n d a n t ' s 
p o s s e s s i o n o f d r u g s a t 
h i s r e s i d e n c e f o r 
i m m e d i a t e s a l e and h i s 
p o s s e s s i o n o f d r u g s a t 
m o t e l f o r f u t u r e 
s a l e s ) . " 

"'"'4 Wayne R. L a F a v e e t a l . , 
C r i m i n a l P r o c e d u r e § 1 7 . 4 ( b ) , 2001 
P o c k e t P a r t n. 66 (2d e d . 1 9 9 9 ) . 
See a l s o P r o j e c t , "Twenty N i n t h 
A n n u a l R e v i e w o f C r i m i n a l 
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P r o c e d u r e , " 88 Geo. L. J . 879, 
1293 (2000) ("when t h e g o v e r n m e n t 
s e e k s t o p r o v e t h a t a s i n g l e a c t 
o r o c c u r r e n c e r e s u l t s i n m u l t i p l e 
v i o l a t i o n s o f t h e same s t a t u t e , 
t h e r u l e o f l e n i t y r e q u i r e s o n l y 
one p u n i s h m e n t u n l e s s l e g i s l a t i v e 
i n t e n t t o impose m u l t i p l e 
p u n i s h m e n t s i s s h o w n " ) . ' 

"'"Townsend v. S t a t e , 823 So. 2d 
717, 722 ( A l a . C r i m . App. 2001) 
( f o o t n o t e o m i t t e d [ i n G i r a r d ] ) . " 

" ' G i r a r d [v. S t a t e ] , 883 So. 2d [714] a t 
715-16 [ ( A l a . C r i m . App. 2 0 0 2 ) ] . 

" ' " ' R o b b e r y i s an o f f e n s e 
a g a i n s t t h e p e r s o n . . . . ' " Ex p a r t e  
W i n d s o r , 683 So. 2d 1042, 1046 
( A l a . 1 9 9 6 ) ( q u o t i n g W i n d s o r v.  
S t a t e , 683 So. 2d 1027, 1032 ( A l a . 
C r i m . App. 1 9 9 4 ) ) . T h a t i s , t h e 
v i c t i m i n t h i s c a s e was G a l l a h a r , 
n o t t h e d r y - c l e a n i n g b u s i n e s s , 
a l t h o u g h some o f t h e p r o p e r t y 
t a k e n b e l o n g e d t o t h e b u s i n e s s . 
P r o o f o f an a c t u a l t a k i n g o f 
p r o p e r t y i s n o t r e q u i r e d t o 
s u s t a i n a c o n v i c t i o n f o r r o b b e r y . 
See Cook v. S t a t e , 582 So. 2d 592 
( A l a . C r i m . App. 1 9 9 1 ) . Thus i t i s 
t h e u s e o f f o r c e , o r t h e t h r e a t o f 
t h e u s e o f f o r c e , a g a i n s t t h e 
p e r s o n t h a t c o n s t i t u t e s t h e c r i m e ; 
t h e r e f o r e , t h e u n i t o f p r o s e c u t i o n 
i s t h e a c t o f v i o l e n c e a g a i n s t t h e 
p e r s o n . Thus, t h e number o f 
c h a r g e s a g a i n s t t h e d e f e n d a n t i s 
n o t d e t e r m i n e d b y t h e number o f 
p i e c e s o f p r o p e r t y a c t u a l l y t a k e n , 
as was done i n t h i s c a s e . C f . 
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C o n n o l l y v. S t a t e , 539 So. 2d 436, 
441-42 ( A l a . C r i m . App. 1 9 8 8 ) ( " T h e 
S t a t e c o u l d n o t c o n v e r t a s i n g l e 
t h e f t o f v a r i o u s i t e m s o f p r o p e r t y 
i n t o s e p a r a t e o f f e n s e s by a l l e g i n g 
t h e t h e f t o f d i f f e r e n t i t e m s i n 
s e p a r a t e i n d i c t m e n t s . A l l t h e 
p r o p e r t y was t a k e n d u r i n g t h e same 
t r a n s a c t i o n and c o n s t i t u t e d one 
o f f e n s e . Such i s n o t p e r m i t t e d . " ) . 

" ' I n Young, t h i s C o u r t r e a s o n e d : 

" ' " I n t h e p r e s e n t c a s e , t h e 
c o u r t d i f f e r e n t i a t e d t h e two 
c o u n t s o f r o b b e r y as f o l l o w s : 

"'"'And t h e S t a t e 
i s m a i n t a i n i n g t h a t t h e 
f i r s t r o b b e r y c h a r g e i s 
i n r e g a r d t o t h e $42 o r 
$43 t h a t [V.E.] s a i d was 
t a k e n f r o m h i s w a l l e t . 
And t h e n t h a t t h e o t h e r 
r o b b e r y c h a r g e was t h e 
g o i n g t o t h e , I b e l i e v e , 
t h e f r o n t bedroom, 
s e e k i n g money on t h a t 
o c c a s i o n . ' 

" ' " ( R . 416.) 

"'"The S t a t e p r e s e n t e d 
e v i d e n c e o f one [ r o b b e r y ] , b u t n o t 
two s e p a r a t e r o b b e r i e s . The 
e v i d e n c e t e n d e d t o show t h a t Young 
c o m m i t t e d one c o n t i n u o u s a c t o f 
r o b b e r y a g a i n s t V.E., u s i n g a 
d e a d l y weapon w h i l e c o m m i t t i n g a 
t h e f t . The f a c t t h a t Young f o r c e d 
V.E. i n t o a n o t h e r room does n o t 
c r e a t e a s e c o n d r o b b e r y . The t r i a l 
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c o u r t e r r e d i n i n s t r u c t i n g t h e 
j u r y t h a t i t d i d . See R o l l i n g v.  
S t a t e , 673 So. 2d 812, 815 ( A l a . 
C r i m . App. 19 9 5 ) . " 

"'724 So. 2d a t 73. 

"'The e v i d e n c e i n t h i s c a s e , l i k e t h e 
e v i d e n c e i n Young, shows t h a t C r a i g 
c o m m i t t e d one c o n t i n u o u s a c t o f r o b b e r y 
a g a i n s t G a l l a h a r . F o r t h e r e a s o n s s t a t e d 
a b o v e , t h e f a c t t h a t C r a i g t o o k p r o p e r t y 
f r o m b o t h G a l l a h a r and f r o m t h e 
d r y - c l e a n i n g b u s i n e s s does n o t c r e a t e two 
s e p a r a t e r o b b e r y o f f e n s e s . T h e r e f o r e , 
b e c a u s e C r a i g was t w i c e p l a c e d i n j e o p a r d y 
b y b e i n g i n d i c t e d f o r and c o n v i c t e d o f two 
s e p a r a t e c h a r g e s o f f i r s t - d e g r e e r o b b e r y 
when he i n f a c t c o m m i t t e d o n l y one c r i m e 
a g a i n s t one v i c t i m , one o f C r a i g ' s 
c o n v i c t i o n s f o r f i r s t - d e g r e e r o b b e r y i s t o 
be v a c a t e d , a l o n g w i t h t h e a c c o m p a n y i n g 

-h <̂  r - i <^ * s e n t e n c e . 

"893 So. 2d a t 1252-56 ( f o o t n o t e o m i t t e d ) . See S m i t h  
v. S t a t e , 895 So. 2d 381, 382-385 ( A l a . C r i m . App. 
2 0 0 4 ) ( r e l y i n g on C r a i g , t h i s C o u r t f o u n d t h a t two 
c o n v i c t i o n s f o r f i r s t - d e g r e e r o b b e r y v i o l a t e d 
p r i n c i p l e s o f d o u b l e j e o p a r d y where t h e a p p e l l a n t 
t o o k money f r o m t h e b u s i n e s s c a s h d r a w e r and f r o m 
o f f i c e manager's p u r s e ) ; M c P h e r s o n v. S t a t e , 933 So. 
2d 1114 ( A l a . C r i m . App. 2005) ( f i n d i n g C r a i g t o be 
f a c t u a l l y s i m i l a r , t h i s C o u r t f o u n d t h e a p p e l l a n t ' s 
c o n v i c t i o n s f o r two c o u n t s o f d i s c h a r g i n g a f i r e a r m 
i n t o an o c c u p i e d d w e l l i n g d u r i n g one c o u r s e o f 
c o n d u c t was a d o u b l e - j e o p a r d y v i o l a t i o n ) . " 

Abrams v. S t a t e , 978 So. 2d a t 797-99. 

Thus, t h e two c o u n t s o f mur d e r d u r i n g r o b b e r y i n t h e 

p r e s e n t c a s e c h a r g e d R e v i s w i t h c o m m i t t i n g t h e same o f f e n s e . 

202 



CR-06-0454 

M o r e o v e r , t h e f a c t t h a t t h e s e n t e n c e s w o u l d have been s e r v e d 

c o n c u r r e n t l y does n o t o b v i a t e t h e harm r e s u l t i n g f r o m t h e 

u n l a w f u l c o n v i c t i o n . 

"The s e p a r a t e c o n v i c t i o n , a p a r t f r o m t h e c o n c u r r e n t 
s e n t e n c e , has p o t e n t i a l a d v e r s e c o l l a t e r a l 
c o n s e q u e n c e s t h a t may n o t be i g n o r e d . F o r e x a m p l e , 
t h e p r e s e n c e o f two c o n v i c t i o n s on t h e r e c o r d may 
d e l a y t h e d e f e n d a n t ' s e l i g i b i l i t y f o r p a r o l e o r 
r e s u l t i n an i n c r e a s e d s e n t e n c e u n d e r a r e c i d i v i s t 
s t a t u t e f o r a f u t u r e o f f e n s e . M o r e o v e r , t h e s e c o n d 
c o n v i c t i o n may be u s e d t o i m p e a c h t h e d e f e n d a n t ' s 
c r e d i b i l i t y and c e r t a i n l y c a r r i e s t h e s o c i e t a l s t i g m a 
a c c o m p a n y i n g any c r i m i n a l c o n v i c t i o n . See B e n t o n v.  
M a r y l a n d , 395 U.S. 784, 790-791, 89 S.Ct. 2056, 
2060-2061, 23 L.Ed. 2d 707 ( 1 9 6 9 ) ; S i b r o n v. New  
Y o r k , 392 U.S. 40, 54-56, 88 S.Ct. 1889, 1898-1899, 
20 L.Ed. 2d 917 ( 1 9 6 8 ) . Thus, t h e s e c o n d c o n v i c t i o n , 
e v e n i f i t r e s u l t s i n no g r e a t e r s e n t e n c e , i s an 
i m p e r m i s s i b l e p u n i s h m e n t . " 

B a l l v. U n i t e d S t a t e s , 470 U.S. 856 ( 1 9 8 5 ) . 

We n o t e t h a t R e v i s a t t a c h e d as an addendum t o h i s 

a p p e l l a t e b r i e f a document a l l e g e d t o be an a d d i t i o n t o t h e 

c a s e - a c t i o n summary t h a t was f i l e d i n M a r i o n C o u n t y and 

p u r p o r t e d l y s i g n e d b y t h e t r i a l j u d g e . The document i n d i c a t e s 

t h a t t h e j u r y v e r d i c t as t o c o u n t one o f t h e i n d i c t m e n t was 

b e i n g v a c a t e d "as d u p l i c i t o u s o f t h e a g g r a v a t i n g 

c i r c u m s t a n c e s , R o b b e r y i n t h e F i r s t D e g r e e , d u r i n g t h e 

c o m m i s s i o n o f c a p i t a l m u r d e r . " ( R e v i s ' s b r i e f A p p e n d i x B.) 
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However, t h i s document i s n o t c o n t a i n e d i n t h e r e c o r d a n d 

t h e r e f o r e may n o t be c o n s i d e r e d by t h i s c o u r t . 

" T h i s c o u r t may n o t c o n s i d e r m a t t e r s o u t s i d e t h e 
r e c o r d t h a t a r e i n c l u d e d i n an a p p e l l a t e b r i e f . 
W a l - M a r t S t o r e s , I n c . v. Goodman, 789 So. 2d 166, 176 
( A l a . 2 0 0 0 ) . Our supreme c o u r t has e x p l a i n e d : 

" ' " ' [ A ] t t a c h m e n t s t o b r i e f s a r e n o t 
c o n s i d e r e d p a r t o f t h e r e c o r d and t h e r e f o r e 
c a n n o t be c o n s i d e r e d on a p p e a l . ' " Morrow v.  
S t a t e , 928 So. 2d 315, 320 n. 5 ( A l a . C r i m . 
App. 2004) ( q u o t i n g H u f f v. S t a t e , 596 So. 
2d 16, 19 ( A l a . C r i m . App. 1 9 9 1 ) ) . F u r t h e r , 
we c a n n o t c o n s i d e r e v i d e n c e t h a t i s n o t 
c o n t a i n e d i n t h e r e c o r d on a p p e a l b e c a u s e 
t h i s C o u r t ' s a p p e l l a t e r e v i e w " ' i s 
r e s t r i c t e d t o t h e e v i d e n c e and a r g u m e n t s 
c o n s i d e r e d by t h e t r i a l c o u r t . ' " Ex p a r t e  
O l d R e p u b l i c S u r . Co., 733 So. 2d 881, 883 
n. 1 ( A l a . 1999) ( q u o t i n g Andrews v.  
M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 
1 9 9 2 ) , a n d c i t i n g R o d r i g u e z - R a m o s v. J . 
Thomas W i l l i a m s , J r . , M.D., P.C., 580 So. 

1326 ( A l a . 1 9 9 1 ) ) . ' 2d 

" R o b e r t s v. NASCO E q u i p . Co., 986 So. 2d 379, 385 
( A l a . 2 0 0 7 ) . 

H i l d r e t h v. S t a t e , [Ms. 2081079, May 28, 2010] So. 3d , 

( A l a . C i v . App. 2 0 1 0 ) . See a l s o Ex p a r t e Ruggs, 10 So. 3d 

7, 10 n. 2 ( A l a . 2 0 0 8 ) ; Ex p a r t e B r o o k s , 897 So. 2d 1017, 

1020-21 ( A l a . 2 0 0 4 ) ; W i l s o n v. S t a t e , 830 So. 2d 765, 788 

( A l a . C r i m . App. 2 0 0 1 ) . 
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Even i f we c o u l d c o n s i d e r t h i s document, i t was f i l e d on 

A p r i l 26, 2 0 0 7 . 2 7 However, t h e n o t i c e o f a p p e a l i n t h i s c a s e 

was f i l e d on December 12, 2006, and t h e amended n o t i c e o f 

a p p e a l was f i l e d w i t h t h i s c o u r t on December 14, 2006. A t t h a t 

p o i n t , t h e t r i a l c o u r t no l o n g e r h a d j u r i s d i c t i o n t o v a c a t e 

t h e c o n v i c t i o n and s e n t e n c e as t o c o u n t one. R u l e 3 ( a ) ( 2 ) and 

R u l e 4 ( b ) , A l a . R . A p p . P . ; R u l e 2 4 . 1 ( b ) , A l a . R . C r i m . P . See a l s o 

S t e v e n s o n v. S t a t e , [Ms. CR-09-1307, November 5, 2010] So. 

3d , ( A l a . C r i m . App. 2 0 1 0 ) ; Ex p a r t e Denson, [Ms. 

1090952, A u g u s t 13, 2010] So. 3d , ( A l a . 2010) . 

T h e r e f o r e t h i s c a s e i s due t o be remanded t o t h e t r i a l 

c o u r t w i t h o r d e r s t h a t t h e c o u r t v a c a t e one o f t h e c o n v i c t i o n s 

and s e n t e n c e s e n t e r e d a g a i n s t R e v i s . Due r e t u r n s h o u l d be made 

t o t h i s c o u r t w i t h i n 28 da y s o f t h e r e l e a s e o f t h i s o p i n i o n . 

B e c a u s e t h i s c a s e must be remanded t o t h e t r i a l c o u r t f o r 

f u r t h e r p r o c e e d i n g s , we p r e t e r m i t d i s c u s s i o n o f t h e s t a t u t o r y 

a n a l y s i s o f t h e p r o p r i e t y o f t h e d e a t h s e n t e n c e u n t i l r e t u r n 

i s made t o t h i s remand o r d e r . 

REMANDED WITH INSTRUCTIONS. 

W e l c h , Windom, a n d K e l l u m , J J . , c o n c u r . 

2 7The r e c o r d on a p p e a l was f i l e d on M a r c h 8, 2007, and t h e 
s u p p l e m e n t a l r e c o r d was f i l e d on A p r i l 18, 2007. 
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