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t h e c i r c u i t c o u r t ' s d e n i a l o f h i s p e t i t i o n f o r p o s t c o n v i c t i o n 

r e l i e f f i l e d p u r s u a n t t o R u l e 32, A l a . R. C r i m . P. 

I n O c t o b e r 1997, Dunaway was c o n v i c t e d o f c a p i t a l murder 

f o r m u r d e r i n g T r e s s a P a t t e r s o n d u r i n g t h e c o u r s e o f an a r s o n 

and f o r m u r d e r i n g James A n t h o n y P a t t e r s o n , a 2 2 - m o n t h - o l d 

c h i l d , d u r i n g t h e c o u r s e o f an a r s o n . See § 1 3 A - 5 - 4 0 ( a ) ( 9 ) , 

A l a . Code 1975. The j u r y recommended t h a t Dunaway be 

s e n t e n c e d t o l i f e i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y o f 

p a r o l e f o r T r e s s a ' s murder and t o d e a t h f o r James's m u r d e r . 

The c i r c u i t c o u r t f o l l o w e d t h e j u r y ' s r e c o m m e n d a t i o n s . 

Dunaway's c o n v i c t i o n s and s e n t e n c e s were a f f i r m e d on d i r e c t 

a p p e a l . See Dunaway v. S t a t e , 746 So. 2d 1021 ( A l a . C r i m . 

App. 1 9 9 8 ) , a f f ' d , 746 So. 2d 1042 ( A l a . 1 9 9 9 ) , c e r t . d e n i e d , 

529 U.S. 1089 ( 2 0 0 0 ) . T h i s C o u r t i s s u e d t h e c e r t i f i c a t e o f 

j u d g m e n t on November 10, 1999. 

I n A p r i l 2001, Dunaway f i l e d a R u l e 32 p e t i t i o n i n t h e 

B a r b o u r C i r c u i t C o u r t a t t a c k i n g h i s c o n v i c t i o n s and s e n t e n c e s . 

He f i l e d amended p e t i t i o n s i n O c t o b e r 2001 and J a n u a r y 2004. 

E v i d e n t i a r y h e a r i n g s were h e l d i n J a n u a r y 2004, June 2004, and 
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A u g u s t 2004. On December 14, 2006, t h e R u l e 32 c o u r t a d o p t e d 

t h e S t a t e ' s 110-page o r d e r d e n y i n g t h e R u l e 32 p e t i t i o n . T h i s 

a p p e a l f o l l o w e d . 

T h i s C o u r t s e t o u t t h e f o l l o w i n g f a c t s i n o u r o p i n i o n on 

d i r e c t a p p e a l : 

"The e v i d e n c e showed t h a t [ D u n a w a y ] l i v e d w i t h 
h i s g i r l f r i e n d , T r e s s a P a t t e r s o n , and h e r s o n , James 
P a t t e r s o n , i n a m o b i l e home i n B a r b o u r C o u n t y . On 
t h e e v e n i n g o f J a n u a r y 8, 1997, t h e m o b i l e home 
b u r n e d . I n v e s t i g a t o r s s u b s e q u e n t l y d i s c o v e r e d t h e 
b u r n e d b o d i e s o f T r e s s a P a t t e r s o n and James 
P a t t e r s o n , who was 22 months o l d , i n t h e r e m a i n s o f 
t h e m o b i l e home. 

" I n t h e c o u r s e o f h i s i n v e s t i g a t i o n , [ F i r e 
M a r s h a l l E d w a r d ] P a u l k i n t e r v i e w e d [ D u n a w a y ] . 
[Dunaway] made an o r a l s t a t e m e n t and gave a w r i t t e n 
s t a t e m e n t a b o u t t h e f i r e . I n h i s o r a l s t a t e m e n t , 
[Dunaway] c l a i m e d t h a t he was n o t p r e s e n t when t h e 
f i r e b e g a n . He s t a t e d t h a t he had r i d d e n w i t h a 
' c r a c k - h e a d ' i n a r e d p i c k u p t r u c k i n t o C l a y t o n , 
where he hoped t o s e l l some c r a c k c o c a i n e . He 
c l a i m e d t h a t he d e c i d e d n o t t o s e l l t h e c r a c k , t h a t 
t h e man d r o p p e d h im o f f on Highway 239 n e a r h i s 
m o b i l e home, and t h a t he w a l k e d home f r o m t h e r e . 
[Dunaway] c l a i m e d t h a t he f i r s t saw t h e f i r e w h i l e 
he was w a l k i n g home. He s t a t e d t h a t t h e l a s t t i m e he 
saw T r e s s a , she was l y i n g on t h e c o u c h and James was 
w i t h h e r . 
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" S u b s e q u e n t l y , [Dunaway] a d m i t t e d t o P a u l k t h a t 
t h e s t o r y a b o u t t h e man i n t h e r e d t r u c k was n o t 
t r u e . P a u l k t h e n a s k e d [Dunaway] i f he c o u l d t a k e a 
w r i t t e n s t a t e m e n t f r o m him, and t h e a p p e l l a n t 
a g r e e d . I n t h a t s t a t e m e n t , [Dunaway] a d m i t t e d t h a t 
he and T r e s s a had been h a v i n g p r o b l e m s i n t h e i r 
r e l a t i o n s h i p s i n c e T h a n k s g i v i n g o f 1996. He s t a t e d 
t h a t T r e s s a had t o l d h im t o move o u t by December 26, 
1996, t h a t he had n o t moved o u t , and t h a t t h e y had 
been a r g u i n g s i n c e December 26, 1996. On o r a b o u t 
J a n u a r y 5, 1997, when [Dunaway] s t i l l had n o t moved 
o u t , T r e s s a removed h i s c l o t h i n g f r o m t h e m o b i l e 
home. 

"On J a n u a r y 8, 1997, [Dunaway] w a t c h e d o v e r 
James w h i l e T r e s s a was a t work. He s t a t e d t h a t he 
and T r e s s a g o t i n t o a n o t h e r argument when she came 
home f r o m work, and t h a t he p u t a r i f l e t o h i s h e a d 
t o show h i s ' l o v e ' f o r h e r . He c l a i m e d t h a t he 
p u l l e d t h e t r i g g e r , b u t i t d i d n o t f i r e . He t h e n 
l a i d t h e r i f l e on h i s l a p and a c c i d e n t a l l y f i r e d i t 
a t T r e s s a . [Dunaway] s t a t e d t h a t T r e s s a g a s p e d when 
she was s t r u c k by t h e f i r s t b u l l e t . The n o i s e c a u s e d 
him t o p a n i c and he a c c i d e n t a l l y f i r e d t h e r i f l e a 
s e c o n d t i m e . [Dunaway] t o l d P a u l k t h a t a f t e r he 
d e t e r m i n e d t h a t T r e s s a was dead, he s a i d t o James, 
'Man, yo momma's dead.' He t h e n p o u r e d r u b b i n g 
a l c o h o l o v e r T r e s s a ' s body and b e s i d e t h e f i r e p l a c e 
i n t h e l i v i n g room. He l a i d James down n e a r h i s 
m o t h e r ' s body and s e t t h e a l c o h o l on f i r e . He t h e n 
f l e d t o a n e a r b y wooded a r e a and h i d t h e r i f l e . 

"[Dunaway] t e s t i f i e d a t t r i a l i n h i s own 
d e f e n s e . He t e s t i f i e d t h a t h i s m o t h e r s u f f e r e d f r o m 
p a r a n o i d s c h i z o p h r e n i a , and t h a t he had h e a r d v o i c e s 
t e l l i n g h im what t o do s i n c e he was a c h i l d . H i s 
t r i a l t e s t i m o n y a b o u t t h e m u r d e r s was s i m i l a r t o h i s 
s t a t e m e n t t o P a u l k , e x c e p t t h a t he t e s t i f i e d t h a t 
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v o i c e s s t a r t e d t a l k i n g t o him w h i l e he was i n t h e 
m o b i l e home. He s t a t e d t h a t he d i d n o t remember 
e v e r y t h i n g he d i d b e t w e e n t h e t i m e he s h o t T r e s s a 
and t h e t i m e he r e a l i z e d he was i n t h e woods, and he 
added t h a t he was n o t i n c o n t r o l o f h i m s e l f a t t h e 
t i m e . He c o n t e n d e d t h a t he d i d what t h e v o i c e s t o l d 
h i m t o do. He t e s t i f i e d t h a t he made up t h e s t o r y 
a b o u t g o i n g t o C l a y t o n b e c a u s e he was s c a r e d and 
n e r v o u s . He a l s o a d m i t t e d t h a t , i n s p i t e o f h i s 
s t a t e m e n t s i m m e d i a t e l y f o l l o w i n g t h e f i r e , he knew 
T r e s s a and James were i n t h e m o b i l e home when i t was 
b u r n i n g . " 

D a v i s , 746 So. 2d a t 1023-25. 

S t a n d a r d o f R e v i e w 

T h i s p o s t c o n v i c t i o n p r o c e e d i n g was i n i t i a t e d by Dunaway. 

A c c o r d i n g t o R u l e 32.2, A l a . R. C r i m . P., Dunaway has t h e s o l e 

" b u r d e n o f p l e a d i n g and p r o v i n g by a p r e p o n d e r a n c e o f t h e 

e v i d e n c e t h e f a c t s n e c e s s a r y t o e n t i t l e [him] t o r e l i e f . " 

When d i s c u s s i n g t h e b u r d e n o f p l e a d i n g , t h i s C o u r t i n Boyd v. 

S t a t e , 913 So. 2d 1113 ( A l a . C r i m . App. 2 0 0 3 ) , s t a t e d : 

" ' R u l e 32.6(b) r e q u i r e s t h a t t h e p e t i t i o n i t s e l f 
d i s c l o s e t h e f a c t s r e l i e d upon i n s e e k i n g r e l i e f . ' 
B oyd v. S t a t e , 746 So. 2d 364, 406 ( A l a . C r i m . App. 
1 9 9 9 ) . I n o t h e r w o r d s , i t i s n o t t h e p l e a d i n g o f a 
c o n c l u s i o n ' w h i c h , i f t r u e , e n t i t l e [ s ] t h e 
p e t i t i o n e r t o r e l i e f . ' L a n c a s t e r v. S t a t e , 638 So. 
2d 1370 , 1373 ( A l a . C r i m . App. 1 9 9 3 ) . I t i s t h e 
a l l e g a t i o n o f f a c t s i n p l e a d i n g w h i c h , i f t r u e , 
e n t i t l e a p e t i t i o n e r t o r e l i e f . A f t e r f a c t s a r e 
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p l e a d e d , w h i c h , i f t r u e , e n t i t l e t h e p e t i t i o n e r t o 
r e l i e f , t h e p e t i t i o n e r i s t h e n e n t i t l e d t o an 
o p p o r t u n i t y , as p r o v i d e d i n R u l e 32.9, A l a . R. C r i m . 
P., t o p r e s e n t e v i d e n c e p r o v i n g t h o s e a l l e g e d  
f a c t s . " 

913 So. 2d a t 1125. 

"The s t a n d a r d o f r e v i e w on a p p e a l i n a p o s t c o n v i c t i o n 

p r o c e e d i n g i s w h e t h e r t h e t r i a l j u d g e a b u s e d h i s d i s c r e t i o n 

when he d e n i e d t h e p e t i t i o n . Ex p a r t e H e a t o n , 542 So. 2d 931 

( A l a . 1 9 8 9 ) . " E l l i o t t v. S t a t e , 601 So. 2d 1118, 1119 ( A l a . 

C r i m . App. 1 9 9 2 ) . "[W]hen t h e f a c t s a r e u n d i s p u t e d and an 

a p p e l l a t e c o u r t i s p r e s e n t e d w i t h p u r e q u e s t i o n s o f l a w , t h a t 

c o u r t ' s r e v i e w i n a R u l e 32 p r o c e e d i n g i s de novo." Ex p a r t e  

W h i t e , 792 So. 2d 1097, 1098 ( A l a . 2 0 0 1 ) . " M o r e o v e r , 'when 

r e v i e w i n g a c i r c u i t c o u r t ' s r u l i n g s made i n a p o s t c o n v i c t i o n 

p e t i t i o n , we may a f f i r m a r u l i n g i f i t i s c o r r e c t f o r any 

r e a s o n . ' " Lee v. S t a t e , [Ms. CR-07-0054, O c t o b e r 9, 2009] 

So. 3d , ( A l a . C r i m . App. 2 0 0 9 ) , q u o t i n g Bush v. 

S t a t e , [Ms. CR-03-1 902 , May 29, 200 9] So. 3d , 

( A l a . C r i m . App. 2 0 0 9 ) . 
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L a s t , on d i r e c t a p p e a l we r e v i e w e d Dunaway's c o n v i c t i o n 

f o r p l a i n e r r o r . However, t h e p l a i n - e r r o r s t a n d a r d o f r e v i e w 

does n o t a p p l y t o p o s t c o n v i c t i o n p e t i t i o n s f i l e d p u r s u a n t t o 

R u l e 32, A l a . R. C r i m . P., even when t h o s e p e t i t i o n s a t t a c k 

c a p i t a l - m u r d e r c o n v i c t i o n s i n w h i c h t h e d e a t h s e n t e n c e has 

been i m p o s e d . See Hunt v. S t a t e , 940 So. 2d 1041, 1049 ( A l a . 

C r i m . App. 2 0 0 5 ) . 

I 

Dunaway f i r s t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

a d o p t i n g i n t o t o t h e S t a t e ' s p r o p o s e d o r d e r d e n y i n g 

p o s t c o n v i c t i o n r e l i e f b e c a u s e , he a r g u e s , t h e f i n d i n g s o f f a c t 

a r e n o t t h o s e o f t h e c i r c u i t c o u r t ' s . 

"Alabama C o u r t s have r e p e a t e d l y u p h e l d t h e c i r c u i t 

c o u r t ' s a d o p t i o n o f p r o p o s e d o r d e r s d r a f t e d by t h e S t a t e i n 

p o s t c o n v i c t i o n c a s e s . " Hodges v. S t a t e , [Ms. CR-04-1226, 

M a r c h 23, 2007] ___ So. 3d ___ ( A l a . C r i m . App. 2 0 0 7 ) . 

" [ E ] v e n when a c i r c u i t c o u r t a d o p t s a p r o p o s e d o r d e r i n i t s 

e n t i r e t y , t h e p e t i t i o n e r must show t h a t t h e f i n d i n g s o f f a c t 

and c o n c l u s i o n s o f l a w i n t h a t o r d e r a r e ' c l e a r l y e r r o n e o u s ' 
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b e f o r e an a p p e l l a t e c o u r t w i l l r e v e r s e t h e o r d e r s o l e l y on t h e 

b a s i s t h a t t h e o r d e r was s u b m i t t e d by t h e S t a t e . " Hyde v.  

S t a t e , 950 So. 2d 344, 371 ( A l a . C r i m . App. 2 0 0 6 ) . F o r t h e 

r e a s o n s s e t o u t i n t h i s o p i n i o n , we f i n d t h a t t h e c i r c u i t 

c o u r t ' s f i n d i n g s a r e n o t c l e a r l y e r r o n e o u s . T h e r e f o r e , no 

b a s i s f o r r e l i e f e x i s t s r e g a r d i n g t h i s c l a i m . 

I I . 

Dunaway n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

d e n y i n g h i s c l a i m t h a t s e v e r a l j u r o r s f a i l e d t o t r u t h f u l l y 

a n s w e r s q u e s t i o n s d u r i n g v o i r d i r e e x a m i n a t i o n , t h e r e b y , he 

a r g u e s , d e n y i n g him t h e a b i l i t y t o use h i s p e r e m p t o r y s t r i k e s 

e f f e c t i v e l y and t o make any c h a l l e n g e s f o r c a u s e . 

" I t i s t r u e t h a t t h e p a r t i e s i n a c a s e a r e 
e n t i t l e d t o t r u e and h o n e s t a n s w e r s t o t h e i r 
q u e s t i o n s on v o i r d i r e , so t h a t t h e y may e x e r c i s e 
t h e i r p e r e m p t o r y s t r i k e s w i s e l y . See F a b i a n k e v. 
Weaver, 527 So. 2d 1253 ( A l a . 1 988 ). However, n o t 
e v e r y f a i l u r e t o r e s p o n d p r o p e r l y t o q u e s t i o n s 
p r o p o u n d e d d u r i n g v o i r d i r e ' a u t o m a t i c a l l y e n t i t l e s 
[ t h e d e f e n d a n t ] t o a new t r i a l o r r e v e r s a l o f t h e 
c a u s e on a p p e a l . ' Freeman v. H a l l , 28 6 A l a . 161, 
166, 238 So. 2d 330, 335 ( 1 9 7 0 ) ; see a l s o Dawson v.  
S t a t e , [710 So. 2d 472] a t 474 [ ( A l a . 1997 ) ] ; and 
Reed v. S t a t e , [547 So. 2d 596 ( A l a . 1 9 8 9 ) ] . As 
s t a t e d p r e v i o u s l y , t h e p r o p e r s t a n d a r d t o a p p l y i n 
d e t e r m i n i n g w h e t h e r a p a r t y i s e n t i t l e d t o a new 
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t r i a l i n t h i s c i r c u m s t a n c e i s 'whether t h e d e f e n d a n t 
m i g h t have been p r e j u d i c e d by a v e n i r e m e m b e r ' s 
f a i l u r e t o make a p r o p e r r e s p o n s e . ' Ex p a r t e  
S t e w a r t , 659 So. 2d [122] a t 124 [ ( A l a . 1 9 9 3 ) ] . 
F u r t h e r , t h e d e t e r m i n a t i o n o f w h e t h e r a p a r t y m i g h t 
have been p r e j u d i c e d , i . e . , w h e t h e r t h e r e was 
p r o b a b l e p r e j u d i c e , i s a m a t t e r w i t h i n t h e t r i a l 
c o u r t ' s d i s c r e t i o n . " 

Ex p a r t e Dobyne, 805 So. 2d 763, 771-72 ( A l a . 2001) ( f o o t n o t e 

o m i t t e d ) . 

"The Supreme C o u r t i n Ex p a r t e D o b y n e [ , 805 So. 
2d 763 ( A l a . 2 0 0 1 ) , ] i d e n t i f i e d f a c t o r s t o be u s e d 
t o d e t e r m i n e w h e t h e r p r o b a b l e p r e j u d i c e e x i s t e d . The 
f a c t o r s i n c l u d e t h e t e m p o r a l r e m o t e n e s s o f t h e 
e v e n t , t h e a m b i g u i t y o f t h e q u e s t i o n a s k e d , and t h e 
j u r o r ' s w i l l f u l n e s s i n p r o v i d i n g i n a c c u r a t e 
i n f o r m a t i o n . 805 So. 2d a t 772. 

"'The f o r m o f p r e j u d i c e t h a t w o u l d 
e n t i t l e a p a r t y t o r e l i e f f o r a j u r o r ' s 
n o n d i s c l o s u r e o r f a l s i f i c a t i o n i n v o i r d i r e 
w o u l d be i t s e f f e c t , i f any, t o c a u s e t h e 
p a r t y t o f o r g o c h a l l e n g i n g t h e j u r o r f o r 
c a u s e o r e x e r c i s i n g a p e r e m p t o r y c h a l l e n g e 
t o s t r i k e t h e j u r o r . Ex p a r t e L e d b e t t e r , 
404 So. 2d 731 ( A l a . 1 9 8 1 ) ; W a r r i c k v. 
S t a t e , 460 So. 2d 320 ( A l a . C r i m . App. 
1 9 8 4 ) ; and L e a c h v. S t a t e , 31 A l a . App. 
390 , 18 So. 2d 285 (1944 ). I f t h e p a r t y 
e s t a b l i s h e s t h a t t h e j u r o r ' s d i s c l o s u r e o f 
t h e t r u t h w o u l d have c a u s e d t h e p a r t y 
e i t h e r t o ( s u c c e s s f u l l y ) c h a l l e n g e t h e 
j u r o r f o r c a u s e o r t o e x e r c i s e a p e r e m p t o r y 
c h a l l e n g e t o s t r i k e t h e j u r o r , t h e n t h e 
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p a r t y has made a p r i m a f a c i e s h o w i n g o f 
p r e j u d i c e . I d . ' " 

McGahee v. S t a t e , 885 So. 2d 1 91 , 203-04 ( A l a . C r i m . App. 

2 0 0 3 ) , q u o t i n g i n p a r t Ex p a r t e Dobyne, 805 So. 2d a t 772-73. 

With these p r i n c i p l e s i n mind we r e v i e w Dunaway's c l a i m s . 

A. 

F i r s t , Dunaway contends t h a t j u r o r L.L. 2 f a i l e d t o 

d i s c l o s e d u r i n g v o i r d i r e e x a m i n a t i o n t h a t a f a m i l y member had 

been the v i c t i m o f a cri m e . A t the Rule 32 e v i d e n t i a r y 

h e a r i n g , L.L. t e s t i f i e d t h a t she had a f a m i l y member who had 

been the v i c t i m o f a s h o o t i n g i n the f a m i l y member's home; she 

d i d not i d e n t i f y the f a m i l y member's r e l a t i o n s h i p t o her. 

Dunaway p l e a d e d i n h i s c o n s o l i d a t e d p e t i t i o n t h a t L.L.'s 

" c o u s i n " had been the v i c t i m o f a v i o l e n t c r i m e . (C.R. 491.) 

The c i r c u i t c o u r t s t a t e d the f o l l o w i n g i n r e g a r d t o t h i s 

c l a i m : 

"Dunaway contends j u r o r [ L . L . ] d i d not d i s c l o s e 
d u r i n g v o i r d i r e t h a t a member o f her f a m i l y was a 
v i c t i m o f a s h o o t i n g . A c c o r d i n g t o Dunaway, i f 
[ L . L . ] had d i v u l g e d t h i s i n f o r m a t i o n , h i s t r i a l 
c o u n s e l would have removed her by a f o r - c a u s e 
c h a l l e n g e or by e x e r c i s i n g a peremptory s t r i k e . 

2 I n i t i a l s are used t o p r o t e c t the anonymity o f the j u r o r s . 
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"Dunaway's c o l l a t e r a l c o u n s e l d i d not ask [ t r i a l 
c o u n s e l ] i f the y would have removed [ L . L . ] i f she 
had i n d i c a t e d she was r e l a t e d t o a s h o o t i n g v i c t i m . 
F u r t h e r , [ L . L . ] i n d i c a t e d a t the h e a r i n g t h a t i f she 
d i d not i n f o r m defense c o u n s e l and the p r o s e c u t o r 
one o f her r e l a t i v e s was the v i c t i m o f a s h o o t i n g i t 
was because she was not asked or d i d not u n d e r s t a n d 
the q u e s t i o n . In any event, [L.L.] a f f i r m a t i v e l y 
i n d i c a t e d t h a t the f a c t her r e l a t i v e had been the 
v i c t i m of a s h o o t i n g d i d not a f f e c t her 
d e l i b e r a t i o n s i n Dunaway's case and t h a t she based 
her v e r d i c t s and s e n t e n c i n g recommendations on the 
ev i d e n c e a t t r i a l and the t r i a l c o u r t ' s j u r y 
i n s t r u c t i o n s . 

"The Court f i n d s t h i s a l l e g a t i o n of j u r o r 
misconduct i s w i t h o u t m e r i t . Rule 3 2 . 7 ( d ) , A l a . R. 
Crim. P. In the a l t e r n a t i v e , the Court f i n d s Dunaway 
f a i l e d t o meet h i s burden of p r o v i n g by a 
preponderance of e v i d e n c e t h a t t h i s a l l e g a t i o n of 
j u r o r misconduct might have caused him t o be 
p r e j u d i c e d as r e q u i r e d by Rule 32.3, A l a . R. Crim. 
P." 

(C.R. 663-64.) 

We have examined the r e c o r d of Dunaway's t r i a l . 3 The 

r e c o r d i n d i c a t e s t h a t d u r i n g v o i r d i r e e x a m i n a t i o n the e n t i r e 

v e n i r e was asked i f t h e y had a f a m i l y member or a f r i e n d who 

had been the v i c t i m of a crime. L.L. d i d not respond t o t h i s 

q u e s t i o n . Dunaway a s s e r t s t h a t the j u r o r s were asked t h r e e 

times i f t h e y had a f a m i l y member who had been the v i c t i m of 

3 T h i s Court may tak e j u d i c i a l n o t i c e of i t s r e c o r d s i n 
Dunaway's d i r e c t a p p e a l . See N e t t l e s v. S t a t e , 731 So. 2d 626 
(A l a . Crim. App. 1998). 
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a c r i m e . However, the v e n i r e was q u e s t i o n e d i n t h r e e p a n e l s 

and each p a n e l was asked the same q u e s t i o n . P o s t c o n v i c t i o n 

c o u n s e l asked L.L. v e r y few q u e s t i o n s -- her d i r e c t 

e x a m i n a t i o n c o n s i s t s of a p p r o x i m a t e l y two pages of t r a n s c r i p t . 

L.L. was not asked what her r e l a t i o n s h i p was t o the f a m i l y 

member. A l s o , on c r o s s - e x a m i n a t i o n L.L. responded t h a t she 

d i d not hear a q u e s t i o n r e l a t e d t o her f a m i l y and t h a t the 

f a c t t h a t a f a m i l y member had been the v i c t i m of a s h o o t i n g 

had no impact on her v e r d i c t i n Dunaway's case. A l s o , 

Dunaway's c o u n s e l were not asked whether they would have 

s t r u c k L.L. f o r cause had she answered the q u e s t i o n s . We 

agree w i t h the c i r c u i t c o u r t t h a t Dunaway was due no r e l i e f i n 

r e g a r d t o j u r o r L.L. because he f a i l e d t o meet h i s burden of 

p r o o f . 

B. 

Second, Dunaway argues t h a t s e v e r a l j u r o r s f a i l e d t o 

d i s c l o s e t h e i r c o n n e c t i o n t o the d i s t r i c t a t t o r n e y -- Boyd 

Whigham. S p e c i f i c a l l y , he a s s e r t s t h a t j u r o r E.B. f a i l e d t o 

d i s c l o s e t h a t the d i s t r i c t a t t o r n e y had p r e v i o u s l y r e p r e s e n t e d 

her i n a c u s t o d y d i s p u t e r e l a t e d t o her granddaughter and t h a t 

j u r o r M.B. f a i l e d t o d i s c l o s e t h a t she had worked f o r the 
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d i s t r i c t a t t o r n e y as a maid i n h i s home and t h a t he had 

p r e v i o u s l y r e p r e s e n t e d her i n a d i v o r c e a c t i o n . 

The c i r c u i t c o u r t s t a t e d the f o l l o w i n g i n i t s o r d e r 

d e n y i ng r e l i e f r e g a r d i n g j u r o r E.B.: 

"Dunaway contends j u r o r [ E . B . ] d i d not d i s c l o s e 
i n her j u r o r q u e s t i o n n a i r e t h a t she knew Boyd 
Whigham, the Barbour County D i s t r i c t A t t o r n e y , 
b e f o r e t r i a l . A c c o r d i n g t o Dunaway, Mr. Whigham 
' p r o v i d e d l e g a l a s s i s t a n c e i n a c h i l d c u s t o d y s u i t 
r e g a r d i n g her granddaughter d u r i n g the 1980s.' 

" A c c o r d i n g t o Dunaway, i f [ E . B . ] had d i v u l g e d 
t h i s i n f o r m a t i o n , h i s t r i a l c o u n s e l would have 
removed her by a f o r - c a u s e c h a l l e n g e or by 
e x e r c i s i n g a peremptory s t r i k e . 

"Dunaway's c o l l a t e r a l c o u n s e l d i d not ask [ t r i a l 
c o u n s e l ] i f they would have removed [ E . B . ] i f she 
had d i s c l o s e d t h i s i n f o r m a t i o n . F u r t h e r , a t the 
e v i d e n t i a r y h e a r i n g , [ E . B . ] i n d i c a t e d Whigham's 
p r i o r r e p r e s e n t a t i o n had no b e a r i n g a t a l l on her 
a b i l i t y t o s i t on Dunaway's case. A c c o r d i n g t o 
[ E . B . ] , she based her v e r d i c t s and s e n t e n c i n g 
recommendations on the ev i d e n c e p r e s e n t e d a t 
Dunaway's t r i a l . 

"The C o u r t f i n d s t h i s a l l e g a t i o n of j u r o r 
misconduct i s w i t h o u t m e r i t . Rule 3 2 . 7 ( d ) , A l a . R. 
Crim. P. I n the a l t e r n a t i v e , the Co u r t f i n d s Dunaway 
f a i l e d t o meet h i s burden of p r o v i n g by a 
preponderance of e v i d e n c e t h a t t h i s a l l e g a t i o n of 
j u r o r m isconduct might have caused him t o be 
p r e j u d i c e d as r e q u i r e d by Rule 32.3, A l a . R. Crim. 
P." 

(C.R. 662-63.) 
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The r e c o r d i n d i c a t e s t h a t the j u r y was asked i f the 

d i s t r i c t a t t o r n e y had p r e v i o u s l y r e p r e s e n t e d any one of them 

w h i l e he was i n p r i v a t e p r a c t i c e . J u r o r E.B. d i d not respond. 

D u r i n g the p o s t c o n v i c t i o n h e a r i n g E.B. s a i d t h a t i n the e a r l y 

1980s her "son" had r e t a i n e d Whigham t o r e p r e s e n t him i n a 

cu s t o d y d i s p u t e i n v o l v i n g her granddaughter. She s a i d t h a t 

Whigham's r e p r e s e n t a t i o n of her son had no b e a r i n g on her 

v e r d i c t i n Dunaway's case. (R. 260.) 

In r e g a r d t o j u r o r M.B., t h e c i r c u i t c o u r t s t a t e d : 

"Dunaway a l l e g e d t h a t a l t e r n a t e j u r o r [M.B.] d i d 
no t d i s c l o s e d u r i n g v o i r d i r e t h a t [ t h e d i s t r i c t 
a t t o r n e y ] had done l e g a l w o rk f o r h e r when he was i n 
p r i v a t e p r a c t i c e , t h a t she had w o r k e d a t h i s house 
as a m a i d , and t h a t she had h e a r d a b o u t t h e f a c t s o f 
t h e c a s e . A c c o r d i n g t o Dunaway, i f [M.B.] had 
d i v u l g e d t h i s i n f o r m a t i o n , h i s t r i a l c o u n s e l w o u l d 
have removed h e r by a f o r - c a u s e c h a l l e n g e o r by 
e x e r c i s i n g a p e r e m p t o r y s t r i k e . 

"Dunaway's c o l l a t e r a l c o u n s e l d i d n o t a s k [ t r i a l 
c o u n s e l ] i f t h e y w o u l d have removed [M.B.] i f she 
had d i s c l o s e d t h i s i n f o r m a t i o n . M o r e o v e r , t h e t r i a l 
r e c o r d i n d i c a t e s t h a t [M.B.] s e r v e d as an a l t e r n a t e 
j u r o r and was e x c u s e d b e f o r e t h e j u r y ' s g u i l t p h a s e 
d e l i b e r a t i o n s b e g a n . Dunaway p r e s e n t e d no e v i d e n c e 
[M.B.] d i s c u s s e d h e r p a s t a s s o c i a t i o n s w i t h Mr. 
Whigham w i t h members o f h i s j u r y . I f , f o r some 
r e a s o n , [M.B.] f a i l e d t o answer q u e s t i o n s d u r i n g 
v o i r d i r e i t w o u l d n o t have c a u s e d Dunaway t o be 
p r e j u d i c e d . See Reeves v. S t a t e , 807 So. 2d 18, 32 
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( A l a . C r i m . App. 2 0 0 0 ) ( h o l d i n g ' [ t ] h e r e [was] 
s i m p l y no p o s s i b i l i t y ' Reeves was harmed by j u r o r s ' 
f a i l u r e t o r e c a l l t h e i r r emote c o n n e c t i o n s w i t h 
R eeves and t h e v i c t i m b e c a u s e b o t h were e x c u s e d 
b e f o r e j u r y d e l i b e r a t i o n s began and t h e r e was no 
e v i d e n c e t h e y i n f o r m e d o t h e r j u r o r s a b o u t t h e i r 
c o n n e c t i o n s w i t h t h e c a s e ) . 

"The C o u r t f i n d s t h a t t h i s a l l e g a t i o n o f j u r o r 
m i s c o n d u c t i s w i t h o u t m e r i t . R u l e 3 2 . 7 ( d ) , A l a . R. 
C r i m . P. I n t h e a l t e r n a t i v e , t h e C o u r t f i n d s Dunaway 
f a i l e d t o meet h i s b u r d e n o f p r o v i n g by a 
p r e p o n d e r a n c e o f e v i d e n c e t h a t t h i s a l l e g a t i o n o f 
j u r o r m i s c o n d u c t m i g h t have c a u s e d him t o be 
p r e j u d i c e d as r e q u i r e d by R u l e 32.3, A l a . R. C r i m . 
P." 

(C.R. 664-65.) 

Dunaway a s s e r t s t h a t M.B. responded on her q u e s t i o n n a i r e 

t h a t she d i d not know anyone i n the d i s t r i c t a t t o r n e y ' s 

o f f i c e . However, the t r i a l r e c o r d shows t h a t a t the b e g i n n i n g 

of the v o i r d i r e e x a m i n a t i o n M.B. responded t o a q u e s t i o n 

whether she had any problem t h a t would make i t d i f f i c u l t f o r 

her t o s e r v e on the j u r y . M.B. t o l d the c i r c u i t c o u r t t h a t 

she c o u l d not r e a d v e r y w e l l . 

A t the Rule 32 e v i d e n t i a r y h e a r i n g M.B. t e s t i f i e d t h a t 

she had worked f o r Whigham as a maid i n h i s home, t h a t she had 

had l i t t l e c o n t a c t w i t h him because she d e a l t w i t h h i s w i f e , 

and t h a t i n 1984 he had r e p r e s e n t e d her i n a d i v o r c e a c t i o n . 
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Dunaway was t r i e d i n 1997. M.B. d i d not t e s t i f y when she had 

worked f o r Whigham. A l s o , M.B. was an a l t e r n a t e and was 

excused b e f o r e the j u r y s t a r t e d i t s d e l i b e r a t i o n s . Nor was 

M.B. q u e s t i o n e d about whether she d i s c u s s e d her r e l a t i o n s h i p 

w i t h any of the o t h e r j u r o r s . 

There i s no i n d i c a t i o n t h a t the c i r c u i t c o u r t abused i t s 

c o n s i d e r a b l e d i s c r e t i o n i n denying Dunaway r e l i e f on h i s 

c l a i m s r e l a t e d t o j u r o r s E.B. and M.B. 

C. 

Dunaway next argues t h a t j u r o r W.H. committed j u r o r 

misconduct by v i s i t i n g the scene of the crime. S p e c i f i c a l l y , 

he argues t h a t he i s e n t i t l e d t o a new t r i a l because W.H. 

v i s i t e d the burned t r a i l e r i n which the v i c t i m s ' b o d i e s were 

found. 

The c i r c u i t c o u r t s t a t e d the f o l l o w i n g when de n y i n g 

r e l i e f on t h i s c l a i m : 

"The l a s t j u r o r w i t n e s s c a l l e d by Dunaway's 
c o l l a t e r a l c o u n s e l was [W.H.]. [W.H.'s] t e s t i m o n y 
was c o n t i n u e d u n t i l August 17, 2004, due t o h i s 
h e a l t h . Dunaway a l l e g e d t h a t [W.H.] drove t o the 
crime scene d u r i n g the t r i a l 'so t h a t he c o u l d 
b e t t e r u n d e r s t a n d the ev i d e n c e p r e s e n t e d a t t r i a l . ' 
Dunaway contends [W.H.'s] v i s i t t o the crime scene 
p r e j u d i c e d him 'because [W.H.] was a b l e t o c o n s i d e r 
and t o communicate t o h i s f e l l o w j u r o r s e x t r a 
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j u d i c i a l i n f o r m a t i o n t h a t [Dunaway] had no 
o p p o r t u n i t y t o c h a l l e n g e or r e b u t . ' 

"At the time of the e v i d e n t i a r y h e a r i n g , [W.H.] 
was 88 years o l d and i n f a i l i n g h e a l t h . When asked 
on d i r e c t e x a m i n a t i o n i f he went t o the crime scene 
w h i l e he was a j u r o r , [W.H.] answered yes. [W.H.] 
s a i d he saw where the baby was burned and t h a t the 
t r a i l e r was 'burned p r e t t y bad.' I n 
c r o s s - e x a m i n a t i o n , however, [W.H.] i n d i c a t e d t h a t he 
thought he v i s i t e d the t r a i l e r b e f o r e Dunaway's 
t r i a l w i t h a group of p e o p l e . When asked by t h i s 
C o u r t whether he c o u l d have co n f u s e d g o i n g t o the 
crime scene w i t h l o o k i n g a t p i c t u r e s of i t a d m i t t e d 
i n t o e v i d e n c e , [W.H.] a g a i n s a i d he went t o the 
scene. 

"[W.H.] appeared sure he went t o the crime 
scene. What h i s t e s t i m o n y l e f t u n c l e a r i s when. 
There i s n o t h i n g i n the r e c o r d i n d i c a t i n g the j u r y 
went t o the crime scene d u r i n g the t r i a l . A t the 
e v i d e n t i a r y h e a r i n g , [ a n o t h e r j u r o r ] s a i d she d i d 
not r e c a l l the j u r y g o i n g t o the crime scene. [ E . B . ] 
and [ a n o t h e r j u r o r ] e m p h a t i c a l l y s a i d the j u r y d i d 
not go t o the crime scene. The burden of p r o v i n g 
t h a t [W.H.] v i s i t e d the crime scene d u r i n g the t r i a l 
r e s t e d e n t i r e l y on Dunaway and h i s c o l l a t e r a l 
c o u n s e l . See Ex p a r t e Dawson, 710 So. 2d 472, 475 
( A l a . 1997) ( h o l d i n g 'a defendant s e e k i n g a new 
t r i a l on the b a s i s of j u r o r misconduct has the 
i n i t i a l burden t o prove t h a t a j u r o r or j u r o r s d i d 
i n f a c t commit the a l l e g e d m i s c o n d u c t ' ) . Because 
[W.H.'s] t e s t i m o n y was c o n f l i c t i n g , t o say the 
l e a s t , t h i s C o u r t cannot f i n d t h a t Dunaway has met 
h i s burden of p r o v i n g t h i s a l l e g a t i o n of j u r o r 
misconduct by a preponderance of the ev i d e n c e as 
r e q u i r e d by Rule 32.3, A l a . R. Crim. P. 

"Moreover, even assuming [W.H.] i m p r o p e r l y 
v i s i t e d the crime scene d u r i n g Dunaway's t r i a l , 
t h e r e was no ev i d e n c e p r e s e n t e d a t the e v i d e n t i a r y 
h e a r i n g a f f i r m a t i v e l y p r o v i n g i t a f f e c t e d [W.H.'s] 
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v e r d i c t s or s e n t e n c i n g recommendations. Dunaway's 
c o l l a t e r a l c o u n s e l d i d not ask [W.H.] whether he 
c o n s i d e r e d h i s v i s i t as ev i d e n c e nor d i d the y ask 
[W.H.] whether i t had any a f f e c t on h i s v e r d i c t s or 
s e n t e n c i n g recommendations. F u r t h e r , Dunaway's 
c o l l a t e r a l c o u n s e l a l s o d i d not e l i c i t any t e s t i m o n y 
from any of the o t h e r j u r o r s or the a l t e r n a t e j u r o r 
c a l l e d a t the June 2004 h e a r i n g showing t h a t [W.H.] 
had d i s c l o s e d t o them any i n f o r m a t i o n about the 
crime scene. None of the i n d i v i d u a l s c a l l e d t o 
t e s t i f y a t the June 2004 p r o c e e d i n g i n d i c a t e d [W.H.] 
ever d i s c l o s e d any i n f o r m a t i o n from v i s i t i n g the 
crime scene. See Reed v. S t a t e , 547 So. 2d 596, 598 
(A l a . 1989) ( h o l d i n g t h a t ' [b]ecause the defendant 
i n t h i s case has f a i l e d t o show t h a t the experiment 
[conducted by a j u r o r ] r e s u l t e d i n the i n t r o d u c t i o n 
of f a c t s t h a t might have u n l a w f u l l y i n f l u e n c e d the 
v e r d i c t r endered, we f i n d t h a t the j u r o r ' s a c t i o n 
does not war r a n t a new t r i a l ' ) ; see a l s o Reynolds v.  
C i t y of Birmingham, 723 So. 2d 822, 826 ( A l a . Crim. 
App. 1998) ( f i n d i n g t h a t j u r o r misconduct d i d not 
war r a n t a new t r i a l because ' [ t ] h e j u r o r s i n the 
p r e s e n t case a l l s t a t e d t h a t they were b a s i n g t h e i r 
d e c i s i o n on the o f f i c e r s ' t e s t i m o n y r a t h e r than any 
statements of a l l e g a t i o n s coming from the 
i n v e s t i g a t i n g j u r o r ' ) ; Ex p a r t e Dawson, 710 So. 2d 
a t 476 ( h o l d i n g '[b]ecause Dawson f a i l e d t o show 
t h a t the j u r o r ' s v i e w i n g of the crime scene r e s u l t e d 
i n the i n t r o d u c t i o n of f a c t s t h a t might have 
u n l a w f u l l y i n f l u e n c e d the j u r y ' s v e r d i c t , a new 
t r i a l i s not w a r r a n t e d ' ) . 

"Even i f t h i s C o u r t were t o f i n d Dunaway had met 
h i s i n i t i a l burden of p r o v i n g [W.H.] had committed 
misconduct, the C o u r t c o n c l u d e s t h a t Dunaway f a i l e d 
t o meet h i s burden of p r o v i n g he might have been 
p r e j u d i c e d by t h i s misconduct by a preponderance of 
evi d e n c e as r e q u i r e d by Rule 32.3, A l a . R. Crim. P." 

(C.R. 669-71.) 
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The c i r c u i t c o u r t ' s f i n d i n g s are c o n s i s t e n t w i t h Alabama 

law. As we s t a t e d i n Minshew v. S t a t e , 594 So. 2d 703 ( A l a . 

Crim. App. 1 9 9 1 ) : 

" ' J u r o r misconduct w i l l j u s t i f y a new t r i a l when 
i t i n d i c a t e s b i a s or c o r r u p t i o n , or when the 
misconduct a f f e c t e d the v e r d i c t , or when from the 
extraneous f a c t s p r e j u d i c e may be presumed as a 
ma t t e r of law.' W h i t t e n v. A l l s t a t e I n s . Co., 447 
So. 2d 655, 658 ( A l a . 1984) . As a g e n e r a l r u l e , 
'[w]here e x t r a n e o u s m a t e r i a l [ i s ] i n t r o d u c e d i n t o 
the j u r y ' s d e l i b e r a t i o n s , ... a c t u a l p r e j u d i c e 
[must] be shown t o work a r e v e r s a l of the v e r d i c t . ' 
N i c h o l s v. Seaboard C o a s t l i n e Ry., 341 So. 2d 671, 
672 ( A l a . 1976) . However, i t i s a l i g h t burden 
p l a c e d upon the defendant t o show p r e j u d i c e based on 
misconduct which might have i n f l u e n c e d the v e r d i c t . 
Ex p a r t e Troha, 462 So. 2d 953, 954 ( A l a . 1984)." 

594 So. 2d a t 716. 

W.H.'s t e s t i m o n y a t the e v i d e n t i a r y h e a r i n g c l e a r l y 

i n d i c a t e s t h a t he was v e r y c o n f u s e d -- a c o n d i t i o n not u n u s u a l 

f o r an i n d i v i d u a l who was 88 years o l d . W.H. c o u l d not 

d e f i n i t i v e l y say when he v i s i t e d the scene. Nor was W.H. 

asked what he saw as a r e s u l t of t h a t v i s i t . I t i s u n c l e a r 

whether t h e r e was any misconduct i n t h i s case. N e i t h e r i s 

t h e r e any i n d i c a t i o n t h a t W.H. d i s c u s s e d h i s v i s i t w i t h any of 

h i s f e l l o w j u r o r s . "Because [Dunaway] f a i l e d t o show t h a t 

[W.H.'s] v i e w i n g of the crime scene r e s u l t e d i n the 

i n t r o d u c t i o n of f a c t s t h a t might have u n l a w f u l l y i n f l u e n c e d 
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the j u r y ' s v e r d i c t , " Dunaway f a i l e d t o e s t a b l i s h t h a t he i s 

e n t i t l e d t o r e l i e f . See Dawson v. S t a t e , 710 So. 2d 472, 476 

( A l a . 1997). 

Moreover, Dunaway t e s t i f i e d a t t r i a l t h a t he a c c i d e n t a l l y 

shot T r e s s a and t h a t he s e t her on f i r e because v o i c e s t o l d 

him t o "send her t o h e l l . " He f u r t h e r s t a t e d t h a t he d i d not 

know t h a t the baby was i n the t r a i l e r . Thus, the q u e s t i o n f o r 

the j u r y was Dunaway's mental s t a t e a t the time of the 

murders, not whether he s e t the t r a i l e r on f i r e . We are 

c o n f i d e n t t h a t even i f W.H. had v i s i t e d the scene where the 

t r a i l e r was burned i t would have had no e f f e c t on the 

p r o c e e d i n g s . 

A c c o r d i n g l y , Dunaway f a i l e d t o meet h i s burden of p r o o f 

i n r e g a r d t o h i s c l a i m r e l a t e d t o j u r o r W.H. 

I I I . 

Dunaway next argues t h a t h i s c o u n s e l were i n e f f e c t i v e a t 

the p e n a l t y phase of h i s c a p i t a l - m u r d e r t r i a l . He c i t e s 

s e v e r a l d i f f e r e n t grounds i n s u p p o r t of t h i s c o n t e n t i o n . 

To p r e v a i l on a c l a i m of i n e f f e c t i v e a s s i s t a n c e of 

c o u n s e l a p e t i t i o n e r must show: (1) t h a t c o u n s e l ' s 

performance was d e f i c i e n t ; and (2) t h a t the p e t i t i o n e r was 
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p r e j u d i c e d by c o u n s e l ' s d e f i c i e n t performance. See S t r i c k l a n d 

v. Washington, 466 U.S. 668 (1984). 

" J u d i c i a l s c r u t i n y of c o u n s e l ' s performance must 
be h i g h l y d e f e r e n t i a l . I t i s a l l too t e m p t i n g f o r a 
defendant t o second-guess c o u n s e l ' s a s s i s t a n c e a f t e r 
c o n v i c t i o n or adverse s e n t e n c e , and i t i s a l l too 
easy f o r a c o u r t , examining c o u n s e l ' s defense a f t e r 
i t has p r o v e d u n s u c c e s s f u l , t o conclude t h a t a 
p a r t i c u l a r a c t or o m i s s i o n of c o u n s e l was 
u n r e a s o n a b l e . Cf. Engle v. I s a a c , 456 U.S. 107, 
133-34[, 102 S.Ct. 1558, 71 L.Ed.2d 783] (1982). A 
f a i r assessment of a t t o r n e y performance r e q u i r e s 
t h a t e v e r y e f f o r t be made to e l i m i n a t e the 
d i s t o r t i n g e f f e c t s of h i n d s i g h t , t o r e c o n s t r u c t the 
c i r c u m s t a n c e s of c o u n s e l ' s c h a l l e n g e d conduct, and 
t o e v a l u a t e the conduct from c o u n s e l ' s p e r s p e c t i v e 
a t the time. Because of the d i f f i c u l t i e s i n h e r e n t i n 
making the e v a l u a t i o n , a c o u r t must i n d u l g e a s t r o n g 
presumption t h a t c o u n s e l ' s conduct f a l l s w i t h i n the 
wide range of r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e ; 
t h a t i s , the defendant must overcome the presumption 
t h a t , under the c i r c u m s t a n c e s , the c h a l l e n g e d a c t i o n 
'might be c o n s i d e r e d sound t r i a l s t r a t e g y . ' See 
M i c h e l v. L o u i s i a n a , [350 U.S. 9 1 ] , a t 101[, 76 
S.Ct. 158, 100 L.Ed. 83 (1955)]. There are c o u n t l e s s 
ways to p r o v i d e e f f e c t i v e a s s i s t a n c e i n any g i v e n 
case. Even the b e s t c r i m i n a l defense a t t o r n e y s would 
not defend a p a r t i c u l a r c l i e n t i n the same way." 

S t r i c k l a n d v. Washington, 466 U.S. a t 689. 

"[T]he purpose of i n e f f e c t i v e n e s s r e v i e w i s not t o 
grade c o u n s e l ' s performance. See S t r i c k l a n d [v.  
Washington], [466 U.S. 668,] 104 S.Ct. [2052] a t 
2065 [ ( 1 9 8 4 ) ] ; see a l s o White v. S i n g l e t a r y , 972 
F.2d 1218, 1221 (11th C i r . 1992) ('We are not 
i n t e r e s t e d i n g r a d i n g l a w y e r s ' performances; we are 
i n t e r e s t e d i n whether the a d v e r s a r i a l p r o c e s s a t 
t r i a l , i n f a c t , worked a d e q u a t e l y . ' ) . We r e c o g n i z e 
t h a t ' [ r ] e p r e s e n t a t i o n i s an a r t , and an a c t or 
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o m i s s i o n t h a t i s u n p r o f e s s i o n a l i n one case may be 
sound or even b r i l l i a n t i n a n o t h e r . ' S t r i c k l a n d , 104 
S.Ct. a t 2067. D i f f e r e n t l a w y e r s have d i f f e r e n t 
g i f t s ; t h i s f a c t , as w e l l as d i f f e r i n g c i r c u m s t a n c e s 
from case t o case, means the range of what might be 
a r e a s o n a b l e approach a t t r i a l must be broad. To 
s t a t e the o b v i o u s : the t r i a l l a w y e r s , i n e v e r y case, 
c o u l d have done something more or something 
d i f f e r e n t . So, o m i s s i o n s are i n e v i t a b l e . But, the 
i s s u e i s not what i s p o s s i b l e or 'what i s prudent or 
a p p r o p r i a t e , but o n l y what i s c o n s t i t u t i o n a l l y 
c o m p e l l e d . ' Burger v. Kemp, 483 U.S. 776, 107 S.Ct. 
3114, 3126, 97 L.Ed.2d 638 (1987). 

"  

"Because the r e a s o n a b l e n e s s of c o u n s e l ' s a c t s 
( i n c l u d i n g what i n v e s t i g a t i o n s are rea s o n a b l e ) 
depends ' c r i t i c a l l y ' upon ' i n f o r m a t i o n s u p p l i e d by 
the [ p e t i t i o n e r ] ' or 'the [ p e t i t i o n e r ] ' s own 
statements or a c t i o n s , ' e v i d e n c e of a p e t i t i o n e r ' s 
statements and a c t s i n d e a l i n g w i t h c o u n s e l i s 
h i g h l y r e l e v a n t t o i n e f f e c t i v e a s s i s t a n c e c l a i m s . 
S t r i c k l a n d , 104 S.Ct. a t 2066. '[An] i n q u i r y i n t o 
c o u n s e l ' s c o n v e r s a t i o n s w i t h the [ p e t i t i o n e r ] may be 
c r i t i c a l t o a p r o p e r assessment of c o u n s e l ' s 
i n v e s t i g a t i o n d e c i s i o n s , j u s t as i t may be c r i t i c a l 
t o a p r o p e r assessment of c o u n s e l ' s o t h e r l i t i g a t i o n 
d e c i s i o n s . ' I d . ('[W]hen a defendant has g i v e n 
c o u n s e l reason t o b e l i e v e t h a t p u r s u i n g c e r t a i n 
i n v e s t i g a t i o n s would be f r u i t l e s s or even h a r m f u l , 
c o u n s e l ' s f a i l u r e t o pursue those i n v e s t i g a t i o n s may 
not l a t e r be c h a l l e n g e d as u n r e a s o n a b l e . ' ) . " 

Chandler v. U n i t e d S t a t e s , 218 F.3d 1305, 1313-19 (11th C i r . 

2000) ( f o o t n o t e s o m i t t e d ) . 

With r e g a r d t o c l a i m s of i n e f f e c t i v e a s s i s t a n c e of 

c o u n s e l r e l a t e d t o the p e n a l t y phase of a c a p i t a l murder 
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t r i a l , the U n i t e d S t a t e s Supreme Court i n Wiggins v. Smith, 

539 U.S. 510 (2003), s t a t e d : 

"In S t r i c k l a n d [v. Washington, 466 U.S. 668 (1984)], 
we made c l e a r t h a t , t o e s t a b l i s h p r e j u d i c e , a 
'defendant must show t h a t t h e r e i s a r e a s o n a b l e 
p r o b a b i l i t y t h a t , but f o r c o u n s e l ' s u n p r o f e s s i o n a l 
e r r o r s , the r e s u l t of the p r o c e e d i n g would have been 
d i f f e r e n t . A r e a s o n a b l e p r o b a b i l i t y i s a p r o b a b i l i t y 
s u f f i c i e n t t o undermine c o n f i d e n c e i n the outcome.' 
I d . , a t 694, 104 S.Ct. 2052. In a s s e s s i n g p r e j u d i c e , 
we reweigh the evi d e n c e i n a g g r a v a t i o n a g a i n s t the 
t o t a l i t y of a v a i l a b l e m i t i g a t i n g e v i d e n c e . " 

539 U.S. a t 534. 

Dunaway was r e p r e s e n t e d a t t r i a l by a t t o r n e y s P a u l W. 

Brunson and Donald J . McKinnon. 4 Both a t t o r n e y s t e s t i f i e d a t 

the p o s t c o n v i c t i o n p r o c e e d i n g s . 

F i r s t , Dunaway argues t h a t h i s t r i a l c o u n s e l f a i l e d t o 

i n v e s t i g a t e Dunaway's l i f e i n L o u i s i a n a and Texas f o r purposes 

of the p e n a l t y phase. A t the time of the murders Dunaway had 

r e s i d e d i n Alabama f o r a p p r o x i m a t e l y t h r e e months and had 

moved from Texas t o Alabama w i t h the v i c t i m s . 

In the s e c t i o n of Dunaway's b r i e f a d d r e s s i n g t h i s i s s u e 

he makes a g e n e r a l i z e d c l a i m t h a t the s t a t u t o r y cap on f e e s 

4Brunson and McKinnon a l s o r e p r e s e n t e d Dunaway on d i r e c t 
a p p e a l . 
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f o r o u t - o f - c o u r t work i n a c a p i t a l case d e n i e d c o u n s e l the 

a b i l i t y t o i n v e s t i g a t e Dunaway's l i f e i n L o u i s i a n a and Texas. 

A t the time of Dunaway's t r i a l the cap on f e e s f o r o u t - o f -

c o u r t work was $1,000. S e c t i o n 15-12-21, A l a . Code 1975, was 

amended i n 1999 t o l i f t the cap f o r o u t - o f - c o u r t work i n 

c a p i t a l - m u r d e r cases. 

When denying r e l i e f on t h i s c l a i m , the c i r c u i t c o u r t 

s t a t e d : 

"At the e v i d e n t i a r y h e a r i n g , Mr. [Paul] Brunson 
and Mr. [Donald] McKinnon e x p r e s s e d t h e i r b e l i e f 
t h a t the compensation f o r a p p o i n t e d a t t o r n e y s i n 
c a p i t a l cases i n e f f e c t a t the time t h e y r e p r e s e n t e d 
Dunaway was i n a d e q u a t e . Both i n d i c a t e d they 
c o n t i n u e d t o do l e g a l work f o r which they were b e i n g 
p a i d w h i l e r e p r e s e n t i n g Dunaway. Brunson t e s t i f i e d 
he spent 'a l o t more hours than [he] was p a i d f o r ' 
i n p r e p a r i n g f o r Dunaway's t r i a l . McKinnon 
i n d i c a t e d he a l s o went over the cap f o r compensation 
and s a i d he and Brunson d i d the b e s t w i t h what they 
had. McKinnon a l s o i n d i c a t e d because of i l l n e s s he 
d i d not submit a fee d e c l a r a t i o n . 

"The Alabama Co u r t of C r i m i n a l Appeals has 
observed t h a t : 

"'These l i m i t a t i o n s on compensation 
have w i t h s t o o d r e p e a t e d c h a l l e n g e s t h a t 
they v i o l a t e the s e p a r a t i o n of powers 
d o c t r i n e , c o n s t i t u t e a t a k i n g w i t h o u t j u s t 
compensation, d e p r i v e i n d i g e n t c a p i t a l 
d efendants of the e f f e c t i v e a s s i s t a n c e of 
c o u n s e l , and deny e q u a l p r o t e c t i o n i n 
v i o l a t i o n of the F i f t h , S i x t h , E i g h t h , and 
F o u r t e e n Amendments of the U n i t e d S t a t e s 
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C o n s t i t u t i o n , the Alabama C o n s t i t u t i o n , and 
Alabama s t a t e law. See Ex p a r t e Smith, 698 
So. 2d 219 ( A l a . ) , c e r t . d e n i e d , 522 U.S. 
957, 188 S.Ct. 385, 139 L.Ed.2d 300 
(1997).' 

"Samra v. S t a t e , 771 So. 2d 1108, 1112 ( A l a . Crim. 
App. 1999). 

"No doubt t h a t w i t h a d d i t i o n a l time and money 
Brunson and McKinnon c o u l d have done something more 
or d i f f e r e n t . The same c o u l d be s a i d a f t e r any t r i a l 
where a c a p i t a l defendant was found g u i l t y and 
sentenced t o death, but ' p e r f e c t i o n i s not the 
s t a n d a r d of e f f e c t i v e a s s i s t a n c e . ' Waters v.  
Thomas, 46 F. 3d 1506, 1514 (11th C i r . 1995). Mr. 
Brunson and Mr. McKinnon f a c e d a d a u n t i n g t a s k 
d e f e n d i n g Dunaway and b o t h t e s t i f i e d t h e y spent f a r 
more hours p r e p a r i n g f o r Dunaway's case than they 
were g i v e n compensation. The cap on p e r s o n a l 
compensation d i d not l e s s e n Brunson's and McKinnon's 
v i g o r or z e a l i n t h e i r p r e p a r a t i o n and p r e s e n t a t i o n 
a t Dunaway's t r i a l . See B u i v. S t a t e , 717 So. 2d 6, 
15 ( A l a . Crim. App. 1997) ( h o l d i n g 'we r e j e c t the 
n o t i o n t h a t Alabama's s t a t u t o r y scheme f o r 
compensating a t t o r n e y s i n c a p i t a l c a s e s , i n and of 
i t s e l f , d e n i e s a d e f e n d a n t e f f e c t i v e 
r e p r e s e n t a t i o n ' ) . 

"Based on t h i s C o u r t ' s r e v i e w of the r e c o r d of 
Brunson's and McKinnon's e f f o r t s t o r e p r e s e n t 
Dunaway and the law i n Alabama, the C o u r t f i n d s t h a t 
Dunaway's a l l e g a t i o n t h e y were i n e f f e c t i v e due t o 
l i m i t s on t h e i r p e r s o n a l compensation i s w i t h o u t 

m e r i t . Rule 3 2 . 7 ( d ) , A l a . R. Crim. P." 

(C.R. 684-85.) 

The c i r c u i t c o u r t ' s f i n d i n g s are s u p p o r t e d by the r e c o r d 

and by Alabama law. Brunson t e s t i f i e d a t the e v i d e n t i a r y 
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h e a r i n g t h a t he was a p p o i n t e d t o Dunaway's case sometime 

between the 72-hour h e a r i n g f o l l o w i n g Dunaway's a r r e s t and the 

p r e l i m i n a r y h e a r i n g . He s a i d t h a t he would have l i k e d t o have 

h i r e d a p r i v a t e i n v e s t i g a t o r but he knew from p a s t e x p e r i e n c e 

t h a t the c i r c u i t c o u r t would not approve t h a t expense. He 

a l s o s a i d : " I spent a l o t more hours than I a c t u a l l y got p a i d 

f o r . " (R. 24.) On c r o s s - e x a m i n a t i o n Brunson t e s t i f i e d t h a t 

he worked c l o s e l y w i t h Dunaway and t h a t he communicated w i t h 

Dunaway's f a m i l y members. He a l s o s a i d t h a t Dr. Fernandez 

Lopez, who had been r e t a i n e d t o e v a l u a t e Dunaway's mental 

c o n d i t i o n , c o n t a c t e d " c e r t a i n h o s p i t a l s and o t h e r 

o r g a n i z a t i o n s i n L o u i s i a n a and got a d d i t i o n a l i n f o r m a t i o n ; " 

t h a t Dr. Lopez o b t a i n e d i n f o r m a t i o n from a c h i l d r e n ' s 

M e t h o d i s t home i n Ruston, L o u i s i a n a ; and t h a t he a l s o o b t a i n e d 

Dunaway's e d u c a t i o n a l r e c o r d s . The two w i t n e s s e s who 

t e s t i f i e d a t Dunaway's p e n a l t y - p h a s e h e a r i n g were from 

L o u i s i a n a . McKinnon t e s t i f i e d t h a t a f t e r he had completed the 

work on the case he d i d not submit an a t t o r n e y - f e e d e c l a r a t i o n 

because, he s a i d , " I was f a c i n g a b a t t l e w i t h cancer and I 

j u s t l e t i t go." (R. 37.) He d i d t e s t i f y t h a t he knew t h a t 

the time he worked on the case exceeded the s t a t u t o r y cap and 
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t h a t he and Brunson d i d the b e s t t h a t t h e y c o u l d w i t h t h e i r 

r e s o u r c e s . 

In Ex p a r t e Grayson, 479 So. 2d 76 ( A l a . 1985), the 

Alabama Supreme Court noted t h a t a c l a i m of i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l based on the s t a t u t o r y cap i s 

"made on the premise t h a t l a w y e r s w i l l not p r o v i d e 
e f f e c t i v e a s s i s t a n c e u n l e s s p a i d a c e r t a i n amount of 
money. But the l e g a l p r o f e s s i o n r e q u i r e s i t s 
members t o g i v e t h e i r b e s t e f f o r t s i n 'advancing the 
" u n d i v i d e d i n t e r e s t s of [ t h e i r ] c l i e n t [ s ] . " ' P o l k  
County v. Dodson, 454 U.S. 312, 318-19, 102 S.Ct. 
445, 449-50, 70 L.Ed.2d 509 (1981)." 

479 So. 2d a t 79-80. There i s no i n d i c a t i o n t h a t Dunaway was 

d e n i e d the e f f e c t i v e a s s i s t a n c e of c o u n s e l based on the then 

e x i s t i n g s t a t u t o r y cap f o r o u t - o f - c o u r t work. The c i r c u i t 

c o u r t c o r r e c t l y d e n i e d r e l i e f on t h i s c l a i m . 

Dunaway next argues t h a t h i s t r i a l c o u n s e l f a i l e d t o 

d i s c o v e r and p r e s e n t m i t i g a t i o n e v i d e n c e . In the s e c t i o n of 

Dunaway's b r i e f a d d r e s s i n g t h i s i s s u e , Dunaway s e p a r a t e s the 

argument a c c o r d i n g t o the m i t i g a t i n g e v i d e n c e t h a t he a s s e r t s 

c o u n s e l d i d not d i s c o v e r and p r e s e n t a t the p e n a l t y phase. 

"As an i n i t i a l m a t t e r , we 'must r e c o g n i z e t h a t 
t r i a l c o u n s e l i s a f f o r d e d b r o a d a u t h o r i t y i n 
d e t e r m i n i n g what e v i d e n c e w i l l be o f f e r e d i n 
m i t i g a t i o n . ' S t a t e v. F r a z i e r (1991), 61 Ohio St . 3 d 
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247, 255, 574 N.E.2d 483. We a l s o r e i t e r a t e t h a t 
p o s t - c o n v i c t i o n p r o c e e d i n g s were d e s i g n e d t o r e d r e s s 
d e n i a l s or i n f r i n g e m e n t s of b a s i c c o n s t i t u t i o n a l 
r i g h t s and were not i n t e n d e d as an avenue f o r s i m p l y 
r e t r y i n g the case. Laugensen [Laugesen] v. S t a t e , 
[(1967), 11 Ohio M i s c . 10, 227 N.E.2d 663] s u p r a ; 
S t a t e v. L o t t , [(Nov. 3, 1994), Cuyahoga App. Nos. 
66338, 66389, 66390] sup r a . F u r t h e r , the f a i l u r e t o 
p r e s e n t e v i d e n c e which i s merely c u m u l a t i v e t o t h a t 
which was p r e s e n t e d a t t r i a l i s , g e n e r a l l y s p e a k i n g , 
not i n d i c a t i v e of i n e f f e c t i v e a s s i s t a n c e of t r i a l 
c o u n s e l . S t a t e v. Combs (1994), 100 Ohio App.3d 90, 
105, 652 N.E.2d 205. 

J e l l s v. M i t c h e l l , 538 F.3d 478, 489 (6th C i r . 2008). 

" ' [ C ] o u n s e l i s not r e q u i r e d t o p r e s e n t a l l 
m i t i g a t i o n e v i d e n c e , even i f the a d d i t i o n a l 
m i t i g a t i o n e v i d e n c e would not have been i n c o m p a t i b l e 
w i t h c o u n s e l ' s s t r a t e g y . Counsel must be p e r m i t t e d 
to weed out some arguments to s t r e s s o t h e r s and 
advocate e f f e c t i v e l y . ' H a l i b u r t o n v. Sec'y f o r the  
Dep't of C o r r . , 342 F.3d 1233, 1243-44 (11th C i r . 
2003) ( q u o t a t i o n marks and c i t a t i o n s o m i t t e d ) ; see 
H e r r i n g v. Sec'y, Dep't of C o r r . , 397 F.3d 1338, 
1348-50 (11th C i r . 2005) ( r e j e c t i n g i n e f f e c t i v e 
a s s i s t a n c e c l a i m where defendant's mother was o n l y 
m i t i g a t i o n w i t n e s s and c o u n s e l d i d not i n t r o d u c e 
e v i d e n c e from h o s p i t a l r e c o r d s i n c o u n s e l ' s 
p o s s e s s i o n showing defendant's b r a i n damage and 
mental r e t a r d a t i o n or c a l l p s y c h o l o g i s t who 
e v a l u a t e d defendant p r e - t r i a l as h a v i n g d u l l normal 
i n t e l l i g e n c e ) ; Hubbard v. Haley, 317 F.3d 1245, 1254 
n. 16, 1260 (11th C i r . 2003) ( s t a t i n g t h i s C ourt has 
' c o n s i s t e n t l y h e l d t h a t t h e r e i s "no a b s o l u t e duty 
... t o i n t r o d u c e m i t i g a t i n g or c h a r a c t e r e v i d e n c e " ' 
and r e j e c t i n g c l a i m t h a t c o u n s e l were i n e f f e c t i v e i n 
f a i l i n g t o p r e s e n t h o s p i t a l r e c o r d s showing 
defendant was i n ' b o r d e r l i n e m e n t a l l y r e t a r d e d 
range') ( b r a c k e t s omitted) ( q u o t i n g Chandler [v.  
U n i t e d S t a t e s ] , 218 F.3d [1305] a t 1319 [ ( 1 1 t h C i r . 
2 0 0 0 ) ] ) . " 

28 



CR-06-0996 

Wood v. A l l e n , 542 F.3d 1281, 1306 (11th C i r . 2008). "The 

d e c i s i o n of what m i t i g a t i n g e v i d e n c e t o p r e s e n t d u r i n g the 

p e n a l t y phase of a c a p i t a l case i s g e n e r a l l y a matter of t r i a l 

s t r a t e g y . " H i l l v. M i t c h e l l , 400 F.3d 308, 331 (6th C i r . 

2005). 

I n i t i a l l y , we note t h a t the r e c o r d shows t h a t b o t h of 

Dunaway's t r i a l a t t o r n e y s were asked v e r y few q u e s t i o n s a t the 

e v i d e n t i a r y h e a r i n g . Brunson's d i r e c t e x a m i n a t i o n c o n s i s t s of 

n i n e pages and McKinnon's d i r e c t e x a m i n a t i o n c o n s i s t s of f o u r 

pages. N e i t h e r a t t o r n e y was asked why c o u n s e l p r e s e n t e d the 

m i t i g a t i n g e v i d e n c e t h e y d i d or what i n v e s t i g a t i o n t h e y 

conducted t o d i s c o v e r m i t i g a t i n g e v i d e n c e . " I f the r e c o r d i s 

s i l e n t as t o the r e a s o n i n g b e h i n d c o u n s e l ' s a c t i o n s , the 

presumption of e f f e c t i v e n e s s i s s u f f i c i e n t t o deny r e l i e f on 

i n e f f e c t i v e a s s i s t a n c e of c o u n s e l c l a i m . " Howard v. S t a t e , 

239 S.W.3d 359, 367 (Tex. Crim. App. 2007). 

A l s o , " A l t h o u g h P e t i t i o n e r ' s c l a i m i s t h a t h i s t r i a l c o u n s e l 

s h o u l d have done something more, we f i r s t l o o k a t what the 

lawyer d i d i n f a c t . " C h andler v. U n i t e d S t a t e s , 218 F. 3d a t 

1320. 
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The r e c o r d of Dunaway's t r i a l shows t h a t a t the p e n a l t y 

phase c o u n s e l o f f e r e d the t e s t i m o n y of Dunaway's f a t h e r , L a r r y 

Dunaway, S r . , and Mary Marsh, the p a s t o r of the church Dunaway 

had a t t e n d e d i n L o u i s i a n a . Dunaway Sr. t e s t i f i e d t h a t Dunaway 

l i v e d w i t h him s i n c e he was about f i v e y e a r s o l d , t h a t he was 

a q u i e t c h i l d , t h a t he was a p r e t t y good boy, t h a t he was 

e a s i l y i n f l u e n c e d by o t h e r s , t h a t he p r e t e n d e d t o be a 

p r e a c h e r and would s i n g , and t h a t he was a t h l e t i c and p l a y e d 

b a s k e t b a l l . Dunaway Sr. a l s o t e s t i f i e d t h a t he h i m s e l f had 

heard v o i c e s a l l of h i s l i f e . He r e l a t e d s e v e r a l s p e c i f i c 

i n s t a n c e s t h a t had o c c u r r e d as a r e s u l t of those v o i c e s . He 

a l s o s a i d t h a t he had o f t e n i g n o r e d Dunaway and seldom knew 

what the c h i l d was d o i n g . 

Marsh t e s t i f i e d t h a t Dunaway's mother heard v o i c e s , t h a t 

she had been w i t h h i s mother when she heard v o i c e s , t h a t h i s 

mother had t h r e a t e n e d her because of the v o i c e s , t h a t a t one 

p o i n t h i s mother had d e s t r o y e d the Dunaway home because of the 

v o i c e s , and t h a t Dunaway's mother had been p l a c e d i n a 

p s y c h i a t r i c home i n Monroe, L o u i s i a n a . She a l s o t e s t i f i e d 

t h a t Dunaway's mother c o u l d not h e l p h e r s e l f and t h a t Dunaway 

had had no c o n t a c t w i t h h i s mother s i n c e he was f i v e years o l d 
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when h i s p a r e n t s d i v o r c e d and Dunaway l i v e d w i t h h i s f a t h e r . 

Marsh f u r t h e r t e s t i f i e d t h a t Dunaway was a v e r y u n u s u a l c h i l d 

and spent most of h i s time p r e t e n d i n g t o be a p r e a c h e r , t h a t 

h i s f a t h e r heard v o i c e s and had f r e q u e n t l y asked f o r her h e l p 

w i t h those v o i c e s , and t h a t Dunaway was o f t e n n e g l e c t e d by h i s 

f a t h e r . She f u r t h e r t e s t i f i e d t h a t Dunaway was v e r y a c t i v e i n 

the church, t h a t he had founded a g o s p e l s i n g i n g group, and 

t h a t he was the chu r c h o r g a n i s t . 

A t the g u i l t phase, t r i a l c o u n s e l p r e s e n t e d the t e s t i m o n y 

of Dr. Fernando Lopez, a p s y c h i a t r i s t . He s a i d t h a t he had 

t a l k e d t o Dunaway f o u r times b e f o r e t r i a l and had g i v e n him an 

IQ t e s t and a p e r s o n a l i t y t e s t . Dr. Lopez t e s t i f i e d t h a t i t 

was h i s o p i n i o n t h a t Dunaway s u f f e r e d from a mental i l l n e s s -¬

s c h i z o p h r e n i a , the r e s i d u a l t y p e . He t e s t i f i e d e x t e n s i v e l y 

about t h i s c o n d i t i o n and s a i d t h a t i t was h i s o p i n i o n t h a t 

Dunaway was s u f f e r i n g from s c h i z o p h r e n i a a t the time of the 

murders. 

1. 

F i r s t , Dunaway argues t h a t c o u n s e l were i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e t h a t h i s mother, V i c k i e Modest, 

s u f f e r e d from p a r a n o i d s c h i z o p h r e n i a . 
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In r e g a r d t o t h i s c l a i m , the c i r c u i t c o u r t s t a t e d : 

"At t r i a l , Dunaway t e s t i f i e d h i s mother s u f f e r e d 
from p a r a n o i d s c h i z o p h r e n i a and Dr. Lopez t e s t i f i e d 
t h a t Dunaway s u f f e r e d from r e s i d u a l s c h i z o p h r e n i a . 
The Court a l s o notes Mr. Brunson argued i n h i s g u i l t 
phase c l o s i n g argument t h a t Dunaway c o u l d have 
i n h e r i t e d h i s mental i l l n e s s from h i s mother. 
Dunaway's c o l l a t e r a l c o u n s e l d i d not ask any j u r o r 
i f t h e y d i d not c o n s i d e r the e f f e c t of t h i s e v i d e n c e 
s i m p l y because Brunson and McKinnon d i d not o f f e r 
documentation t o prove i t . 

"The Court f i n d s t h a t t h i s a l l e g a t i o n of 
i n e f f e c t i v e a s s i s t a n c e i s w i t h o u t m e r i t . Rule 
3 2 . 7 ( d ) , A l a . R. Crim. P. In the a l t e r n a t i v e , the 
Cour t f i n d s t h a t Dunaway f a i l e d t o meet h i s burden 
of p r o v i n g t h i s a l l e g a t i o n of i n e f f e c t i v e a s s i s t a n c e 
by a preponderance of ev i d e n c e as r e q u i r e d by Rule 
32.3, A l a . R. Crim. P." 

(C.R. 732.) 

As s t a t e d above, Marsh t e s t i f i e d t h a t Dunaway's mother 

heard v o i c e s , t h a t she had been w i t h h i s mother when she heard 

v o i c e s , t h a t h i s mother had t h r e a t e n e d her because of the 

v o i c e s , t h a t a t one p o i n t she d e s t r o y e d t h e i r home because of 

the v o i c e s , and t h a t Dunaway's mother had been p l a c e d i n a 

p s y c h i a t r i c home i n Monroe, L o u i s i a n a . Dunaway Sr. a l s o 

t e s t i f i e d t h a t h i s w i f e had heard v o i c e s . Dunaway t e s t i f i e d 

i n h i s own defense a t the g u i l t phase t h a t h i s mother was a 

p a r a n o i d s c h i z o p h r e n i c . 
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There was e v i d e n c e p r e s e n t e d t h a t Dunaway's mother had a 

mental problem and had been i n s t i t u t i o n a l i z e d . We agree w i t h 

the c i r c u i t c o u r t t h a t Dunaway f a i l e d t o show p r e j u d i c e i n 

c o u n s e l ' s f a i l u r e t o p r e s e n t more e v i d e n c e r e g a r d i n g h i s 

mother's mental h e a l t h . See S t r i c k l a n d . 

Second, Dunaway argues t h a t c o u n s e l s h o u l d have p r e s e n t e d 

e v i d e n c e about the v i o l e n c e i n h i s home when he was a c h i l d 

and h i s p a r e n t s ' v o l a t i l e r e l a t i o n s h i p . 

The c i r c u i t c o u r t s t a t e d : 

"At the e v i d e n t i a r y h e a r i n g , V i c k i e Modest 
[Dunaway's mother] t e s t i f i e d about the domestic 
abuse she s u f f e r e d a t the hands of Dunaway Sr. 
S i s t e r Marsh a l s o t e s t i f i e d about what Dunaway Sr. 
had c o n f i d e d i n her. Dunaway's b r o t h e r , Hiram 
Dunaway, a l s o s a i d t h a t h i s mother and f a t h e r had an 
ab u s i v e r e l a t i o n s h i p and fought c o n s t a n t l y . As an 
example, Hiram t e s t i f i e d about an i n c i d e n t where h i s 
mother t h r e a t e n e d t o s t a b h i s f a t h e r w i t h a k n i f e . 

"The t r i a l t e s t i m o n y of Marsh and Dunaway Sr. 
gave the j u r y and t r i a l c o u r t more than s u f f i c i e n t 
e v i d e n c e from which t h e y c o u l d conclude Dunaway's 
p a r e n t s had a bad ma r r i a g e t h a t ended i n d i v o r c e . 
The C o u r t f i n d s t h a t Dunaway f a i l e d t o meet h i s 
burden of p r o v i n g he was p r e j u d i c e d because h i s 
t r i a l c o u n s e l d i d not p r e s e n t more t e s t i m o n y about 
h i s p a r e n t s ' t u r b u l e n t r e l a t i o n s h i p . Rule 32.3, A l a . 
R. Crim. P." 

(C.R. 751-52.) 
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Dunaway Sr. t e s t i f i e d a t t r i a l t h a t he and h i s w i f e s p l i t 

when Dunaway was about f i v e years o l d and t h a t Dunaway and 

another son, Hiram, l i v e d w i t h him and t h a t the o t h e r c h i l d r e n 

l i v e d w i t h t h e i r mother. Marsh t e s t i f i e d t h a t Dunaway had no 

mother i n h i s l i f e s i n c e he was f i v e years o l d . Based on the 

t e s t i m o n y t h a t was p r e s e n t e d , we cannot say t h a t Dunaway's 

f a i l u r e t o p r e s e n t e v i d e n c e about h i s p a r e n t ' s " v o l a t i l e 

r e l a t i o n s h i p , " g i v e n t h a t t h e y s e p a r a t e d when Dunaway was f i v e 

y e a r s o l d , r e s u l t e d i n any p r e j u d i c e t o him. See S t r i c k l a n d . 

T h i r d , Dunaway argues t h a t c o u n s e l s h o u l d have p r e s e n t e d 

t e s t i m o n y about h i s f a t h e r ' s mental i l l n e s s and the p o v e r t y 

and n e g l e c t Dunaway s u f f e r e d as a c h i l d . 

The c i r c u i t c o u r t s t a t e d : 

"As p r e v i o u s l y s t a t e d , the t e s t i m o n y a t 
Dunaway's e v i d e n t i a r y h e a r i n g shows t h a t he was 
r e a r e d i n an environment l a c k i n g i n m a t e r i a l l u x u r y . 
Dunaway's f a t h e r appears t o have had a good j o b but 
spent a l o t of h i s money on gambling and women. Many 
pe o p l e , however, have come from s u r r o u n d i n g s s i m i l a r 
t o those Dunaway endured and d i d not go on t o 
co m m i t t i n g c a p i t a l murder. T h i s C o u r t i s c o n v i n c e d 
the reason f o r a m a j o r i t y of the j u r o r s recommending 
Dunaway r e c e i v e [death] f o r the c a p i t a l murder of 
James P a t t e r s o n were the h o r r i f i c f a c t s s u r r o u n d i n g 
the i n c i d e n t . The Cou r t f i n d s t h a t , even i f Brunson 
and McKinnon had p r e s e n t e d e v i d e n c e of Dunaway's 
socio- e c o n o m i c background a t the p e n a l t y phase 
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s i m i l a r t o t h a t p r e s e n t e d a t the e v i d e n t i a r y 
h e a r i n g , t h e r e i s no r e a s o n a b l e p r o b a b i l i t y i t would 
have caused a d i f f e r e n t r e s u l t . " 

(C.R. 759-60.) 

As s t a t e d above, Dunaway Sr. t e s t i f i e d a t the p e n a l t y 

phase t h a t he had hear d v o i c e s a l l of h i s l i f e . He a l s o 

t e s t i f i e d t h a t he had o f t e n i g n o r e d Dunaway and seldom knew 

what the c h i l d was d o i n g . Marsh t e s t i f i e d t h a t Dunaway's 

p a r e n t s d i v o r c e d when he was about f i v e years o l d , t h a t 

Dunaway was a v e r y u n u s u a l c h i l d who spent most of h i s time 

p r e t e n d i n g t o be a p r e a c h e r , t h a t h i s f a t h e r heard v o i c e s and 

had f r e q u e n t l y asked f o r her h e l p w i t h those v o i c e s , t h a t 

Dunaway's mother had been p l a c e d i n a p s y c h i a t r i c home i n 

Monroe, L o u i s i a n a , t h a t Dunaway had no mother f i g u r e i n h i s 

l i f e s i n c e he was f i v e years o l d , and t h a t Dunaway was o f t e n 

n e g l e c t e d by h i s f a t h e r . 

" ' P r e j u d i c i a l i n e f f e c t i v e a s s i s t a n c e of c o u n s e l 
under S t r i c k l a n d cannot be e s t a b l i s h e d on the 
g e n e r a l c l a i m t h a t a d d i t i o n a l w i t n e s s e s s h o u l d have 
been c a l l e d i n m i t i g a t i o n . See B r i l e y v. Bass, 750 
F.2d 1238, 1248 (4th C i r . 1984); see a l s o B a s s e t t e  
v. Thompson, 915 F.2d 932, 941 (4th C i r . 1990). 
R a t h e r , the d e c i d i n g f a c t o r i s whether a d d i t i o n a l 
w i t n e s s e s would have made any d i f f e r e n c e i n the 
m i t i g a t i o n phase of the t r i a l . ' Smith v. Anderson, 
104 F.Supp.2d 773, 809 (S.D. Ohio 2000), a f f ' d , 348 
F.3d 177 (6th C i r . 2003). 'There has never been a 
case where a d d i t i o n a l w i t n e s s e s c o u l d not have been 

35 



CR-06-0996 

c a l l e d . ' S t a t e v. T a r v e r , 629 So. 2d 14, 21 ( A l a . 
Crim. App. 19 93)." 

M c W i l l i a m s v. S t a t e , 897 So. 2d 437, 453 ( A l a . Crim. App. 

2004), r e v ' d on o t h e r grounds i n Ex p a r t e J e n k i n s , 972 So. 2d 

159 ( A l a . 2005). 

Counsel d i d p r e s e n t e v i d e n c e of Dunaway's f a t h e r ' s mental 

i l l n e s s and h i s f a t h e r ' s n e g l e c t . We cannot say t h a t 

c o u n s e l ' s f a i l u r e t o p r e s e n t e v i d e n c e of the p o v e r t y i n which 

Dunaway was r a i s e d r e s u l t e d i n any p r e j u d i c e t o him. See 

S t r i c k l a n d v. Washington. 

4. 

F o u r t h , Dunaway argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e of h i s mental i l l n e s s . 

S p e c i f i c a l l y , he a s s e r t s t h a t c o u n s e l s h o u l d have p r e s e n t e d 

documentary e v i d e n c e of h i s mental i l l n e s s . 

The c i r c u i t c o u r t s t a t e d : 

" D uring the defense's c a s e - i n - c h i e f , Dr. Lopez 
t e s t i f i e d e x t e n s i v e l y about Dunaway's mental i l l n e s s 
and i t s e f f e c t on h i s a c t i o n s l e a d i n g up t o the 
murders. Lopez['s] t e s t i m o n y i n c l u d e d a v i g o r o u s 
c r o s s - e x a m i n a t i o n by the p r o s e c u t o r . Lopez s t a t e d 
t h a t , a t the time Dunaway committed the murders, he 
s u f f e r e d from r e s i d u a l s c h i z o p h r e n i a . Lopez 
c o n c l u d e d h i s d i r e c t t e s t i m o n y by s t a t i n g t h a t : 

" ' I n my m e d i c a l o p i n i o n , based on a l l 
the s t u d i e s , r e p o r t s , e v a l u a t i o n s from 
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p r e v i o u s p l a c e s , c e r t a i n h i s t o r y , and 
p s y c h i a t r i c e x a m i n a t i o n , p s y c h o l o g i c a l 
t e s t i n g , and the d i a g n o s i s i s I b e l i e v e 
t h a t he i s s u f f e r i n g from a mental i l l n e s s , 
and as such h i s b e h a v i o r , a l t h o u g h he knows 
the d i f f e r e n c e between r i g h t and wrong, a t 
the time of the i n c i d e n t he c o u l d not 
p e r c e i v e the w r o n g f u l n e s s of h i s a c t s . He 
was under p s y c h i a t r i c d i f f i c u l t i e s a t the 
moment.' 

"In a d d r e s s i n g s u b s t a n t i a l l y the same u n d e r l y i n g 
o f 

t r i a l 
e v i d e n c e t h a t 

mental s t a t e a t the time of 
the murders', but t h a t : 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ J ^ ^ ^ ^ u^^^^,^ ^ 

i s s u e on d i r e c t a p p e a l , the Alabama Co u r t 
C r i m i n a l Appeals c o n c l u d e d t h a t Dunaway's t r i 
c o u n s e l had, i n f a c t , p r e s e n t e d 'some 
c r e a t e d doubt about h i s mental s t a t e 

"'Based on the c o n f l i c t i n g e x p e r t t e s t i m o n y 
c o n c e r n i n g [Dunaway's] s a n i t y , t e s t i m o n y of 
l a y w i t n e s s e s t h a t [Dunaway] appeared t o be 
sane, and [Dunaway's] t e s t i m o n y and 
demeanor a t t r i a l , the j u r y c o u l d have 
r e a s o n a b l y c o n c l u d e d t h a t [Dunaway] was 
sane a t the time of the murders.' 

"Dunaway v. S t a t e , 746 So. 2d [1021] a t 1034 
[ ( 1 9 9 8 ) ] . 

"Based on e v i d e n c e p r e s e n t e d by Dunaway's t r i a l 
c o u n s e l and the h o l d i n g of the Alabama Co u r t of 
C r i m i n a l A p p e a l s , the C o u r t f i n d s t h a t t h i s 
a l l e g a t i o n of i n e f f e c t i v e a s s i s t a n c e i s w i t h o u t 
m e r i t . Gibby v. S t a t e , 753 So. 2d 1206, 1207-1208 
( A l a . Crim. App. 1999) ( h o l d i n g t h a t a 
p o s t - c o n v i c t i o n c l a i m t h a t i s r e f u t e d by the r e c o r d 
i s w i t h o u t m e r i t ) In the a l t e r n a t i v e , the C o u r t 
f i n d s t h a t Dunaway f a i l e d t o meet h i s burden of 
p r o v i n g t h i s a l l e g a t i o n of i n e f f e c t i v e a s s i s t a n c e by 
a preponderance of e v i d e n c e as r e q u i r e d by Rule 
32.3, A l a . R. Crim. P." 
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(C.R. 726-29.) 

Dunaway t e s t i f i e d i n h i s own defense a t h i s c a p i t a l -

murder t r i a l . He s a i d t h a t he had been h e a r i n g v o i c e s s i n c e 

he was a c h i l d and t h a t a t the time of the murders he was 

depressed. He s a i d t h a t he, T r e s s a , and the baby were s i t t i n g 

i n the mobile home and he was p l a y i n g w i t h a gun and p r e s s i n g 

i t t o h i s head. Dunaway s a i d t h a t the t r i g g e r a c c i d e n t a l l y 

went o f f , and " V o i c e s t o l d him t o send her t o h e l l . " ( T r i a l 

r e c o r d a t page 525.) He had no c o n t r o l over h i s a c t i o n s , he 

s a i d , and he f o r g o t t h a t the baby was i n the mobile home. In 

Dunaway's statement t o p o l i c e he s a i d t h a t a f t e r he 

a c c i d e n t a l l y shot T r e s s a he poured r u b b i n g a l c o h o l on her and 

s e t her on f i r e . 

Dr. Lopez t e s t i f i e d a t Dunaway's t r i a l t h a t he had 

e v a l u a t e d Dunaway and had g i v e n him an IQ t e s t and a 

p e r s o n a l i t y t e s t . Dr. Lopez t e s t i f i e d t h a t i t was h i s o p i n i o n 

t h a t Dunaway s u f f e r e d from a mental i l l n e s s -- s c h i z o p h r e n i a , 

the r e s i d u a l type -- t h a t he was s u f f e r i n g from s c h i z o p h r e n i a 

a t the time of the murders. 

Ev i d e n c e of Dunaway's mental c o n d i t i o n was p r e s e n t e d a t 

t r i a l . We cannot say t h a t Dunaway was p r e j u d i c e d by the f a c t 
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t h a t c o u n s e l d i d not submit documents t o e s t a b l i s h h i s mental 

problems. Dunaway f a i l e d t o s a t i s f y the r e q u i r e m e n t s of 

S t r i c k l a n d . 

5. 

F i f t h , Dunaway argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e t h a t Dunaway t h r i v e d i n a 

s t r u c t u r e d environment. He c i t e s S k i p p e r v. South C a r o l i n a , 

476 U.S. 1 (1986), t o s u p p o r t t h i s c o n t e n t i o n . 

The c i r c u i t c o u r t s t a t e d the f o l l o w i n g i n r e g a r d t o t h i s 

c l a i m : 

" T h i s C o u r t i s c o n v i n c e d beyond any doubt t h a t i f 
Dunaway's t r i a l c o u n s e l s had p r e s e n t e d e v i d e n c e of 
Dunaway's good b e h a v i o r w h i l e a t the C h i l d r e n ' s Home 
or w h i l e he was i n c a r c e r a t e d i n L o u i s i a n a and 
Alabama the outcome of the j u r y ' s recommendation and 
the t r i a l c o u r t ' s sentence f o r the c a p i t a l murder of 
James P a t t e r s o n would have been the same. The C o u r t 
f i n d s t h a t t h i s a l l e g a t i o n of i n e f f e c t i v e a s s i s t a n c e 
i s w i t h o u t m e r i t . Rule 32.7(d), A l a . R. Crim. P." 

(C.R. 760-62.) 

In S k i p p e r , defense c o u n s e l sought t o i n t r o d u c e e v i d e n c e 

t h a t the defendant had made a good adjustment t o p r i s o n l i f e . 

The t r i a l c o u r t e x c l u d e d t h a t e v i d e n c e . The U n i t e d S t a t e s 

Supreme Court h e l d t h a t the t r i a l c o u r t had e r r e d i n e x c l u d i n g 

the e v i d e n c e because, i t s a i d , any a s p e c t of the defendant's 
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good c h a r a c t e r was a d m i s s i b l e i n the s e n t e n c i n g h e a r i n g of a 

c a p i t a l case. However, the i s s u e here i s not the same i s s u e 

as the i s s u e i n S k i p p e r . Here, the i s s u e i s whether c o u n s e l 

was i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t e v i d e n c e t h a t Dunaway 

responded w e l l i n a s t r u c t u r e d environment. 

" [ C ] o u n s e l c o u l d have i n t r o d u c e d t e s t i m o n y from j a i l 
and p r i s o n o f f i c i a l s , f o r e v i d e n c e l i k e t h a t may not 
be b a r r e d a t a c a p i t a l s e n t e n c i n g h e a r i n g . S k i p p e r  
v. South C a r o l i n a , 476 U.S. 1, 106 S.Ct. 1669, 90 
L.Ed.2d 1 (1986). S k i p p e r d i d not a l s o h o l d , 
however, t h a t c o u n s e l must be deemed i n e f f e c t i v e f o r 
f a i l i n g t o p r e s e n t a v a i l a b l e t e s t i m o n y of t h a t 
n a t u r e . " 

People v. Szabo, 186 I l l . 2d 19, 29, 708 N.E.2d 1096, 1102 

(1998). 

"Under S k i p p e r , t h i s e v i d e n c e would undoubtedly have 
been a d m i s s i b l e , but the q u e s t i o n b e f o r e me i s 
whether c o u n s e l can be found i n e f f e c t i v e f o r f a i l i n g 
t o i n t r o d u c e i t . The E i g h t h C i r c u i t has c a u t i o n e d 
t h a t S k i p p e r cannot be r e a d t o r e q u i r e c o u n s e l t o 
p r e s e n t a l l p o s s i b l e m i t i g a t i n g e v i d e n c e . See 
S k i l l i c o r n v. Luebbers, 475 F.3d 965, 976 (8th C i r . 
2 0 0 7 ) . " 

C o l e v. Roper, 579 F. Supp. 2d 1246, 1283 (E.D. Mo. 2008). 

We, l i k e the c i r c u i t c o u r t , cannot say t h a t the f a i l u r e 

t o p r e s e n t t h i s e v i d e n c e p r e j u d i c e d Dunaway. Thus, Dunaway 

f a i l e d t o s a t i s f y the S t r i c k l a n d t e s t i n r e g a r d t o t h i s c l a i m . 
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S i x t h , Dunaway argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e i n m i t i g a t i o n of h i s p r i o r 

c o n v i c t i o n f o r c a r j a c k i n g . 

T h i s i s s u e was not r a i s e d i n Dunaway's c o n s o l i d a t e d 

amended Rule 32 p e t i t i o n . T h e r e f o r e , i t i s not p r o p e r l y 

b e f o r e t h i s C o u r t . "An a p p e l l a n t cannot r a i s e an i s s u e on 

app e a l from the d e n i a l of a Rule 32 p e t i t i o n which was not 

r a i s e d i n the Rule 32 p e t i t i o n . " A r r i n g t o n v. S t a t e , 716 So. 

2d 237, 239 ( A l a . Crim. App. 2007). 

7. 

Seventh, Dunaway argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e of h i s good c h a r a c t e r , which 

c o n s i s t e d of t e s t i m o n y from h i s f a m i l y members and f r i e n d s 

t h a t he was a l o v i n g b r o t h e r and f r i e n d , r e s p e c t f u l , and 

l o y a l . 

F i r s t , 

"'As a matter of t r i a l s t r a t e g y , c o u n s e l c o u l d 
w e l l d e c i d e not t o c a l l f a m i l y members as w i t n e s s e s 
because f a m i l y members can be e a s i l y impeached f o r 
b i a s . ' Bergman v. McCaughtry, 65 F.3d 1372, 1380 
(7th C i r . 1995). 

"'Once c o u n s e l conducts a r e a s o n a b l e 
i n v e s t i g a t i o n of law and f a c t s i n a 
p a r t i c u l a r case, h i s s t r a t e g i c d e c i s i o n s 
a r e " v i r t u a l l y u n c h a l l e n g e a b l e . " 
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[ S t r i c k l a n d v. Washington, 466 U.S. 668] a t 
690, 104 S.Ct. 2052 [ ( 1 9 8 4 ) ] . T a c t i c a l or 
re a s o n a b l e p r o f e s s i o n a l judgments are not 
d e f i c i e n t b ut a f a i l u r e t o i n v e s t i g a t e a 
m a t e r i a l m a tter due t o i n a t t e n t i o n may be 
d e f i c i e n t . When the c l a i m i s t h a t c o u n s e l 
f a i l e d t o p r e s e n t a s u f f i c i e n t m i t i g a t i n g 
case d u r i n g s e n t e n c i n g , the i n q u i r y " i s not 
whether c o u n s e l s h o u l d have p r e s e n t e d a 
m i t i g a t i o n case" but "whether the 
i n v e s t i g a t i o n s u p p o r t i n g c o u n s e l ' s d e c i s i o n 
not t o i n t r o d u c e m i t i g a t i n g e v i d e n c e ... 
was i t s e l f r e a s o n a b l e . " See Wiggins [v.  
Smith] , 539 U.S. [510] a t 523, 123 S.Ct. 
2527 [ (2003)] ( i n t e r n a l c i t a t i o n s 
o m i t t e d ) . " 

Davis v. S t a t e , [Ms. CR-05-2050, August 7, 2009] So. 3d 

, ( A l a . Crim. App. 2009), q u o t i n g P o w e l l v. K e l l y , 562 

F.3d 656, 670 (4th C i r . 2009). I t i s not per se i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l not t o p r e s e n t g o o d - c h a r a c t e r w i t n e s s e s . 

See Commonwealth v. B u e h l , 510 Pa. 363, 508 A.2d 1167 (1986) . 

In f a c t , c o u n s e l may make a s t r a t e g i c d e c i s i o n not t o p r e s e n t 

g o o d - c h a r a c t e r e v i d e n c e . See Brooks v. S t a t e , 929 So. 2d 

491, 511 ( A l a . Crim. App. 2005). 

" ' S t r i c k l a n d c a u t i o n s t h a t " t h e r e are c o u n t l e s s 
ways t o p r o v i d e e f f e c t i v e a s s i s t a n c e i n a g i v e n 
case" and t h a t "even the b e s t c r i m i n a l defense 
a t t o r n e y s would not defend the p a r t i c u l a r c l i e n t the 
same way." 466 U.S. a t 689, 104 S.Ct. 2052. Among 
the " v i r t u a l l y u n c h a l l e n g e a b l e " t a c t i c a l d e c i s i o n s 
l e f t t o the judgment of t r i a l c o u n s e l are 
d e t e r m i n a t i o n s r e g a r d i n g the defense s t r a t e g y 
adopted a t t r i a l . ' " 
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Brooks v. S t a t e , 929 So. 2d a t 509, q u o t i n g Gluzman v. U n i t e d  

S t a t e s , 124 F.Supp.2d 171, 174 (S.D.N.Y. 2000). 

At the e v i d e n t i a r y h e a r i n g , Dunaway p r e s e n t e d the 

t e s t i m o n y of v a r i o u s f a m i l y members and f r i e n d s . 

F a m i l y members. V i c k i e Modest, Dunaway's mother, 

t e s t i f i e d t h a t she was 17 years o l d when she m a r r i e d Dunaway 

Sr. and t h a t her husband drank and would beat her. She s a i d 

t h a t Dunaway had problems growing up, t h a t he was i n a "Head 

S t a r t " program, b u t , she s a i d , she d i d not know what Dunaway's 

problems were. Joseph Dunaway, Dunaway's u n c l e , t e s t i f i e d 

t h a t a f t e r Dunaway's p a r e n t s d i v o r c e d he would v i s i t Dunaway 

because he knew t h a t the k i d s were l o o k i n g a f t e r themselves. 

He s a i d t h a t t h e i r home was " p r e t t y shabby," t h a t the k i d s 

had no a d u l t s u p e r v i s i o n , and t h a t Dunaway's mother had 

p s y c h i a t r i c problems. Bryan Dunaway, Dunaway's b r o t h e r , 

t e s t i f i e d t h a t he was r a i s e d by h i s mother, t h a t he would 

v i s i t h i s f a t h e r , t h a t the c h i l d r e n had no s u p e r v i s i o n i n h i s 

f a t h e r ' s household, and t h a t h i s mother had been h o s p i t a l i z e d . 

He s a i d t h a t Dunaway was a t h l e t i c and t h a t he c o u l d s i n g . 

D e r r i c k Modest, Dunaway's younger b r o t h e r , t e s t i f i e d t h a t h i s 

mother would beat them. Hiram Dunaway, Dunaway's o l d e r 
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b r o t h e r , t e s t i f i e d t h a t h i s mother was a b u s i v e , t h a t h i s 

f a t h e r was r a r e l y a t home, and t h a t he and Dunaway r a i s e d 

t hemselves. Angela Dunaway, Dunaway's stepmother, t e s t i f i e d 

t h a t Dunaway was seven years o l d when he was l i v i n g w i t h h er, 

t h a t they l i v e d i n a m o b i l e home t h a t was not " v e r y p l e a s a n t , " 

t h a t Dunaway Sr. was i r r e s p o n s i b l e , t h a t he never spent time 

w i t h Dunaway, and t h a t she l e f t Dunaway Sr. a f t e r he cheated 

on her. C o r n e l i u s Dunaway, Dunaway's b r o t h e r , t e s t i f i e d t h a t 

he was r a i s e d by t h e i r mother and t h a t he would v i s i t Dunaway. 

F r i e n d s . Marsh's t e s t i m o n y a t the Rule 32 h e a r i n g was 

s i m i l a r t o her t r i a l t e s t i m o n y . She o f f e r e d a l i t t l e more 

d e t a i l about the i n s t a n c e where Dunaway's mother d e s t r o y e d the 

home t h e i r were l i v i n g i n . Bobby H i l l , Dunaway's c h i l d h o o d 

f r i e n d , t e s t i f i e d t h a t as a c h i l d he l i v e d a c r o s s the s t r e e t 

from Dunaway, t h a t Dunaway's f a t h e r was r a r e l y a t home, and 

t h a t Dunaway was a t h l e t i c , t a l e n t e d , and c o u l d s i n g . Romesa 

Modest t e s t i f i e d t h a t she d a t e d Dunaway S r . , t h a t she moved 

i n t o h i s house when Dunaway was about 13 or 14 years o l d , t h a t 

Dunaway was o f t e n d i r t y , and t h a t Dunaway's f a t h e r spent most 

of h i s money gambling. She s a i d t h a t Dunaway was t a l e n t e d and 

c o u l d s i n g . 

44 



CR-06-0996 

Dr. Karen S a l e k i n , a c l i n i c a l p s y c h o l o g i s t , t e s t i f i e d 

t h a t h a v i n g a mother who i s a p a r a n o i d s c h i z o p h r e n i c i s a 

" r i s k f a c t o r . " She t e s t i f i e d t h a t a " r i s k f a c t o r " "puts 

p e o p l e a t r i s k f o r problems i n t h e i r development." (R. 124.) 

Dr. S a l e k i n a l s o t e s t i f i e d t h a t she had not spoken w i t h 

Dunaway but t h a t she was t e s t i f y i n g i n g e n e r a l i t i e s . (R. 

138.) M a r i l y n Romanouski, a c l i n i c a l s o c i a l worker, t e s t i f i e d 

about the impact of the events i n Dunaway's l i f e on h i s 

development. 

In l i g h t of the e v i d e n c e p r e s e n t e d a t Dunaway's t r i a l , 

the t e s t i m o n y o f f e r e d a t the e v i d e n t i a r y h e a r i n g was not 

c o m p e l l i n g . A g r e a t d e a l of the t e s t i m o n y was c u m u l a t i v e of 

the t r i a l t e s t i m o n y of Dr. Lopez, Dunaway S r . , and Mary Marsh. 

"The t e s t i m o n y of these w i t n e s s e s was g e n e r a l l y 
c u m u l a t i v e t o t h a t p r e s e n t e d a t the p e n a l t y phase. 
See T e f f e t e l l e r v. Dugger, 734 So. 2d 1009, 1021 
( F l a . 1999) ('Much of the m i t i g a t i n g e v i d e n c e t h a t 
[defendant] f a u l t s c o u n s e l f o r not p r e s e n t i n g i s 
c u m u l a t i v e t o t h a t p r e s e n t e d by the mental h e a l t h 
e x p e r t and [defendant] d u r i n g the r e s e n t e n c i n g 
p r o c e e d i n g . ' ) ; R o u t l y v. S t a t e , 590 So. 2d 397, 401 
( F l a . 1991) ( f i n d i n g t h a t defendant d i d not 
demonstrate r e a s o n a b l e p r o b a b i l i t y t h a t sentence 
would have been d i f f e r e n t where much of the 
p r o f f e r e d m i t i g a t i n g e v i d e n c e was a l r e a d y b e f o r e the 
judge and j u r y i n a d i f f e r e n t f orm). T r i a l c o u n s e l ' s 
performance was not d e f i c i e n t s i m p l y because he d i d 
not p r e s e n t c u m u l a t i v e e v i d e n c e . See C o l e v. S t a t e , 
841 So. 2d 409 ( F l a . 2003) ( r e j e c t i n g i n e f f e c t i v e 
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a s s i s t a n c e of c o u n s e l c l a i m where c o u n s e l d i d not 
p r e s e n t c u m u l a t i v e e v i d e n c e of defendant's drug 
p r o b l e m ) ; V a l l e v. S t a t e , 705 So. 2d 1331, 1334-35 
( F l a . 1997) ( r e j e c t i n g i n e f f e c t i v e a s s i s t a n c e c l a i m 
based on t r i a l c o u n s e l ' s f a i l u r e t o p r e s e n t 
c u m u l a t i v e e v i d e n c e ) . " 

Duckett v. S t a t e , 918 So. 2d 224, 236-37 ( F l a . 2005). A l s o , 

as we s t a t e d i n Davis v. S t a t e , [Ms. CR-05-2050, August 7, 

2009] So. 3d , ( A l a . Crim. App. 2009): 

"'As a ma t t e r of t r i a l s t r a t e g y , c o u n s e l c o u l d 
w e l l d e c i d e not t o c a l l f a m i l y members as w i t n e s s e s 
because f a m i l y members can be e a s i l y impeached f o r 
b i a s . ' Bergman v. McCaughtry, 65 F.3d 1372, 1380 
(7th C i r . 1995). 

"'Once c o u n s e l conducts a r e a s o n a b l e 
i n v e s t i g a t i o n of law and f a c t s i n a 
p a r t i c u l a r case, h i s s t r a t e g i c d e c i s i o n s 
a r e " v i r t u a l l y u n c h a l l e n g e a b l e . " 
[ S t r i c k l a n d v. Washington, 466 U.S. 668] a t 
690, 104 S.Ct. 2052 [ ( 1 9 8 4 ) ] . T a c t i c a l or 
r e a s o n a b l e p r o f e s s i o n a l judgments are not 
d e f i c i e n t b ut a f a i l u r e t o i n v e s t i g a t e a 
m a t e r i a l m a t t e r due t o i n a t t e n t i o n may be 
d e f i c i e n t . When the c l a i m i s t h a t c o u n s e l 
f a i l e d t o p r e s e n t a s u f f i c i e n t m i t i g a t i n g 
case d u r i n g s e n t e n c i n g , the i n q u i r y " i s not 
whether c o u n s e l s h o u l d have p r e s e n t e d a 
m i t i g a t i o n case" but "whether the 
i n v e s t i g a t i o n s u p p o r t i n g c o u n s e l ' s d e c i s i o n 
not t o i n t r o d u c e m i t i g a t i n g e v i d e n c e ... 
was i t s e l f r e a s o n a b l e . " See Wiggins [v.  
Smith] , 539 U.S. [510] a t 523, 123 S.Ct. 
2527 [(2003)] ( i n t e r n a l c i t a t i o n s 
o m i t t e d ) . " 
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Quoting P o w e l l v. K e l l y , 562 F.3d 656, 670 (4th C i r . 2009). 

"Which w i t n e s s e s , i f any, t o c a l l , and when to c a l l them i s 

the epitome of a s t r a t e g i c d e c i s i o n , and i t i s one t h a t 

[ c o u r t s ] w i l l seldom, i f e v e r , second guess." Waters v.  

Thomas, 46 F.3d 1506, 1512 (11th C i r . 1995). 

Here, the j u r y recommended, and the c o u r t agreed, t h a t 

Dunaway be sentenced t o l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e f o r the murder of T r e s s a and t o death 

f o r the murder of James. The c i r c u i t c o u r t n oted i n i t s o r d e r 

t h a t the d i s t i n c t i o n between the two murders was t h a t James's 

murder was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l because he 

was a l i v e when the f i r e was s t a r t e d . 

We have reweighed the a l l e g e d o m i t t e d m i t i g a t i n g e v i d e n c e 

a g a i n s t the a g g r a v a t i n g c i r c u m s t a n c e s p r e s e n t e d and are 

c o n f i d e n t t h a t t h e r e would be no change i n the r e s u l t i n t h i s 

case. See Wiggins v. Smith, 539 U.S. a t 534. A c c o r d i n g l y , 

Dunaway was due no r e l i e f on t h i s c l a i m . 5 

5 I n t h i s s e c t i o n of Dunaway's b r i e f he a l s o argues t h a t 
the c i r c u i t c o u r t ' s o r d e r i s erroneous f o r s e v e r a l d i f f e r e n t 
r e a s o n s . In most of the i n s t a n c e s Dunaway does not i d e n t i f y 
what p o r t i o n of the o r d e r he i s c h a l l e n g i n g . In o t h e r 
i n s t a n c e s , the c i r c u i t c o u r t gave a l t e r n a t i v e grounds f o r 
d e n y i ng r e l i e f , and he c h a l l e n g e s o n l y one of those grounds. 
A l s o , these i s s u e s are a d d r e s s e d i n o t h e r s e c t i o n s of t h i s 
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IV. 

Dunaway next argues t h a t the c i r c u i t c o u r t e r r e d i n 

f i n d i n g t h a t he f a i l e d t o meet h i s burden of e s t a b l i s h i n g t h a t 

one of h i s a t t o r n e y s had a c o n f l i c t of i n t e r e s t . 

S p e c i f i c a l l y , he argues t h a t a t t o r n e y P a u l Brunson 

s i m u l t a n e o u s l y r e p r e s e n t e d b o t h Dunaway and a c o u s i n of T r e s s a 

P a t t e r s o n , one of the v i c t i m s , i n an u n r e l a t e d case and t h a t 

Brunson a l s o r e p r e s e n t e d a S t a t e ' s w i t n e s s , Don Dykes, i n a 

d i v o r c e case. 

When a d d r e s s i n g t h i s c l a i m , the c i r c u i t c o u r t s t a t e d : 

"Dunaway contends t h a t Brunson's r e p r e s e n t a t i o n of 
p r o s e c u t i o n w i t n e s s e s Don Dykes and Marcus Russaw a t 
the same time Brunson r e p r e s e n t e d him caused Brunson 
t o be i n e f f e c t i v e . Dunaway a l s o contends t h a t the 
t r i a l c o u r t s h o u l d have i n q u i r e d i n t o Brunson's 
p o s s i b l e c o n f l i c t because Brunson had r e p r e s e n t e d 
Dykes i n h i s d i v o r c e . In paragraphs 50 and 51, 
Dunaway contends t h a t , a l t h o u g h Dykes's t e s t i m o n y 
was 'very damaging', Brunson d i d not impeach Dykes 
w i t h e v i d e n c e t h a t h i s e s t r a n g e d w i f e had r e p o r t e d 
t o p o l i c e t h a t he had t h r e a t e n e d her l i f e . Dunaway's 
c o l l a t e r a l c o u n s e l o f f e r e d c e r t a i n e x h i b i t s a t the 
e v i d e n t i a r y h e a r i n g i n an e f f o r t t o prove Brunson 
had an a c t u a l c o n f l i c t of i n t e r e s t . P e t i t i o n e r ' s 
E x h i b i t s 14, 16, 24, 25, and 26 were a d m i t t e d and 
c o n s i d e r e d by the C o u r t . P e t i t i o n e r ' s E x h i b i t s 13, 
15, 17-19, 21-22 were not a d m i t t e d by the Cou r t but 
made p a r t of the r e c o r d f o r purposes of a p p e a l . 
P e t i t i o n e r ' s E x h i b i t 23 was not a d m i t t e d by the 

o p i n i o n . 
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Court and was u l t i m a t e l y withdrawn by Dunaway's 
c o l l a t e r a l c o u n s e l . 

" I n W i l l i a m s v. S t a t e , 574 So. 2d 876, 878 ( A l a . 
Crim. App. 1990), the Alabama Court of C r i m i n a l 
A ppeals h e l d : 

[U]nder S t r i c k l a n d , t o p r e v a i l 
on a c o n f l i c t of i n t e r e s t c l a i m the 
p e t i t i o n e r must show: (1) an a c t u a l 
c o n f l i c t of i n t e r e s t (2) t h a t " a d v e r s e l y 
a f f e c t e d " h i s c o u n s e l ' s r e p r e s e n t a t i o n . 

"'Moreover, i n a case a l l e g i n g 
i n e f f e c t i v e n e s s f o r c o u n s e l through a 
c o n f l i c t of i n t e r e s t from s u c c e s s i v e 
r e p r e s e n t a t i o n , mere p r o o f t h a t a c r i m i n a l 
d efendant's c o u n s e l p r e v i o u s l y r e p r e s e n t e d 
a p r o s e c u t i o n w i t n e s s i s i n s u f f i c i e n t t o 
e s t a b l i s h i n c o n s i s t e n t i n t e r e s t s , and a 
defendant must show e i t h e r t h a t h i s 
c o u n s e l ' s e a r l i e r r e p r e s e n t a t i o n of the 
w i t n e s s was s u b s t a n t i a l and p a r t i c u l a r l y 
r e l a t e d t o c o u n s e l ' s l a t e r r e p r e s e n t a t i o n 
of the defendant, or t h a t c o u n s e l a c t u a l l y 
l e a r n e d p a r t i c u l a r c o n f i d e n t i a l i n f o r m a t i o n 
d u r i n g p r i o r r e p r e s e n t a t i o n of the w i t n e s s 
t h a t was r e l e v a n t t o the defendant's case. 

"At Dunaway's t r i a l , Don Dykes t e s t i f i e d t h a t he 
owned the t r a i l e r where Dunaway l i v e d , t h a t i t was 
d e s t r o y e d by the f i r e , and t h a t he d i d not see 
Dunaway a c t u n u s u a l . Dykes t e s t i m o n y was 
c o r r o b o r a t e d by o t h e r w i t n e s s e s . Annie McCoy, T r e s s a 
P a t t e r s o n ' s mother, t e s t i f i e d she r e n t e d the t r a i l e r 
from Dykes and t h a t she never saw Dunaway a c t i n g out 
of the o r d i n a r y . Ed Paulk , a Deputy S t a t e F i r e 
M a r s h a l l , t e s t i f i e d c o n c e r n i n g the e x t e n t of the 
damage t o the t r a i l e r . John P h i l l i p s , a n e i g h b o r of 
Dunaway and P a t t e r s o n ' s , t e s t i f i e d t h a t Dunaway 
l o o k e d normal the n i g h t of the f i r e . 
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"Dunaway's c o l l a t e r a l c o u n s e l d i d not ask Mr. 
Brunson a s i n g l e q u e s t i o n about h i s r e p r e s e n t a t i o n 
of Dykes. In a d d i t i o n , Dunaway p r o v i d e d the C o u r t 
w i t h no s t a t u t o r y or l e g a l a u t h o r i t y t h a t would have 
p e r m i t t e d Dykes t o be impeached w i t h e v i d e n c e of 
a l l e g e d t h r e a t s he made t o h i s e s t r a n g e d w i f e . Rule 
608(b), A l a . R. E v i d . , s p e c i f i c a l l y would have 
f o r b i d d e n the use of s p e c i f i c i n s t a n c e s of bad 
conduct t o impeach a w i t n e s s ' s c r e d i b i l i t y u n l e s s 
such conduct r e s u l t e d i n a c o n v i c t i o n . See a l s o Rule 
609(a), A l a . R. E v i d . The C o u r t f i n d s t h a t Dunaway 
f a i l e d t o prove t h a t Brunson's r e p r e s e n t a t i o n of 
Dykes i n a d i v o r c e c r e a t e d an a c t u a l c o n f l i c t of 
i n t e r e s t or a d v e r s e l y a f f e c t e d Brunson's 
r e p r e s e n t a t i o n . Rule 32.3, A l a . R. Crim. P. See M.S.  
v. S t a t e , 822 So. 2d 449, 452 ( A l a . Crim. App. 2000) 
( h o l d i n g ' [ t ] h e burden of p r o v i n g t h a t a c o n f l i c t of 
i n t e r e s t r i s e s t o the l e v e l of i n e f f e c t i v e 
a s s i s t a n c e r e s t s on the one a s s e r t i n g the 
c o n f l i c t ' ) . 

"The Court f i n d s t h a t t h i s a l l e g a t i o n of 
i n e f f e c t i v e a s s i s t a n c e i s w i t h o u t m e r i t . Rule 
32.7(d), A l a . R. Crim. P. In the a l t e r n a t i v e , the 
C o u r t f i n d s t h a t Dunaway f a i l e d t o meet h i s burden 
of p r o v i n g by a preponderance of e v i d e n c e t h a t 
Brunson's r e p r e s e n t a t i o n of Dykes i n an u n r e l a t e d 
case caused Brunson to be i n e f f e c t i v e as r e q u i r e d by 
Rule 32.3, A l a . R. Crim. P. 

"...[Dunaway] a l s o contends t h a t Mr. Brunson had 
a c o n f l i c t of i n t e r e s t because he r e p r e s e n t e d 
S t a t e ' s w i t n e s s Marcus Russaw on a pending attempted 
murder charge. A c c o r d i n g t o Dunaway's c o l l a t e r a l 
c o u n s e l , Marcus Russaw was T r e s s a P a t t e r s o n ' s f i r s t 
c o u s i n . In h i s c o n s o l i d a t e d Rule 32 p e t i t i o n , 
Dunaway contends t h a t Mr. Brunson d i d not 
cross-examine Mary Russaw at a l l and conducted o n l y 
c u r s o r y c r o s s - e x a m i n a t i o n s of L o i s Russaw, F e l i c i a 
Russaw, and Teresa Russaw because they were g o i n g t o 
be w i t n e s s e s a t Marcus Russaw's t r i a l . 
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"At the e v i d e n t i a r y h e a r i n g , Dunaway's 
c o l l a t e r a l c o u n s e l o f f e r e d c o u r t r e c o r d s i n d i c a t i n g 
Mr. Brunson was a p p o i n t e d i n November 1996 t o 
r e p r e s e n t M i c h a e l Russaw i n a case t h a t was 
u l t i m a t e l y n o l p r o s s e d by the S t a t e . Dunaway's 
c o l l a t e r a l c o u n s e l d i d not, however, ask Mr. Brunson 
a s i n g l e q u e s t i o n about h i s r e p r e s e n t a t i o n of Marcus 
Russaw or M i c h a e l Russaw. Dunaway's c o l l a t e r a l 
c o u n s e l a l s o f a i l e d t o o f f e r t h i s C o u r t any 
i n f o r m a t i o n Brunson c o u l d have used t o impeach the 
t r i a l t e s t i m o n y of Marcus Russaw, Mary Russaw, L o i s 
Russaw, F e l i c i a Russaw, or Teresa Russaw. F u r t h e r , 
Dunaway's c o l l a t e r a l c o u n s e l d i d not c a l l any of the 
Russaws t o t e s t i f y a t the e v i d e n t i a r y h e a r i n g . 

"The Court f i n d s t h a t t h i s a l l e g a t i o n of 
i n e f f e c t i v e a s s i s t a n c e i s w i t h o u t m e r i t . Rule 
32.7(d), A l a . R. Crim. P. In the a l t e r n a t i v e , the 
Cou r t f i n d s t h a t Dunaway f a i l e d t o meet h i s burden 
of p r o v i n g t h i s a l l e g a t i o n of i n e f f e c t i v e a s s i s t a n c e 
by a preponderance of e v i d e n c e as r e q u i r e d by Rule 
32.3, A l a . R. Crim. P. See M.S. v. S t a t e , 822 So. 2d 
449, 452 ( A l a . Crim. App. 2000) ( h o l d i n g ' [ t ] h e 
burden of p r o v i n g t h a t a c o n f l i c t of i n t e r e s t r i s e s 
t o the l e v e l of i n e f f e c t i v e a s s i s t a n c e r e s t s on the 
one a s s e r t i n g the c o n f l i c t ' ) . " 

(C.R. 743-46.) 

We agree w i t h the c i r c u i t c o u r t t h a t c o u n s e l f a i l e d t o 

meet h i s burden of p r o o f i n r e g a r d t o t h i s c l a i m . Brunson was 

asked no q u e s t i o n s r e g a r d i n g t h i s c l a i m , nor was any w i t n e s s 

q u e s t i o n e d about t h i s c l a i m . Dunaway appeared t o a s s e r t t h a t 

p r e j u d i c e was presumed based on Brunson's j o i n t r e p r e s e n t a t i o n 

of t he defendant and a s t a t e w i t n e s s . However, t h a t i s not 

the law. 
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In Wimberly v. S t a t e , 934 So. 2d 411, 418 ( A l a . Crim. 

App. 2005), we s t a t e d : "By f a r , the m a j o r i t y of s t a t e s t h a t 

have ad d r e s s e d t h i s i s s u e have l i k e w i s e h e l d t h a t t h e r e i s no 

per se ban on the j o i n t r e p r e s e n t a t i o n of b o t h a s t a t e w i t n e s s 

and a defendant." The U n i t e d S t a t e s Supreme Court i n C u y l e r  

v. S u l l i v a n , 446 U.S. 335, 350 (1980), h e l d t h a t "the 

p o s s i b i l i t y of c o n f l i c t i s i n s u f f i c i e n t t o impugn a c r i m i n a l 

c o n v i c t i o n . In o r d e r t o demonstrate a v i o l a t i o n of h i s S i x t h 

Amendment r i g h t s , a defendant must e s t a b l i s h t h a t an a c t u a l 

c o n f l i c t of i n t e r e s t a d v e r s e l y a f f e c t e d h i s l a w y e r ' s 

performance." 

"To prove t h a t an a c t u a l c o n f l i c t a d v e r s e l y a f f e c t e d 
h i s c o u n s e l ' s performance, a defendant must make a 
f a c t u a l showing ' t h a t h i s c o u n s e l a c t i v e l y 
r e p r e s e n t e d c o n f l i c t i n g i n t e r e s t s , ' C u y l e r v.  
S u l l i v a n , 446 U.S. [335] a t 350, 100 S.Ct. [1708] a t 
1719 ( [ 1 9 8 0 ) ] , '"and must demonstrate t h a t the 
a t t o r n e y 'made a c h o i c e between p o s s i b l e a l t e r n a t i v e 
c o u r ses of a c t i o n , such as e l i c i t i n g (or f a i l i n g t o 
e l i c i t ) e v i d e n c e h e l p f u l t o one c l i e n t b ut h a r m f u l 
t o the o t h e r . ' " ' Barham v. U n i t e d S t a t e s , 724 F.2d 
1529, 1532 (11th C i r . [1984]) ( q u o t i n g U n i t e d S t a t e s  
v. Mers, 701 F.2d 1321, 1328 (11th C i r . 1 9 8 3 ) ] , 
c e r t . d e n i e d , 467 U.S. 1230, 104 S.Ct. 2687, 81 
L.Ed.2d 882 (1984)." 

M o l t o n v. S t a t e , 651 So. 2d 663, 669 ( A l a . Crim. App. 1994). 

"Furthermore, a defendant must show t h a t h i s lawyer made a 

c h o i c e between p l a u s i b l e c o u rses of a c t i o n , such as p r e s e n t i n g 
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arguments or ev i d e n c e h e l p f u l t o one c l i e n t but harmless t o 

the o t h e r . " U n i t e d S t a t e s v. Khoury, 901 F. 2d 948, 968 

(11th C i r . 1990). 

Dunaway made no attempt t o s a t i s f y h i s burden of p r o o f i n 

r e g a r d t o t h i s c l a i m . A c c o r d i n g l y , we agree w i t h the c i r c u i t 

c o u r t t h a t Dunaway was due no r e l i e f on t h i s c l a i m . 

V. 

Dunaway next argues t h a t h i s c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o move to suppress h i s statement because, he argues, 

i t was the p r o d u c t of an i l l e g a l a r r e s t . 6 

The c i r c u i t c o u r t s t a t e d : 

"Dunaway's c o l l a t e r a l c o u n s e l d i d not ask 
Brunson or McKinnon a s i n g l e q u e s t i o n about t h e i r 
attempt t o suppress Dunaway's statement or h i s 
a r r e s t . The o n l y t e s t i m o n y a t the e v i d e n t i a r y 
h e a r i n g c o n c e r n i n g Dunaway's a r r e s t came from J o d i 
H atcher. Hatcher t e s t i f i e d t h a t the n i g h t of the 
murders Dunaway came t o her house and the p o l i c e 
came and took Dunaway away i n h a n d c u f f s . Hatcher 
s a i d she d i d not know why Dunaway was taken by 
p o l i c e . " 

(C.R. 688.) Dunaway f a i l e d t o meet h i s burden of p r o o f 

c o n c e r n i n g t h i s c l a i m . There was no e v i d e n c e p r e s e n t e d a t the 

6The r e c o r d i n d i c a t e s t h a t c o u n s e l d i d f i l e a motion t o 
suppress Dunaway's statement t o p o l i c e on the grounds t h a t the 
c o n f e s s i o n was co e r c e d . 
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h e a r i n g c o n c e r n i n g the c i r c u m s t a n c e s s u r r o u n d i n g Dunaway's 

a r r e s t . "The burden of p r o o f of a p o s t - c o n v i c t i o n a l l e g a t i o n 

i s on the p e t i t i o n e r , Montalvo v. S t a t e , 488 So. 2d 25 ( A l a . 

Cr. App. 1986), and t h i s C o u r t w i l l not presume e r r o r from a 

s i l e n t r e c o r d . Robinson v. S t a t e , 444 So. 2d 884 ( A l a . 1983)." 

McCollough v. S t a t e , 678 So. 2d 199, 200-01 ( A l a . Crim. App. 

1995). 

V I . 

Dunaway next argues t h a t h i s c o u n s e l was i n e f f e c t i v e f o r 

"numerous o t h e r grounds." 

A. 

F i r s t , Dunaway argues t h a t c o u n s e l ' s argument i n the 

p e n a l t y phase was i n e f f e c t i v e because, he says, c o u n s e l f a i l e d 

t o make a "cogent argument" as t o why the j u r y s h o u l d sentence 

Dunaway t o l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e . The c i r c u i t c o u r t found t h a t Dunaway had abandoned 

t h i s c l a i m because he d i d not q u e s t i o n McKinnon about h i s 

c l o s i n g argument. 

A t the p e n a l t y phase, McKinnon argued t h a t the S t a t e 

f a i l e d t o prove the a g g r a v a t i n g c i r c u m s t a n c e t h a t the murders 

were e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l when compared t o 
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o t h e r c a p i t a l o f f e n s e s . He f u r t h e r argued t h a t Dunaway had no 

s i g n i f i c a n t h i s t o r y of p r i o r c r i m i n a l a c t i v i t y , t h a t he was 

m e n t a l l y d i s t u r b e d , t h a t he d i d not have the c a p a c i t y t o 

commit the crime, and t h a t he was o n l y 20 years o l d when the 

crime o c c u r r e d . He a l s o argued t h a t the j u r y c o u l d c o n s i d e r 

a n y t h i n g i n m i t i g a t i o n . Counsel v i g o r o u s l y a s s e r t e d t h a t the 

m i t i g a t i n g c i r c u m s t a n c e s outweighed the a g g r a v a t i n g 

c i r c u m s t a n c e s . Counsel was not i n e f f e c t i v e i n h i s c l o s i n g 

argument i n the p e n a l t y phase. 

B. 

Second, Dunaway argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o make an adequate Batson v. Kentucky, 476 U.S. 79 

(1986), o b j e c t i o n t o the p r o s e c u t o r ' s use of i t s peremptory 

s t r i k e s . 

The c i r c u i t c o u r t s t a t e d the f o l l o w i n g i n r e g a r d t o t h i s 

c l a i m : 

"Dunaway's t r i a l c o u n s e l d i d not make a f o r m a l 
motion a t t r i a l p u r s u a n t t o Batson v. Kentucky, [476 
U.S. 79 (1986)]. The r e c o r d i n d i c a t e s , however, the 
t r i a l c o u r t was p r e s e n t d u r i n g the s t r i k i n g of the 
j u r y and r e q u i r e d the p r o s e c u t o r t o s t a t e h i s 
reasons f o r h i s peremptory s t r i k e s a f t e r each 
s t r i k e . The t r i a l c o u r t was f u l l y aware of the race 
of each p e r s o n s t r u c k by the p r o s e c u t i o n and t h e i r 
age. The t r i a l c o u r t would have a l s o been aware of 
the e x t e n t of the p r o s e c u t i o n ' s v o i r d i r e . The Court 
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a l s o notes t h a t a j u r o r q u e s t i o n n a i r e was used by 
the p a r t i e s , which would have negated the need f o r 
the p r o s e c u t i o n t o ask q u e s t i o n s t h a t were a l r e a d y 
answered. 

"Dunaway c i t e s t h i s C ourt t o one case, M o r r i s o n  
v. Jones, 952 F.Supp. 729 (M.D. A l a . 1996), i n 
s u p p o r t of h i s c o n t e n t i o n the Barbour County 
D i s t r i c t A t t o r n e y ' s O f f i c e has a h i s t o r y of r a c i a l 
d i s c r i m i n a t i o n i n j u r y s e l e c t i o n . T h i s Court w i l l 
not f i n d a ' p a t t e r n of d i s c r i m i n a t i o n ' based on one 
case out of the thousands c r i m i n a l cases t h a t have 
been p r o s e c u t e d i n Barbour County. 

"Moreover, on Dunaway's d i r e c t a p p e a l t o the 
Alabama Supreme C o u r t , he r a i s e d the e x a c t grounds 
i n the u n d e r l y i n g s u b s t a n t i v e c l a i m t h a t he now 
advances i n h i s second amended p e t i t i o n . Ex p a r t e  
Dunaway, 746 So. 2d [1042] a t 1044 [ ( A l a . 1 9 9 9 ) ] . 
The Alabama Supreme Court h e l d : 

" ' A f t e r t h o r o u g h l y examining the r e c o r d , we 
f i n d no e r r o r on the t r i a l c o u r t ' s p a r t i n 
a c c e p t i n g the S t a t e ' s reasons f o r i t s 
s t r i k e s . We f i n d those reasons t o be 
r a c e - n e u t r a l ; t h e r e f o r e , we h o l d t h a t 
Dunaway i s not e n t i t l e d t o a new t r i a l on 
the b a s i s of the r u l e s t a t e d i n B a t s o n . ' 

"Ex p a r t e Dunaway, 746 So. 2d a t 1046. Dunaway d i d 
not p r e s e n t any e v i d e n c e a t the e v i d e n t i a r y h e a r i n g 
t h a t would c o n f l i c t w i t h the f i n d i n g s of the t r i a l 
c o u r t or the Alabama Supreme Co u r t . 

"The C o u r t f i n d s t h i s a l l e g a t i o n of i n e f f e c t i v e 
a s s i s t a n c e i s w i t h o u t m e r i t . Rule 32.7(d), A l a . R. 
Crim. P." 

(C.R. 686-87.) 
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In i t s o p i n i o n on Dunaway's d i r e c t a p p e a l , the Alabama 

Supreme Co u r t noted t h a t a l t h o u g h the p r o s e c u t o r used a l a r g e 

number of i t s peremptory s t r i k e s t o remove b l a c k p r o s p e c t i v e 

j u r o r s , Dunaway's j u r y c o n s i s t e d of s i x w h i t e j u r o r s and s i x 

b l a c k j u r o r s . A l s o , the p r o s e c u t o r ' s reasons f o r s t r i k i n g the 

j u r o r s were c o n t a i n e d i n the r e c o r d . The Supreme Co u r t 

s p e c i f i c a l l y found t h a t the reasons g i v e n by the p r o s e c u t o r 

were race n e u t r a l . "Counsel cannot be h e l d i n e f f e c t i v e f o r 

f a i l i n g t o r a i s e an i s s u e t h a t has no m e r i t . " Smith v. S t a t e , 

[Ms. CR-05-0561, September 26, 2008] So. 3d , ( A l a . 

Crim. App. 2008). Dunaway was due no r e l i e f on t h i s c l a i m . 

C. 

T h i r d , Dunaway argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o o b j e c t t o what he a l l e g e s was p r o s e c u t o r i a l 

misconduct. S p e c i f i c a l l y , he argues t h a t c o u n s e l s h o u l d have 

o b j e c t e d t o the p r o s e c u t o r ' s c l o s i n g argument c o n c e r n i n g 

Dunaways t h e o r y t h a t the gun used t o k i l l T r e s s a P a t t e r s o n 

a c c i d e n t a l l y f i r e d . 

The c i r c u i t c o u r t found t h a t Dunaway had abandoned t h i s 

c l a i m because c o u n s e l was not asked any q u e s t i o n s about the 

argument. 
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"The f a c t t h a t the c o u n s e l d i d not o b j e c t a t e v e r y 
p o s s i b l e i n s t a n c e does not mean t h a t the a p p e l l a n t 
d i d not r e c e i v e adequate r e p r e s e n t a t i o n . O ' N e i l v.  
S t a t e , 605 So. 2d 1247, 1250 ( A l a . Cr. App. 1992). 
O b j e c t i o n s are a m a t ter of t r i a l s t r a t e g y , and an 
a p p e l l a n t must overcome the presumption t h a t 
' counsel's conduct f a l l s w i t h i n the wide range of 
r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e , ' t h a t i s , the 
p resumption t h a t the c h a l l e n g e d a c t i o n 'might be 
c o n s i d e r e d sound t r i a l s t r a t e g y . ' S t r i c k l a n d , 466 
U.S. a t 687-88, 104 S.Ct. a t 2064, 80 L.Ed.2d a t 693 

(1984)." 

Moore v. S t a t e , 659 So. 2d 205, 209 ( A l a . Crim. App. 1994). 

"A competent t r i a l a t t o r n e y might w e l l eschew o b j e c t i n g ... i n 

o r d e r t o m i n i m i z e j u r y a t t e n t i o n t o the damaging m a t e r i a l . " 

U n i t e d S t a t e s v. Payne, 741 F.2d 887, 891 (7th C i r . 1984). 

"[Counsel] c o u l d r e a s o n a b l y have d e c i d e d not t o r i s k 

a n t a g o n i z i n g the j u r y by o b j e c t i n g , or he c o u l d have d e c i d e d 

t h a t h i s b e s t s t r a t e g y was t o l e t h i s own c l o s i n g argument 

( r e c i t e d b e f o r e the S t a t e s ' ) speak f o r i t s e l f . " W i l e y v.  

P u c k e t t , 969 F.2d 86, 102 (5th C i r . 1992). A c c o r d i n g l y , i t 

c o u l d have been a s t r a t e g i c d e c i s i o n t o not o b j e c t t o the 

p r o s e c u t o r ' s argument. 

Moreover, c o u n s e l was not asked why they d i d not o b j e c t 

t o the p r o s e c u t o r ' s argument. In f a c t , c o u n s e l was asked no 

q u e s t i o n s c o n c e r n i n g c l o s i n g arguments. 
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"'An ambiguous or s i l e n t r e c o r d i s not s u f f i c i e n t t o 
d i s p r o v e the s t r o n g and c o n t i n u i n g presumption [of 
e f f e c t i v e r e p r e s e n t a t i o n ] . T h e r e f o r e "where the 
r e c o r d i s i n c o m p l e t e or u n c l e a r about [ c o u n s e l ] ' s 
a c t i o n s , we w i l l presume t h a t he d i d what he s h o u l d 
have done, and t h a t he e x e r c i s e d r e a s o n a b l e 
p r o f e s s i o n a l judgment."' Chandler v. U n i t e d S t a t e s , 
218 F.3d 1305, 1314 n. 15 (11th C i r . 2000) (en banc) 
( q u o t i n g W i l l i a m s v. Head, 185 F.3d 1223, 1228 (11th 
C i r . 1999)). " 

Grayson v. Thompson, 257 F.3d 1194, 1218 (11th C i r . 2001). 

Dunaway was due no r e l i e f on t h i s c l a i m . 

F o u r t h , Dunaway argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o o b j e c t t o h i s appearance b e f o r e the j u r y i n 

s h a c k l e s . 

The c i r c u i t c o u r t s t a t e d the f o l l o w i n g c o n c e r n i n g t h i s 

c l a i m : 

"The o n l y t e s t i m o n y a t the e v i d e n t i a r y h e a r i n g about 
Dunaway b e i n g seen i n r e s t r a i n t s was e l i c i t e d from 
a l t e r n a t e j u r o r [M.B.]. When asked by Dunaway's 
c o l l a t e r a l c o u n s e l , [M.B.] i n d i c a t e d she saw Dunaway 
i n h a n d c u f f s . 

" I n Baker v. S t a t e , 906 So. 2d 210, 260 ( A l a . 
Crim. App. 2001), r e v ' d on o t h e r grounds, Ex p a r t e  
Baker, 906 So. 2d 277 ( A l a . 2004), the a p p e l l a n t 
r a i s e d a s i m i l a r i s s u e a l l e g i n g t h a t : 

" ' [ h ] e was unable t o r e c e i v e a f a i r t r i a l 
a f t e r he had a l l e g e d l y been paraded i n 
f r o n t of the j u r y i n h a n d c u f f s and 
s h a c k l e s , e s c o r t e d by a l a r g e number of 
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d e p u t i e s . No o b j e c t i o n as t o t h i s m a t t e r 
appears i n the r e c o r d and no r e f e r e n c e t o 
i t s h a v i n g o c c u r r e d appears i n the r e c o r d . ' 

"The Alabama Co u r t of C r i m i n a l Appeals went on t o 
f i n d t h a t ' " [ i ] t i s not ground f o r m i s t r i a l t h a t the 
accused appeared b e f o r e the j u r y i n h a n d c u f f s when 
h i s appearance was o n l y p a r t of g o i n g t o and from 
the courtroom.'" J u s t o v. S t a t e , 568 So. 2d 312, 318 
(A l a . Crim. App. 1990), q u o t i n g Cushing v. S t a t e , 
455 So. 2d 119, 121 ( A l a . Crim. App. 1984). 

"Dunaway f a i l e d t o c i t e t o anywhere i n the 
r e c o r d i n d i c a t i n g he appeared b e f o r e the j u r y d u r i n g 
h i s t r i a l i n h a n d c u f f s and s h a c k l e s . F u r t h e r , 
[M.B.] was excused b e f o r e g u i l t phase d e l i b e r a t i o n s 
began and gave no i n d i c a t i o n she d i s c u s s e d s e e i n g 
Dunaway i n h a n d c u f f s w i t h o t h e r j u r o r s o r , t h a t 
o t h e r j u r o r s t o l d her the y saw Dunaway i n h a n d c u f f s . 

"The C o u r t f i n d s t h a t Dunaway f a i l e d t o meet h i s 
burden of p r o v i n g t h i s a l l e g a t i o n of i n e f f e c t i v e 
a s s i s t a n c e by a preponderance of e v i d e n c e as 
r e q u i r e d by Rule 32.3, A l a . R. Crim. P." 

(C.R. 724-25.) 

The c i r c u i t c o u r t ' s f i n d i n g s are s u p p o r t e d by the r e c o r d . 

"Where t h e r e has been o n l y a b r i e f and i n a d v e r t e n t 

c o n f r o n t a t i o n between a s h a c k l e d person and one or more 

members of the j u r y , t h i s i s l i k e l y t o be viewed as an 

i n s u f f i c i e n t showing of p r e j u d i c e t o r e q u i r e the r e v e r s a l of 

a c o n v i c t i o n . " 3 LaFave and I s r a e l , C r i m i n a l Procedure § 

23.2(d) (1984). See a l s o Annot., P r o p r i e t y and P r e j u d i c i a l  

E f f e c t of Gagging, S h a c k l i n g , or Otherwise P h y s i c a l l y 
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R e s t r a i n i n g Accused D u r i n g Course of S t a t e C r i m i n a l T r i a l , 90 

A.L.R. 3d 17 (1979). 

The o n l y e v i d e n c e p r e s e n t e d t o s u p p o r t t h i s c l a i m was 

M.B.'s t e s t i m o n y a t the e v i d e n t i a r y h e a r i n g t h a t she saw 

Dunaway i n h a n d c u f f s . M.B. was asked no o t h e r q u e s t i o n s 

c o n c e r n i n g when t h i s o c c u r r e d or whether she d i s c u s s e d t h i s 

w i t h any o t h e r j u r o r s . A l s o , M.B., an a l t e r n a t e j u r o r , was 

excused b e f o r e d e l i b e r a t i o n s . C l e a r l y , Dunaway f a i l e d t o meet 

h i s burden of p r o o f i n r e g a r d t o t h i s c l a i m . 

V I I . 

Dunaway next argues t h a t the U n i t e d S t a t e s C o n s t i t u t i o n 

p r o h i b i t s the i m p o s i t i o n of sentence of dea t h as t o him 

because, he argues, he i s m e n t a l l y r e t a r d e d . 

F i r s t , Dunaway a s s e r t s t h a t under the d o c t r i n e of 

c o l l a t e r a l e s t o p p e l the S t a t e i s b a r r e d from a r g u i n g t h a t 

Dunaway i s not m e n t a l l y r e t a r d e d because the c i r c u i t c o u r t 

found i n i t s s e n t e n c i n g o r d e r t h a t Dunaway i s m e n t a l l y 

r e t a r d e d . 7 

7 " ' C o l l a t e r a l e s t o p p e l ' i s an awkward phrase , but i t 
stands f o r an e x t r e m e l y i m p o r t a n t p r i n c i p l e i n our a d v e r s a r y 
system of j u s t i c e . I t means s i m p l y t h a t when an i s s u e of 
u l t i m a t e f a c t has once been de t e r m i n e d by a v a l i d and f i n a l 
judgment, t h a t i s s u e cannot a g a i n be l i t i g a t e d between the 
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Alabama has not a d d r e s s e d t h i s s p e c i f i c i s s u e , so we have 

l o o k e d t o o t h e r s t a t e s . The Ohio Court of Appeals i n S t a t e  

v. H i l l , 177 Ohio App. 3d 171, 184, 894 N.E.2d 108, 118 

( 2 0 0 8 ) , s t a t e d : 

"Because mental r e t a r d a t i o n d i d not p r e c l u d e the 
i m p o s i t i o n of the death p e n a l t y a t the time of [ t h e 
a p p e l l a n t ' s ] s e n t e n c i n g , the s t a t e d i d not have 'a 
f u l l and f a i r o p p o r t u n i t y t o l i t i g a t e ' the i s s u e 
d u r i n g the p e n a l t y phase of H i l l ' s t r i a l , as i s 
n e c e s s a r y b e f o r e c o l l a t e r a l e s t o p p e l may be a p p l i e d . 
B i e s [v. B a g l e y ] , 519 F.3d [324] a t 338 [ ( 6 t h C i r . 
2 0 0 8 ) ] , c i t i n g N.A.A.C.P. D e t r o i t Branch v. D e t r o i t  
P o l i c e O f f i c e r s Assn. (C.A.6, 1987), 821 F.2d 328, 
330; Goodson [v. McDonough Power Equipement, I n c . ] , 
2 Ohio St . 3 d [193] a t 201, 2 OBR 732, 443 N.E.2d 
978[(1983)] ('an a b s o l u t e due p r o c e s s p r e r e q u i s i t e 
t o the a p p l i c a t i o n of c o l l a t e r a l e s t o p p e l i s t h a t 
the p a r t y a s s e r t i n g the p r e c l u s i o n must prove t h a t 
the i d e n t i c a l i s s u e was a c t u a l l y l i t i g a t e d , d i r e c t l y 
d e termined, and e s s e n t i a l t o the judgment i n the 
p r i o r a c t i o n ' ) . 

" ' C o l l a t e r a l l y e s t o p p i n g a p a r t y from 
r e l i t i g a t i n g an i s s u e p r e v i o u s l y d e c i d e d a g a i n s t i t 
v i o l a t e s due p r o c e s s where i t c o u l d not be f o r e s e e n 
t h a t the i s s u e would s u b s e q u e n t l y be u t i l i z e d 
c o l l a t e r a l l y , and where the p a r t y had l i t t l e 
knowledge or i n c e n t i v e t o l i t i g a t e f u l l y and 
v i g o r o u s l y i n the f i r s t a c t i o n due t o the p r o c e d u r a l 
and/or f a c t u a l c i r c u m s t a n c e s p r e s e n t e d t h e r e i n . ' 
Goodson, 2 Ohio St . 3 d a t 201, 2 OBR 732, 443 N.E.2d 

same p a r t i e s i n any f u t u r e l a w s u i t . ..." Ashe v. Swenson, 397 
U.S. 436, 443 (1970). 
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97 8; S t a t e ex r e l . W e s t c h e s t e r E s t a t e s , I n c . v.  
Bacon (1980), 61 Ohio S t . 2 d 42, 15 O.O.3d 53, 399 
N.E.2d 81, a t paragraph two of the s y l l a b u s 
('[w]here t h e r e has been a change i n the f a c t s s i n c e 
a d e c i s i o n was r e n d e r e d i n an a c t i o n , which e i t h e r 
r a i s e s a new m a t e r i a l i s s u e or which would have been 
r e l e v a n t t o the r e s o l u t i o n of a m a t e r i a l i s s u e 
i n v o l v e d i n the e a r l i e r a c t i o n , n e i t h e r the d o c t r i n e 
of r e s j u d i c a t a nor the d o c t r i n e of c o l l a t e r a l 
e s t o p p e l w i l l bar l i t i g a t i o n of t h a t i s s u e i n a 
l a t e r a c t i o n ' ) . 

" I n the p r e s e n t case, the s t a t e d i d not have the 
knowledge or i n c e n t i v e t o v i g o r o u s l y l i t i g a t e the 
i s s u e of H i l l ' s mental r e t a r d a t i o n , because t h a t 
i s s u e was o n l y t a n g e n t i a l l y r e l e v a n t t o whether the 
death p e n a l t y was a p p r o p r i a t e . There was no reason 
f o r the s t a t e t o c o n t e s t the e v i d e n c e of r e t a r d a t i o n 
i n t r o d u c e d a t the m i t i g a t i o n h e a r i n g because t h a t 
e v i d e n c e d i d not l i n k H i l l ' s a l l e g e d r e t a r d a t i o n 
w i t h h i s c u l p a b i l i t y f o r the murder of Raymond F i f e . 
W ithout t h i s c o n n e c t i o n , the f a c t t h a t H i l l might be 
m e n t a l l y r e t a r d e d was not p a r t i c u l a r l y r e l e v a n t t o 
whether H i l l c o u l d be e x e c u t e d . " 

177 Ohio App. 3d a t 184, 894 N.E.2d a t 118. The Ohio Court 

h o l d i n g i s c o n s i s t e n t w i t h our Supreme C o u r t ' s d e c i s i o n i n 

Smith v. S t a t e , [Ms. 1060427, May 25, 2007] So. 3d 

( A l a . 2 0 0 7 ) : 

"In the c o n t e x t of an A t k i n s [v. V i r g i n i a , 536 
U.S. 304 (2002)] c l a i m , the defendant has the burden 
of p r o v i n g by a preponderance of the e v i d e n c e t h a t 
he or she i s m e n t a l l y r e t a r d e d and thus i n e l i g i b l e 
f o r the death p e n a l t y . See Morrow v. S t a t e , 928 So. 
2d 315, 323 ( A l a . Crim. App. 2004); see a l s o 
H o l l a d a y v. Campbell, 463 F.Supp.2d 1324, 1341 n. 21 
(N.D. A l a . 2006) ( i n t e r p r e t i n g Alabama law t o 
r e q u i r e t h a t the defendant prove mental r e t a r d a t i o n 
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by a preponderance of the e v i d e n c e ) . T h e r e f o r e , i t 
i s c e r t a i n l y p o s s i b l e f o r a c o u r t t o conclude t h a t 
a defendant has met h i s burden of p r o v i n g m i l d 
mental r e t a r d a t i o n as a m i t i g a t i n g c i r c u m s t a n c e b u t , 
at the same tim e , t o conclude t h a t the defendant has 
not c a r r i e d the burden of p r o v i n g mental r e t a r d a t i o n 
f o r purposes of an A t k i n s c l a i m . " 

___ So. 3d a t ___ . The d o c t r i n e of c o l l a t e r a l e s t o p p e l does 

not bar our r e v i e w of t h i s i s s u e . The c i r c u i t c o u r t ' s f i n d i n g 

i n i t s s e n t e n c i n g o r d e r t h a t Dunaway was m e n t a l l y r e t a r d e d i s 

not d i s p o s i t i v e o f whether Dunaway's sentence of death i s 

c o n s t i t u t i o n a l l y b a r r e d because of h i s mental d e f i c i e n c y . 

Dunaway a s s e r t s t h a t he i s m e n t a l l y r e t a r d e d and t h a t 

under the U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n i n A t k i n s v.  

V i r g i n i a , 536 U.S. 304 (2002), h i s sentence of death v i o l a t e s 

the U n i t e d S t a t e s C o n s t i t u t i o n . 

In r e g a r d t o t h i s c l a i m , the c i r c u i t c o u r t s t a t e d : 

"Dunaway r e l i e s p r i m a r i l y on the t e s t i m o n y of 
Dr. Fernando Lopez, h i s p s y c h i a t r i c e x p e r t a t t r i a l 
t o s u p p o r t t h i s argument. The t r i a l c o u r t c o n s i d e r e d 
the t e s t i m o n y of Dr. Lopez, t o g e t h e r w i t h the 
t e s t i m o n y from o t h e r w i t n e s s e s , t o determine whether 
any n o n - s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s , under 
S e c t i o n 13A-5-52 of the Code of Alabama (1975), 
e x i s t e d . The j u r y , by i t s g u i l t - p h a s e v e r d i c t , and 
the t r i a l c o u r t , by i t s sentence, r e j e c t e d Lopez's 
t e s t i m o n y t h a t Dunaway s u f f e r e d from a severe mental 
d i s e a s e or d e f e c t a t the time he murdered James 
P a t t e r s o n . T h e r e f o r e , Dunaway's c o n t e n t i o n t h a t the 
t r i a l c o u r t 'made a d e t e r m i n a t i o n ' he i s m e n t a l l y 
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r e t a r d e d i s w i t h o u t m e r i t . Rule 3 2 . 7 ( d ) , A l a . R. 
Crim. P. 

"Based on ev i d e n c e from Dunaway's t r i a l and 
evi d e n c e p r e s e n t e d a t h i s e v i d e n t i a r y h e a r i n g , t h i s 
C o urt f i n d s t h a t Dunaway i s not m e n t a l l y r e t a r d e d . 
A r e v i e w of Dunaway's t r i a l t e s t i m o n y shows he was 
c l e a r and a r t i c u l a t e on the s t a n d , even d u r i n g a 
v i g o r o u s c r o s s - e x a m i n a t i o n by the p r o s e c u t o r . See 
C l i s b y v. S t a t e of Alabama, 26 F. 3d 1054, 1056 
(11th C i r . 1994) ( h o l d i n g t h a t C l i s b y ' s t r i a l 
t e s t i m o n y '[gave] the judge an o p p o r t u n i t y t o gauge 
r o u g h l y [ C l i s b y ' s ] i n t e l l i g e n c e ' ) . Dunaway a d m i t t e d 
he made up an a l i b i because he was s c a r e d . Dunaway 
a l s o s a i d he was a b l e t o f o l l o w d i r e c t i o n s from Don 
Dykes when Dunaway worked f o r Dykes. Dunaway 
a d m i t t e d he t o o k money h i s mother sent him t o buy 
c r a c k c o c a i n e t o r e s e l l t o get the money n e c e s s a r y 
f o r him t o go back t o Texas. Dr. Lopez t e s t i f i e d 
t h a t , b e f o r e the i n c i d e n t , Dunaway had s c o r e d 75 or 
76 on IQ t e s t s . A t the e v i d e n t i a r y h e a r i n g , 
Dunaway's stepmother, Angela Dunaway, t e s t i f i e d t h a t 
Dunaway came t o l i v e w i t h her i n Texas i n 1996, t h a t 
he a t t e n d e d a t r a d e s c h o o l , r e c e i v e d a c e r t i f i c a t e 
i n auto mechanics, and worked a t an Auto World 
s t o r e . 

" C o n s i d e r i n g the evi d e n c e a t Dunaway's t r i a l and 
e v i d e n t i a r y h e a r i n g , the Court f i n d s t h a t Dunaway 
d i d not have s i g n i f i c a n t subaverage i n t e l l e c t u a l 
f u n c t i o n i n g or s i g n i f i c a n t or s u b s t a n t i a l d e f i c i t s 
i n a d a p t i v e b e h a v i o r b e f o r e t u r n i n g 18 years o l d . Ex 
p a r t e P e r k i n s , 851 So. 2d 453, 456 ( A l a . 2002). The 
Court f i n d s t h a t Dunaway's a l l e g a t i o n he i s m e n t a l l y 
r e t a r d e d i s w i t h o u t m e r i t . Rule 3 2 . 7 ( d ) , A l a . R. 
Crim. P." 

(C.R. 680-81.) 

In A t k i n s , the U n i t e d S t a t e s Supreme Court h e l d t h a t i t 

was a v i o l a t i o n of the E i g h t h Amendment t o the U n i t e d S t a t e s 
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C o n s t i t u t i o n t o execute a m e n t a l l y r e t a r d e d i n d i v i d u a l . The 

Court l e f t i t t o the i n d i v i d u a l s t a t e s t o adopt a d e f i n i t i o n 

of mental r e t a r d a t i o n . Though Alabama has y e t t o enact any 

l e g i s l a t i o n a d d r e s s i n g t h i s i s s u e , the Alabama Supreme Court 

i n Ex p a r t e P e r k i n s , 851 So. 2d 453 ( A l a . 2002), adopted the 

most l i b e r a l view of mental r e t a r d a t i o n f o l l o w e d by those 

s t a t e s t h a t c u r r e n t l y bar the e x e c u t i o n of the m e n t a l l y 

r e t a r d e d . Under P e r k i n s , t o be c o n s i d e r e d m e n t a l l y r e t a r d e d 

f o r A t k i n s purposes, the defendant must have: (1) s i g n i f i c a n t 

subaverage i n t e l l e c t u a l f u n c t i o n i n g , i . e . , an IQ of 70 or 

below; (2) s i g n i f i c a n t or s u b s t a n t i a l d e f i c i t s i n a d a p t i v e 

b e h a v i o r ; and (3) these problems must have m a n i f e s t e d 

themselves d u r i n g the developmental y e a r s , i . e . , b e f o r e the 

defendant reached the age of 18. 

The r e c o r d i n d i c a t e s t h a t Dunaway was e v a l u a t e d b e f o r e 

h i s t r i a l by Dr. M i c h a e l Thomas D ' E r r i c o , a f o r e n s i c 

p s y c h o l o g i s t . Dr. D ' E r r i c o ' s r e p o r t s t a t e d t h a t Dunaway 

f u n c t i o n s i n the " b o r d e r l i n e t o low average range of 

i n t e l l i g e n c e . " ( T r i a l c l e r k ' s r e c o r d , p. 23.) Dr. D ' E r r i c o 

a l s o recommended t h a t Dunaway be f u r t h e r e v a l u a t e d . As a 

r e s u l t of t h i s recommendation, c o u n s e l moved f o r funds f o r a 
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m e n t a l - h e a l t h e x p e r t . Dr. Fernado Lopez was r e t a i n e d t o 

e v a l u a t e Dunaway. Dr. Lopez t e s t i f i e d t h a t i n 1993 Dunaway 

s c o r e d a 76 on an IQ t e s t but t h a t t h r e e weeks b e f o r e t r i a l he 

was t e s t e d a g a i n and he s c o r e d 67. 

The r e c o r d a l s o i n d i c a t e s t h a t a f t e r Dunaway was r e l e a s e d 

from the Texas Department of C o r r e c t i o n s he completed an 

automobile-mechanics program, o b t a i n e d h i s c e r t i f i c a t i o n , and 

was employed a t a company as a lube t e c h n i c i a n . Dunaway a l s o 

f a t h e r e d a c h i l d w i t h a female i n Texas and had a r e l a t i o n s h i p 

w i t h one of the v i c t i m s -- T r e s s a P a t t e r s o n . Dunaway 

t e s t i f i e d i n h i s own b e h a l f and h i s t e s t i m o n y appeared 

a r t i c u l a t e . 

" I n the c o n t e x t of an A t k i n s c l a i m , the defendant has the 

burden of p r o v i n g by a preponderance of the e v i d e n c e t h a t he 

or she i s m e n t a l l y r e t a r d e d . " Smith v. S t a t e , So. 3d a t 

___ . Dunaway d i d not meet t h i s burden. The r e c o r d i n d i c a t e s 

t h a t Dunaway does not meet the d e f i n i t i o n of mental 

r e t a r d a t i o n adopted by the Alabama Supreme Court i n Ex p a r t e  

P e r k i n s . Thus, Dunaway's sentence of death i s not 

c o n s t i t u t i o n a l l y b a r r e d . 

V I I I . 
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Dunaway next argues t h a t h i s death sentence v i o l a t e s the 

U n i t e d S t a t e s Supreme C o u r t ' s h o l d i n g i n R i n g v. A r i z o n a , 536 

U.S. 584 (2002). The U n i t e d S t a t e s Supreme Court i n A p p r e n d i  

v. New J e r s e y , 530 U.S. 466 (2000), f i r s t h e l d t h a t any f a c t 

which i n c r e a s e s the s t a t u t o r y maximum sentence must be 

p r e s e n t e d t o a j u r y and proven beyond a r e a s o n a b l e doubt. 

T h i s h o l d i n g was extended t o d e a t h - p e n a l t y cases i n R i n g . 

F i r s t , the h o l d i n g i n R i n g does not a p p l y r e t r o a c t i v e l y 

t o cases on c o l l a t e r a l r e v i e w . Dunaway's d i r e c t a p p e a l was 

f i n a l i n 1999; R i n g was not r e l e a s e d u n t i l 2002. "The U n i t e d 

S t a t e s Supreme Court i n S c h r i r o v. Summerlin, 542 U.S. 348 

(2004), s p e c i f i c a l l y h e l d t h a t i t s d e c i s i o n i n R i n g d i d not 

a p p l y t o death cases t h a t were a l r e a d y f i n a l a t the time t h a t 

the d e c i s i o n was announced." Brooks v. S t a t e , 929 So. 2d 491, 

513 ( A l a . Crim. App. 2005). 

Second, the j u r y was i n s t r u c t e d t h a t b e f o r e i t c o u l d 

p r o c e e d t o v o t e on whether t o impose the death p e n a l t y i t must 

unanimously f i n d the e x i s t e n c e of an a g g r a v a t i n g c i r c u m s t a n c e . 

In r e g a r d t o James's death the j u r y recommended by a v o t e of 

10 t o 2 t h a t Dunaway be sentenced t o death. " [ I ] t i s c l e a r 

t h a t i t unanimously found the e x i s t e n c e of a t l e a s t one 
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a g g r a v a t i n g c i r c u m s t a n c e . " P i l l e y v. S t a t e , 930 So. 2d 550, 

568 ( A l a . Crim. App. 2005). A c c o r d i n g l y , t h e r e was no R i n g 

v i o l a t i o n i n t h i s case. 

IX. 

Dunaway argues t h a t the c i r c u i t c o u r t e r r e d i n denying 

h i s Brady v. Maryland, 373 U.S. 83 (1963), c l a i m s . 

S p e c i f i c a l l y , he argues t h a t the S t a t e f a i l e d t o d i s c l o s e 

i n f o r m a t i o n about the d i s t r i c t a t t o r n e y ' s r e l a t i o n s h i p w i t h 

p r o s p e c t i v e j u r o r s , t h a t i t f a i l e d t o produce i n f o r m a t i o n 

r e g a r d i n g p r o s e c u t i o n w i t n e s s e s ; and t h a t i t f a i l e d t o produce 

i n f o r m a t i o n t h a t defense c o u n s e l had a c o n f l i c t of i n t e r e s t . 

Dunaway f i r s t a s s e r t s t h a t the c i r c u i t c o u r t s h o u l d not 

have r u l e d on the m e r i t s of t h i s i s s u e i n i t s f i n a l o r d e r 

because i t had p r e v i o u s l y d i s m i s s e d the Brady c l a i m . The 

r e c o r d i n d i c a t e s t h a t i n October 2003, the c i r c u i t c o u r t 

summarily d i s m i s s e d the Brady c l a i m . However, i n January 

2004, the c i r c u i t c o u r t a l l o w e d Dunaway t o f i l e a new and 

c o n s o l i d a t e d Rule 32 p e t i t i o n . In the c o n s o l i d a t e d p e t i t i o n , 

Dunaway r a i s e d t h i s c l a i m and another c l a i m t h a t the c i r c u i t 

c o u r t had p r e v i o u s l y summarily d i s m i s s e d . However, Dunaway 
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p r e s e n t e d no ev i d e n c e t o sup p o r t t h i s c l a i m a t the Rule 32 

h e a r i n g . 

The c i r c u i t c o u r t s t a t e d the f o l l o w i n g c o n c e r n i n g t h i s 

c l a i m : 

"Dunaway f i r s t contends Mr. Whigham d i d not d i s c l o s e 
h i s p a s t r e l a t i o n s h i p s w i t h j u r o r s [R.B.], [ B . L . ] , 
[E.B.], [V.S.], and [M.B.].[ 8] Dunaway a l s o contends 
Whigham v i o l a t e d Brady by l y i n g about h i s reasons 
f o r s t r i k i n g b l a c k veniremembers d u r i n g a Batson 
h e a r i n g . Dunaway a l s o a s s e r t s the p r o s e c u t o r ' f a i l e d 
t o d i s c l o s e e v i d e n c e f a v o r a b l e t o the defense 
r e g a r d i n g p r o s e c u t i o n w i t n e s s e s ' , and ' f a i l e d t o 
d i s c l o s e e v i d e n c e t h a t defense c o u n s e l had a 
c o n f l i c t of i n t e r e s t . ' 

"The e v i d e n t i a r y h e a r i n g t e s t i m o n y of j u r o r s 
[E.B.], [R.B.], [ B . L . ] , and [V.S.] e s t a b l i s h e d 
beyond any doubt t h a t t h e i r p a s t a s s o c i a t i o n s w i t h 
Mr. Whigham had no e f f e c t on t h e i r g u i l t and p e n a l t y 
phase d e l i b e r a t i o n s . The Court f i n d s these 
a l l e g a t i o n s are w i t h o u t m e r i t . Rule 32 . 7 ( d ) , A l a . R. 
Crim. P. 

"The Court f u r t h e r f i n d s t h a t Dunaway f a i l e d t o 
prove h i s a l l e g a t i o n s t h a t Mr. Whigham gave any 
f a l s e i n f o r m a t i o n d u r i n g the Batson h e a r i n g 
c o n c e r n i n g h i s reasons f o r s t r i k i n g b l a c k 
veniremembers and d i d not d i s c l o s e f a v o r a b l e 
e v i d e n c e t o the defense. Mr. Whigham was not c a l l e d 
t o t e s t i f y a t the e v i d e n t i a r y h e a r i n g and t h e r e i s 
n o t h i n g i n the t r i a l r e c o r d r a i s i n g the s l i g h t e s t 
i n f e r e n c e these a l l e g a t i o n s has any m e r i t . F u r t h e r , 
n o t h i n g was a d m i t t e d a t the e v i d e n t i a r y h e a r i n g 
e s t a b l i s h i n g Mr. Whigham d i d not f u l l y comply w i t h 

8On a p p e a l , Dunaway does not r a i s e i s s u e s c o n c e r n i n g a l l 
of the j u r o r s t h a t he c h a l l e n g e d i n h i s Rule 32 p e t i t i o n . 
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the d i s c l o s u r e r e q u i r e m e n t s e s t a b l i s h e d i n Brady v.  
Maryland. Rule 32.7(d), A l a . R. Crim. P. 

" F i n a l l y , Dunaway's c o n t e n t i o n Whigham d i d not 
d i s c l o s e one of Dunaway's defense c o u n s e l had a 
c o n f l i c t of i n t e r e s t i s m e r i t l e s s . There was 
a b s o l u t e l y no e v i d e n c e p r e s e n t e d a t the e v i d e n t i a r y 
h e a r i n g t h a t Whigham knew Mr. Brunson r e p r e s e n t e d 
Don Dykes or Marcus Russaw. As the D i s t r i c t A t t o r n e y 
f o r Barbour and B u l l o c k C o u n t i e s , Mr. Whigham was 
the l e a d p r o s e c u t o r of thousands of c r i m i n a l cases 
and c o u l d not be e x p e c t e d t o remember what a t t o r n e y 
r e p r e s e n t e d each defendant. The Court f i n d s t h i s 
a l l e g a t i o n i s w i t h o u t m e r i t . Rule 3 2 . 7 ( d ) , A l a . R. 

Crim. P." 

(C.R. 673-74.) We agree w i t h the c i r c u i t c o u r t . Dunaway 

f a i l e d t o meet h i s burden o f p r o o f i n r e g a r d t o t h i s c l a i m ; 

t h u s , he was due no r e l i e f . 

Dunaway argues t h a t Alabama's method of e x e c u t i o n i s 

u n c o n s t i t u t i o n a l ; t h u s , he argues, h i s death sentence 

c o n s t i t u t e s c r u e l and u n u s u a l punishment. 

T h i s c l a i m was not p r e s e n t e d i n Dunaway's c o n s o l i d a t e d 

Rule 32 p e t i t i o n ; t h e r e f o r e , i t i s not p r o p e r l y b e f o r e t h i s 

C o u r t . "An a p p e l l a n t cannot r a i s e an i s s u e from the d e n i a l of 

a Rule 32 p e t i t i o n which was not r a i s e d i n the Rule 32 

p e t i t i o n . " A r r i n g t o n v. S t a t e , 716 So. 2d 237, 239 ( A l a . Crim. 

App. 1997). 
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X I . 

The c i r c u i t c o u r t c o r r e c t l y found t h a t the f o l l o w i n g 

i s s u e s were p r o c e d u r a l l y b a r r e d i n t h i s Rule 32 p r o c e e d i n g . 

1) That the c i r c u i t c o u r t a l l o w e d h e a r s a y e v i d e n c e 
t o be p r e s e n t e d a t the p e n a l t y phase h e a r i n g ; 

2) That the c i r c u i t c o u r t e r r o n e o u s l y a l l o w e d the 
j u r y t o c o n s i d e r b u l l e t s t h a t were c o l l e c t e d from 
the t o i l e t i n a h o l d i n g c e l l where Dunaway was 
i n c a r c e r a t e d ; 

3) That Dunaway's j u r y v e n i r e was 
u n d e r r e p r e s e n t a t i v e of A f r i c a n - A m e r i c a n s ; 

4) That the c i r c u i t c o u r t e r r o n e o u s l y d e n i e d 
Dunaway's motions f o r i n d i v i d u a l v o i r d i r e and f o r 
a change of venue; 

5) That the p r o s e c u t o r engaged i n p r o s e c u t o r i a l 
misconduct; 

6) That Dunaway was i m p r o p e r l y t r i e d i n h a n d c u f f s ; 
and 

7) That the c i r c u i t c o u r t e r r e d i n c o n s i d e r i n g 
i n a d m i s s i b l e e v i d e n c e c o n c e r n i n g the a g g r a v a t i n g 
c i r c u m s t a n c e t h a t the murder was e s p e c i a l l y h e i n o u s , 
a t r o c i o u s , or c r u e l . 

We agree w i t h the c i r c u i t c o u r t t h a t these c l a i m s were 

p r o c e d u r a l l y b a r r e d under Ru l e s 3 2 . 2 ( a ) ( 2 ) , A l a . R. Crim. P. 

X I I . 

Dunaway next argues t h a t the c i r c u i t c o u r t e r r e d i n 

denying s e v e r a l of h i s motions. S p e c i f i c a l l y , he argues t h a t 
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h i s motion f o r funds f o r e x p e r t a s s i s t a n c e and h i s d i s c o v e r y 

motion s h o u l d have been g r a n t e d . 

"Because the law i s c l e a r t h a t Rule 32 p e t i t i o n e r s are 

not e n t i t l e d t o funds t o h i r e e x p e r t s t o a s s i s t i n 

p o s t c o n v i c t i o n l i t i g a t i o n , ex p a r t e or o t h e r w i s e , the t r i a l 

c o u r t d i d not e r r i n d e n y ing the motion. Boyd v. S t a t e , 913 

So. 2d 1113 ( A l a . Crim. App. 2003)." Johnson v. S t a t e , [Ms. 

CR-05-1805, September 28, 2007] So. 3d , ( A l a . 

Crim. App. 20 07). 

Dunaway a l s o argues t h a t the c i r c u i t c o u r t e r r e d i n not 

a l l o w i n g him d i s c o v e r y of the d i s t r i c t a t t o r n e y ' s p r i v a t e -

p r a c t i c e case f i l e s on the j u r o r s he had r e p r e s e n t e d w h i l e he 

was i n p r i v a t e p r a c t i c e . 

The r e c o r d i n d i c a t e s t h a t c o u n s e l r e q u e s t e d d i s c o v e r y of 

the d i s t r i c t a t t o r n e y ' s f i l e s r e l a t e d t o the j u r o r s he 

a s s e r t e d had f a i l e d t o d i s c l o s e t h e i r r e l a t i o n s h i p t o the 

d i s t r i c t a t t o r n e y . (C.R. 88.) He a s s e r t s i n h i s b r i e f t h a t 

i f he had had access t o the f i l e s he would have "been a b l e t o 

p r e s e n t a l l of the f a c t s about the p r i o r r e l a t i o n s h i p s . " 

(Dunaway's b r i e f a t page 117.) 
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In Ex p a r t e Land, 775 So. 2d 847 ( A l a . 2000), the 

Alabama Supreme Court h e l d t h a t t o be e n t i t l e d t o d i s c o v e r y i n 

a p o s t c o n v i c t i o n p r o c e e d i n g , the p e t i t i o n e r must show "good 

cause." The Court s t a t e d : 

"We agree w i t h the Court of C r i m i n a l Appeals 
t h a t 'good cause' i s the a p p r o p r i a t e s t a n d a r d by 
which t o judge p o s t c o n v i c t i o n d i s c o v e r y motions. In 
f a c t , o t h e r c o u r t s have adopted a s i m i l a r 
'good-cause' or 'good-reason' s t a n d a r d f o r the 
p o s t c o n v i c t i o n d i s c o v e r y p r o c e s s . See [ S t a t e v.]  
M a r s h a l l , [148 N.J. 89, 690 A.2d 1 (1997) ]; S t a t e  
v. Lewis, 656 So. 2d 1248 ( F l a . 1994); People ex  
r e l . Daley v. F i t z g e r a l d , 123 I l l . 2 d 175, 121 
I l l . D e c . 937, 526 N.E.2d 131 (1988). As noted by the 
I l l i n o i s Supreme C o u r t , the good-cause s t a n d a r d 
guards a g a i n s t p o t e n t i a l abuse of the p o s t c o n v i c t i o n 
d i s c o v e r y p r o c e s s . See F i t z g e r a l d , s u p r a , 123 I l l . 2 d 
a t 183, 121 I l l . D e c . 937, 526 N.E.2d a t 135. We a l s o 
agree t h a t New J e r s e y ' s M a r s h a l l case p r o v i d e s a 
good w o r k i n g framework f o r r e v i e w i n g d i s c o v e r y 
motions and o r d e r s i n c a p i t a l c a s e s . In a d d i t i o n , we 
are bound by our own r u l e t h a t 'an e v i d e n t i a r y 
h e a r i n g must be h e l d on a [ p e t i t i o n f o r 
p o s t c o n v i c t i o n r e l i e f ] which i s m e r i t o r i o u s on i t s 
f a c e , i . e . , one which c o n t a i n s m a t t e r s and 
a l l e g a t i o n s (such as i n e f f e c t i v e a s s i s t a n c e of 
counsel) which, i f t r u e , e n t i t l e the p e t i t i o n e r t o 
r e l i e f . ' Ex p a r t e B o a t w r i g h t , 471 So. 2d 1257, 1258 
( A l a . 1985). 

"We emphasize t h a t t h i s h o l d i n g -- t h a t 
p o s t c o n v i c t i o n d i s c o v e r y motions are t o be judged by 
a good-cause s t a n d a r d -- does not a u t o m a t i c a l l y 
a l l o w d i s c o v e r y under Rule 32, A l a . R. Crim. P., and 
t h a t i t does not expand the d i s c o v e r y p r o c e d u r e s 
w i t h i n Rule 32.4. A c c o r d L e w i s , s u p r a , 656 So. 2d a t 
1250, wherein the F l o r i d a Supreme Court s t a t e d t h a t 
the good-cause s t a n d a r d d i d not a f f e c t F l o r i d a ' s 
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which 
we 

r u l e s r e l a t i n g t o p o s t c o n v i c t i o n p r o c e d u r e , wh 
are s i m i l a r t o o u r s . By a d o p t i n g t h i s s t a n d a r d , 
are o n l y r e c o g n i z i n g t h a t a t r i a l c o u r t , upon 
p e t i t i o n e r ' s showing of good cause, may e x e r c i s e i t s 
i n h e r e n t a u t h o r i t y t o o r d e r d i s c o v e r y i n a 
p r o c e e d i n g f o r p o s t c o n v i c t i o n r e l i e f . In a d d i t i o n , 
we c a u t i o n t h a t p o s t c o n v i c t i o n d i s c o v e r y does not 
p r o v i d e a p e t i t i o n e r w i t h a r i g h t t o ' f i s h ' t h rough 
o f f i c i a l f i l e s and t h a t i t ' i s not a d e v i c e f o r 
i n v e s t i g a t i n g p o s s i b l e c l a i m s , but a means of 
v i n d i c a t i n g a c t u a l c l a i m s . ' People v. G o nzalez, 51 
C a l . 3 d 1179, 1260, 800 P.2d 1159, 1206, 275 
C a l . R p t r . 729, 776 (1990), c e r t . d e n i e d , 502 U.S. 
835, 112 S.Ct. 117, 116 L.Ed.2d 85 (1991). I n s t e a d , 
i n o r d e r t o o b t a i n d i s c o v e r y , a p e t i t i o n e r must 
a l l e g e f a c t s t h a t , i f proved, would e n t i t l e him t o 
r e l i e f . Cf. P o r t e r v. Wainwright, 805 F.2d 930, 933 
(11th C i r . 1986) ('a h e a r i n g [on a habeas corpus 
p e t i t i o n ] i s not r e q u i r e d u n l e s s the p e t i t i o n e r 
a l l e g e s f a c t s which, i f proved, would e n t i t l e him t o 
f e d e r a l habeas r e l i e f ' ) , c e r t . d e n i e d , 482 U.S. 918, 
919, 107 S.Ct. 3195, 96 L.Ed.2d 682 (1987). 
Furthermore, a p e t i t i o n e r s e e k i n g p o s t c o n v i c t i o n 
d i s c o v e r y a l s o must meet the r e q u i r e m e n t s of Rule 
3 2 . 6 ( b ) , A l a . R. Crim. P., which s t a t e s : 

"'The p e t i t i o n must c o n t a i n a c l e a r 
and s p e c i f i c statement of the grounds upon 
which r e l i e f i s sought, i n c l u d i n g f u l l 
d i s c l o s u r e of the f a c t u a l b a s i s of those 
grounds. A bare a l l e g a t i o n t h a t a 
c o n s t i t u t i o n a l r i g h t has been v i o l a t e d and 
mere c o n c l u s i o n s of law s h a l l not be 
s u f f i c i e n t t o w a r r a n t any f u r t h e r 
p r o c e e d i n g s . ' 

"That h a v i n g been s a i d , we must determine 
whether Land p r e s e n t e d the t r i a l c o u r t w i t h good 
cause f o r o r d e r i n g the r e q u e s t e d d i s c o v e r y . To do 
t h a t , we must e v a l u a t e Land's b a s i s f o r the r e l i e f 
r e q u e s t e d i n h i s p o s t c o n v i c t i o n p e t i t i o n and 
determine whether h i s c l a i m s are f a c i a l l y 
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m e r i t o r i o u s . Only a f t e r making t h a t e x a m i n a t i o n and 
d e t e r m i n a t i o n can we determine whether Land has 
shown good cause." 

775 So. 2d a t 852-53 ( f o o t n o t e o m i t t e d ) . 

T h i s Court has h e l d t h a t a p e t i t i o n e r f a i l s t o show good 

cause when the i n f o r m a t i o n i s a v a i l a b l e through l e s s i n t r u s i v e 

s o u r c e s . See S t a t e v. Turner, 976 So. 2d 508 ( A l a . Crim. App. 

2007). T h i s i n f o r m a t i o n was a v a i l a b l e through the j u r o r s 

t hemselves. Dunaway c o u l d e a s i l y have q u e s t i o n e d the j u r o r s 

about t h e i r r e l a t i o n s h i p s w i t h the d i s t r i c t a t t o r n e y . 

A c c o r d i n g l y , the c i r c u i t c o u r t d i d not e r r i n d e n y ing 

d i s c o v e r y on t h i s ground. 

Dunaway a l s o argues t h a t the c i r c u i t c o u r t s h o u l d have 

g r a n t e d him d i s c o v e r y of h i s i n s t i t u t i o n a l r e c o r d s . In Ex 

p a r t e Turner, 2 So. 3d 806 ( A l a . 2008), the Supreme Court h e l d 

t h a t the p e t i t i o n e r f a i l e d t o show good cause f o r d i s c o v e r y of 

i n s t i t u t i o n a l r e c o r d s when the same i n f o r m a t i o n c o u l d have 

been p r o v i d e d through the t e s t i m o n y of one of the j a i l e r s . 

"[W]e agree w i t h the C o u r t of C r i m i n a l Appeals and 
w i t h the S t a t e t h a t [the p e t i t i o n e r ] has not 
demonstrated good cause f o r the Limestone County 
j a i l r e c o r d s , because he has not demonstrated t h a t 
[the j a i l e r ' s ] t e s t i m o n y would be an i n s u f f i c i e n t 
a l t e r n a t i v e source f o r the i n f o r m a t i o n n e c e s s a r y t o 
v i n d i c a t e the c l a i m r e l a t e d t o those r e c o r d s . " 
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2 So. 3d a t 817. Dunaway f a i l e d t o show good cause f o r t h i s 

i n f o r m a t i o n . Thus, the c i r c u i t c o u r t d i d not e r r i n denying 

t h i s d i s c o v e r y r e q u e s t . See Turner, s u p r a . 

For the reasons s t a t e d above, we a f f i r m the c i r c u i t 

c o u r t ' s d e n i a l of Dunaway's Rule 32 p e t i t i o n . 

AFFIRMED. 

Wise, P.J., and Welch and Main, J J . , concur. 
Windom, J . , concurs i n the r e s u l t . 
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