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I n 1999, Ray was c o n v i c t e d o f m u r d e r i n g T i f f a n y H a r v i l l e 

d u r i n g t h e c o u r s e o f a r a p e and a r o b b e r y . See §13A-5-

4 0 ( a ) ( 2 ) and ( a ) ( 3 ) , A l a . Code 1975. The j u r y , b y a v o t e o f 

11 - 1, recommended t h a t Ray be s e n t e n c e d t o d e a t h . The 

c i r c u i t c o u r t f o l l o w e d t h e j u r y ' s r e c o m m e n d a t i o n and s e n t e n c e d 

Ray t o d e a t h . Ray's c o n v i c t i o n and s e n t e n c e were a f f i r m e d on 

d i r e c t a p p e a l . See Ray v. S t a t e , 809 So. 2d 875 ( A l a . C r i m . 

App. 2 0 0 1 ) , c e r t . d e n i e d , 809 So. 2d 891 ( A l a . 2 0 0 1 ) , c e r t . 

d e n i e d , 534 U.S. 1142 ( 2 0 0 2 ) . 

I n F e b r u a r y 2003, Ray f i l e d a R u l e 32 p e t i t i o n i n t h e 

D a l l a s C i r c u i t C o u r t . He f i l e d an amended p e t i t i o n i n 

November 2003. A f t e r an e v i d e n t i a r y h e a r i n g , t h e c i r c u i t 

c o u r t i s s u e d a 107-page o r d e r d e n y i n g r e l i e f . T h i s a p p e a l 

f o l l o w e d . 

I n i t s s e n t e n c i n g o r d e r , t h e c i r c u i t c o u r t s e t o u t t h e 

f o l l o w i n g f a c t s s u r r o u n d i n g T i f f a n y H a r v i l l e ' s m u r d e r , w h i c h 

we q u o t e d i n o u r o p i n i o n on d i r e c t a p p e a l : 

"'On o r a b o u t A u g u s t 16, 1995, L a w r e n c e M i l t o n 
was o p e r a t i n g a t r a c t o r and b u s h h o g j u s t o f f C o u n t y 
Road 62 i n D a l l a s C o u n t y , A l a b a m a . As Mr. M i l t o n 
went a b o u t h i s d u t i e s b u s h h o g g i n g t h e f i e l d , he 
d i s c o v e r e d t h e s k e l e t a l r e m a i n s o f T i f f a n y H a r v i l l e , 
who h a d b e e n m i s s i n g s i n c e on o r a b o u t J u l y 15, 
1995. 
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" ' T i f f a n y H a r v i l l e was 15 y e a r s o f age a t t h e 
t i m e o f h e r d e a t h . Mary Coleman, T i f f a n y ' s m o t h e r , 
d e s c r i b e d t h e l a s t t i m e she [ h a d ] c o m m u n i c a t e d w i t h 
h e r d a u g h t e r , T i f f a n y , i n J u l y 1995. M r s . Coleman 
s t a t e d t h a t s h e , M r s . Coleman, was l e a v i n g town f o r 
t h e e v e n i n g t o a t t e n d a U n i o n Workshop. She l e f t 
T i f f a n y a p p r o x i m a t e l y $6 s p e n d i n g money. Upon M r s . 
Coleman's r e t u r n t o Selma on Sunday a f t e r n o o n , she 
d i s c o v e r e d t h a t h e r d a u g h t e r h a d n o t been s e e n s i n c e 
8:00 p.m. S a t u r d a y n i g h t . M r s . Coleman d e s c r i b e d t h e 
e f f o r t s made t o l o c a t e T i f f a n y , a n d f u r t h e r r e p o r t e d 
t h a t t h e D e f e n d a n t , D o m i n i q u e Ray, came t o h e r house 
t o o f f e r h i s a s s i s t a n c e a nd s h a r e M r s . Coleman's 
c o n c e r n f o r h e r m i s s i n g d a u g h t e r . She t e s t i f i e d t h a t 
t h e D e f e n d a n t o f f e r e d t o d i s t r i b u t e f l i e r s , a n d a t 
one t i m e , o f f e r e d r e w a r d money t o l o c a t e T i f f a n y . On 
two o t h e r o c c a s i o n s b e f o r e T i f f a n y ' s body was 
d i s c o v e r e d , t h e D e f e n d a n t c a l l e d M r s . Coleman on t h e 
phone t o make a g e n e r a l i n q u i r y as t o M r s . Coleman's 
c o n d i t i o n . 

"'The i n v e s t i g a t i o n i n t o t h e d e a t h o f T i f f a n y 
H a r v i l l e c o n t i n u e d f o r s e v e r a l months. T h e r e were 
numerous l e a d s a n d s u s p e c t s , a nd a t one t i m e an 
i n d i v i d u a l was a r r e s t e d a nd h e l d w i t h o u t b o n d f o r 
t h e murder o f T i f f a n y H a r v i l l e . F i n a l l y , t h e 
c o d e f e n d a n t i n t h i s c a s e , M a r c u s D. Owden, came 
f o r w a r d and gave t h e p o l i c e a f u l l a c c o u n t i n g o f t h e 
e v e n t s and c i r c u m s t a n c e s s u r r o u n d i n g t h e d e a t h o f 
T i f f a n y H a r v i l l e . Owden t e s t i f i e d a t [ t ] r i a l a g a i n s t 
t h e D e f e n d a n t Ray t h a t i t was t h e i r i n t e n t t o f o r m 
a mob o r a gang, and t h a t t h e y h a d i n t e n d e d t o f i n d 
T i f f a n y H a r v i l l e f o r t h e p u r p o s e o f h a v i n g s e x w i t h 
h e r . Owden s t a t e d t h a t he d i d n o t know T i f f a n y , b u t 
t h a t Ray d i d and t h a t i t was Ray's i d e a t o go and 
g e t T i f f a n y . Owden t e s t i f i e d t h a t t h e y h a d t a l k e d 
a b o u t h a v i n g s e x w i t h h e r b e f o r e t h e y went t o h e r 
house t o g e t h e r . On t h e e v e n i n g o f J u l y 15, 1995, 
Owden and Ray p i c k e d T i f f a n y up and p r o c e e d e d t o 
t a k e h e r t o [ t h e ] S a r d i s community l o c a t e d i n D a l l a s 
C o u n t y , A l a b a m a , on o r n e a r Highway 41. Owden s t a t e d 
t h a t t h e y h a d d e c i d e d t h e y were g o i n g t o a s k h e r f o r 
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s e x f i r s t , a nd i f t h a t d i d n ' t work, t h a t t h e y w o u l d 
t a k e i t . He d e s c r i b e d d u r i n g h i s t e s t i m o n y how he 
and t h e D e f e n d a n t Ray [ h a d ] h a d s e x w i t h h e r and how 
she [ h a d ] p l e a d e d f o r h e l p . 

"'Owden t e s t i f i e d t h a t Ray c u t h e r t h r o a t a n d 
t h a t he, Owden, c u t h e r as w e l l . He t h e n d e s c r i b e d 
t h a t t h e y t o o k p a r t o f h e r c l o t h i n g a l o n g w i t h h e r 
p u r s e , w h i c h c o n t a i n e d $6 o r $7. 

" ' I n a d d i t i o n t o t h e t e s t i m o n y o f M a r c u s D. 
Owden, t h e S t a t e o f f e r e d i n t o e v i d e n c e t h e s t a t e m e n t 
o f t h e D e f e n d a n t , D o m i n i q u e Ray. I n h i s s t a t e m e n t , 
he a d m i t s t o h i s r o l e i n t h e r a p e and m u r d e r o f 
T i f f a n y H a r v i l l e , y e t a t t e m p t s t o e s t a b l i s h Owden as 
t h e p r i m a r y p e r p e t r a t o r . 

" ' D r . [ J a m e s ] L a u r i d s o n , t h e S t a t e M e d i c a l 
E x a m i n e r w i t h t h e A l a b a m a D e p a r t m e n t o f F o r e n s i c 
S c i e n c e s , d e s c r i b e d 12 d e f e c t s i n t h e s k u l l w h i c h 
were c o n s i s t e n t w i t h s t a b - l i k e d e f e c t s . He [ w a ] s 
u n a b l e t o t e s t i f y w i t h r e g a r d t o s o f t t i s s u e wounds, 
due t o t h e d e c o m p o s i t i o n o f t h e b o d y . ' " 

Ray, 809 So. 2d a t 879-80. 

S t a n d a r d o f R e v i e w 

Ray a p p e a l s t h e d e n i a l o f a p o s t c o n v i c t i o n p e t i t i o n he 

f i l e d a t t a c k i n g h i s c a p i t a l - m u r d e r c o n v i c t i o n and d e a t h 

s e n t e n c e . A c c o r d i n g t o R u l e 32.3, A l a . R. C r i m . P., Ray has 

t h e s o l e b u r d e n o f p l e a d i n g and p r o o f . R u l e 32.3, A l a . R. 

C r i m . P., p r o v i d e s : 

"The p e t i t i o n e r s h a l l h ave t h e b u r d e n o f 
p l e a d i n g and p r o v i n g by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e t h e f a c t s n e c e s s a r y t o e n t i t l e t h e 
p e t i t i o n e r t o r e l i e f . The s t a t e s h a l l h ave t h e 
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b u r d e n o f p l e a d i n g any g r o u n d o f p r e c l u s i o n , b u t 
once a g r o u n d o f p r e c l u s i o n has been p l e a d e d , t h e 
p e t i t i o n e r s h a l l have t h e b u r d e n o f d i s p r o v i n g i t s 
e x i s t e n c e b y a p r e p o n d e r a n c e o f t h e e v i d e n c e . " 

( E m p h a s i s added.) " P r e p o n d e r a n c e o f t h e e v i d e n c e " i s d e f i n e d 

a s : 
"The g r e a t e r w e i g h t o f t h e e v i d e n c e , n o t n e c e s s a r i l y 
e s t a b l i s h e d by t h e g r e a t e r number o f w i t n e s s e s 
t e s t i f y i n g t o a f a c t b u t by e v i d e n c e t h a t has t h e 
most c o n v i n c i n g f o r c e ; s u p e r i o r e v i d e n t i a r y w e i g h t 
t h a t , t h o u g h n o t s u f f i c i e n t t o f r e e t h e m i n d w h o l l y 
f r o m a l l r e a s o n a b l e d o u b t , i s s t i l l s u f f i c i e n t t o 
i n c l i n e a f a i r a n d i m p a r t i a l m i n d t o one s i d e o f t h e 
i s s u e r a t h e r t h a n t h e o t h e r . " 

B l a c k ' s Law D i c t i o n a r y 1220 ( 8 t h e d . 2 0 0 4 ) . 

Though we r e v i e w e d t h e c l a i m s on Ray's d i r e c t a p p e a l f o r 

p l a i n e r r o r , t h e p l a i n - e r r o r s t a n d a r d o f r e v i e w does n o t a p p l y 

t o a p o s t c o n v i c t i o n p e t i t i o n a t t a c k i n g a c a p i t a l - m u r d e r 

c o n v i c t i o n and d e a t h s e n t e n c e . See F e r g u s o n v. S t a t e , 13 So. 

3d 418, 424 ( A l a . C r i m . App. 2 0 0 8 ) ; W a l d r o p v. S t a t e , 987 So. 

2d 1186 ( A l a . C r i m . App. 2 0 0 7 ) ; H a l l v. S t a t e , 979 So. 2d 125 

( A l a . C r i m . App. 2 0 0 7 ) ; Gaddy v. S t a t e , 952 So. 2d 1149 ( A l a . 

C r i m . App. 2 0 0 6 ) . " I n a d d i t i o n , ' [ t ] h e p r o c e d u r a l b a r s o f 

R u l e 32 a p p l y w i t h e q u a l f o r c e t o a l l c a s e s , i n c l u d i n g t h o s e 

i n w h i c h t h e d e a t h p e n a l t y has been i m p o s e d . ' " B r o w n l e s s v.  

S t a t e , 666 So. 2d 91, 93 ( A l a . C r i m . App. 1 9 9 5 ) . When 

r e v i e w i n g t h e c i r c u i t c o u r t ' s r u l i n g s on t h e c l a i m s r a i s e d i n 
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Ray's p o s t c o n v i c t i o n p e t i t i o n , we a p p l y an a b u s e - o f - d i s c r e t i o n 

s t a n d a r d . Gaddy, 952 So. 2d a t 1154. 

Ray f i r s t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n a d o p t i n g 

t h e S t a t e ' s p r o p o s e d o r d e r d e n y i n g h i s R u l e 32 p e t i t i o n . Ray 

a r g u e s i n b r i e f : "Though d e b a t a b l y p e r m i s s i b l e i n some 

c i r c u m s t a n c e s , h e r e , i n t h e f a c e o f so many c o n c e r n s , and 

where t h e s t a k e s a r e so h i g h , j u s t i c e demands more t h a n 

r u b b e r - s t a m p i n g t h e S t a t e ' s p r o p o s e d o r d e r . " (Ray's b r i e f , a t 

p. 22.) 

" W h i l e t h e p r a c t i c e o f a d o p t i n g t h e s t a t e ' s p r o p o s e d 
f i n d i n g s and c o n c l u s i o n s i s s u b j e c t t o c r i t i c i s m , 
t h e g e n e r a l r u l e i s t h a t e v e n when t h e c o u r t a d o p t s 
p r o p o s e d f i n d i n g s v e r b a t i m , t h e f i n d i n g s a r e t h o s e 
o f t h e c o u r t and may be r e v e r s e d o n l y i f c l e a r l y 
e r r o n e o u s . A n d e r s o n v. C i t y o f B e s s e m e r C i t y , N.C., 
470 U.S. 564, 105 S.Ct. 1504, 84 L.Ed.2d 518 ( 1 9 8 5 ) ; 
H u b b a r d v. S t a t e , 584 So. 2d 895 ( A l a . C r . App. 
1 9 9 1 ) ; Weeks v. S t a t e , 568 So. 2d 864 ( A l a . C r . App. 
1 9 8 9 ) , c e r t . d e n i e d , [498] U . S . [ 8 8 2 ] , 111 S.Ct. 230, 
112 L.Ed.2d 184 ( 1 9 9 0 ) ; M o r r i s o n v. S t a t e , 551 So. 
2d 435 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 495 U.S. 911, 
110 S.Ct. 1938, 109 L.Ed.2d 301 ( 1 9 9 0 ) . " 

B e l l v. S t a t e , 593 So. 2d 123, 126 ( A l a . C r i m . App. 1 9 9 1 ) . 

See a l s o Dobyne v. S t a t e , 805 So. 2d 733, 741 ( A l a . C r i m . App. 

2 0 0 0 ) ; J o n e s v. S t a t e , 753 So. 2d 1174, 1180 ( A l a . C r i m . App. 

1 9 9 9 ) . 
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More r e c e n t l y i n Hyde v. S t a t e , 950 So. 2d 344 ( A l a . 

C r i m . App. 2 0 0 6 ) , we s t a t e d : 

" [ T ] h i s C o u r t has r e p e a t e d l y u p h e l d t h e p r a c t i c e o f 
a d o p t i n g t h e S t a t e ' s p r o p o s e d o r d e r when d e n y i n g a 
R u l e 32 p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f . See, 
e.g., C o r a l v. S t a t e , 900 So.2d 1274, 1288 ( A l a . 
C r i m . App. 2 0 0 4 ) , o v e r r u l e d on o t h e r g r o u n d s , Ex  
p a r t e J e n k i n s , 972 So. 2d 159 ( A l a . 2 0 0 5 ) , and t h e 
c a s e s c i t e d t h e r e i n . 'Alabama c o u r t s have 
c o n s i s t e n t l y h e l d t h a t e v e n when a t r i a l c o u r t 
a d o p t s v e r b a t i m a p a r t y ' s p r o p o s e d o r d e r , t h e 
f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w a r e t h o s e o f 
t h e t r i a l c o u r t and t h e y may be r e v e r s e d o n l y i f 
t h e y a r e c l e a r l y e r r o n e o u s . ' McGahee v. S t a t e , 885 
So. 2d 191, 229-30 ( A l a . C r i m . App. 2 0 0 3 ) . " 

950 So. 2d a t 371. 

However, t h e A l a b a m a Supreme C o u r t has a d m o n i s h e d t h a t 

" a p p e l l a t e c o u r t s must be c a r e f u l t o e v a l u a t e a c l a i m t h a t a 

p r e p a r e d o r d e r d r a f t e d b y t h e p r e v a i l i n g p a r t y and a d o p t e d b y 

t h e t r i a l c o u r t v e r b a t i m does n o t r e f l e c t t h e i n d e p e n d e n t and 

i m p a r t i a l f i n d i n g s and c o n c l u s i o n s o f t h e t r i a l c o u r t . " Ex 

p a r t e I ngram, [Ms. 1060413, M a r c h 19, 2010] So. 3d , 

( A l a . 2 0 1 0 ) . 

I n Ingram, t h e Supreme C o u r t h e l d t h a t t h e c i r c u i t 

c o u r t ' s a d o p t i o n o f t h e S t a t e ' s p r o p o s e d o r d e r d e n y i n g 

p o s t c o n v i c t i o n r e l i e f was e r r o n e o u s b e c a u s e , i t s a i d , t h e 

o r d e r s t a t e d t h a t i t was b a s e d i n p a r t on t h e p e r s o n a l 
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k n o w l e d g e and o b s e r v a t i o n s o f t h e t r i a l j u d g e when t h e j u d g e 

who a c t u a l l y s i g n e d t h e o r d e r d e n y i n g t h e p o s t c o n v i c t i o n 

p e t i t i o n was n o t t h e same j u d g e who h a d p r e s i d e d o v e r I ngram's 

c a p i t a l - m u r d e r t r i a l . " [ T ] h e p a t e n t l y e r r o n e o u s n a t u r e o f t h e 

s t a t e m e n t s r e g a r d i n g t h e t r i a l j u d g e ' s ' p e r s o n a l k n o w l e d g e ' 

and o b s e r v a t i o n s o f Ingram's c a p i t a l - m u r d e r t r i a l u n d e r m i n e s 

any c o n f i d e n c e t h a t t h e t r i a l j u d g e ' s f i n d i n g s o f f a c t and 

c o n c l u s i o n s o f l a w a r e t h e p r o d u c t o f t h e t r i a l j u d g e ' s 

i n d e p e n d e n t j u d g m e n t Ingram, So. 3d a t . 

Our f i r s t o p p o r t u n i t y t o c o n s i d e r t h i s i s s u e a f t e r t h e 

Supreme C o u r t ' s d e c i s i o n i n I n g r a m came i n James v. S t a t e , 

[Ms. CR-04-0395, June 25, 2010] So. 3d ( A l a . C r i m . 

App. 2006) ( o p i n i o n on a p p l i c a t i o n f o r r e h e a r i n g ) . We u p h e l d 

a c i r c u i t c o u r t ' s o r d e r , a d o p t e d v e r b a t i m f r o m t h e S t a t e ' s 

p r o p o s e d o r d e r , o v e r a c l a i m t h a t i n a d o p t i n g t h e S t a t e ' s 

o r d e r t h e c i r c u i t c o u r t h a d v i o l a t e d I n g r a m and t h e U n i t e d 

S t a t e s Supreme C o u r t ' s o p i n i o n i n J e f f e r s o n v. U p t o n , U.S. 

, 130 S.Ct. 2217 ( 2 0 1 0 ) . We s t a t e d : 

"The m a i n c o n c e r n s t h e Supreme C o u r t f o u n d 
o b j e c t i o n a b l e i n In g r a m a r e n o t p r e s e n t i n t h i s 
c a s e ; h e r e , t h e same j u d g e p r e s i d e d o v e r b o t h 
James's t r i a l a nd t h e R u l e 32 p r o c e e d i n g s . A l s o , as 
we n o t e d i n o u r p r e v i o u s o p i n i o n i n t h i s c a s e , t h e 
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a 
i n 

c i r c u i t c o u r t a l l o w e d b o t h ' p a r t i e s t o s u b m i t 
p r o p o s e d o r d e r s . ' 

" I n J e f f e r s o n v. U p t o n , [ U.S. , 130 S.Ct. 
2217 ( 2 0 1 0 ) , ] t h e U n i t e d S t a t e s Supreme C o u r t 
remanded J e f f e r s o n ' s h a b e a s c o r p u s p r o c e e d i n g s t o 
t h e l o w e r c o u r t f o r t h a t c o u r t t o d e t e r m i n e w h e t h e r 
t h e s t a t e c o u r t ' s f a c t u a l f i n d i n g s w a r r a n t e d 
p r e s u m p t i o n o f c o r r e c t n e s s . The Supreme C o u r t 
g r a n t i n g r e l i e f s t a t e d : 

" ' A l t h o u g h we have s t a t e d t h a t a 
c o u r t ' s " v e r b a t i m a d o p t i o n o f f i n d i n g s o f 
f a c t p r e p a r e d b y p r e v a i l i n g p a r t i e s " s h o u l d 
be t r e a t e d as f i n d i n g s o f t h e c o u r t , we 
have a l s o c r i t i c i z e d t h a t p r a c t i c e . 
A n d e r s o n [v. Bessemer C i t y , 470 U.S. [564] 
a t 572, 105 S.Ct. 1504, 84 L . E d . 2 d 518 
[ ( 1 9 8 5 ) ] . And we have n o t c o n s i d e r e d t h e 
l a w f u l n e s s o f , n o r t h e a p p l i c a t i o n o f t h e 
h a b e a s s t a t u t e t o , t h e u s e o f s u c h a 
p r a c t i c e where (1) a j u d g e s o l i c i t s t h e 
p r o p o s e d f i n d i n g s ex p a r t e , (2) does n o t 
p r o v i d e t h e o p p o s i n g p a r t y an o p p o r t u n i t y 
t o c r i t i c i z e t h e f i n d i n g s o r t o s u b m i t h i s 
own, o r (3) a d o p t s f i n d i n g s t h a t c o n t a i n 
i n t e r n a l e v i d e n c e s u g g e s t i n g t h a t t h e j u d g e 
may n o t have r e a d them. C f . i d . , a t 568, 
470 U.S. 564, 105 S.Ct. 1504, 84 L.Ed.2d 
518; Ga.Code o f J u d i c i a l C o n d u c t , Canon 
3 ( A ) ( 4 ) (1993) ( p r o h i b i t i n g ex p a r t e 
j u d i c i a l c o m m u n i c a t i o n s ) . ' " 

James v. S t a t e , So. 3d a t (on r e h e a r i n g ) . 

H e r e , t h e c i r c u i t j u d g e who s i g n e d t h e o r d e r d e n y i n g 

p o s t c o n v i c t i o n r e l i e f was t h e same j u d g e who p r e s i d e d o v e r 

Ray's g u i l t a n d p e n a l t y p r o c e e d i n g s -- t h e j u d g e who s e n t e n c e d 

Ray t o d e a t h . None o f t h e c o n c e r n s t h e Supreme C o u r t s t r e s s e d 
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i n I n g r a m a r e p r e s e n t i n t h i s c a s e . M o r e o v e r , f o r t h e r e a s o n s 

d e t a i l e d i n t h i s o p i n i o n , we h o l d t h a t t h e c i r c u i t c o u r t ' s 

f i n d i n g s a r e n o t " c l e a r l y e r r o n e o u s . " 

I I . 

Ray n e x t a r g u e s t h a t t h e S t a t e v i o l a t e d B r a d y v.  

M a r y l a n d , 373 U.S. 83 ( 1 9 6 3 ) , when i t f a i l e d t o f u r n i s h Ray 

c e r t a i n e x c u l p a t o r y e v i d e n c e . S p e c i f i c a l l y , Ray a r g u e s t h a t 

t h e S t a t e f a i l e d t o f u r n i s h t h e d e f e n s e w i t h w i t n e s s 

s t a t e m e n t s f r o m A l l e n N e t t l e s and C u r t i s Muse -- s t a t e m e n t s 

t h a t , Ray a s s e r t s , i m p l i c a t e d a t h i r d p e r s o n i n T i f f a n y 

H a r v i l l e ' s m u r d e r ; t h a t i t f a i l e d t o f u r n i s h d e f e n s e w i t h a 

c o p y o f a l e t t e r t o t h e New Y o r k P o l i c e ; and t h a t i t f a i l e d t o 

f u r n i s h c e r t a i n documents r e l a t e d t o R a y ' s p r i o r c a p i t a l -

m u r d e r c o n v i c t i o n . 

The U n i t e d S t a t e s Supreme C o u r t i n B r a d y h e l d t h a t " t h e 

s u p p r e s s i o n b y t h e p r o s e c u t i o n o f e v i d e n c e f a v o r a b l e t o an 

a c c u s e d upon r e q u e s t v i o l a t e s due p r o c e s s where t h e e v i d e n c e 

i s m a t e r i a l e i t h e r t o g u i l t o r t o p u n i s h m e n t , i r r e s p e c t i v e o f 

t h e g o o d f a i t h o f t h e p r o s e c u t i o n . " 373 U.S. a t 87. "To 

e s t a b l i s h a B r a d y v i o l a t i o n , [ t h e p e t i t i o n e r ] must 

d e m o n s t r a t e : (1) t h a t t h e p r o s e c u t i o n s u p p r e s s e d e v i d e n c e ; 
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(2) t h a t t h a t e v i d e n c e was f a v o r a b l e t o [ t h e d e f e n d a n t ] o r 

e x c u l p a t o r y ; and (3) t h a t t h e e v i d e n c e was m a t e r i a l . " Ex 

p a r t e Kennedy, 472 So. 2d 1106, 1110 ( A l a . 1 9 8 5 ) . 

When d e n y i n g r e l i e f on t h i s c l a i m , t h e c i r c u i t c o u r t 

i n i t i a l l y s t a t e d : 

"Ray f a i l e d t o a l l e g e i n h i s amended R u l e 32 
p e t i t i o n t h a t t h e s e a l l e g e d B r a d y v i o l a t i o n s a r e 
b a s e d on n e w l y d i s c o v e r e d e v i d e n c e . T h e r e f o r e , t h i s 
C o u r t f i n d s t h e s e a l l e g a t i o n s a r e p r o c e d u r a l l y 
b a r r e d b e c a u s e t h e y c o u l d have been b u t were n o t 
r a i s e d a t t r i a l and b e c a u s e t h e y c o u l d have been b u t 
were n o t r a i s e d on a p p e a l . " 

(C.R. 1190.) 

The c i r c u i t c o u r t ' s r u l i n g i s c o n s i s t e n t w i t h A l a b a m a 

l a w . " B e c a u s e t h i s B r a d y c l a i m was f i r s t p r e s e n t e d i n a R u l e 

32 p e t i t i o n , [Ray] c a n o b t a i n r e l i e f o n l y i f i t i n v o l v e s 

'newly d i s c o v e r e d e v i d e n c e . ' " Payne v. S t a t e , 791 So. 2d 383, 

397 ( A l a . C r i m . App. 1 9 9 9 ) . See a l s o W i n d s o r v. S t a t e , [Ms. 

CR-05-1203, A u g u s t 7, 2009] So. 3d , ( A l a . C r i m . 

App. 2009) ("Windsor d i d n o t a l l e g e t h a t h i s B r a d y c l a i m s were 

b a s e d on n e w l y d i s c o v e r e d e v i d e n c e o r t h a t any a l l e g e d 

s u p p r e s s i o n b y t h e S t a t e c o n t i n u e d u n t i l s u c h t i m e as t h e 

c l a i m s c o u l d n o t have b e e n r a i s e d a t t r i a l . " ) ; B u s h v. S t a t e , 

[Ms. CR-03-1902, May 29, 2009] So. 3d , ( A l a . C r i m . 
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App. 2009) ( " [ B ] e c a u s e t h i s a l l e g e d B a t s o n v i o l a t i o n i s r a i s e d 

i n a p o s t c o n v i c t i o n p e t i t i o n , t h e p e t i t i o n e r must a l s o s a t i s f y 

t h e r e q u i r e m e n t s f o r n e w l y d i s c o v e r e d e v i d e n c e . " ) ; D a v i s v.  

S t a t e , 44 So. 3d 1118, 1144 ( A l a . C r i m . App. 2009) ("Davis 

f a i l e d t o p l e a d and t o p r o v e t h e r e q u i r e m e n t s f o r n e w l y 

d i s c o v e r e d e v i d e n c e . " ) . 

"Newly d i s c o v e r e d e v i d e n c e " i s d e f i n e d i n R u l e 3 2 . 1 ( e ) , 

A l a . R. C r i m . P., a s : 

"Newly d i s c o v e r e d m a t e r i a l f a c t s ... w h i c h 
r e q u i r e t h a t t h e c o n v i c t i o n o r s e n t e n c e be v a c a t e d 
b y t h e c o u r t , b e c a u s e : 

"(1) The f a c t s r e l i e d upon were n o t 
known b y t h e p e t i t i o n e r o r t h e p e t i t i o n e r ' s 
c o u n s e l a t t h e t i m e o f t r i a l o r s e n t e n c i n g 
o r i n t i m e t o f i l e a p o s t t r i a l m o t i o n 
p u r s u a n t t o R u l e 24, o r i n t i m e t o be 
i n c l u d e d i n any p r e v i o u s c o l l a t e r a l 
p r o c e e d i n g and c o u l d n o t have been 
d i s c o v e r e d by any o f t h o s e t i m e s t h r o u g h 
t h e e x e r c i s e o f r e a s o n a b l e d i l i g e n c e ; 

"(2) The f a c t s a r e n o t m e r e l y 
c u m u l a t i v e t o o t h e r f a c t s t h a t were known; 

"(3) The f a c t s do n o t m e r e l y amount t o 
impeachment e v i d e n c e ; 

"(4) I f t h e f a c t s h a d been known a t 
t h e t i m e o f t r i a l o r o f s e n t e n c i n g , t h e 
r e s u l t p r o b a b l y w o u l d have been d i f f e r e n t ; 
a nd 
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"(5) The f a c t s e s t a b l i s h t h a t t h e 
p e t i t i o n e r i s i n n o c e n t o f t h e c r i m e f o r 
w h i c h t h e p e t i t i o n e r was c o n v i c t e d o r 
s h o u l d n o t have r e c e i v e d t h e s e n t e n c e t h a t 
t h e p e t i t i o n e r r e c e i v e d . " 

N o t o n l y d i d Ray f a i l t o p l e a d i n h i s p o s t c o n v i c t i o n p e t i t i o n 

t h a t h i s B r a d y c l a i m was b a s e d on n e w l y d i s c o v e r e d e v i d e n c e , 

b u t when t h e S t a t e a l l e g e d t h a t t h i s c l a i m was b a r r e d b a s e d on 

t h e above g r o u n d s Ray a s s e r t e d t h a t he was n o t r e q u i r e d t o 

show t h a t t h i s c l a i m met t h e r e q u i r e m e n t s o f n e w l y d i s c o v e r e d 

e v i d e n c e . The c i r c u i t c o u r t c o r r e c t l y h e l d t h a t t h i s c l a i m 

was b a r r e d i n Ray's p o s t c o n v i c t i o n p r o c e e d i n g b e c a u s e Ray 

f a i l e d t o p l e a d a n d p r o v e t h a t t h e c l a i m was b a s e d on n e w l y 

d i s c o v e r e d e v i d e n c e . 

M o r e o v e r , t h e c i r c u i t c o u r t a l s o made t h e f o l l o w i n g 

a l t e r n a t i v e f i n d i n g o f f a c t i n r e g a r d t o Ray's f i r s t a r gument: 

" A t t h e e v i d e n t i a r y h e a r i n g , Ray q u e s t i o n e d 
[ A t t o r n e y W i l l i a m ] W h a t l e y a b o u t w h e t h e r he h a d 
r e c e i v e d c e r t a i n s t a t e m e n t s t a k e n b y I n v e s t i g a t o r 
[Roy] F r e i n e f r o m A l l e n N e t t l e s and M i c h a e l Muse. 
W h a t l e y i n d i c a t e d he d i d n o t r e c a l l r e c e i v i n g t h o s e 
s t a t e m e n t s and t h a t , i f he had, he w o u l d have u s e d 
them d u r i n g h i s c r o s s - e x a m i n a t i o n o f Roy F r e i n e t o 
show t h a t someone b e s i d e s Ray was p o s s i b l y i n v o l v e d 
i n T i f f a n y H a r v i l l e ' s m u r d e r . 

"As p o i n t e d o u t by t h e S t a t e , W h a t l e y d i d c r o s s -
e x a m i n e d F r e i n e a b o u t s t a t e m e n t s he t o o k f r o m 
N e t t l e s and Muse. F u r t h e r , F r e i n e t e s t i f i e d t h a t he 
was p r e s e n t when W h a t l e y and t h e p r o s e c u t o r r e v i e w e d 
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h i s f i l e . F r e i n e a l s o i n d i c a t e d t h a t i f W h a t l e y 
w a n t e d t o r e v i e w t h e f i l e he c o u l d have as l o n g as 
t h e p r o s e c u t o r a g r e e d . 

"Ray's t r i a l f o r H a r v i l l e ' s m u r d e r t o o k p l a c e i n 
J u l y 1999. Ray's e v i d e n t i a r y h e a r i n g t o o k p l a c e 
e i g h t [ s i c ] y e a r s l a t e r on September 27-29, 2006. 
B a s e d on W h a t l e y ' s c r o s s - e x a m i n a t i o n o f F r e i n e a t 
t r i a l , i t i s o b v i o u s t o t h i s C o u r t t h a t W h a t l e y 
r e c e i v e d t h e s t a t e m e n t s f r o m N e t t l e s a nd Muse and he 
s i m p l y f o r g o t i t o r he r e c e i v e d t h e i n f o r m a t i o n i n 
t h e s t a t e m e n t s f r o m t h e p r o s e c u t o r o r a n o t h e r 
s o u r c e . I n any e v e n t , s i n c e t h e t r i a l r e c o r d 
c l e a r l y p r o v e s W h a t l e y h a d t h e i n f o r m a t i o n , t h i s 
C o u r t c o n c l u d e s t h a t no B r a d y v i o l a t i o n o c c u r r e d . 
T h i s C o u r t f i n d s t h a t Ray's B r a d y c l a i m i s w i t h o u t 
m e r i t ; t h e r e f o r e , i t i s d e n i e d . " 

(C.R. 1190-91.) 

The r e c o r d o f Ray's t r i a l 1 shows t h a t h i s a t t o r n e y 

q u e s t i o n e d I n v e s t i g a t o r Roy F r e i n e o f t h e D a l l a s C o u n t y 

S h e r i f f ' s D e p a r t m e n t a b o u t s t a t e m e n t s made b y s e v e r a l 

w i t n e s s e s t h a t i m p l i c a t e d a t h i r d p e r s o n , Rod S u t t l e , i n 

H a r v i l l e ' s m u r d e r . The f o l l o w i n g o c c u r r e d d u r i n g t h e c r o s s -

e x a m i n a t i o n o f I n v e s t i g a t o r F r e i n e : 

" [ D e f e n s e c o u n s e l ] : When you f i r s t t a l k e d w i t h 
D o m i n i q u e Ray i n A p r i l , t h e f i r s t s t a t e m e n t t h a t you 
r e f e r r e d t o t h r o u g h h e r e , Rod S u t t l e h a d a l r e a d y 
b e e n c h a r g e d ? 

1We have t a k e n j u d i c i a l n o t i c e o f t h i s C o u r t ' s r e c o r d s i n 
Ray's d i r e c t a p p e a l t o t h i s C o u r t . See N e t t l e s v. S t a t e , 731 
So. 2d 626 ( A l a . C r i m . App. 1998) . 
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" [ I n v e s t i g a t o r F r e i n e ] : T h a t i s c o r r e c t . 

" [ D e f e n s e c o u n s e l ] : And you h a d s t a t e m e n t s f r o m 
o t h e r i n d i v i d u a l s t h a t Rod S u t t l e was t h e p e r s o n 
t h a t h a d c o m m i t t e d t h e r a p e and murder o f T i f f a n y 
H a r v i l l e ? 

" [ I n v e s t i g a t o r F r e i n e ] : Y e s . 

" [ D e f e n s e c o u n s e l ] : A n d you h a d t h a t b e f o r e 
D o m i n i q u e Ray e v e r s a i d a n y t h i n g a b o u t T i f f a n y 
H a r v i l l e ? 

" [ I n v e s t i g a t o r F r e i n e ] : Y e s . 

" [ D e f e n s e c o u n s e l ] : Who where t h e i n d i v i d u a l s t h a t 
t o l d you t h a t Rod S u t t l e h a d r a p e d a n d k i l l e d 
T i f f a n y H a r v i l l e ? 

" [ I n v e s t i g a t o r F r e i n e ] : M i c h a e l Muse and K e l v i n 
W i l l i a m s . 

" [ D e f e n s e c o u n s e l ] : Were t h e r e s t a t e m e n t s f r o m 
o t h e r p e o p l e t h a t o v e r h e a r d Rod S u t t l e t a l k i n g a b o u t 
o r m a k i n g i n c r i m i n a t i n g s t a t e m e n t s a b o u t r a p i n g and 
m u r d e r i n g T i f f a n y H a r v i l l e ? 

" [ I n v e s t i g a t o r F r e i n e ] : They were t h e o n l y two t h a t 
s a i d he was t a l k i n g a b o u t T i f f a n y t h a t I r e c a l l . 

" [ D e f e n s e c o u n s e l ] : Were t h e r e o t h e r i n d i v i d u a l s 
t h a t o v e r h e a r d h i m m a k i n g i n c r i m i n a t i n g s t a t e m e n t s 
t h a t you t o o k t o be a b o u t T i f f a n y H a r v i l l e ? 

" [ I n v e s t i g a t o r F r e i n e ] : Oh, y e s . 

" [ D e f e n s e c o u n s e l ] : How many o f t h o s e i n d i v i d u a l s 
were t h e r e ? 

" [ I n v e s t i g a t o r F r e i n e ] : One, maybe two. 
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" [ D e f e n s e c o u n s e l ] : And you h a d a t l e a s t two 
i n d i v i d u a l s t h a t made a sworn s t a t e m e n t t o you t h a t 
Rod S u t t l e h a d s t a b b e d T i f f a n y H a r v i l l e ? 

" [ I n v e s t i g a t o r F r e i n e ] : T h a t i s c o r r e c t . " 

( T r i a l r e c o r d , pp. 578-79.) B a s e d on t h e above t e s t i m o n y i t 

a p p e a r s t h a t c o u n s e l h a d kn o w l e d g e o f s t a t e m e n t s made b y Muse 

and W i l l i a m s t h a t i m p l i c a t e d S u t t l e i n H a r v i l l e ' s m u r d e r . 

T h e r e f o r e , t h i s c l a i m was a l s o due t o be d e n i e d on i t s m e r i t s . 

I n r e g a r d t o Ray's c l a i m s t h a t t h e S t a t e f a i l e d t o 

f u r n i s h o t h e r e x c u l p a t o r y e v i d e n c e , w h i c h i s l i s t e d a t t h e 

b e g i n n i n g o f t h i s i s s u e , we n o t e t h a t t h e s e s p e c i f i c c l a i m s 

were n o t r a i s e d i n Ray's amended p e t i t i o n . "'An a p p e l l a n t 

c a n n o t r a i s e an i s s u e on a p p e a l f r o m t h e d e n i a l o f a R u l e 32 

p e t i t i o n w h i c h was n o t r a i s e d i n t h e R u l e 32 p e t i t i o n . ' " 

K e l l e y v. S t a t e , 985 So. 2d 972, 976 ( A l a . C r i m . App. 2 0 0 7 ) , 

q u o t i n g A r r i n g t o n v. S t a t e , 716 So. 2d 237, 239 ( A l a . C r i m . 

App. 1 9 9 7 ) . 

I I I . 

Ray n e x t a r g u e s t h a t he was d e n i e d t h e e f f e c t i v e 

a s s i s t a n c e o f c o u n s e l d u r i n g t h e p e n a l t y p h a s e o f h i s c a p i t a l -

m u r d e r t r i a l . 
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To p r e v a i l on a c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l t h e p e t i t i o n e r must show: (1) t h a t c o u n s e l ' s 

p e r f o r m a n c e was d e f i c i e n t ; and (2) t h a t he was p r e j u d i c e d by 

t h e d e f i c i e n t p e r f o r m a n c e . See S t r i c k l a n d v. W a s h i n g t o n , 466 

U.S. 668 ( 1 9 8 4 ) . 

" J u d i c i a l s c r u t i n y o f c o u n s e l ' s p e r f o r m a n c e 
must be h i g h l y d e f e r e n t i a l . I t i s a l l t o o t e m p t i n g 
f o r a d e f e n d a n t t o s e c o n d - g u e s s c o u n s e l ' s a s s i s t a n c e 
a f t e r c o n v i c t i o n o r a d v e r s e s e n t e n c e , and i t i s a l l 
t o o e a s y f o r a c o u r t , e x a m i n i n g c o u n s e l ' s d e f e n s e 
a f t e r i t has p r o v e d u n s u c c e s s f u l , t o c o n c l u d e t h a t 
a p a r t i c u l a r a c t o r o m i s s i o n o f c o u n s e l was 
u n r e a s o n a b l e . C f . E n g l e v. I s a a c , 456 U.S. 107, 133¬
34 ( 1 9 8 2 ) . A f a i r a s s e s s m e n t o f a t t o r n e y 
p e r f o r m a n c e r e q u i r e s t h a t e v e r y e f f o r t be made t o 
e l i m i n a t e t h e d i s t o r t i n g e f f e c t s o f h i n d s i g h t , t o 
r e c o n s t r u c t t h e c i r c u m s t a n c e s o f c o u n s e l ' s 
c h a l l e n g e d c o n d u c t , and t o e v a l u a t e t h e c o n d u c t f r o m 
c o u n s e l ' s p e r s p e c t i v e a t t h e t i m e . B e c a u s e o f t h e 
d i f f i c u l t i e s i n h e r e n t i n m a k i n g t h e e v a l u a t i o n , a 
c o u r t must i n d u l g e a s t r o n g p r e s u m p t i o n t h a t 
c o u n s e l ' s c o n d u c t f a l l s w i t h i n t h e wi d e r a n g e o f 
r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , t h e 
d e f e n d a n t must overcome t h e p r e s u m p t i o n t h a t , u n d e r 
t h e c i r c u m s t a n c e s , t h e c h a l l e n g e d a c t i o n 'might be 
c o n s i d e r e d s o u n d t r i a l s t r a t e g y . ' See M i c h e l v. 
L o u i s i a n a , [350 U.S. 9 1 ] , a t 101 [ ( 1 9 5 5 ) ] . T h e r e 
a r e c o u n t l e s s ways t o p r o v i d e e f f e c t i v e a s s i s t a n c e 
i n any g i v e n c a s e . Even t h e b e s t c r i m i n a l d e f e n s e 
a t t o r n e y s w o u l d n o t d e f e n d a p a r t i c u l a r c l i e n t i n 
t h e same way." 

S t r i c k l a n d , 4 66 U.S. a t 689 ( c i t a t i o n s o m i t t e d ) . As t h e 

U n i t e d S t a t e s Supreme C o u r t f u r t h e r s t a t e d : 

" [ S ] t r a t e g i c c h o i c e s made a f t e r t h o r o u g h 
i n v e s t i g a t i o n o f l a w and f a c t s r e l e v a n t t o p l a u s i b l e 
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o p t i o n s a r e v i r t u a l l y u n c h a l l e n g e a b l e ; and s t r a t e g i c 
c h o i c e s made a f t e r l e s s t h a n c o m p l e t e i n v e s t i g a t i o n 
a r e r e a s o n a b l e p r e c i s e l y t o t h e e x t e n t t h a t 
r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t s s u p p o r t t h e 
l i m i t a t i o n s on i n v e s t i g a t i o n . I n o t h e r w o r d s , 
c o u n s e l has a d u t y t o make r e a s o n a b l e i n v e s t i g a t i o n s 
o r t o make a r e a s o n a b l e d e c i s i o n t h a t makes 
p a r t i c u l a r i n v e s t i g a t i o n s u n n e c e s s a r y . I n any 
i n e f f e c t i v e n e s s c a s e , a p a r t i c u l a r d e c i s i o n n o t t o 
i n v e s t i g a t e must be d i r e c t l y a s s e s s e d f o r 
r e a s o n a b l e n e s s i n a l l t h e c i r c u m s t a n c e s , a p p l y i n g a 
h e a v y measure o f d e f e r e n c e t o c o u n s e l ' s j u d g m e n t s . " 

S t r i c k l a n d , 466 U.S. a t 690-91. 

I n J o n e s v. S t a t e , 753 So. 2d 1174 ( A l a . C r i m . App. 

1 9 9 9 ) , we s t a t e d : 

" W h i l e c o u n s e l has a d u t y t o i n v e s t i g a t e i n an 
a t t e m p t t o l o c a t e e v i d e n c e f a v o r a b l e t o t h e 
d e f e n d a n t , ' t h i s d u t y o n l y r e q u i r e s a r e a s o n a b l e 
i n v e s t i g a t i o n . ' S i n g l e t o n v. T h i g p e n , 847 F.2d 668, 
669 ( 1 1 t h C i r . ( A l a . ) 1 9 8 8 ) , c e r t . d e n i e d , 488 U.S. 
1019, 109 S.Ct. 822, 102 L . E d . 2 d 812 (1989) 
( e m p h a s i s a d d e d ) . See S t r i c k l a n d [v. W a s h i n g t o n ] , 
466 U.S. [668] a t 691, 104 S.Ct. [2052] a t 2066 
[ ( 1 9 8 4 ) ] ; M o r r i s o n v. S t a t e , 551 So. 2d 435 ( A l a . 
C r . App. 1 9 8 9 ) , c e r t . d e n i e d , 495 U.S. 911, 110 
S.Ct. 1938, 109 L . E d . 2 d 301 ( 1 9 9 0 ) . C o u n s e l ' s 
o b l i g a t i o n i s t o c o n d u c t a ' s u b s t a n t i a l 
i n v e s t i g a t i o n i n t o e a c h o f t h e p l a u s i b l e l i n e s o f 
d e f e n s e . ' S t r i c k l a n d , 466 U.S. a t 681, 104 S.Ct. a t 
2061 ( e m p h a s i s a d d e d ) . 'A s u b s t a n t i a l i n v e s t i g a t i o n 
i s j u s t what t h e t e r m i m p l i e s ; i t does n o t demand 
t h a t c o u n s e l d i s c o v e r e v e r y s h r e d o f e v i d e n c e b u t 
t h a t a r e a s o n a b l e i n q u i r y i n t o a l l p l a u s i b l e 
d e f e n s e s be made.' I d . , 466 U.S. a t 686, 104 S.Ct. 
a t 2063. 

"'The r e a s o n a b l e n e s s o f c o u n s e l ' s a c t i o n s 
may be d e t e r m i n e d o r s u b s t a n t i a l l y 
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i n f l u e n c e d by t h e d e f e n d a n t ' s own 
s t a t e m e n t s o r a c t i o n s . C o u n s e l ' s a c t i o n s 
a r e u s u a l l y b a s e d , q u i t e p r o p e r l y , on 
i n f o r m e d s t r a t e g i c c h o i c e s made by t h e 
d e f e n d a n t and on i n f o r m a t i o n s u p p l i e d by 
t h e d e f e n d a n t . I n p a r t i c u l a r , what 
i n v e s t i g a t i o n d e c i s i o n s a r e r e a s o n a b l e 
depends c r i t i c a l l y on s u c h i n f o r m a t i o n . ' 

" I d . , 466 U.S. a t 691, 104 S.Ct. a t 2066." 

753 So. 2d a t 1191. 

"The p u r p o s e o f i n e f f e c t i v e n e s s r e v i e w i s n o t t o 
g r a d e c o u n s e l ' s p e r f o r m a n c e . See S t r i c k l a n d [v.  
W a s h i n g t o n ] , [466 U.S. 668,] 104 S.Ct. [2052] a t 
2065 [ ( 1 9 8 4 ) ] ; see a l s o W h i t e v. S i n g l e t a r y , 97 2 
F.2d 1218, 1221 ( 1 1 t h C i r . 1992)('We a r e n o t 
i n t e r e s t e d i n g r a d i n g l a w y e r s ' p e r f o r m a n c e s ; we a r e 
i n t e r e s t e d i n w h e t h e r t h e a d v e r s a r i a l p r o c e s s a t 
t r i a l , i n f a c t , w o r k e d a d e q u a t e l y . ' ) . We r e c o g n i z e 
t h a t ' [ r ] e p r e s e n t a t i o n i s an a r t , and an a c t o r 
o m i s s i o n t h a t i s u n p r o f e s s i o n a l i n one c a s e may be 
s ound o r even b r i l l i a n t i n a n o t h e r . ' S t r i c k l a n d , 104 
S.Ct. a t 2067. D i f f e r e n t l a w y e r s have d i f f e r e n t 
g i f t s ; t h i s f a c t , as w e l l as d i f f e r i n g c i r c u m s t a n c e s 
f r o m c a s e t o c a s e , means t h e r a n g e o f what m i g h t be 
a r e a s o n a b l e a p p r o a c h a t t r i a l must be b r o a d . To 
s t a t e t h e o b v i o u s : t h e t r i a l l a w y e r s , i n e v e r y c a s e , 
c o u l d have done s o m e t h i n g more o r s o m e t h i n g 
d i f f e r e n t . So, o m i s s i o n s a r e i n e v i t a b l e . B u t , t h e 
i s s u e i s n o t what i s p o s s i b l e o r 'what i s p r u d e n t o r 
a p p r o p r i a t e , b u t o n l y what i s c o n s t i t u t i o n a l l y 
c o m p e l l e d . ' B u r g e r v. Kemp, 483 U.S. 776, 107 S.Ct. 
3114, 3126, 97 L.Ed.2d 638 ( 1 9 8 7 ) . ' " 

C h a n d l e r v. U n i t e d S t a t e s , 218 F.3d 1305, 1313 ( 1 1 t h C i r . 

2000) ( f o o t n o t e o m i t t e d ) . 

"'When t h e i n e f f e c t i v e a s s i s t a n c e c l a i m 
r e l a t e s t o t h e s e n t e n c i n g p h a s e o f t h e 
t r i a l , t h e s t a n d a r d i s w h e t h e r t h e r e i s "a 
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r e a s o n a b l e p r o b a b i l i t y t h a t , a b s e n t t h e 
e r r o r s , t h e s e n t e n c e r -- i n c l u d i n g an 
a p p e l l a t e c o u r t , t o t h e e x t e n t i t 
i n d e p e n d e n t l y r e w e i g h s t h e e v i d e n c e -¬
w o u l d have c o n c l u d e d t h a t t h e b a l a n c e o f 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s 
d i d n o t w a r r a n t d e a t h . " S t r i c k l a n d [v.  
W a s h i n g t o n ] , 466 U.S. [668,] a t 695, 104 
S.Ct. [2052,] a t 2069 [ (1984) ] . ' 

" S t a f f o r d v. S a f f l e , 34 F.3d 1557, 1564 ( 1 0 t h C i r . 
1 9 9 4 ) . 

"'"A d e f e n s e a t t o r n e y i s n o t 
r e q u i r e d t o i n v e s t i g a t e a l l 
l e a d s , however, and ' t h e r e i s no 
p e r se r u l e t h a t e v i d e n c e o f a 
c r i m i n a l d e f e n d a n t ' s t r o u b l e d 
c h i l d h o o d must a l w a y s be 
p r e s e n t e d as m i t i g a t i n g e v i d e n c e 
i n t h e p e n a l t y p h a s e o f a c a p i t a l 
c a s e . ' " B o l e n d e r [v. S i n g l e t a r y ] , 
16 F.3d [1547 ,] a t 1557 [ ( 1 1 t h 
C i r . 1994)] ( f o o t n o t e o m i t t e d ) 
( q u o t i n g D e v i e r v. Z a n t , 3 F.3d 
1445, 1453 ( 1 1 t h C i r . 1 9 9 3 ) , 
c e r t . d e n i e d , [513] U.S. [ 1 1 6 1 ] , 
115 S.Ct. 1125, 130 L.Ed.2d 1087 
( 1 9 9 5 ) ) . " I n d e e d , ' [ c ] o u n s e l has 
no a b s o l u t e d u t y t o p r e s e n t 
m i t i g a t i n g c h a r a c t e r e v i d e n c e a t 
a l l , and t r i a l c o u n s e l ' s f a i l u r e 
t o p r e s e n t m i t i g a t i n g e v i d e n c e i s 
n o t p e r se i n e f f e c t i v e a s s i s t a n c e 
o f c o u n s e l . ' " B o l e n d e r , 16 F.3d 
a t 1557 ( c i t a t i o n s o m i t t e d ) . ' 

"Marek v. S i n g l e t a r y , 62 F.3d 1295, 1300 ( 1 1 t h C i r . 
1 9 9 5 ) . 

" L a s t , t h e U n i t e d S t a t e s Supreme C o u r t i n 
W i g g i n s v. S m i t h , 539 U.S. 510, 123 S.Ct. 2527, 156 
L.Ed.2d 471 ( 2 0 0 3 ) , r e v i e w i n g a c l a i m o f i n e f f e c t i v e 
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a s s i s t a n c e o f c o u n s e l a t t h e p e n a l t y p h a s e o f a 
c a p i t a l t r i a l , s t a t e d : 

" ' I n S t r i c k l a n d [v. W a s h i n g t o n , 4 66 U.S. 
668 ( 1 9 8 4 ) ] , we made c l e a r t h a t , t o 
e s t a b l i s h p r e j u d i c e , a " d e f e n d a n t must show 
t h a t t h e r e i s a r e a s o n a b l e p r o b a b i l i t y 
t h a t , b u t f o r c o u n s e l ' s u n p r o f e s s i o n a l 
e r r o r s , t h e r e s u l t o f t h e p r o c e e d i n g w o u l d 
have been d i f f e r e n t . A r e a s o n a b l e 
p r o b a b i l i t y i s a p r o b a b i l i t y s u f f i c i e n t t o 
u n d e r m i n e c o n f i d e n c e i n t h e outcome." I d . , 
a t 694. I n a s s e s s i n g p r e j u d i c e , we r e w e i g h 
t h e e v i d e n c e i n a g g r a v a t i o n a g a i n s t t h e 
t o t a l i t y o f a v a i l a b l e m i t i g a t i n g e v i d e n c e . ' 

"539 U.S. a t 534, 123 S.Ct. 2527." 

Gaddy v. S t a t e , 952 So. 2d 114 9, 1170-71 ( A l a . C r i m . App. 

2 0 0 6 ) . 

Ray was r e p r e s e n t e d a t t r i a l by W i l l i a m W h a t l e y and 

J u l i a n a T a y l o r . B o t h a t t o r n e y s t e s t i f i e d a t t h e 

p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g . 

Ray f i r s t a s s e r t s t h a t h i s t r i a l c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o i n v e s t i g a t e and t o p r e s e n t m i t i g a t i o n e v i d e n c e 

a t t h e p e n a l t y p h a s e o f h i s c a p i t a l - m u r d e r t r i a l . 

S p e c i f i c a l l y , he a r g u e s t h a t c o u n s e l s h o u l d have c o n d u c t e d a 

more t h o r o u g h i n v e s t i g a t i o n i n t o h i s b a c k g r o u n d and f a m i l y 

h i s t o r y , t h a t c o u n s e l s h o u l d have c o n t a c t e d Ray's b r o t h e r , 

t h a t c o u n s e l s h o u l d have p r e s e n t e d t e s t i m o n y c o n c e r n i n g Ray's 
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s o c i a l d e v e l o p m e n t , t h a t c o u n s e l s h o u l d have p r e s e n t e d e x p e r t 

t e s t i m o n y c o n c e r n i n g Ray's m e n t a l i l l n e s s , and t h a t c o u n s e l 

s h o u l d have p r e s e n t e d e v i d e n c e o f Ray's b o r d e r l i n e 

i n t e l l i g e n c e . 

W h a t l e y t e s t i f i e d t h a t he had been a l i c e n s e d a t t o r n e y 

s i n c e 1984, t h a t h i s p r a c t i c e c o n s i s t e d o f a g e n e r a l p r a c t i c e 

s p e c i a l i z i n g i n c r i m i n a l l a w , and t h a t he was a p p o i n t e d t o 

r e p r e s e n t Ray i n O c t o b e r 1998. 2 He s a i d t h a t he was n o t t h e 

f i r s t a t t o r n e y a p p o i n t e d t o t h e c a s e and t h a t he was a p p o i n t e d 

a f t e r t h e f i r s t two a t t o r n e y s had had a c o n f l i c t and were 

a l l o w e d t o w i t h d r a w . W h a t l e y s a i d t h a t t o a s s i s t h im i n 

r e p r e s e n t i n g Ray he r e q u e s t e d t h e h e l p o f T a y l o r . B e f o r e he 

met w i t h Ray, he s a i d , he o b t a i n e d t h e r e c o r d s t h a t were i n 

t h e p o s s e s s i o n o f Ray's f o r m e r a t t o r n e y s . He a l s o r e p r e s e n t e d 

Ray i n a s e c o n d c a p i t a l - m u r d e r c a s e i n v o l v i n g a d o u b l e 

h o m i c i d e -- a c a s e t h a t was t r i e d f i v e months b e f o r e t h i s 

c a s e . 3 W h a t l e y f u r t h e r t e s t i f i e d t h a t he d i d n o t r e q u e s t 

2"When c o u r t s a r e e x a m i n i n g t h e p e r f o r m a n c e o f an 
e x p e r i e n c e d t r i a l c o u n s e l , t h e p r e s u m p t i o n t h a t h i s c o n d u c t 
was r e a s o n a b l e i s e v e n s t r o n g e r . " C h a n d l e r v. U n i t e d S t a t e s , 
218 F.3d 1305, 1316 ( 1 1 t h C i r . 2 0 0 0 ) . 

3 R a y a p p e a l e d h i s p r i o r c o n v i c t i o n s f o r c a p i t a l m u r d e r t o 
t h i s C o u r t . We a f f i r m e d t h o s e c o n v i c t i o n s b y u n p u b l i s h e d 
memorandum o p i n i o n . See Ray v. S t a t e , (No. CR- 98-1720, A p r i l 
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f u n d s f o r an i n v e s t i g a t o r b e c a u s e , he s a i d , " f o r m e r c o u n s e l 

had g o t t e n a p p r o v a l and had h i r e d an i n v e s t i g a t o r t o h e l p 

g a t h e r i n f o r m a t i o n . And I had been i n f o r m e d by h i s f o r m e r 

a t t o r n e y s t h a t t h i s i n v e s t i g a t o r had f o u n d a l l t h e r e was t o 

f i n d , and t h a t t h i s was i t and t h a t i t was i n t h e m a t e r i a l 

t h a t t h e y had p r o v i d e d t o me." (R. 381.) A l s o , a f t e r t a l k i n g 

w i t h Dr. K a t h y Ronan, t h e d o c t o r who had c o n d u c t e d t h e 

p r e t r i a l f o r e n s i c e v a l u a t i o n o f Ray a t T a y l o r H a r d i n S e c u r e 

M e d i c a l F a c i l i t y , and Ray's m o t h e r , i t was h i s o p i n i o n t h a t 

p u r s u i n g a m e n t a l - h e a l t h d e f e n s e w o u l d n o t be i n Ray's b e s t 

i n t e r e s t o r b e n e f i c i a l t o Ray's c a s e . (R. 382.) W h a t l e y 

t e s t i f i e d : 

" [ R ay] was i n t e l l i g e n t , c o h e r e n t . He was a b l e t o 
communicate f u l l y w i t h my c o n v e r s a t i o n s w i t h him. 
We had e x c h a n g e s b a c k and f o r t h . We t a l k e d a b o u t 
t h e c a s e . We t a l k e d a b o u t h i s l i f e . We t a l k e d 
a b o u t h i s f a m i l y . I had no i n d i c a t i o n f r o m him o r 
f r o m h i s f a m i l y t h a t t h e r e was a n y t h i n g more t o 
s u p p o r t t h e s e few l i n e s i n t h i s r e p o r t t h a n what I 
f e a r e d t o be m a l i n g e r i n g . " 

(R. 413.) 

Ray and h i s m o t h e r , W h a t l e y s a i d , were n o t f o r t h c o m i n g 

a b o u t Ray's b r o t h e r and d i d n o t g i v e W h a t l e y "a l o t o f 

i n f o r m a t i o n . " He s a i d : " I b e l i e v e we were t o l d he was n o t 

21, 2000) 810 So. 2d 805 ( A l a . C r i m . App. 2000) ( t a b l e ) . 
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a v a i l a b l e and n o t a r o u n d and n o t i n t h e p i c t u r e and had n o t 

been a p a r t o f D o m i n i q u e ' s l i f e f o r some t i m e . " (R. 418.) A t 

t h e t i m e t h a t Ray was t r i e d , W h a t l e y t e s t i f i e d , i t was n o t a 

common o c c u r r e n c e t o o b t a i n t h e a s s i s t a n c e o f a p s y c h o l o g i s t . 

I n r e g a r d t o o b t a i n i n g t h e a s s i s t a n c e o f a m i t i g a t i o n e x p e r t , 

W h a t l e y t e s t i f i e d t h a t i t was " n o t t h e s t a n d a r d p r a c t i c e i n 

t h i s s e c t i o n o f t h e s t a t e t o r e t a i n and u t i l i z e m i t i g a t i o n 

e x p e r t s t o a s s i s t c o u n s e l i n c a p i t a l murder c a s e s . And I had 

i n f a c t n e v e r engaged one u n t i l some p o i n t a f t e r t h e t r i a l . " 

(R. 394.) W h a t l e y f u r t h e r t e s t i f i e d : 

" W i t h o u t r e c a l l i n g any s p e c i f i c s as t o 
i n d i v i d u a l s , a t some p o i n t we were g i v e n some names, 
e i t h e r f r o m M r s . Ray o r f r o m D o m i n i q u e t o c o n t a c t . 
Now some o f t h e s e names were i n c o n n e c t i o n w i t h t h e 
g u i l t y p h a s e . Some o f t h e s e names were i n 
c o n n e c t i o n w i t h t h e m i t i g a t i o n . And o u r a t t e m p t s t o 
t a l k w i t h t h e s e i n d i v i d u a l s were n o t s u c c e s s f u l . 
T h a t w o u l d be a f a i r l y good c h a r a c t e r i z a t i o n o f 
t h a t . I can r e c a l l g o i n g t o t a l k w i t h p e o p l e , g o i n g 
t o a h o u s e , k n o c k i n g on t h e d o o r and g e t t i n g no 
answer. And a t one p o i n t we went t o an a r e a , and we 
may have had Roy F r e i n e go w i t h us t o e n t e r an a r e a 
t h a t we p r o b a b l y d i d n ' t n e c e s s a r i l y need t o go i n t o 
on o ur own. And so I can r e c a l l t h a t . I can r e c a l l 
m a k i n g phone c a l l s whose names and phone numbers I 
had been g i v e n . I d o n ' t know who. I remember h a v i n g 
a c o n v e r s a t i o n where I c a l l e d an i n d i v i d u a l who 
w o r k e d a t a r e n t a l c e n t e r h e r e i n town. And I t o l d 
h i m who I was and I needed t o t a l k t o him, p o s s i b l y 
use h im as a w i t n e s s f o r D o m i n i q u e . And I was t o l d , 
no, you d o n ' t want me t o do t h a t . I s a i d , no, I do. 
He s a i d , no, I'm n o t c o m i n g . And i f I come, you 
d o n ' t want t o h e a r what I have g o t t o s a y . I mean 
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t h a t ' s j u s t t h e one t h a t s t a n d s o u t i n my m ind. I 
mean I have done a l o t o f c a s e s . But t o have a 
w i t n e s s come ou t and be t h a t b l u n t t o s a y , no, you 
d o n ' t want me and i f you do make me come down t h e r e 
t o t e s t i f y , you a r e n o t g o i n g t o l i k e what I s a y 
k i n d o f s t a n d s o u t . " 

(R. 385.) W h a t l e y s a i d t h a t he d i d n o t s p e a k t o t h e m other o f 

Ray's c h i l d , b e c a u s e , he s a i d , Ray i n s t r u c t e d him n o t t o s p e a k 

w i t h h e r and was adamant a b o u t W h a t l e y ' s n o t c o n t a c t i n g h e r . 

A l s o , he s a i d , o t h e r i n d i v i d u a l s whom he and c o c o u n s e l spoke 

t o t o l d them t h a t t h e i r t e s t i m o n y w o u l d be h a r m f u l t o Ray. 

A t t o r n e y T a y l o r t e s t i f i e d t o t h e f o l l o w i n g c o n c e r n i n g 

t h e i r i n v e s t i g a t i o n : 

"We t a l k e d t o b o t h D o m i n i q u e and t o h i s mom 
a b o u t t h e k i n d o f t h i n g t h a t we n e e d e d b a s i c a l l y 
t r y i n g t o e x p l a i n number one, o f c o u r s e , how 
i m p o r t a n t t h i s was; number two, t h e c o n s e q u e n c e s o f 
what c o u l d h appen. And number t h r e e , you know, we 
were l o o k i n g f o r a n ybody t o h e l p p u t a human f a c e on 
D o m i n i q u e , you know, n o t t o see h i m as somebody t h a t 
t h e y c o u l d recommend t h e d e a t h p e n a l t y f o r . So we 
t a l k e d t o them a b o u t , you know, i s t h e r e a n y b o d y , 
n e i g h b o r s t h a t you h e l p e d w i t h t h e i r g r o c e r i e s , c u t 
t h e i r g r a s s , you know, l i t t l e o l d l a d i e s you h e l p e d 
a c r o s s t h e s t r e e t , I mean a n y t h i n g t h a t c o u l d , 
a n y body t h a t c o u l d s a y n i c e t h i n g s a b o u t y o u , you 
know, t o b r i n g i n t o c o u r t h u m a n i t y and t h i s i s 
somebody who h a d a p o s i t i v e [ e f f e c t ] on my l i f e . We 
were g i v e n a f a i r l y s h o r t l i s t . Then t h e c o n t a c t s 
were f a i r l y n e g a t i v e . A l o t o f p e o p l e d i d n o t want 
t o h e l p . A l o t o f p e o p l e t o l d me t h e y d i d n o t h a v e 
a n y t h i n g p o s i t i v e t o s a y . The p e o p l e who were 
w i l l i n g t o come and s a y s o m e t h i n g p o s i t i v e came and 
s a i d s o m e t h i n g p o s i t i v e . I d o n ' t r e c a l l who t h a t 
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was, you know, s p e c i f i c a l l y . I s h i p p e d my f i l e o f f 
t o y ' a l l so l o n g ago I d o n ' t have any o f my n o t e s o r 
a n y t h i n g t o r e f r e s h my memory o t h e r t h a n what y ' a l l 
h ave p r o v i d e d me. B u t t h a t was b a s i c a l l y t h e c o n t e x t 
o f t h e i n v e s t i g a t i o n as f a r as m i t i g a t i o n was 
c o n c e r n e d . G i v e me a nybody. I ' l l t r y t o c o n t a c t 
them. When I c o n t a c t them, I'm g o i n g t o a s k them t o 
mushroom o u t ; i s t h e r e a n ybody e l s e t h a t c a n t e l l me 
s o m e t h i n g good. And t h e n t h o s e p e o p l e who were 
w i l l i n g t o come. 

" B a s e d on t h e M a b i n s c o n v i c t i o n [ 4 ] we a l r e a d y h a d 
some i d e a o f who t o t a l k t o . One o f t h e p e o p l e who 
t e s t i f i e d a t t h e H a r v i l l e m i t i g a t i o n h a d a l r e a d y 
t e s t i f i e d a t t h e M a b i n s m i t i g a t i o n p a r t , a nun. I 
d o n ' t r e c a l l h e r name. So some o f t h e work h a d b e e n 
a l r e a d y -- t h e f o u n d a t i o n h a d a l r e a d y b e e n l a i d . " 

(R. 447-49.) 

" A l t h o u g h p e t i t i o n e r ' s c l a i m i s t h a t h i s t r i a l c o u n s e l 

s h o u l d have done s o m e t h i n g more, we f i r s t l o o k a t what t h e 

l a w y e r d i d i n f a c t . " C h a n d l e r v. U n i t e d S t a t e s , 218 F.3d 

1305, 1320 ( 1 1 t h C i r . 2 0 0 0 ) . 

"[W]e must a l s o c o n s i d e r t h e r e a s o n s a d v a n c e d a t t h e 
e v i d e n t i a r y h e a r i n g as t o why r e s e n t e n c i n g c o u n s e l 
d i d n o t i n v e s t i g a t e and p r e s e n t a v a i l a b l e m i t i g a t i n g 
e v i d e n c e a t t h e p e n a l t y p h a s e . I n e v a l u a t i n g t h e 
c ompetence o f c o u n s e l , we must ex a m i n e t h e a c t u a l 
p e r f o r m a n c e o f c o u n s e l i n p r e p a r a t i o n f o r and d u r i n g 
t h e p e n a l t y p h a s e p r o c e e d i n g s , as w e l l as t h e 
r e a s o n s a d v a n c e d t h e r e f o r . " 

4 T h i s i s t h e d o u b l e - h o m i c i d e c o n v i c t i o n r e f e r r e d t o 
e a r l i e r i n t h i s o p i n i o n and i n n o t e 3. 
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Rose v. S t a t e , 675 So. 2d 567, 572 ( F l a . 1 9 9 6 ) . 

The r e c o r d o f Ray's t r i a l shows t h a t Ray o r i g i n a l l y 

p l e a d e d n o t g u i l t y by r e a s o n o f m e n t a l d i s e a s e o r d e f e c t . 

Ray's f i r s t a t t o r n e y moved f o r an o u t p a t i e n t e v a l u a t i o n o f 

Ray's c o m p e t e n c y t o s t a n d t r i a l a nd h i s c o m p e t e n c y a t t h e t i m e 

o f t h e o f f e n s e , moved f o r a p p o i n t m e n t o f a c l i n i c a l 

n e u r o p s y c h o l o g i s t , and moved f o r f u n d s t o h i r e an 

i n v e s t i g a t o r . C o u n s e l t h e n moved t o w i t h d r a w a f t e r , he s a i d , 

Ray " w i l l f u l l y r e f u s e d t o c o o p e r a t e . " The h e a r i n g on t h e 

m o t i o n t o w i t h d r a w shows t h a t t h e S t a t e h a d o f f e r e d Ray a p l e a 

a g r e e m e n t -- i n e x c h a n g e f o r h i s g u i l t y p l e a t o c a p i t a l - m u r d e r 

t h e S t a t e w o u l d recommend a s e n t e n c e o f l i f e i m p r i s o n m e n t 

w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . T h i s h e a r i n g f u r t h e r shows 

t h a t Ray was u n c o o p e r a t i v e w i t h b o t h h i s a t t o r n e y s and t h e 

t r i a l c o u r t and t h a t t h e c o u r t a l l o w e d h i s f i r s t a t t o r n e y s t o 

w i t h d r a w a t t h i s S e ptember 1998 h e a r i n g . A t t o r n e y s W h a t l e y 

and T a y l o r were a p p o i n t e d i m m e d i a t e l y t h e r e a f t e r t o r e p r e s e n t 

Ray. 

A l s o , a t t h e p e n a l t y p h a s e b e f o r e t h e j u r y , c o u n s e l 

p r e s e n t e d t h e t e s t i m o n y o f Ray's m o t h e r , G l a d y s Ray. She 
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t e s t i f i e d t h a t a t t h e t i m e o f t r i a l Ray was 23 y e a r s o l d . She 

s a i d : 

"He d i d n ' t have an e a s y c h i l d h o o d . I was a d i v o r c e d 
m o t h e r t h a t was r a i s i n g h i m. He h a d a f a t h e r t h a t 
d i s o w n e d h im. So I t r i e d t o do t h e b e s t I c a n w i t h 
h i m . And D o m i n i q u e b e c a u s e o f h i s f a i t h a nd h e's a 
b o r n a g a i n C h r i s t i a n . I t ' s e a s y f o r h i m t o f o l l o w 
p e o p l e and t h i n k i n g t h e y were h i s f r i e n d s . He t r i e d 
t o be n i c e t o p e o p l e . He's e a s y g o i n g . E v e r s i n c e 
he was f o u r t e e n he d i d b e l i e v e i n h o l d i n g a j o b . I 
made s u r e o f t h a t b e c a u s e I t o l d h i m i n o r d e r t o 
make i t i n l i f e , y ou've g o t t o work f o r i t . " 

(R. 742.) Ray's m o t h e r f u r t h e r t e s t i f i e d t h a t she d i v o r c e d 

h e r h u s b a n d and Ray's f a t h e r b e c a u s e he was h a v i n g an a f f a i r , 

t h a t Ray's f a t h e r d i s o w n e d h i m and s a i d t h a t he w i s h e d Ray h a d 

n e v e r been b o r n , t h a t b e f o r e t h e d i v o r c e t h e i r home l i f e was 

v i o l e n t , t h a t Ray w i t n e s s e d h i s f a t h e r b e a t i n g h e r , t h a t she 

t u r n e d h e r b a c k on Ray when he came t o h e r f o r h e l p , t h a t Ray 

ha d a d i f f i c u l t t i m e a c c e p t i n g t h a t h i s f a t h e r d i d n o t want 

him, and t h a t Ray has a c h i l d who was two y e a r s o l d a t t h e 

t i m e o f h i s t r i a l . She a l s o t e s t i f i e d t h a t she s o u g h t h e l p 

f o r Ray by t a k i n g h i m o u t o f s c h o o l and e n r o l l i n g h i m i n t h e 

Job C o r p s . 

I n c l o s i n g , c o u n s e l a r g u e d t h a t Ray was o n l y 19 y e a r s o l d 

a t t h e t i m e o f t h e murder and t h a t h i s v i o l e n t a nd c h a o t i c 

u p b r i n g i n g were m i t i g a t i n g c i r c u m s t a n c e s t h a t s u p p o r t e d a 
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s e n t e n c e o f l i f e i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y o f 

p a r o l e . 

D u r i n g t h e s e n t e n c i n g h e a r i n g b e f o r e t h e t r i a l c o u r t , 

c o u n s e l p r e s e n t e d t h e t e s t i m o n y o f e i g h t f r i e n d s and f a m i l y 

members. Seven o f t h o s e e i g h t i n d i v i d u a l s t e s t i f i e d t h a t Ray 

s h o u l d be s e n t e n c e d t o l i f e i m p r i s o n m e n t w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e . 

The r e c o r d o f Ray's f i r s t c a p i t a l - m u r d e r c o n v i c t i o n shows 

t h a t i n t h e M a b i n s e s ' h o m i c i d e t r i a l , W h a t l e y a l s o p r e s e n t e d 

t h e t e s t i m o n y o f Ray's m o t h e r a t t h e p e n a l t y p h a s e . The j u r y 

i n t h a t c a s e recommended a s e n t e n c e o f l i f e i m p r i s o n m e n t 

w i t h o u t t h e p o s s i b i l i t y o f p a r o l e b y a v o t e o f 7 - 5. The 

p e n a l t y p h a s e i n t h a t c a s e was v e r y s i m i l a r t o t h e one i n t h i s 

c a s e . The g r e a t e s t d i s t i n c t i o n i s t h a t i n t h e p r e s e n t c a s e 

t h e S t a t e p r e s e n t e d an a d d i t i o n a l a g g r a v a t i n g c i r c u m s t a n c e 

t h a t Ray h a d p r e v i o u s l y been c o n v i c t e d o f a c a p i t a l - m u r d e r 

o f f e n s e . W h a t l e y t e s t i f i e d a t t h e e v i d e n t i a r y h e a r i n g t h a t 

he was c o n f i d e n t t h a t t h a t was why t h e j u r y i n t h i s c a s e 

recommended t h a t Ray be s e n t e n c e d t o d e a t h . 

A t t h e p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g , Ray p r e s e n t e d 

t h e t e s t i m o n y o f E u r o p e Ray, Ray's b r o t h e r ; R e g i n a M a r s h a l l , 
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Ray's c o u s i n ; J a n e t V o g e l s a n g , a c l i n i c a l s o c i a l w o r k e r ; Dr. 

C a t h e r i n e L. B o y e r , a c l i n i c a l a nd f o r e n s i c p s y c h o l o g i s t ; a n d 

Dr. C h a r l e s G o l d e n , a p r o f e s s o r a t Nova S o u t h e a s t e r n 

U n i v e r s i t y and a n e u r o p s y c h o l o g i s t . V e r a M u l l i n s , a r e l a t i v e , 

a l s o t e s t i f i e d by v i d e o t a p e d d e p o s i t i o n . 

E u r o p e Ray t e s t i f i e d t h a t he i s one y e a r o l d e r t h a n Ray, 

t h a t when t h e y were g r o w i n g up t h e i r p a r e n t s s e p a r a t e d when he 

was a b o u t f i v e y e a r s o l d , t h a t h i s f a t h e r was an a l c o h o l i c , 

t h a t , a f t e r h i s p a r e n t s s e p a r a t e d he a n d h i s b r o t h e r and 

m o t h e r went t o C h i c a g o , he and h i s b r o t h e r were removed f r o m 

h i s m o t h e r ' s c u s t o d y b a s e d on h e r n e g l e c t i n g them, t h a t t h e y 

were t a k e n i n b y h i s a u n t , and t h a t i n 1980 a f t e r t h e i r a u n t 

o b t a i n e d c u s t o d y she c o n t a c t e d t h e i r f a t h e r and t h e i r f a t h e r 

came and t o o k them t o B u f f a l o , New Y o r k . He t e s t i f i e d t h a t 

t h e i r home l i f e was u n s t a b l e and t h a t t h e i r f a t h e r d i d n o t 

want them b e c a u s e he h a d f i v e o t h e r c h i l d r e n . E u r o p e f u r t h e r 

t e s t i f i e d t h a t he moved t o I n d i a n a p o l i s i n 1994, when he was 

19 y e a r s o l d , b e c a u s e h i s f a t h e r was l i v i n g t h e r e a t t h e t i m e 

and E u r o p e w a n t e d t o change h i s l i f e . A t t h e t i m e o f Ray ' s 

t r i a l , he s a i d , he h a d h a d no c o n t a c t w i t h h i s b r o t h e r f o r 

s e v e r a l y e a r s . 
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R e g i n a M a r s h a l l t e s t i f i e d t h a t she was G l a d y s Ray's b e s t 

f r i e n d and t h a t G l a d y s h a d b e e n a b u s e d numerous t i m e s by 

v a r i o u s b o y f r i e n d s . 

J a n e t V o g e l s a n g t e s t i f i e d t h a t she h a d c o m p l e t e d a 

" b i o p s y c h o s o c i a l a s s e s s m e n t o f Ray." She t e s t i f i e d t o t h e 

v a r i o u s r i s k f a c t o r s t h a t were p r e s e n t i n Ray's l i f e . I n 

c o n c l u s i o n , she t e s t i f i e d : 

" I w o u l d c o n c l u d e t h e two most i m p o r t a n t f a c t o r s 
t h a t I have f o u n d a l o n g w i t h t h i s a c c u m u l a t i o n i f 
t h a t t h e e x p o s u r e t o v i o l e n c e and n e g l e c t e v e n 
a c c o r d i n g t o t h e U n i t e d S t a t e s D e p a r t m e n t o f J u s t i c e 
r e s e a r c h e r s a r e t h e two most t e l l i n g f a c t o r s i n 
p l a c i n g young p e o p l e a t r i s k t o e n d up c o m m i t t i n g 
v e r y s e r i o u s a c t s . And c e r t a i n l y v i o l e n c e and 
n e g l e c t were p r e s e n t i n t h i s home and i n h i s 
e n v i r o n m e n t and i n h i s u p b r i n g i n g . " 

(R. 199.) 

Dr. B o y e r t e s t i f i e d t h a t Ray s u f f e r s f r o m " s c h i z o t y p a l 

p e r s o n a l i t y d i s o r d e r , a c o n d i t i o n c h a r a c t e r i z e d by s o c i a l 

i s o l a t i o n , odd t h i n k i n g a n d b e h a v i o r , and u n c o n v e n t i o n a l 

b e l i e f s , " and t h a t b a s e d on h e r e x a m i n a t i o n o f Ray's r e c o r d he 

was e x p e r i e n c i n g t h o s e symptoms a t t h e t i m e o f t h e m u r d e r . 

Dr. G o l d e n t e s t i f i e d t h a t Ray h a d e v i d e n c e o f "anomalous 

b r a i n d e v e l o p m e n t t h a t c a u s e s Ray t o s u f f e r s e v e r e p r o b l e m s 

w i t h i n t e r p e r s o n a l r e l a t i o n s h i p s a n d s e l f c o n t r o l . " Dr. 
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G o l d e n f u r t h e r t e s t i f i e d t h a t Ray has an IQ o f 80, w h i c h , he 

s a i d , p l a c e s h i m i n t h e l e v e l o f l o w m e n t a l f u n c t i o n i n g . 

V e r a M u l l i n s t e s t i f i e d i n h e r d e p o s i t i o n t h a t Ray was h e r 

h u s b a n d ' s g r e a t nephew. She s a i d t h a t on one o c c a s i o n , when 

h e r c h i l d r e n were s m a l l , she v i s i t e d G l a d y s i n t h e h o s p i t a l 

a f t e r she h a d been b e a t e n up by a b o y f r i e n d . M u l l i n s 

t e s t i f i e d t h a t G l a d y s moved i n t o h e r house w i t h h e r c h i l d r e n 

a f t e r she was r e l e a s e d f r o m t h e h o s p i t a l a n d t h a t G l a d y s 

"roamed t h e s t r e e t s " w h i l e M u l l i n s t o o k c a r e o f h e r c h i l d r e n . 

They moved o u t o f M u l l i n s ' s h o u s e , a n d she l a t e r l e a r n e d t h a t 

t h e c h i l d r e n h a d be e n removed f r o m t h e i r m o t h e r ' s c a r e by 

C a t h o l i c s C h a r i t i e s . G l a d y s , she s a i d , was n o t a good m o t h e r . 

To r e b u t t h e m e n t a l - h e a l t h e v i d e n c e , t h e S t a t e p r e s e n t e d 

t h e t e s t i m o n y o f Dr. G l e n K i n g , a c l i n i c a l a nd f o r e n s i c 

p s y c h o l o g i s t . Dr. K i n g t e s t i f i e d t h a t he p e r f o r m e d 

i n t e l l i g e n c e t e s t s on Ray a n d d e t e r m i n e d t h a t Ray's f u l l -

s c a l e IQ was 80. I t was h i s o p i n i o n t h a t Ray i s n o t m e n t a l l y 

r e t a r d e d and t h a t Ray "was n o t s u f f e r i n g f r o m any s e r i o u s 

m e n t a l i l l n e s s o r m e n t a l d e f e c t a t t h e t i m e o f t h e o f f e n s e " o r 

now. T h e r e was no n e e d f o r n e u r o p s y c h o l o g i c a l t e s t i n g , he 
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s a i d , b e c a u s e Ray h a d no h i s t o r y o f any "head t r a u m a , h e a d 

i n j u r y , [ o r ] n e u r o l o g i c a l d i s e a s e " p r o b l e m s . (R. 498.) 

"The t e s t f o r i n e f f e c t i v e n e s s i s n o t w h e t h e r 
c o u n s e l c o u l d have done more; p e r f e c t i o n i s n o t 
r e q u i r e d . E.g., A t k i n s v. S i n g l e t a r y , 965 F.2d 952, 
960 ( 1 1 t h C i r . 1992) ( ' T r i a l c o u n s e l d i d enough. A 
l a w y e r c a n a l m o s t a l w a y s do s o m e t h i n g more i n e v e r y 
c a s e . B u t t h e C o n s t i t u t i o n r e q u i r e s a g o o d d e a l l e s s 
t h a n maximum p e r f o r m a n c e . ' ) . Nor i s t h e t e s t 
w h e t h e r t h e b e s t c r i m i n a l d e f e n s e a t t o r n e y s m i g h t 
have done more. I n s t e a d , t h e t e s t i s w h e t h e r some 
r e a s o n a b l e a t t o r n e y c o u l d have a c t e d , i n t h e 
c i r c u m s t a n c e s , as t h e s e two d i d — w h e t h e r what 
t h e y d i d was w i t h i n t h e 'wide r a n g e o f r e a s o n a b l e 
p r o f e s s i o n a l a s s i s t a n c e , ' S t r i c k l a n d v. W a s h i n g t o n , 
466 U.S. 668, 689, 104 S.Ct. 2052, 2065, 80 L.Ed.2d 
674 ( 1 9 8 4 ) ; W h i t e v. S i n g l e t a r y , 972 F.2d 1218, 1220 
( 1 1 t h C i r . 1 9 9 2 ) . " 

W a t e r s v. Thomas, 46 F.3d 1506, 1518 ( 1 1 t h C i r . 1 9 9 5 ) . 

Ray r e l i e s on t h e U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n 

i n W i g g i n s v. S m i t h , 539 U.S. 510 ( 2 0 0 3 ) , t o s u p p o r t h i s c l a i m 

t h a t c o u n s e l ' s i n v e s t i g a t i o n was u n r e a s o n a b l e b e c a u s e , he 

s a y s , t h e i n v e s t i g a t i o n was i n c o n s i s t e n t w i t h t h e A m e r i c a n B a r 

A s s o c i a t i o n ("ABA") G u i d e l i n e s t h a t g o v e r n t h e s t a n d a r d s f o r 

i n v e s t i g a t i n g f o r a c a p i t a l - m u r d e r c a s e . 5 We h a v e h e l d t h a t 

5The ABA G u i d e l i n e s were r e v i s e d s i g n i f i c a n t l y i n 2003 -¬
a f t e r Ray was t r i e d and c o n v i c t e d . " A f t e r W i g g i n s t h e s e 
G u i d e l i n e s have been r e v i s e d t o be e v e n more e x a c t i n g i n s o f a r 
as t h e y r e q u i r e c o u n s e l ' t o s e e k i n f o r m a t i o n t h a t ... r e b u t s 
t h e p r o s e c u t i o n ' s c a s e i n a g g r a v a t i o n , ' ... and t o ' d e t e r m i n e 
a t t h e e a r l i e s t p o s s i b l e t i m e what a g g r a v a t i n g f a c t o r s t h e 
p r o s e c u t i o n w i l l r e l y upon i n s e e k i n g t h e d e a t h p e n a l t y and 
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t h e ABA G u i d e l i n e s may " p r o v i d e g u i d a n c e as t o what i s 

r e a s o n a b l e i n t e r m s o f c o u n s e l ' s r e p r e s e n t a t i o n , [ b u t ] t h e y 

a r e n o t d e t e r m i n a t i v e . " J o n e s v. S t a t e , 43 So. 3d 1258, 1278 

( A l a . C r i m . App. 2 0 0 7 ) . 

The d a n g e r o f a d o p t i n g t h e ABA G u i d e l i n e s as 

d e t e r m i n a t i v e on t h e i s s u e o f a l a w y e r ' s e f f e c t i v e n e s s was 

d i s c u s s e d by t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e F o u r t h 

C i r c u i t : 

" [ T ] o h o l d d e f e n s e c o u n s e l r e s p o n s i b l e f o r 
p e r f o r m i n g e v e r y t a s k t h a t t h e ABA G u i d e l i n e s s a y he 
' s h o u l d ' do i s t o i m pose p r e c i s e l y t h e ' s e t o f 
d e t a i l e d r u l e s f o r c o u n s e l ' s c o n d u c t ' t h a t t h e 
Supreme C o u r t has l o n g s i n c e r e j e c t e d as b e i n g 
u n a b l e t o ' s a t i s f a c t o r i l y t a k e a c c o u n t o f t h e 
v a r i e t y o f c i r c u m s t a n c e s f a c e d b y d e f e n s e c o u n s e l o r 
t h e r a n g e o f l e g i t i m a t e d e c i s i o n s r e g a r d i n g how b e s t 
t o r e p r e s e n t a c r i m i n a l d e f e n d a n t . ' S t r i c k l a n d , 466 
U.S. a t 688-89, 104 S.Ct. 2052. Such a c a t e g o r i c a l 
h o l d i n g w o u l d l e a d t o n e e d l e s s a n d e x p e n s i v e l a y e r s 
o f p r o c e s s w i t h t h e u n i n t e n d e d e f f e c t o f 
c o m p r o m i s i n g p r o c e s s . . . . R e c o g n i t i o n o f t h e ABA 
G u i d e l i n e s as t h e minimum p r e v a i l i n g community 
s t a n d a r d w o u l d t r a n s f o r m d e f e n s e l a w y e r s ' j u d g m e n t s 
i n t o m i n d l e s s d e f e n s i v e r e a c t i o n s t o a p o t e n t i a l 
h a b e a s c l a i m , d i v o r c e d f r o m t h e i n d i v i d u a l i z e d needs 
o f p r o f e s s i o n a l r e p r e s e n t a t i o n . Those needs c a l l 
f o r more n u a n c e d r e s p o n s e s t h a n can be p r o v i d e d b y 

what e v i d e n c e w i l l be o f f e r e d i n s u p p o r t t h e r e o f . ' " U n i t e d  
S t a t e s v. K a r a k e , 370 F. Supp. 2d 275, 278 (D.C. 2 0 0 5 ) . "[W]e 
r e c o g n i z e t h a t we must measure c o u n s e l ' s p e r f o r m a n c e i n t h i s 
c a s e a g a i n s t t h e p r e v a i l i n g s t a n d a r d s a t t h e t i m e o f [Ray's] 
t r i a l . " H a m b l i n v. M i t c h e l l , 354 F.3d 482, 487-88 ( 6 t h C i r . 
2 0 0 3 ) . 
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f o l l o w i n g p r e e s t a b l i s h e d m e c h a n i c a l r u l e s o f 
r e p r e s e n t a t i o n 

" W h i l e t h e ABA G u i d e l i n e s p r o v i d e n o b l e 
s t a n d a r d s f o r l e g a l r e p r e s e n t a t i o n i n c a p i t a l c a s e s 
and a r e i n t e n d e d t o i m p r o v e t h a t r e p r e s e n t a t i o n , 
t h e y n e v e r t h e l e s s c a n o n l y be c o n s i d e r e d as p a r t o f 
t h e o v e r a l l c a l c u l u s o f w h e t h e r c o u n s e l ' s 
r e p r e s e n t a t i o n f a l l s b e l o w an o b j e c t i v e s t a n d a r d o f 
r e a s o n a b l e n e s s ; t h e y s t i l l s e r v e o n l y as ' g u i d e s , ' 
S t r i c k l a n d , 466 U.S. a t 688, n o t minimum 
c o n s t i t u t i o n a l s t a n d a r d s . " 

Y a r b r o u g h v. J o h n s o n , 520 F.3d 329, 339 ( 4 t h C i r . 2 0 0 8 ) . See 

a l s o T o r r e s v. S t a t e , 120 P.3d 1184, 1189 ( O k l a . C r i m . App. 

2005) ("W]e w i l l n o t f i n d t h a t c a p i t a l c o u n s e l was p e r se 

i n e f f e c t i v e s i m p l y b e c a u s e c o u n s e l ' s r e p r e s e n t a t i o n d i f f e r e d 

f r o m c u r r e n t c a p i t a l p r a c t i c e c u s t o m s , e v e n where t h e 

d i f f e r e n c e s a r e s i g n i f i c a n t . A d e f e n d a n t must s t i l l show t h a t 

he was p r e j u d i c e d b y c o u n s e l ' s r e p r e s e n t a t i o n . " ) . We a g r e e 

w i t h t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e F o u r t h 

C i r c u i t . 

A l s o , t h e U n i t e d S t a t e s Supreme C o u r t i n W i g g i n s s t a t e d : 

" [ C ] o u n s e l h a s a d u t y t o make r e a s o n a b l e 
i n v e s t i g a t i o n s o r t o make a r e a s o n a b l e d e c i s i o n t h a t 
makes p a r t i c u l a r i n v e s t i g a t i o n s u n n e c e s s a r y [A] 
p a r t i c u l a r d e c i s i o n n o t t o i n v e s t i g a t e must be 
d i r e c t l y a s s e s s e d f o r r e a s o n a b l e n e s s i n a l l t h e 
c i r c u m s t a n c e s , a p p l y i n g a h e a v y measure o f d e f e r e n c e 
t o c o u n s e l ' s j u d g m e n t s . 
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"... [ O ] u r p r i n c i p a l c o n c e r n i n d e c i d i n g w h e t h e r 
[ c o u n s e l ] e x e r c i s e d ' r e a s o n a b l e p r o f e s s i o n a l 
j u d g m e n [ t ] ' i s n o t w h e t h e r c o u n s e l s h o u l d have 
p r e s e n t e d a m i t i g a t i o n c a s e . R a t h e r , we f o c u s on 
w h e t h e r t h e i n v e s t i g a t i o n s u p p o r t i n g c o u n s e l ' s 
d e c i s i o n n o t t o i n t r o d u c e m i t i g a t i n g e v i d e n c e ... 
was i t s e l f r e a s o n a b l e . I n a s s e s s i n g c o u n s e l ' s 
i n v e s t i g a t i o n , we must c o n d u c t an o b j e c t i v e r e v i e w 
o f t h e i r p e r f o r m a n c e , m e a s u r e d f o r ' r e a s o n a b l e n e s s 
u n d e r p r e v a i l i n g p r o f e s s i o n a l norms,' w h i c h i n c l u d e s 
a c o n t e x t - d e p e n d e n t c o n s i d e r a t i o n o f t h e c h a l l e n g e d 
c o n d u c t as s e e n 'from c o u n s e l ' s p e r s p e c t i v e a t t h e 
t i m e . ' " 

539 U.S. a t 521-23. 

C o n t r a r y t o t h e argument a d v a n c e d b y Ray i n h i s b r i e f t o 

t h i s C o u r t , t h e W i g g i n s C o u r t d i d n o t announce a new s t a n d a r d 

f o r e v a l u a t i n g c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . 

" S u b s e q u e n t t o t h e Supreme C o u r t d e c i s i o n s i n R o m p i l l a v.  

B e a r d , 545 U.S. 374, 125 S.Ct. 2456, 162 L.Ed.2d 360 ( 2 0 0 5 ) , 

W i g g i n s , 539 U.S. 510, 123 S.Ct. 2527, and W i l l i a m s , 529 U.S. 

362, 120 S.Ct. 1495, m e r e l y e x p l a i n e d t h e s t a n d a r d s e t o u t i n 

S t r i c k l a n d and do n o t e s t a b l i s h new l a w . " J e l l s v. M i t c h e l l , 

538 F.3d 478, 491 n. 2 ( 6 t h C i r . 2 0 0 8 ) . "The C o u r t i n W i g g i n s 

c l e a r l y h o l d s a t 539 U.S. a t 521, 123 S.Ct. a t 2535, t h a t i t 

i s n o t m a k i n g 'new l a w ' on t h e i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l e i t h e r i n t h e e a r l i e r c a s e on w h i c h i t r e l i e d f o r i t s 
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s t a n d a r d s , W i l l i a m s v. T a y l o r , 529 U.S. 362 ( 2 0 0 0 ) . " H a m b l i n 

v. M i t c h e l l , 354 F.3d 482, 487 ( 6 t h C i r . 2 0 0 3 ) . 

" ' [ F ] a i l u r e t o i n v e s t i g a t e p o s s i b l e m i t i g a t i n g 
f a c t o r s a nd f a i l u r e t o p r e s e n t m i t i g a t i n g e v i d e n c e 
a t s e n t e n c i n g c a n c o n s t i t u t e i n e f f e c t i v e a s s i s t a n c e 
o f c o u n s e l u n d e r t h e S i x t h Amendment.' Coleman [v.  
M i t c h e l l , 244 F.3d [533] a t 545 [ ( 6 t h C i r . 2 0 0 1 ) ] ; 
see a l s o R o m p i l l a v. B e a r d , 545 U.S. 374, 125 S.Ct. 
2456, 162 L.Ed.2d 360 ( 2 0 0 5 ) ; W i g g i n s v. S m i t h , 539 
U.S. 510, 123 S.Ct. 2527, 156 L.Ed.2d 471 ( 2 0 0 3 ) . 
Our c i r c u i t ' s p r e c e d e n t h a s d i s t i n g u i s h e d b e t w e e n 
c o u n s e l ' s c o m p l e t e f a i l u r e t o c o n d u c t a m i t i g a t i o n 
i n v e s t i g a t i o n , where we a r e l i k e l y t o f i n d d e f i c i e n t 
p e r f o r m a n c e , and c o u n s e l ' s f a i l u r e t o c o n d u c t an 
a d e q u a t e i n v e s t i g a t i o n , where t h e p r e s u m p t i o n o f 
r e a s o n a b l e p e r f o r m a n c e i s more d i f f i c u l t t o 
overcome: 

" ' [ T ] h e c a s e s where t h i s c o u r t has g r a n t e d 
t h e w r i t f o r f a i l u r e o f c o u n s e l t o 
i n v e s t i g a t e p o t e n t i a l m i t i g a t i n g e v i d e n c e 
have been l i m i t e d t o t h o s e s i t u a t i o n s i n 
w h i c h d e f e n s e c o u n s e l have t o t a l l y f a i l e d 
t o c o n d u c t s u c h an i n v e s t i g a t i o n . I n 
c o n t r a s t , i f a hab e a s c l a i m does n o t 
i n v o l v e a f a i l u r e t o i n v e s t i g a t e b u t , 
r a t h e r , p e t i t i o n e r ' s d i s s a t i s f a c t i o n w i t h 
t h e d e g r e e o f h i s a t t o r n e y ' s i n v e s t i g a t i o n , 
t h e p r e s u m p t i o n o f r e a s o n a b l e n e s s i m p o s e d 
by S t r i c k l a n d w i l l be h a r d t o overcome. 

" C a m p b e l l v. C o y l e , 260 F.3d 531, 552 ( 6 t h C i r . 
2001) ( q u o t a t i o n o m i t t e d ) ( e m p h a s i s a d d e d ) ; see a l s o 
Moore v. P a r k e r , 425 F.3d 250, 255 ( 6 t h C i r . 2 0 0 5 ) . 
I n t h e p r e s e n t c a s e , d e f e n s e c o u n s e l d i d n o t 
c o m p l e t e l y f a i l t o c o n d u c t an i n v e s t i g a t i o n f o r 
m i t i g a t i n g e v i d e n c e . C o u n s e l s p o k e w i t h B e u k e ' s 
p a r e n t s p r i o r t o p e n a l t y p h a s e o f t r i a l ( a l t h o u g h 
t h e r e i s some q u e s t i o n as t o how much t i m e c o u n s e l 
s p e n t p r e p a r i n g B e u k e ' s p a r e n t s t o t e s t i f y ) , a nd 
p r e s e n t e d h i s p a r e n t s ' t e s t i m o n y a t t h e s e n t e n c i n g 
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h e a r i n g . D e f e n s e c o u n s e l a l s o a s k e d t h e p r o b a t i o n 
d e p a r t m e n t t o c o n d u c t a p r e s e n t e n c e i n v e s t i g a t i o n 
and a p s y c h i a t r i c e v a l u a t i o n . W h i l e t h e s e 
i n v e s t i g a t o r y e f f o r t s f a l l f a r s h o r t o f an 
e x h a u s t i v e s e a r c h , t h e y do n o t q u a l i f y as a c o m p l e t e 
f a i l u r e t o i n v e s t i g a t e . See M a r t i n v. M i t c h e l l , 280 
F.3d 594, 613 ( 6 t h C i r . 2002) ( f i n d i n g t h a t d e f e n s e 
c o u n s e l d i d n o t c o m p l e t e l y f a i l t o i n v e s t i g a t e where 
t h e r e was ' l i m i t e d c o n t a c t b e t w e e n d e f e n s e c o u n s e l 
and f a m i l y members,' ' c o u n s e l r e q u e s t e d a 
p r e s e n t e n c e r e p o r t , ' a n d c o u n s e l ' e l i c i t e d t h e 
t e s t i m o n y o f [ p e t i t i o n e r ' s ] m o t h e r a n d 
g r a n d m o t h e r ' ) . B e c a u s e B e u k e ' s a t t o r n e y s d i d n o t 
e n t i r e l y a b d i c a t e t h e i r d u t y t o i n v e s t i g a t e f o r 
m i t i g a t i n g e v i d e n c e , we must c l o s e l y e v a l u a t e 
w h e t h e r t h e y e x h i b i t e d s p e c i f i c d e f i c i e n c i e s t h a t 
were u n r e a s o n a b l e u n d e r p r e v a i l i n g p r o f e s s i o n a l 
s t a n d a r d s . See D i c k e r s o n v. B a g l e y , 453 F.3d 690, 
701 ( 6 t h C i r . 2 0 0 6 ) . " 

Beuke v. Houk, 537 F.3d 618, 643 ( 6 t h C i r . 2 0 0 8 ) . "[A] 

p a r t i c u l a r d e c i s i o n n o t t o i n v e s t i g a t e must be d i r e c t l y 

a s s e s s e d f o r r e a s o n a b l e n e s s i n a l l t h e c i r c u m s t a n c e s , a p p l y i n g 

h e a v y measure o f d e f e r e n c e t o c o u n s e l ' s j u d g m e n t s . " W i g g i n s , 

539 U.S. a t 521-22. "A d e f e n s e a t t o r n e y i s n o t r e q u i r e d t o 

i n v e s t i g a t e a l l l e a d s B o l e n d e r v. S i n g l e t a r y , 16 F.3d 

1547, 1557 ( 1 1 t h C i r . 1 9 9 4 ) . "A l a w y e r c a n a l m o s t a l w a y s do 

s o m e t h i n g more i n e v e r y c a s e . B u t t h e C o n s t i t u t i o n r e q u i r e s 

a good d e a l l e s s t h a n maximum p e r f o r m a n c e . " A t k i n s v.  

S i n g l e t a r y , 965 F.2d 952, 960 ( 1 1 t h C i r . 1 9 9 2 ) . "The 

a t t o r n e y ' s d e c i s i o n n o t t o i n v e s t i g a t e must n o t be e v a l u a t e d 

w i t h t h e b e n e f i t o f h i n d s i g h t , b u t a c c o r d e d a s t r o n g 
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p r e s u m p t i o n o f r e a s o n a b l e n e s s . " M i t c h e l l v. Kemp, 762 F.2d 

886, 889 ( 1 1 t h C i r . 1 9 8 5 ) . 

"The r e a s o n a b l e n e s s o f c o u n s e l ' s a c t i o n s may be 
d e t e r m i n e d o r s u b s t a n t i a l l y i n f l u e n c e d b y t h e 
d e f e n d a n t ' s own s t a t e m e n t s o r a c t i o n s . C o u n s e l ' s 
a c t i o n s a r e u s u a l l y b a s e d , q u i t e p r o p e r l y , on 
i n f o r m e d s t r a t e g i c c h o i c e s made by t h e d e f e n d a n t and 
on i n f o r m a t i o n s u p p l i e d by t h e d e f e n d a n t . I n 
p a r t i c u l a r , what i n v e s t i g a t i o n d e c i s i o n s a r e 
r e a s o n a b l e depends c r i t i c a l l y on s u c h i n f o r m a t i o n . " 

S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. a t 691. "The r e a s o n a b l e n e s s 

o f t h e i n v e s t i g a t i o n i n v o l v e s 'not o n l y t h e quantum o f 

e v i d e n c e a l r e a d y known t o c o u n s e l , b u t a l s o w h e t h e r t h e known 

e v i d e n c e w o u l d l e a d a r e a s o n a b l e a t t o r n e y t o i n v e s t i g a t e 

f u r t h e r . ' " S t . A u b i n v. Q u a r t e r m a n , 470 F.3d 1096, 1101 ( 5 t h 

C i r . 2 0 0 6 ) , q u o t i n g i n p a r t W i g g i n s , 539 U.S. a t 527. 

I n t h i s c a s e , Ray's t r i a l c o u n s e l h a d r e p r e s e n t e d Ray i n 

a p r e v i o u s t r i a l i n w h i c h Ray was c h a r g e d w i t h a d o u b l e 

c a p i t a l m urder a p p r o x i m a t e l y f i v e months b e f o r e t h i s t r i a l a nd 

ha d o b t a i n e d a s e n t e n c e o f l i f e i m p r i s o n m e n t w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e f o r t h a t c o n v i c t i o n . W h a t l e y p r e s e n t e d 

s i m i l a r m i t i g a t i o n e v i d e n c e i n t h a t c a p i t a l - m u r d e r c a s e and 

t h i s one. The e v i d e n c e p r e s e n t e d i n t h e p e n a l t y p h a s e o f t h e 

c a s e i n v o l v i n g t h e M a b i n s h o m i c i d e s was s i m i l a r t o t h e 

m i t i g a t i o n p r e s e n t e d i n t h i s c a s e . A l s o , c o u n s e l h a d s p o k e n 
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numerous t i m e s w i t h Ray and h i s m o t h e r , and a p r e t r i a l 

d e t e r m i n a t i o n o f Ray's c o m p e t e n c y , b o t h a t t h e t i m e o f t h e 

m u r d e r and a t t r i a l , h a d b e e n c o n d u c t e d — and c o u n s e l h a d 

p o s s e s s i o n o f t h a t i n f o r m a t i o n . The r e s u l t s o f t h a t 

e v a l u a t i o n r e f l e c t e d t h a t Ray was c o m p e t e n t b o t h a t t h e t i m e 

o f t h e o f f e n s e a n d a t t h e t i m e o f t r i a l a nd i t was t h e o p i n i o n 

o f t h e d o c t o r who h a d e x a m i n e d Ray t o d e t e r m i n e h i s c o m p e t e n c y 

t h a t Ray was m a l i n g e r i n g . C o u n s e l a l s o t e s t i f i e d t h a t b a s e d 

on h i s d e a l i n g s w i t h Ray he h a d no r e a s o n t o b e l i e v e t h a t Ray 

s u f f e r e d f r o m any m e n t a l i l l n e s s . A l s o , e v i d e n c e showed t h a t 

Ray's IQ i s 80. 

T h i s i s n o t a s i t u a t i o n where c o u n s e l c o n d u c t e d no 

i n v e s t i g a t i o n o r where c o u n s e l , l i k e c o u n s e l i n W i g g i n s , was 

i n p o s s e s s i o n o f documents t h a t a l l u d e d t o t h e d e f e n d a n t ' s 

t r o u b l e d and d i f f i c u l t c h i l d h o o d b u t c o u n s e l f a i l e d t o 

c o n d u c t a more t h o r o u g h i n v e s t i g a t i o n . 

M o r e o v e r , t h e e v i d e n c e i n t r o d u c e d a t t h e p o s t c o n v i c t i o n 

h e a r i n g i n t h i s c a s e was f a r l e s s c o m p e l l i n g t h a n t h e 

m i t i g a t i o n e v i d e n c e o m i t t e d i n W i g g i n s . A l s o , a g r e a t b u l k o f 

t h e t e s t i m o n y was c u m u l a t i v e t o Ray's m o t h e r ' s t e s t i m o n y a t 

Ray's s e n t e n c i n g h e a r i n g . F i n a l l y , t h e t e s t i m o n y c o n c e r n i n g 
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Ray's m e n t a l h e a l t h was d i s p u t e d b y t h e S t a t e ' s e x p e r t 

t e s t i m o n y . 

The U n i t e d S t a t e s Supreme C o u r t i n W i g g i n s h e l d t h a t i n 

a d d r e s s i n g t h e p r e j u d i c e p r o n g o f t h e S t r i c k l a n d a n a l y s i s a 

r e v i e w i n g c o u r t must r e w e i g h t h e a g g r a v a t i n g c i r c u m s t a n c e s 

a g a i n s t t h e o m i t t e d m i t i g a t i n g c i r c u m s t a n c e s t o d e t e r m i n e i f 

t h e p e t i t i o n e r has been p r e j u d i c e d . H e r e , t h e c i r c u i t c o u r t 

s t a t e d t h e f o l l o w i n g : 

" I n l i g h t o f t h e o v e r w h e l m i n g e v i d e n c e o f t h e 
t h r e e a g g r a v a t i n g c i r c u m s t a n c e s p r o v e d b e y o n d a 
r e a s o n a b l e d o u b t by t h e S t a t e , i n c l u d i n g t h a t Ray 
h a d b e e n p r e v i o u s l y c o n v i c t e d o f o t h e r c a p i t a l 
m u r d e r s , and g i v e n t h e b r u t a l n a t u r e o f t h e f a c t s 
s u r r o u n d i n g T i f f a n y H a r v i l l e ' s m u r d e r , t h e C o u r t 
f i n d s t h a t t h e r e i s no r e a s o n a b l e p r o b a b i l i t y t h a t 
more d e t a i l s a b o u t Ray's home l i f e w o u l d have c a u s e d 
a d i f f e r e n t r e s u l t i n t h e j u r y ' s r e c o m m e n d a t i o n a t 
t h e p e n a l t y p h a s e o f t r i a l . See Thompson v.  
W a i n w r i g h t , 787 F.2d 1447, 1456 ( 1 1 t h C i r . 1986) 
( h o l d i n g t h a t ' t h e r e i s n o t a r e a s o n a b l e p r o b a b i l i t y 
t h e j u r y w o u l d have c h a n g e d i t s s e n t e n c i n g 
c o n c l u s i o n h a d [ d e f e n s e c o u n s e l ] p r e s e n t e d and 
a r g u e d t h e m i t i g a t i n g e v i d e n c e now o f f e r e d ' b e c a u s e 
o f 'the o v e r w h e l m i n g e v i d e n c e o f [ t h e ] a g g r a v a t i n g 
c i r c u m s t a n c e s ' ) . T h i s C o u r t c a n a f f i r m a t i v e l y s t a t e 
t h a t i f t h e e v i d e n c e p r e s e n t e d b y Ray a t h i s 
e v i d e n t i a r y h e a r i n g h a d b e e n p r e s e n t e d d u r i n g t h e 
p e n a l t y p h a s e o f t r i a l i t w o u l d n o t have c h a n g e d 
t h i s C o u r t ' s d e t e r m i n a t i o n t h a t t h e a g g r a v a t i n g 
c i r c u m s t a n c e s o u t w e i g h e d t h e m i t i g a t i n g 
c i r c u m s t a n c e s . T h e r e f o r e , t h i s c l a i m o f i n e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l i s d e n i e d . " 

(C.R. 1122-23.) 
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We a r e c o n f i d e n t , as was t h e c o u r t t h a t r e v i e w e d Ray's 

p o s t c o n v i c t i o n p e t i t i o n , t h a t t h e m i t i g a t i n g e v i d e n c e 

p r e s e n t e d a t t h e p o s t c o n v i c t i o n h e a r i n g — b u t o m i t t e d f r o m 

t h e p e n a l t y p h a s e o f Ray's c a p i t a l - m u r d e r t r i a l -- w o u l d have 

h a d no i m p a c t on t h e s e n t e n c e i n t h i s c a s e . Ray f a i l e d t o 

show t h a t he was d e p r i v e d o f t h e e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l a t t h e p e n a l t y p h a s e o f h i s c a p i t a l - m u r d e r t r i a l . 

B. 

Ray f u r t h e r a r g u e s t h a t c o u n s e l ' s p e r f o r m a n c e a t t h e 

g u i l t p h a s e o f h i s t r i a l was i n e f f e c t i v e . Ray r a i s e s numerous 

d i f f e r e n t g r o u n d s i n s u p p o r t o f t h i s a s s e r t i o n . 

1. 

F i r s t , Ray a r g u e s t h a t he was d e n i e d t h e e f f e c t i v e 

a s s i s t a n c e o f c o u n s e l b e c a u s e , he s a y s , c o c o u n s e l , J u l i a n a 

T a y l o r , d i d n o t have f i v e y e a r s o f l e g a l e x p e r i e n c e as 

r e q u i r e d b y § 13A-5-54, A l a . Code 1975. T h i s s e c t i o n p r o v i d e s 

t h a t an i n d i g e n t d e f e n d a n t c h a r g e d w i t h a c a p i t a l o f f e n s e 

"must be p r o v i d e d w i t h c o u r t a p p o i n t e d c o u n s e l h a v i n g no l e s s 

t h a n f i v e y e a r s ' p r i o r e x p e r i e n c e i n t h e a c t i v e p r a c t i c e o f 

c r i m i n a l l a w . " The r e c o r d shows t h a t a t t h e t i m e t h a t T a y l o r 

was a p p o i n t e d t o a s s i s t W h a t l e y she h a d b e e n l i c e n s e d t o 

p r a c t i c e l a w f o r l e s s t h a n t h r e e y e a r s . 
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T h i s c l a i m was n o t p r e s e n t e d i n Ray's R u l e 32 p e t i t i o n 

a nd i s r a i s e d f o r t h e f i r s t t i m e b e f o r e t h i s C o u r t . "'An 

a p p e l l a n t c a n n o t r a i s e an i s s u e on a p p e a l f r o m t h e d e n i a l o f 

a R u l e 32 p e t i t i o n w h i c h was n o t r a i s e d i n t h e R u l e 32 

p e t i t i o n . ' " K e l l e y v. S t a t e , 985 So. 2d 972, 976 ( A l a . C r i m . 

App. 2 0 0 7 ) , q u o t i n g A r r i n g t o n v. S t a t e , 716 So. 2d 237, 239 

( A l a . C r i m . App. 1 9 9 7 ) . 

M o r e o v e r , when Ray's c o c o u n s e l , W h a t l e y , was a p p o i n t e d he 

h a d b e e n l i c e n s e d t o p r a c t i c e l a w f o r o v e r 14 y e a r s and h i s 

p r a c t i c e was d e v o t e d p r i m a r i l y t o c r i m i n a l l a w . 

" ' I n P a r k e r v. S t a t e , 587 So. 2d 1072 ( A l a . C r i m . 
App. 1 9 9 1 ) , we h e l d t h a t when a p e r s o n a c c u s e d o f a 
c a p i t a l o f f e n s e has one a t t o r n e y whose e x p e r i e n c e 
meets t h a t r e q u i r e d i n §13A-5-54, t h e r e q u i r e m e n t s 
o f t h a t s e c t i o n have been s a t i s f i e d . ' Hodges v.  
S t a t e , 856 So. 2d 875, 899 ( A l a . C r i m . App. 2 0 0 1 ) . " 

B e l i s l e v. S t a t e , 11 So. 3d 256, 279 ( A l a . C r i m . App. 2 0 0 7 ) . 

Ray h a d t h e a s s i s t a n c e o f c o u n s e l f o r w h i c h he was s t a t u t o r i l y 

e n t i t l e d . A c c o r d i n g l y , t h e r e was no v i o l a t i o n o f § 13A-5-54. 

2. 

Ray f u r t h e r a r g u e s t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o s e e k a m o t i o n f o r a change o f venue a f t e r Ray was 

t r i e d and c o n v i c t e d f o r t h e c a p i t a l - m u r d e r o f E a r n e s t M a b i n s 

and R e i n a r d M a b i n s . As we s t a t e d p r e v i o u s l y , t h i s t r i a l 
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o c c u r r e d f i v e months b e f o r e Ray's t r i a l i n t h e i n s t a n t c a s e . 

I n a d d r e s s i n g t h i s c l a i m , t h e c i r c u i t c o u r t s t a t e d : 

"Ray o f f e r e d no e v i d e n c e a t h i s e v i d e n t i a r y 
h e a r i n g a f f i r m a t i v e l y p r o v i n g t h a t any member o f 
v e n i r e h a d r e a d news r e p o r t s a b o u t h i s c a s e o r t h a t 
any j u r o r knew he h a d bee n c o n v i c t e d f o r t h e c a p i t a l 
m u r d e r o f t h e M a b i n s b r o t h e r s . The C o u r t f i n d s t h a t 
Ray has aban d o n e d t h i s c l a i m o f i n e f f e c t i v e 
a s s i s t a n c e . " 

(C.R. 1144-45.) The c i r c u i t c o u r t ' s f i n d i n g s a r e s u p p o r t e d b y 

t h e r e c o r d . Ray p r e s e n t e d no e v i d e n c e i n s u p p o r t o f t h i s 

c l a i m a t t h e e v i d e n t i a r y h e a r i n g ; t h u s , he f a i l e d t o meet h i s 

b u r d e n o f p r o v i n g t h i s c l a i m . See R u l e 32.3, A l a . R. C r i m . P. 

M o r e o v e r , Ray's o r i g i n a l a t t o r n e y s d i d move f o r a change 

o f v e n u e . W h a t l e y t e s t i f i e d a t t h e e v i d e n t i a r y h e a r i n g t h a t 

he was s h o c k e d a t t h e l a c k o f m e d i a c o v e r a g e s u r r o u n d i n g Ray's 

t r i a l f o r t h e murd e r o f t h e M a b i n s b r o t h e r s . I n r e g a r d t o a 

m o t i o n f o r a change o f ven u e , W h a t l e y t e s t i f i e d : 

" I knew I w o u l d n e v e r w i n . And I c o u l d be wrong. 
I f I made a wrong c a l l on t h a t , I made a wrong c a l l . 
B u t my i m p r e s s i o n was we were n e v e r g o i n g t o g e t a 
change o f venue i n t h i s c a s e , and i t d i d n ' t m a t t e r 
t h a t t h e M a b i n s c a s e was b e f o r e I do know 
s i n c e t h e n t h a t t h e l a w h a s n ' t c h a n g e d . I t h a s n ' t 
g o t t e n any e a s i e r . I f a n y t h i n g i t ' s g o t t e n e v e n 
h a r d e r . " 

(R. 425.) B a s e d on t h e r e c o r d a nd W h a t l e y ' s t e s t i m o n y , i t i s 

c l e a r t h a t c o u n s e l made a s t r a t e g i c d e c i s i o n n o t t o p u r s u e t h e 
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m o t i o n f o r a change o f v e n u e . As o u r n e i g h b o r i n g s t a t e o f 

M i s s i s s i p p i has h e l d : 

"[The a p p e l l a n t ] c o n t e n d s t h a t due t o t h e 
abundance o f p r e j u d i c i a l p r e - t r i a l p u b l i c i t y , 
[ c o u n s e l ] s h o u l d have moved f o r change o f venue 
e i t h e r b e f o r e t r i a l o r d u r i n g v o i r d i r e . ... 

" C o n c e r n i n g t h e f i r s t p r o n g o f S t r i c k l a n d , t h i s 
w o u l d f a l l i n t o t h e r e a l m o f t r i a l s t r a t e g y , s i n c e 
d e f e n s e c o u n s e l i s u n d e r no d u t y t o make s u c h a 
m o t i o n . M u r r a y v. C a r r i e r , 477 U.S. 478 ( 1 9 8 6 ) . 
The f a c t t h a t t h e r e has been w i d e s p r e a d p u b l i c i t y i n 
a c o u n t r y a b o u t a p a r t i c u l a r c r i m e does n o t 
n e c e s s a r i l y mean t h a t a p r u d e n t d e f e n s e c o u n s e l w i l l 
want t o have t h e c a s e t r i e d i n a n o t h e r c o u n t y . 
T h e r e must be a w e i g h i n g o f t h e o d d s . " 

F a r a g a v. S t a t e , 514 So. 2d 295, 307 ( M i s s . 1 9 8 7 ) . See a l s o 

R o l l i n g v. S t a t e , 825 So. 2d 293, 298 ( F l a . 2002) ("The 

d e c i s i o n o f w h e t h e r t o s e e k a change o f venue i s u s u a l l y 

c o n s i d e r e d a m a t t e r o f t r i a l s t r a t e g y b y c o u n s e l , and 

t h e r e f o r e , n o t g e n e r a l l y an i s s u e t o be s e c o n d - g u e s s e d on 

c o l l a t e r a l r e v i e w . " ) ; L a m b e r t v. S t a t e , 984 P.2d 221, 232 

( O k l a . C r i m . App. 1999) ( " [ C ] o u n s e l was n o t i n e f f e c t i v e i n 

f a i l i n g t o move f o r a change o f ven u e . ... The d e c i s i o n t o n o t 

s e e k a change o f venue u n d e r t h e s e c i r c u m s t a n c e s was a 

r e a s o n a b l e , s t r a t e g i c d e c i s i o n " ) . 

I n t h i s s e c t i o n o f Ray's b r i e f , Ray f u r t h e r a r g u e s t h a t 

c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o move f o r f u n d s f o r a 
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" j u r y c o n s u l t a n t . " However, t h i s i s s u e was n o t r a i s e d i n 

Ray's amended p e t i t i o n ; t h e r e f o r e , i t i s n o t p r o p e r l y b e f o r e 

t h i s C o u r t . See K e l l e y , 985 So. 2d a t 976. 

M o r e o v e r , W h a t l e y t e s t i f i e d t h a t a t t h e t i m e o f Ray's 

t r i a l he was n o t aware o f any c a s e i n D a l l a s C o u n t y where 

f u n d s h a d bee n g r a n t e d t o h i r e a j u r y c o n s u l t a n t i n a c a p i t a l -

m u r d e r c a s e . (R. 425.) C e r t a i n l y , u n d e r t h e s e c i r c u m s t a n c e s , 

a r e a s o n a b l y p r u d e n t a t t o r n e y w o u l d n o t be i n e f f e c t i v e f o r 

f a i l i n g t o move f o r f u n d s f o r a j u r y c o n s u l t a n t . See B u s b y v.  

S t a t e , 990 S.W. 2d 263, 271 (Tex. C r i m . App. 1999) ("[A] j u r y 

c o n s u l t a n t i s n o t a ' b a s i c ' t o o l o f t h e d e f e n s e . S e l e c t i n g a 

j u r y i s p a r t o f an a t t o r n e y ' s s t o c k - i n - t r a d e . A l t h o u g h a 

j u r y - s e l e c t i o n e x p e r t ' s a s s i s t a n c e w o u l d no d o u b t be h e l p f u l 

i n n e a r l y e v e r y c a s e , s u c h a s s i s t a n c e i s a l u x u r y , n o t a 

n e c e s s i t y . " ) . 

3. 

Ray n e x t a r g u e s t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g 

t o move t o e x c l u d e p o r t i o n s o f t h e t e s t i m o n y o f h i s 

c o d e f e n d a n t , M a r c u s Owden. S p e c i f i c a l l y , he a r g u e s t h a t 

c o u n s e l s h o u l d have moved t o e x c l u d e Owden's t e s t i m o n y t h a t 

Ray r a p e d and r o b b e d H a r v i l l e b e c a u s e , he a s s e r t s , t h e r e was 

no p h y s i c a l e v i d e n c e t o s u p p o r t t h e s e c r i m e s . 
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T h i s s p e c i f i c c l a i m was n o t r a i s e d i n Ray's amended 

p o s t c o n v i c t i o n p e t i t i o n ; t h e r e f o r e , i t i s n o t p r o p e r l y b e f o r e 

t h i s C o u r t . See K e l l e y , 985 So. 2d a t 976. 

A l s o , a t t r i a l c o u n s e l d i d move t o e x c l u d e Owden's 

t e s t i m o n y and a r g u e d t h a t h i s t e s t i m o n y was n o t c o r r o b o r a t e d . 

On d i r e c t a p p e a l , we s p e c i f i c a l l y a d d r e s s e d t h e i s s u e o f t h e 

a d m i s s i o n o f Owden's t e s t i m o n y and h e l d t h a t Owden's t e s t i m o n y 

was s u f f i c i e n t l y c o r r o b o r a t e d b y Ray's own s t a t e m e n t s t o 

p o l i c e , t h e c r i m e s c e n e , a n d t h e i n j u r i e s i n f l i c t e d on t h e 

v i c t i m . Ray, 809 So. 2d a t 889. " B e c a u s e t h e s u b s t a n t i v e 

c l a i m u n d e r l y i n g t h e c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l has no m e r i t , c o u n s e l c o u l d n o t be i n e f f e c t i v e f o r 

f a i l i n g t o r a i s e t h i s i s s u e . " Lee v. S t a t e , 44 So. 3d 1145, 

1173 ( A l a . C r i m . App. 2 0 0 9 ) . 

4. 

Ray n e x t a r g u e s t h a t h i s t r i a l c o u n s e l f a i l e d t o s e e k a 

r u l i n g on t h e a d m i s s i b i l i t y o f h i s p r i o r c a p i t a l - m u r d e r 

c o n v i c t i o n s . As s t a t e d a b o v e , f i v e months b e f o r e Ray was 

t r i e d on t h e p r e s e n t c h a r g e Ray was t r i e d a nd c o n v i c t e d f o r 

t h e d o u b l e - h o m i c i d e o f E a r n e s t M a b i n s and R e i n a r d M a b i n s and 

was s e n t e n c e d t o l i f e i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y o f 
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p a r o l e ; we a f f i r m e d t h o s e c o n v i c t i o n s on d i r e c t a p p e a l . 6 

W h a t l e y and T a y l o r a l s o r e p r e s e n t e d Ray i n t h a t c a p i t a l - m u r d e r 

c a s e . 

The c i r c u i t c o u r t s t a t e d t h e f o l l o w i n g r e g a r d i n g t h i s 

c l a i m : 

"Ray a l s o c l a i m s t h a t h i s t r i a l c o u n s e l were 
i n e f f e c t i v e f o r f a i l i n g t o o b j e c t t o t h e S t a t e u s i n g 
h i s p r i o r c a p i t a l m u r d e r c o n v i c t i o n [ s ] t o p r o v e an 
a g g r a v a t i n g f a c t o r a n d f o r f a i l i n g t o p r e s e n t 
e v i d e n c e t o m i t i g a t e t h i s a g g r a v a t i n g f a c t o r . 

"Ray's t r i a l c o u n s e l d i d , i n f a c t , o b j e c t t o 
Ray's c a p i t a l m u r d e r c o n v i c t i o n s i n v o l v i n g t h e 
M a b i n s b r o t h e r s b e i n g u s e d b y t h e S t a t e as an 
a g g r a v a t i n g c i r c u m s t a n c e . On d i r e c t a p p e a l , t h e 
A l a b a m a C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t ' [ t ] h e 
t r i a l c o u r t d i d n o t e r r i n a d m i t t i n g e v i d e n c e o f 
[Ray's] p r i o r [ c a p i t a l m u r d e r ] c o n v i c t i o n [ s ] . ' Ray  
v. S t a t e , 809 So. 2d a t 881. The f a c t t h a t t r i a l 
c o u n s e l ' s o b j e c t i o n was o v e r r u l e d b y t h i s C o u r t i n 
no way d e m o n s t r a t e s t h a t t h e i r p e r f o r m a n c e was 
d e f i c i e n t . See B o y d v. S t a t e , 746 So. 2d 397 
( h o l d i n g t h a t [ t r i a l c o u n s e l i s n o t i n e f f e c t i v e f o r 
h a v i n g an o b j e c t i o n o v e r r u l e d o r a m o t i o n d e n i e d ' ) ; 
see a l s o G i b b y v. S t a t e , 753 So. 2d 1206, 1207-1209 
( A l a . C r i m . App. 1999) ( h o l d i n g t h a t c l a i m s o f 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l t h a t a r e r e f u t e d 
b y t h e r e c o r d on a p p e a l r e w i t h o u t m e r i t ) . 

" T h i s c l a i m o f i n e f f e c t i v e a s s i s t a n c e i s 
c o m p l e t e l y w i t h o u t m e r i t ; t h e r e f o r e , i t i s d e n i e d . " 

6See Ray v. S t a t e (No. C R - 9 8 - 1 7 2 0 ) , 810 So. 2d 805 ( A l a . 
C r i m . App. 2000) ( t a b l e ) . 
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(C.R. 1172-73.) We a g r e e w i t h t h e c i r c u i t c o u r t . T h i s 

c l a i m i s n o t s u p p o r t e d by t h e r e c o r d ; t h e r e f o r e , Ray was due 

no r e l i e f . 

Ray f u r t h e r a r g u e s t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o engage a m e n t a l - h e a l t h e x p e r t o r an i n v e s t i g a t o r . 

S p e c i f i c a l l y , Ray a s s e r t s t h a t Ray's d e f e n s e i n t h e g u i l t 

p h a s e r e q u i r e d m e n t a l - h e a l t h e x p e r t s and t h a t an i n v e s t i g a t o r 

w o u l d have a s s i s t e d c o u n s e l i n " c o n t a c t i n g a n d i n t e r v i e w i n g 

f a m i l y members and f r i e n d s , h e l p i n g t o u n c o v e r a v a s t amount 

o f e v i d e n c e s u p p o r t i n g a r g u m e n t s t h a t c o u l d gave been 

p r e s e n t e d a t b o t h t h e g u i l t and p e n a l t y p h a s e . " (Ray's b r i e f , 

a t p. 111.) 

The c i r c u i t c o u r t s t a t e d t h e f o l l o w i n g c o n c e r n i n g 

c o u n s e l ' s f a i l u r e t o o b t a i n a m e n t a l - h e a l t h e x p e r t : 

" T h e r e was no e v i d e n c e p r e s e n t e d a t t h e 
e v i d e n t i a r y h e a r i n g p r o v i n g t h a t a t t h e t i m e Ray 
m u r d e r e d H a r v i l l e he was s u f f e r i n g f r o m d e l u s i o n s , 
was u n a b l e t o u n d e r s t a n d t h e c o n s e q u e n c e s o f h i s 
a c t i o n s , o r was u n a b l e t o d i s t i n g u i s h b e t w e e n r i g h t 
and wrong. M o r e o v e r , t r i a l c o u n s e l r e p r e s e n t e d Ray 
a t h i s c a p i t a l m u r d e r t r i a l f o r t h e m u r d e r s o f 
E a r n e s t and R e i n h a r d M a b i n s . The t r i a l i n t h e 
M a b i n s c a s e t o o k p l a c e i n F e b r u a r y 1999. Ray's 
t r i a l i n t h e H a r v i l l e c a s e t o o k p l a c e f i v e months 
l a t e r i n J u l y 1999. B e f o r e Ray's t r i a l i n t h e 
M a b i n s c a s e he was e v a l u a t e d by Dr. K a t h y Ronan, an 
e x p e r t i n c l i n i c a l and f o r e n s i c p s y c h o l o g y . Dr. 
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Ronan r e p o r t e d t h a t she f o u n d 'no i n f o r m a t i o n t o 
i n d i c a t e t h a t [Ray] has e v e r s u f f e r e d f r o m any t y p e 
o f m a j o r p s y c h i a t r i c d i s o r d e r w h i c h w o u l d r e n d e r h i m 
o u t o f t o u c h w i t h r e a l i t y o r u n a b l e t o u n d e r s t a n d 
r i g h t f r o m wrong, n o r was he s u f f e r i n g f r o m s u c h 
d u r i n g t h e t i m e o f t h e a l l e g e d o f f e n s e . ' The C o u r t 
c a n f i n d n o t h i n g i n Ronan's r e p o r t t h a t r e a s o n a b l y 
s h o u l d have c a u s e d Ray's t r i a l c o u n s e l t o b e l i e v e a 
m e n t a l h e a l t h e x p e r t w o u l d have a s s i s t e d them d u r i n g 
t h e g u i l t p h a s e o f Ray's t r i a l i n t h e H a r v i l l e c a s e . 
See H o l l a d a y v. H a l e y , 209 F.3d 1243, 1250 ( 1 1 t h 
C i r . 2000) ( h o l d i n g t h a t ' c o u n s e l i s n o t r e q u i r e d t o 
s e e k an i n d e p e n d e n t e v a l u a t i o n when t h e d e f e n d a n t 
does n o t d i s p l a y s t r o n g e v i d e n c e o f m e n t a l 
p r o b l e m s ' ) ; see a l s o C a l l a h a n v. C a m p b e l l , 428 F.3d 
897, 933 ( 1 1 t h C i r . 2 0 0 5 ) . 

"The C o u r t f i n d s t h a t Ray f a i l e d t o s a t i s f y h i s 
b u r d e n o f p r o v i n g b y a p r e p o n d e r a n c e o f t h e e v i d e n c e 
h i s t r i a l c o u n s e l were d e f i c i e n t f o r n o t p r e s e n t i n g 
t e s t i m o n y f r o m a m e n t a l h e a l t h e x p e r t d u r i n g t h e 
g u i l t p h a s e o f t r i a l was d e f i c i e n t . R u l e 32.3, A l a . 
R. C r i m . P. See B r o o k s v. S t a t e , 695 So. 2d 176, 
182 ( A l a . C r i m . App. 1996) ( h o l d i n g t h a t 
' [ p ] r e j u d i c e c a n n o t m e r e l y be a l l e g e d ; i t must be 
a f f i r m a t i v e l y p r o v e d ' ) . As t h i s c l a i m o f 
i n e f f e c t i v e a s s i s t a n c e r e l a t e s t o t r i a l c o u n s e l ' s 
p e r f o r m a n c e s d u r i n g t h e g u i l t p h a s e o f Ray's t r i a l , 
i t i s d e n i e d by t h e C o u r t . " 

(C.R. 1112-13.) The c i r c u i t c o u r t f i n d i n g s a r e s u p p o r t e d b y 

t h e r e c o r d o f Ray's t r i a l . 

The r e c o r d i n d i c a t e s t h a t Ray o r i g i n a l l y e n t e r e d a p l e a 

o f n o t g u i l t y by r e a s o n o f m e n t a l d i s e a s e o r d e f e c t . Ray's 

o r i g i n a l a t t o r n e y s moved f o r a m e n t a l e v a l u a t i o n o f Ray's 

c o m p e t e n c y b o t h a t t h e t i m e o f t h e murder and a t t h e t i m e o f 
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t r i a l . 7 C o u n s e l a l s o moved f o r t h e a p p o i n t m e n t o f a c l i n i c a l 

n e u r o p s y c h o l o g i s t . The m o t i o n f o r a n e u r o p s y c h o l o g i s t and 

Ray's p l e a o f n o t g u i l t y by r e a s o n o f m e n t a l d i s e a s e o r d e f e c t 

were w i t h d r a w n by W h a t l e y a f t e r he r e c e i v e d t h e m e n t a l - h e a l t h 

r e p o r t t h a t h a d b e e n c o m p l e t e d by Dr. Ronan a t T a y l o r H a r d i n . 

( T r i a l r e c o r d , p. 63.) A t t h e e v i d e n t i a r y h e a r i n g W h a t l e y 

s t a t e d t h a t he d i d move f o r an i n d e p e n d e n t m e n t a l e v a l u a t i o n 

b e c a u s e he s a i d , i t was h i s o p i n i o n t h a t i t w o u l d n o t have 

been a " f r u i t f u l avenue t o p u r s u e . " (R. 382.) W h a t l e y 

t e s t i f i e d : 

" [ I ] n i t i a l l y t h e i n f o r m a t i o n i n t h e f o r e n s i c 
e x a m i n a t i o n c o n d u c t e d b y t h e S t a t e — I b e l i e v e i t 
was K a t h y Ronan. I d i d n ' t remember t h e name u n t i l 
I saw t h e r e p o r t h e r e t o d a y . B u t t h a t w o u l d be t h e 
i n i t i a l b i t o f i n f o r m a t i o n t h a t I was p r o v i d e d a t 
t h e s t a r t o f t h e c a s e . From t h e r e my c o n v e r s a t i o n s 
w i t h D o m i n i q u e h i m s e l f and w i t h h i s f a m i l y members, 
p r i m a r i l y h i s m o t h e r , l e d me t o make a d e c i s i o n t h a t 
t h e r e was n o t h i n g t h e r e t h a t w o u l d be h e l p f u l t o us 
t o u s e e i t h e r i n t h e g u i l t p h a s e o r t h e p e n a l t y 
p h a s e as I u n d e r s t o o d i t a t t h a t t i m e . " 

(R. 382.) C e r t a i n l y , 

" [ T ] r i a l c o u n s e l h a d no r e a s o n t o r e t a i n a n o t h e r 
p s y c h o l o g i s t t o d i s p u t e t h e f i r s t e x p e r t ' s f i n d i n g s . 
'A p o s t c o n v i c t i o n p e t i t i o n does n o t show i n e f f e c t i v e 

7The r e c o r d o f Ray's t r i a l i n d i c a t e s t h a t t h e m o t i o n 
s e e k i n g a m e n t a l e v a l u a t i o n was f i l e d i n r e g a r d t o b o t h o f 
Ray's p e n d i n g c a p i t a l - m u r d e r c a s e s — t h e M a b i n s h o m i c i d e s and 
t h e H a r v i l l e h o m i c i d e . ( T r i a l r e c o r d , p. 11.) 
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a s s i s t a n c e m e r e l y b e c a u s e i t p r e s e n t s a new e x p e r t 
o p i n i o n t h a t i s d i f f e r e n t f r o m t h e t h e o r y u s e d a t 
t r i a l . ' S t a t e v. Combs, 100 O h i o App.3d 90, 103, 652 
N.E.2d 205, 213 ( 1 9 9 4 ) . See a l s o S t a t e v. F r o g g e , 
359 N.C. 228, 244-45, 607 S.E.2d 627, 637 ( 2 0 0 5 ) . 
' C o u n s e l i s n o t i n e f f e c t i v e f o r f a i l i n g t o shop 
a r o u n d f o r a d d i t i o n a l e x p e r t s . ' S m u l l s v. S t a t e , 71 
S.W.3d 138, 156 (Mo. 2 0 0 2 ) . ' C o u n s e l i s n o t 
r e q u i r e d t o " c o n t i n u e l o o k i n g f o r e x p e r t s j u s t 
b e c a u s e t h e one he has c o n s u l t e d gave an u n f a v o r a b l e 
o p i n i o n . " S i d e b o t t o m v. D e l o , 46 F.3d 744, 753 ( 8 t h 
C i r . 1 9 9 5 ) . ' W a l l s v. B o w e r s o x , 151 F.3d 827, 835 
( 8 t h C i r . 1 9 9 8 ) . " 

W a l d r o p v. S t a t e , 987 So. 2d 1186, 1193 ( A l a . C r i m . App. 

2 0 0 7 ) . See a l s o Ward v. H a l l , 592 F.3d 1144, 1173 ( 1 1 t h C i r . 

2010) ("'[T]he mere f a c t a d e f e n d a n t can f i n d , y e a r s a f t e r t h e 

f a c t , a m e n t a l h e a l t h e x p e r t who w i l l t e s t i f y f a v o r a b l y f o r 

h i m does n o t d e m o n s t r a t e t h a t t r i a l c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o p r o d u c e t h a t e x p e r t a t t r i a l . ' " Q u o t i n g D a v i s  

v. S i n g l e t a r y , 119 F.3d 1471, 1475 ( 1 1 t h C i r . 1 9 9 7 ) ) ; G i l b e r t  

v. Moore, 134 F.3d 642, 654-55 ( 4 t h C i r . 1998) ("We c a n n o t s a y 

t h a t i n l i g h t o f t h e r e p o r t s o f t h e m e n t a l e x a m i n a t i o n s 

p e r f o r m e d , c o u n s e l ' s f a i l u r e t o r e t a i n a p s y c h i a t r i c e x p e r t t o 

i n v e s t i g a t e t h i s a r e a f u r t h e r o r t o p r o v i d e m i t i g a t i n g 

t e s t i m o n y f e l l o u t s i d e t h e b r o a d r a n g e o f p r o f e s s i o n a l l y 

a d e q u a t e c o n d u c t . " ) . B a s e d on t h e r e p o r t t h a t h a d b e e n 

c o n d u c t e d a t T a y l o r H a r d i n we c a n n o t s a y t h a t any r e a s o n a b l e 
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a t t o r n e y w o u l d have p u r s u e d a m e n t a l - h e a l t h d e f e n s e . 

T h e r e f o r e , Ray f a i l e d t o s a t i s f y t h e S t r i c k l a n d t e s t . 

6. 

Ray n e x t a r g u e s t h a t h i s t r i a l c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o u s e " h e l p f u l e v i d e n c e . " S p e c i f i c a l l y , he 

a s s e r t s t h a t c o u n s e l f a i l e d t o use s t a t e m e n t s b y t h r e e 

w i t n e s s e s t h a t t h e v i c t i m was l a s t s e e n g e t t i n g i n t o a brown 

c a r — when Ray's v e h i c l e a t t h e t i m e o f t h e murder was g r e e n . 

T h i s i s s u e was n o t s p e c i f i c a l l y r a i s e d i n Ray's R u l e 32 

p e t i t i o n ; t h e r e f o r e , i t i s n o t p r o p e r l y b e f o r e t h i s C o u r t . 

"An a p p e l l a t e c a n n o t r a i s e an i s s u e on a p p e a l f r o m t h e d e n i a l 

o f a p o s t c o n v i c t i o n r e l i e f p e t i t i o n w h i c h was n o t r a i s e d i n 

t h e p o s t c o n v i c t i o n r e l i e f p e t i t i o n . " Dunaway v. S t a t e , [Ms. 

CR-06-0996, December 18, 2009] So. 3d , ( A l a . C r i m . 

App. 2 0 0 9 ) . 

M o r e o v e r , t h e r e c o r d i n d i c a t e s t h a t c o u n s e l p r e s e n t e d 

t e s t i m o n y t h a t two w i t n e s s e s saw Rod S u t t l e s t a b T i f f a n y 

H a r v i l l e a nd t h a t S u t t l e h a d be e n i n d i c t e d f o r c a p i t a l m u r d e r . 

C o u n s e l a l s o p r e s e n t e d t h e t e s t i m o n y o f t h r e e i n d i v i d u a l s who 

h a d b e e n w i t h t h e v i c t i m i m m e d i a t e l y b e f o r e she d i s a p p e a r e d . 

L a t o n y a Simmons t e s t i f i e d t h a t t h e v i c t i m was a t L a t o n y a ' s 

s i s t e r ' s h o u s e on t h e day t h a t she d i s a p p e a r e d . She f u r t h e r 
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t e s t i f i e d t h a t numerous i n d i v i d u a l s w o u l d c o n g r e g a t e i n an 

a l l e y n e a r h e r s i s t e r ' s h o u se and t h a t on t h e day t h e v i c t i m 

d i s a p p e a r e d numerous i n d i v i d u a l s , i n c l u d i n g S u t t l e , were i n 

t h e a l l e y -- Ray was n o t one o f t h o s e i n d i v i d u a l s . P a t r i c i a 

Simmons t e s t i f i e d t h a t t h e v i c t i m was a t h e r house on t h e day 

she d i s a p p e a r e d and t h a t she was a t h e r house u n t i l a r o u n d 

6:00 p.m. E r i c a P o w e l l t e s t i f i e d t h a t she was w i t h t h e v i c t i m 

a t Simmons's house and t h a t when T i f f a n y l e f t h e r house t o go 

home t h e r e were a l o t o f p e o p l e i n t h e a l l e y a nd Ray was n o t 

one o f t h e i n d i v i d u a l s . C o u n s e l d i d p r e s e n t " h e l p f u l 

e v i d e n c e . " 

Ray f u r t h e r a r g u e s t h a t h i s t r i a l c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o p r e s e n t e v i d e n c e t h a t Ray r e c a n t e d h i s 

c o n f e s s i o n , t h a t t h e c o n f e s s i o n was u n r e l i a b l e , and t h a t 

Owden, h i s c o d e f e n d a n t , d o m i n a t e d Ray. 

A t t h e e v i d e n t i a r y h e a r i n g c o u n s e l was n o t q u e s t i o n e d as 

t o why he f a i l e d t o p r e s e n t t h e above e v i d e n c e . T h e r e f o r e , 

t h e r e c o r d i s s i l e n t c o n c e r n i n g t h i s c l a i m . 

"'An ambiguous o r s i l e n t r e c o r d i s n o t 
s u f f i c i e n t t o d i s p r o v e t h e s t r o n g and c o n t i n u i n g 
p r e s u m p t i o n [ o f e f f e c t i v e r e p r e s e n t a t i o n ] . 
T h e r e f o r e "where t h e r e c o r d i s i n c o m p l e t e o r u n c l e a r 
a b o u t [ c o u n s e l ] ' s a c t i o n s , we w i l l presume t h a t he 
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d i d what he s h o u l d have done, and t h a t he e x e r c i s e d 
r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t . " ' C h a n d l e r v.  
U n i t e d S t a t e s , 218 F.3d 1305, 1314 n. 15 ( 1 1 t h C i r . 
2000) (en banc) ( q u o t i n g W i l l i a m s v. Head, 185 F.3d 
1223, 1228 ( 1 1 t h C i r . 1 9 9 9 ) ) . " 

G r a y s o n v. Thompson, 257 F.3d 1194, 1218 ( 1 1 t h C i r . 2 0 0 1 ) . 

More i m p o r t a n t l y , we q u e s t i o n w h e t h e r e v i d e n c e i n d i c a t i n g 

t h a t Ray h a d r e c a n t e d o r r e t r a c t e d p o r t i o n s o f h i s c o n f e s s i o n s 

was a d m i s s i b l e . "'As a g e n e r a l r u l e , one c h a r g e d w i t h c r i m e 

can n o t make e v i d e n c e f o r h i m s e l f , by p r o o f o f h i s own 

d e c l a r a t i o n s . ' " W i l l i a m s v. S t a t e , 536 So. 2d 169, 170 ( A l a . 

C r i m . App. 1 9 8 8 ) , q u o t i n g S t e w a r t v. S t a t e , 63 A l a . 199, 200 

( 1 8 7 9 ) . 

"A ' s e l f - s e r v i n g d e c l a r a t i o n ' i s a s t a t e m e n t 
made o u t o f C o u r t w h i c h i s f a v o r a b l e t o t h e i n t e r e s t 
o f t h e d e c l a r a n t . J a r r e l l v. S t a t e , 35 A l a . App. 
256, 50 So. 2d 767 ( 1 9 5 0 ) , r e v ' d on o t h e r g r o u n d s , 
255 A l a . 128, 50 So. 2d 774, a f f ' d , 255 A l a . 209, 50 
So. 2d 776 ( 1 9 5 1 ) . Of c o u r s e , most s t a t e m e n t s made 
by r a t i o n a l p e o p l e a r e s e l f - s e r v i n g . I n C h i s o l m v.  
S t a t e , 409 So. 2d 930 ( A l a . C r i m . App. 1 9 8 1 ) , t h i s 
c o u r t n o t e d : 

"'The l a w i s w e l l s e t t l e d i n t h i s S t a t e 
t h a t s u c h s e l f - s e r v i n g d e c l a r a t i o n s o f an 
a c c u s e d , made b e f o r e o r a f t e r t h e o f f e n s e 
a r e n o t a d m i s s i b l e f o r h i m u n l e s s t h e y a r e 
p a r t o f t h e r e s g e s t a e . ' ( Emphasis added.) 

"The s t a t e m e n t i n t h e p r e s e n t c a s e was n o t p a r t 
o f t h e r e s g e s t a e . ... 

" M o r e o v e r , ' [ t ] h e p r i m e o b j e c t i o n t o t h i s 
c h a r a c t e r o f p r o o f i s t h a t i t does v i o l e n c e t o t h e 
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h e a r s a y r u l e . F u r t h e r , i t opens t h e d o o r t o t h e 
i n t r o d u c t i o n o f u n t r u s t w o r t h y d e c l a r a t i o n s and 
p e r m i t s a p a r t y t o m a n u f a c t u r e h i s own e v i d e n c e . ' 
J a r r e l l , s u p r a . ' I f a s e l f - s e r v i n g d e c l a r a t i o n i s 
i n a d m i s s i b l e as t e n d i n g t o p r o v e t h e t r u t h o f t h e 
m a t t e r a s s e r t e d , t h e i n a d m i s s i b i l i t y r e s u l t s f r o m 
t h e h e a r s a y r u l e . ' C. Gamble, M c E l r o y ' s A l a b a m a  
E v i d e n c e , §242.02 (3d e d . 1 9 7 7 ) . " 

Kennedy v. S t a t e , 469 So. 2d 1333, 1334 ( A l a . C r i m . App. 

1 9 8 5 ) . Ray f a i l e d t o meet h i s b u r d e n o f p r o o f i n r e g a r d t o 

t h i s c l a i m . 

C o n c e r n i n g Ray's c l a i m t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t Ray was 

s u b s e r v i e n t t o and s t r o n g l y i n f l u e n c e d b y Owden, t h e c i r c u i t 

c o u r t s t a t e d t h e f o l l o w i n g : 

"Ray c l a i m s t h a t ' f a m i l y members' w o u l d have 
t e s t i f i e d t h a t M a r c u s Owden was a b a d i n f l u e n c e on 
Ray. 

"As s t a t e d p r e v i o u s l y , Ray d i d n o t p r e s e n t any 
e v i d e n c e a t h i s e v i d e n t i a r y h e a r i n g f r o m any f a m i l y 
member t o s u p p o r t t h i s c l a i m o f i n e f f e c t i v e 
a s s i s t a n c e . Ray p r e s e n t e d no e v i d e n c e t h a t Owden 
f o r c e d h i m t o p a r t i c i p a t e , and s u b s e q u e n t l y c o v e r -
up, t h e r a p e , r o b b e r y , and b r u t a l m u r d e r o f T i f f a n y 
H a r v i l l e . 

"Ray c o m p l e t e l y f a i l e d t o p r o v e a t h i s 
e v i d e n t i a r y h e a r i n g t h a t he was d o m i n a t e d by M a r c u s 
Owden; t h e r e f o r e , t h i s C o u r t f i n d s t h a t Ray f a i l e d 
t o s a t i s f y h i s b u r d e n o f p r o v i n g t h a t h i s t r i a l 
c o u n s e l ' s p e r f o r m a n c e was d e f i c i e n t and c a u s e d h i m 
t o be p r e j u d i c e d . R u l e 32.3, A l a . R. C r i m . P. See 
B r o o k s v. S t a t e , 695 So. 2d 176, 182 ( A l a . C r i m . 
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App. 1996) ( h o l d i n g t h a t ' [ p ] r e j u d i c e c a n n o t m e r e l y 
be a l l e g e d ; i t must be a f f i r m a t i v e l y p r o v e d . ' ) . " 

(C.R. 1132.) C l e a r l y , Ray f a i l e d t o meet h i s b u r d e n o f p r o o f 

i n r e g a r d t o t h i s c l a i m -- Ray f a i l e d t o show by a 

" p r e p o n d e r a n c e o f t h e e v i d e n c e " t h a t he was e n t i t l e d t o 

r e l i e f . 

Ray f u r t h e r a s s e r t s t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e x p e r t e v i d e n c e s h o w i n g t h a t t h e 

i n t e r r o g a t i o n t e c h n i q u e s u s e d by t h e p o l i c e i n t h i s c a s e l e d 

t o " f a l s e c o n f e s s i o n s . " T h i s i s s u e does n o t a p p e a r t o have 

b e e n r a i s e d i n Ray's amended p e t i t i o n ; t h e r e f o r e , i t i s n o t 

p r o p e r l y b e f o r e t h i s C o u r t . See K e l l e y , 985 So. 2d a t 976. 

M o r e o v e r , o u r r e s e a r c h has l o c a t e d no A l a b a m a c a s e i n 

w h i c h t h i s C o u r t o r t h e A l a b a m a Supreme C o u r t has s p e c i f i c a l l y 

a d d r e s s e d t h e m e r i t s o f t h e u s e o f e x p e r t t e s t i m o n y c o n c e r n i n g 

" f a l s e c o n f e s s i o n s , " i n d u c e d by i n t e r r o g a t i o n t e c h n i q u e s . 8 

" [ A ] s t o t h e t h e o r y o f f a l s e c o n f e s s i o n s , d e f e n d a n t 
has o f f e r e d no I l l i n o i s d e c i s i o n s h o l d i n g t h a t s u c h 
o p i n i o n s a r e a d m i s s i b l e . To be s u r e , e x p e r t 
t e s t i m o n y may be r e c e i v e d u n d e r t h e h e l p f u l n e s s 
s t a n d a r d where i t i n v o l v e s k n o w l e d g e o r e x p e r i e n c e 
t h a t a j u r o r g e n e r a l l y l a c k s . K i m b l e v. E a r l e M. 

8 C f . S t a t e v. S m i t h , [Ms. CR-06-0898, O c t o b e r 1, 2010] 
So. 3d ( A l a . C r i m . App. 2010) ( p l u r a l i t y o p i n i o n 
c o n t a i n i n g d i c t a r e f e r e n c i n g t h e c i r c u i t c o u r t ' s o r d e r as t o 
t h e u s e o f e x p e r t t e s t i m o n y on " f a l s e c o n f e s s i o n s " ) . 
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J o r g e n s o n Co., 358 I l l . App. 3d 400, 409, 294 
I l l . D e c . 402, 830 N.E.2d 814, 823 ( 2 0 0 5 ) . However, 
we do n o t f i n d any s u p p o r t f o r a d m i s s i b i l i t y o f 
f a l s e c o n f e s s i o n e v i d e n c e i n t h e a u t h o r i t i e s c i t e d 
b y d e f e n d a n t . See P e o p l e v. M i l l e r , 173 I l l . 2 d 167, 
186-88, 219 I l l . D e c . 43, 670 N.E.2d 721, 730-31 
(1996) (DNA e v i d e n c e a d m i s s i b l e where g e n e r a l l y 
a c c e p t e d i n t h e r e l e v a n t s c i e n t i f i c c o m m u n i t y ) ; 
P e o p l e v. Y o r k , 312 I l l . A p p . 3 d 434, 437, 245 
I l l . D e c . 227, 727 N.E.2d 674, 677-78 (2000) ( c o u n s e l 
i n e f f e c t i v e i n f a i l i n g t o p r e s e n t e x c u l p a t o r y DNA 
e v i d e n c e ) ; P e o p l e v. S m i t h , 236 I l l . A p p . 3 d 35, 42, 
177 I l l . D e c . 492, 603 N.E.2d 562, 566 (1992) 
( u p h o l d i n g a d m i s s i b i l i t y o f c h i l d p s y c h o l o g i s t ' s 
o p i n i o n as t o v i c t i m ' s t r u t h f u l n e s s ) . We r e c o g n i z e 
t h a t o p i n i o n s c o n c e r n i n g f a l s e c o n f e s s i o n s have b e e n 
a d m i t t e d i n o t h e r j u r i s d i c t i o n s . See U n i t e d S t a t e s  
v. H a l l , 93 F.3d 1337, 1345 ( 7 t h C i r . 1 9 9 6 ) , a f f ' d , 
165 F.3d 1095 ( 1 9 9 9 ) ; M i l l e r v. I n d i a n a , 770 N.E.2d 
763, 774 ( I n d . 2 0 0 2 ) ; B o y e r v. F l o r i d a , 825 So.2d 
418, 419 ( F l a . App. 2 0 0 2 ) . However, a b s e n t a 
t h r e s h o l d d e t e r m i n a t i o n t h a t s u c h e v i d e n c e meets 
F r y e ' s g e n e r a l a c c e p t a n c e r e q u i r e m e n t , we have no 
p o s i t i o n as t o t h e a d m i s s i b i l i t y o f s u c h e v i d e n c e 
h a d i t been o f f e r e d . See F r y e v. U n i t e d S t a t e s , 293 
F. 1013, 1014 ( D . C . C i r . 1 9 2 3 ) ; I n r e S i mons, 213 
I l l . 2 d 523, 529-30, 290 I l l . D e c . 610, 821 N.E.2d 
1184, 1188-89 ( 2 0 0 4 ) . " 

P e o p l e v. H a r r i s , 389 I l l . App. 3d 107, 134, 904 N.E.2d 1077, 

1099, 328 I l l . Dec. 567, 589 ( 2 0 0 9 ) . 

"[W]e must keep i n m i n d t h a t t h i s i s an i n e f f e c t i v e 
a s s i s t a n c e c l a i m . The i s s u e i s n o t w h e t h e r t h e 
e v i d e n c e c o u l d have come i n , b u t w h e t h e r Van B u r e n ' s 
c o u n s e l , b y n o t o f f e r i n g [an e x p e r t ' s t e s t i m o n y on 
f a l s e c o n f e s s i o n s ] , f e l l b e l o w an o b j e c t i v e s t a n d a r d 
o f r e a s o n a b l e n e s s as m e a s u r e d a g a i n s t p r e v a i l i n g 
p r o f e s s i o n a l norms. S t r i c k l a n d , 466 U.S. a t 688, 104 
S.Ct. 2052. Even i f Van B u r e n i s c o r r e c t and 
f a l s e - c o n f e s s i o n e x p e r t t e s t i m o n y s h o u l d be 
a d m i t t e d , t h e p u b l i s h e d a n d u n p u b l i s h e d c a s e s 
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c o n t a i n o n l y one i n s t a n c e o f i t s i n t r o d u c t i o n a t a 
t r i a l i n W i s c o n s i n , n e a r l y f i f t y y e a r s ago. G i v e n 
t h i s f a c t , we c o u l d n o t h o l d t h a t t h e f a i l u r e t o 
i n t r o d u c e s u c h t e s t i m o n y f a l l s b e l o w ' p r e v a i l i n g 
p r o f e s s i o n a l norms.'" 

S t a t e v. Van B u r e n , 307 W i s . 2d 447, 459-61, 746 N.W.2d 545, 

551-52 (Wis. C t . App. 2 0 0 8 ) . 

Ray n e x t a s s e r t s t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g 

t o o b j e c t t o t h e i n t r o d u c t i o n o f s t a t e m e n t s made d u r i n g Ray's 

c u s t o d i a l i n t e r r o g a t i o n . S p e c i f i c a l l y , he a s s e r t s t h a t 

c o u n s e l f a i l e d t o a r g u e t h a t h i s s t a t e m e n t s were i n a d m i s s i b l e 

b e c a u s e , he s a y s , he was n o t g i v e n any M i r a n d a 9 w a r n i n g s . 

When a d d r e s s i n g t h i s c l a i m , t h e c i r c u i t c o u r t s t a t e d : 

"The A l a b a m a C o u r t o f C r i m i n a l A p p e a l s 
s p e c i f i c a l l y h e l d on d i r e c t a p p e a l t h a t ' the t r i a l 
c o u r t d i d n o t e r r i n a d m i t t i n g [ Ray's] t h r e e 
s t a t e m e n t s i n t o e v i d e n c e . ' Ray v. S t a t e , 809 So. 2d 
a t 887. Ray p r e s e n t e d no e v i d e n c e a t h i s 
e v i d e n t i a r y h e a r i n g t h a t w o u l d c o n f l i c t w i t h t h e 
C r i m i n a l C o u r t o f A p p e a l s ' r u l i n g . Ray f a i l e d t o 
p r o v e t h a t any r e l a t i o n s h i p he may have h a d w i t h 
[ I n v e s t i g a t o r ] F r e i n e o r h i s c o n s u m p t i o n o f a l c o h o l 
r e n d e r e d h i s s t a t e m e n t s i n v o l u n t a r y . Ray a l s o 
f a i l e d t o p r e s e n t any e v i d e n c e p r o v i n g he was no 
i n f o r m e d o f h i s M i r a n d a r i g h t s b e f o r e b e i n g 
q u e s t i o n e d by F r e i n e . " 

(C.R. 1164-65.) 

9 M i r a n d a v. A r i z o n a , 384 U.S. 436 ( 1 9 6 6 ) . 
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The r e c o r d i n d i c a t e s t h a t c o u n s e l d i d move t o s u p p r e s s 

Ray's s t a t e m e n t s t o p o l i c e . I n t h a t m o t i o n c o u n s e l a r g u e d 

t h a t t h e s t a t e m e n t s were i n v o l u n t a r y b e c a u s e , he s a i d , he was 

n o t a d v i s e d o f h i s M i r a n d a r i g h t s and t h a t t h e s t a t e m e n t s were 

c o e r c e d b e c a u s e t h e y were t h e r e s u l t o f " u n l a w f u l a c t i v i t y " on 

t h e p a r t o f p o l i c e . On d i r e c t a p p e a l , we a d d r e s s e d e a c h o f 

t h e s e c l a i m s and f o u n d t h a t Ray's s t a t e m e n t s were a d m i s s i b l e . 

Ray, 809 So. 2d a t 886-89. Ray's c l a i m i s n o t s u p p o r t e d by 

t h e r e c o r d . 

9. 

Ray n e x t a s s e r t s t h a t h i s t r i a l c o u n s e l was i n e f f e c t i v e 

b e c a u s e t h e y f a i l e d t o make t i m e l y o b j e c t i o n s , r e s u l t i n g i n 

t h e a p p e l l a t e c o u r t ' s a p p l y i n g t h e p l a i n - e r r o r s t a n d a r d o f 

r e v i e w i n s t e a d o f t h e s t a n d a r d u s e d when r e v i e w i n g an i s s u e 

p r o p e r l y o b j e c t e d t o i n t h e c i r c u i t c o u r t . 1 0 I n h i s b r i e f , Ray 

s a y s t h a t c o u n s e l f a i l e d t o o b j e c t when t h e f o l l o w i n g i s s u e s 

were r a i s e d a t t r i a l : 

" [ W ] h e t h e r a c o n v i c t i o n t h a t p o s t - d a t e s t h e o f f e n s e 
a t i s s u e c a n be u s e d as an a g g r a v a t o r , w h e t h e r 
a d m i s s i o n o f Ray's c o n v i c t i o n s f o r t h e M a b i n s 
m u r d e r s was u n d u l y p r e j u d i c i a l , w h e t h e r t h e S t a t e 

1 0The p l a i n - e r r o r s t a n d a r d p r e s e n t s a h i g h e r t h r e s h o l d t o 
s a t i s f y t h a n r e v i e w i n g a c l a i m as t o w h i c h a p r o p e r o b j e c t i o n 
was made. See Ex p a r t e W a l k e r , 972 So. 2d 737 ( A l a . 2 0 0 7 ) . 
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was r e q u i r e d t o a r r a i g n Ray on a new i n d i c t m e n t and 
w h e t h e r a d m i s s i o n o f p h o t o g r a p h s o f H a r v i l l e ' s 
s k e l e t a l r e m a i n s was u n d u l y p r e j u d i c i a l . " 

(Ray's b r i e f , a t p. 119.) 

The c i r c u i t c o u r t s t a t e d t h e f o l l o w i n g i n r e g a r d t o Ray's 

c l a i m t h a t c o u n s e l d i d n o t o b j e c t t o t h e u s e o f h i s p r i o r 

c a p i t a l - m u r d e r c o n v i c t i o n s as an a g g r a v a t i n g c i r c u m s t a n c e i n 

t h e p e n a l t y p h a s e : 

"Ray's t r i a l c o u n s e l d i d , i n f a c t , o b j e c t t o 
Ray's c a p i t a l m u r d e r c o n v i c t i o n s i n v o l v i n g t h e 
M a b i n s b r o t h e r s b e i n g u s e d by t h e S t a t e as an 
a g g r a v a t i n g c i r c u m s t a n c e . On d i r e c t a p p e a l , t h e 
A l a b a m a C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t ' [ t ] h e 
t r i a l c o u r t d i d n o t e r r i n a d m i t t i n g e v i d e n c e o f 
[Ray's] p r i o r [ c a p i t a l m urder] c o n v i c t i o n . ' Ray v.  
S t a t e , 809 So. 2d a t 881. The f a c t t h a t t r i a l 
c o u n s e l ' s o b j e c t i o n was o v e r r u l e d by t h i s C o u r t i n 
no way d e m o n s t r a t e s t h a t t h e i r p e r f o r m a n c e was 
d e f i c i e n t . See B o y d v. S t a t e , 746 So. 2d 397 [ ( A l a . 
C r i m . App. 1 9 99)] ( h o l d i n g t h a t ' t r i a l c o u n s e l i s 
n o t i n e f f e c t i v e f o r h a v i n g an o b j e c t i o n o v e r r u l e d o r 
a m o t i o n d e n i e d ' ) ; see a l s o G i b b y v. S t a t e , 753 So. 
2d 1206, 1207-09 ( A l a . C r i m . App. 1999) ( h o l d i n g 
t h a t c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l 
t h a t a r e r e f u t e d b y t h e r e c o r d on a p p e a l a r e w i t h o u t 
m e r i t ) . 

" T h i s c l a i m o f i n e f f e c t i v e a s s i s t a n c e i s 
c o m p l e t e l y w i t h o u t m e r i t ; t h e r e f o r e , i t i s d e n i e d . " 

(C.R. 1172-73.) 

C o u n s e l d i d o b j e c t t o t h e a d m i s s i o n o f Ray's p r i o r 

c a p i t a l - m u r d e r c o n v i c t i o n s b u t n o t on t h e same g r o u n d s as Ray 

a s s e r t e d on a p p e a l ; t h e r e f o r e , on d i r e c t a p p e a l p a r t o f t h i s 
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c l a i m was r e v i e w e d on d i r e c t a p p e a l u n d e r t h e p l a i n - e r r o r 

s t a n d a r d . N o n e t h e l e s s , Ray's p r i o r c a p i t a l - m u r d e r c o n v i c t i o n 

was a d m i s s i b l e a t Ray's s e n t e n c i n g h e a r i n g . As we s t a t e d i n 

Ray: 

" I n J o n e s v. S t a t e , 450 So. 2d 165 ( A l a . C r i m . 
App. 1 9 8 3 ) , a f f ' d , 450 So. 2d 171 ( A l a . ) , c e r t . 
d e n i e d , 469 U.S. 873, 105 S.Ct. 232, 83 L.Ed.2d 160 
( 1 9 8 4 ) , t h e S t a t e p r o v e d t h e f a c t o f t h e d e f e n d a n t ' s 
p r i o r c a p i t a l c o n v i c t i o n . I n Ex p a r t e S i e b e r t , 
s u p r a , t h e t r i a l c o u r t a d m i t t e d e v i d e n c e o f t h e 
a p p e l l a n t ' s p r i o r c o n v i c t i o n f o r m u r d e r made c a p i t a l 
b e c a u s e i t was c o m m i t t e d d u r i n g r o b b e r y i n t h e f i r s t 
d e g r e e . The A l a b a m a Supreme C o u r t a f f i r m e d t h e use 
o f t h e p r i o r c a p i t a l c o n v i c t i o n as an a g g r a v a t i n g 
c i r c u m s t a n c e i n S i e b e r t ' s s u b s e q u e n t c o n v i c t i o n o f 
c a p i t a l m urder u n d e r § 1 3 A - 5 - 4 0 ( a ) ( 1 0 ) , A l a . Code 
1975. H e r e , s i m i l a r l y , t h e t r i a l c o u r t p r o p e r l y 
a l l o w e d c o n s i d e r a t i o n o f t h e a p p e l l a n t ' s p r i o r 
c a p i t a l c o n v i c t i o n as an a g g r a v a t i n g c i r c u m s t a n c e i n 
t h e p r e s e n t c a s e . " 

809 So. 2d a t 881. The S t a t e has t h e b u r d e n o f p r o v i n g any 

a p p l i c a b l e a g g r a v a t i n g c i r c u m s t a n c e s a t t h e p e n a l t y p h a s e o f 

a c a p i t a l - m u r d e r t r i a l . S e c t i o n 13A-5-49, A l a . Code 1975, 

p r o v i d e s t h a t an " [ a ] g g r a v a t i n g c i r c u m s t a n c e s s h a l l be t h e 

f o l l o w i n g : ... (2) The d e f e n d a n t was p r e v i o u s l y c o n v i c t e d o f 

a n o t h e r c a p i t a l o f f e n s e o r a f e l o n y i n v o l v i n g t h e u s e o r 

t h r e a t o f v i o l e n c e t o t h e p e r s o n . " E v i d e n c e o f Ray's p r i o r 

c a p i t a l - m u r d e r c o n v i c t i o n s was e s s e n t i a l f o r t h e S t a t e t o meet 

i t s b u r d e n . M o r e o v e r , as we n o t e d on d i r e c t a p p e a l , t h e 
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c i r c u i t c o u r t d i d n o t a l l o w any f a c t s s u r r o u n d i n g t h o s e 

c o n v i c t i o n s t o be i n t r o d u c e d b u t m e r e l y e v i d e n c e o f t h e 

c o n v i c t i o n s t h e m s e l v e s . " B e c a u s e t h e s u b s t a n t i v e c l a i m 

u n d e r l y i n g t h e c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l has 

no m e r i t s , c o u n s e l c o u l d n o t be i n e f f e c t i v e f o r f a i l i n g t o 

r a i s e t h i s i s s u e . " Lee v. S t a t e , 44 So. 2d 1145, 1173 ( A l a . 

C r i m . App. 2 0 0 9 ) . 

A l s o , i n r e g a r d t o Ray's c l a i m t h a t c o u n s e l f a i l e d t o 

o b j e c t t o t h e l a c k o f an a r r a i g n m e n t on t h e new i n d i c t m e n t 

r e t u r n e d a g a i n s t Ray, t h e c i r c u i t c o u r t s t a t e d : 

"Ray c l a i m s t h a t 'had [he] b e e n i n f o r m e d o f t h e 
c h a r g e s a g a i n s t h i m , he c o u l d a n d w o u l d have made 
a d d i t i o n a l e f f o r t s t o i m p r e s s upon c o u n s e l t h e l a c k 
o f e v i d e n c e a v a i l a b l e o f r a p e and r o b b e r y . ' 

"Ray d i d n o t t e s t i f y a t h i s e v i d e n t i a r y h e a r i n g ; 
t h u s , t h e r e i s n o t h i n g b e f o r e t h i s C o u r t 
a f f i r m a t i v e l y p r o v i n g t h a t Ray d i d n o t u n d e r s t a n d 
t h e c h a r g e s a g a i n s t h i m . B e c a u s e Ray d i d n o t 
t e s t i f y a b o u t what he c o u l d have t o l d h i s t r i a l 
c o u n s e l , t h e C o u r t f i n d s t h a t he has a b a n d o n e d t h i s 
c l a i m o f i n e f f e c t i v e a s s i s t a n c e . ... 

" I n t h e a l t e r n a t i v e , t h e C o u r t f i n d s t h a t t h i s 
c l a i m o f i n e f f e c t i v e a s s i s t a n c e i s w i t h o u t m e r i t . 
The A l a b a m a C o u r t o f C r i m i n a l A p p e a l s f o u n d on 
d i r e c t a p p e a l t h a t '[Ray] h a d n o t i c e o f t h e c h a r g e s 
a g a i n s t h i m b e c a u s e a c o p y o f t h e o r d e r s u b s t i t u t i n g 
t h e new i n d i c t m e n t was s e n t t o [Ray] and h i s 
a t t o r n e y s on S eptember 9, 1998, more t h a n 10 months 
b e f o r e t r i a l . ' Ray v. S t a t e , 809 So. 2d a t 884-85." 

(C.R. 1143-44.) We a g r e e w i t h t h e c i r c u i t c o u r t . 
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The s o l e p u r p o s e o f an a r r a i g n m e n t i s t o p u t t h e 

d e f e n d a n t on n o t i c e o f t h e c h a r g e s a g a i n s t h i m and t o g i v e t h e 

d e f e n d a n t t h e o p p o r t u n i t y t o e n t e r a f o r m a l p l e a t o t h e 

c h a r g e s . See § 15-15-1, A l a . Code 1975. I t i s c l e a r t h a t 

Ray was n o t i f i e d o f t h e p e n d i n g c h a r g e s . A l s o , 

" [ w ] a i v e r o f a r r a i g n m e n t p r o v i d e s a b a s i s f o r a 
c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l o n l y i f 
t h e d e f e n d a n t c a n show he was unaware o f t h e c h a r g e s 
a g a i n s t h i m . M c A r t h u r v. S t a t e , 169 Ga. App. 263, 
312 S.E.2d 358 ( 1 9 8 3 ) . I n t h e a b s e n c e o f any c l a i m 
o r e v i d e n c e t h a t [ t h e d e f e n d a n t ] was n o t aware o f 
t h e c h a r g e s a g a i n s t h im, he has f a i l e d t o show t h a t 
c o u n s e l ' s p e r f o r m a n c e was d e f i c i e n t . " 

B i g g s v. S t a t e , 281 Ga. 627, 632, 642 S.E.2d 74, 79 ( 2 0 0 7 ) . 

Nor was c o u n s e l i n e f f e c t i v e f o r f a i l i n g t o o b j e c t t o t h e 

a d m i s s i o n o f t h e p h o t o g r a p h s o f t h e v i c t i m a n d t h e c r i m e 

s c e n e . When a d d r e s s i n g t h i s c l a i m on d i r e c t a p p e a l , we 

s t a t e d : 

" H e r e , t h e p h o t o g r a p h s were r e l e v a n t b e c a u s e t h e y 
showed t h e i n j u r i e s s u f f e r e d by t h e v i c t i m and t h e 
l o c a t i o n o f t h e c r i m e . They a l s o d e p i c t e d 
i n f o r m a t i o n c o n t a i n e d i n t h e a p p e l l a n t ' s c o n f e s s i o n 
a n d i n s e v e r a l w i t n e s s e s ' t e s t i m o n y . P h o t o g r a p h i c 
e v i d e n c e , i f r e l e v a n t , i s a d m i s s i b l e e v a n i f i t has 
a t e n d e n c y t o i n f l a m e t h e minds o f t h e j u r y . Ex  
p a r t e S i e b e r t , s u p r a . H e r e , t h e a p p e l l a n t f a i l e d t o 
show t h a t t h e p h o t o g r a p h s were u n d u l y p r e j u d i c i a l . " 

Ray, 809 So. 2d a t 888. The p h o t o g r a p h s were a d m i s s i b l e . 

C o u n s e l i s n o t i n e f f e c t i v e f o r f a i l i n g t o o b j e c t when an i s s u e 
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has m e r i t . " [ C ] o u n s e l c o u l d n o t be i n e f f e c t i v e f o r f a i l i n g t o 

r a i s e a b a s e l e s s o b j e c t i o n . " B e a r d e n v. S t a t e , 825 So. 2d 

868, 872 ( A l a . C r i m . App. 2 0 0 1 ) . 

M o r e o v e r , 

" [ t h e p e t i t i o n e r ] o f f e r e d no e v i d e n c e t o overcome 
t h e p r e s u m p t i o n t h a t c o u n s e l ' s f a i l u r e t o o b j e c t was 
s o u n d t r i a l s t r a t e g y . S e a s o n e d t r i a l c o u n s e l o f t e n 
d e c l i n e t o o b j e c t f o r s t r a t e g i c p u r p o s e s . B a r n e t t 
[v. S t a t e ] , 103 S.W.3d [765] 772 [(Mo. 2 0 0 3 ) ] . They 
f e a r t h a t f r e q u e n t o b j e c t i o n s i r r i t a t e t h e j u r y a nd 
h i g h l i g h t t h e e v i d e n c e c o m p l a i n e d o f , r e s u l t i n g i n 
more harm t h a n good. I d . W i t h o u t e v i d e n c e o f t h e 
r e a s o n s f o r t r i a l c o u n s e l ' s f a i l u r e t o o b j e c t , a 
movant does n o t overcome t h e p r e s u m p t i o n t h a t t h e 
f a i l u r e t o o b j e c t was a s t r a t e g i c c h o i c e made b y 
c o m p e t e n t c o u n s e l . See S t a t e v. T o k a r , 918 S.W.2d 
753, 768 (Mo. b a n c 1996) 

J a c k s o n v. S t a t e , 205 S.W.3d 282, 288 (Mo. C t . App. 2006) . 

Ray was due no r e l i e f on t h i s c l a i m . 

10. 

L a s t , i n r e g a r d t o Ray's c l a i m o f i n e f f e c t i v e - a s s i s t a n c e -

o f - c o u n s e l , Ray a s s e r t s t h a t h i s t r i a l c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o move t o s e v e r t h e r a p e and r o b b e r y c h a r g e s f r o m 

t h e m urder c h a r g e . 

As t h e S t a t e a s s e r t s i n i t s b r i e f , t h i s i s s u e was n o t 

p r e s e n t e d i n Ray's amended R u l e 32 p e t i t i o n ; t h e r e f o r e , i t i s 

n o t p r o p e r l y b e f o r e t h i s C o u r t . "An a p p e l l a n t c a n n o t r a i s e an 

i s s u e f r o m t h e d e n i a l o f a R u l e 32 p e t i t i o n w h i c h was n o t 
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r a i s e d i n t h e R u l e 32 p e t i t i o n . " A r r i n g t o n v. S t a t e , 716 So. 

2d 237, 239 ( A l a . C r i m . App. 1 9 9 7 ) . 

M o r e o v e r , we q u e s t i o n t h e v a l i d i t y o f f i l i n g a m o t i o n t o 

s e v e r g i v e n t h a t t h e u n d e r l y i n g f e l o n i e s were an e l e m e n t o f 

t h e c a p i t a l - m u r d e r c h a r g e s and were n e c e s s a r y t o p r o v e t h e 

c a p i t a l - m u r d e r c h a r g e s . A m o t i o n t o s e v e r w o u l d most l i k e l y 

h ave been d e n i e d . 

I V . 

Ray n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n r e f u s i n g 

t o a l l o w one o f h i s e x p e r t s , Dr. H a r r i s o n Pope, t o t e s t i f y a t 

t h e p o s t c o n v i c t i o n p r o c e e d i n g , v i a t e l e p h o n e c o n f e r e n c e , 

c o n c e r n i n g Ray's s t e r o i d u s e . 

A t t h e end o f t h e e v i d e n t i a r y h e a r i n g , t h e f o l l o w i n g 

o c c u r r e d : 

"The C o u r t : What I w a n t e d t o do was t o r e s e r v e 
my r u l i n g u n t i l t h e c o n c l u s i o n o f t h e h e a r i n g t o 
d e t e r m i n e what i n e v i d e n c e , what t h e r e i s i n 
e v i d e n c e t h a t w o u l d j u s t i f y [Dr. Pope's] t e s t i m o n y . 
And t h r o u g h o u t t h i s w h o l e p r o c e e d i n g s I have b e e n 
t r y i n g t o a s k q u e s t i o n s o f w i t n e s s e s a n d l o o k a t 
documents and t h a t t y p e o f t h i n g t o d e t e r m i n e j u s t 
e x a c t l y what e v i d e n c e e x i s t s t h a t Mr. Ray was 
a d d i c t e d t o s t e r o i d s . And t h e o n l y e v i d e n c e I have 
o f t h a t i s , o f c o u r s e , b a c k t o K a t h y Ronan's T a y l o r 
H a r d i n r e p o r t o f December o f 1997, page t h r e e , and 
I g u e s s a r g u a b l y t h e t e s t i m o n y f r o m t h e e x p e r t s who 
s a i d t h a t some o f t h e b e h a v i o r t h a t t h e y , t h a t Mr. 
Ray e x h i b i t e d was c o n s i s t e n t w i t h some t y p e o f 
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s t e r o i d - i n d u c e d r a g e I b e l i e v e . B u t o t h e r t h a n 
t h a t , [ p o s t c o n v i c t i o n c o u n s e l ] , what e l s e do I h a v e ? 

" [ P o s t c o n v i c t i o n c o u n s e l ] : You have g o t t h e 
t e s t i m o n y o f a l a y w i t n e s s t h a t a l s o m e m o r i a l i z e s 
t h e change i n b e h a v i o r a t a r o u n d age s i x t e e n . W i t h 
a l l due r e s p e c t , Y o u r Honor, w i t h o u t t h e b e n e f i t o f 
e x p e r t w i t n e s s t e s t i m o n y , i t i s d i f f i c u l t t o p a i n t 
t h e e n t i r e p i c t u r e and e x p l a i n t o you why t h o s e d a t e 
p o i n t s a r e s i g n i f i c a n t a nd s c i e n t i f i c a l l y i m p o r t a n t . 

"The C o u r t : I u n d e r s t a n d t h a t , b u t t h e r e has go 
t o be some b a s i s t o b r i n g t h e e x p e r t up h e r e t o 
t e s t i f y . T h e r e has g o t t o be s o m e t h i n g o t h e r t h a n 
j u s t what I see h e r e . " 

(R. 549.) 

Ray a s s e r t s t h a t t h e c i r c u i t c o u r t v i o l a t e d R u l e 702, 

A l a . R. E v i d . , b y e x c l u d i n g t h e e x p e r t ' s t e s t i m o n y on t h e 

e f f e c t s o f s t e r o i d a b u s e . R u l e 702, A l a . R. E v i d . , s t a t e s : 

" I f s c i e n t i f i c t e c h n i c a l , o r o t h e r s p e c i a l i z e d 
k n o w l e d g e w i l l a s s i s t t h e t r i e r o f f a c t t o 
u n d e r s t a n d t h e e v i d e n c e o r t o d e t e r m i n e a f a c t i n 
i s s u e , a w i t n e s s q u a l i f i e d as an e x p e r t b y 
k n o w l e d g e , s k i l l , e x p e r i e n c e , t r a i n i n g , o r 
e d u c a t i o n , may t e s t i f y t h e r e t o i n t h e f o r m o f an 
o p i n i o n o r o t h e r w i s e . " 

R u l e 401, A l a . R. E v i d . , d e f i n e s " r e l e v a n t e v i d e n c e " as 

" [ e ] v i d e n c e h a v i n g any t e n d e n c y t o make t h e e x i s t e n c e o f any 

f a c t t h a t i s o f c o n s e q u e n c e t o t h e d e t e r m i n a t i o n o f t h e a c t i o n 

more p r o b a b l e o r l e s s p r o b a b l e t h a n i t w o u l d be w i t h o u t t h e 

e v i d e n c e . " " A l l r e l e v a n t e v i d e n c e i s a d m i s s i b l e , e x c e p t as 

o t h e r w i s e p r o v i d e d by t h e C o n s t i t u t i o n o f t h e U n i t e d S t a t e s o r 
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t h a t o f t h e S t a t e o f A l a b a m a , b y s t a t u t e , b y t h e s e r u l e s , o r 

b y o t h e r r u l e s a p p l i c a b l e i n t h e c o u r t s o f t h i s S t a t e . 

E v i d e n c e w h i c h i s n o t r e l e v a n t i s n o t a d m i s s i b l e . " R u l e 402, 

A l a . R. E v i d . 

Ray a s s e r t s t h a t Dr. Pope's t e s t i m o n y was a d m i s s i b l e 

b a s e d on t h e U n i t e d S t a t e s C o u r t o f A p p e a l s ' d e c i s i o n i n 

S a l l a h d i n v. G i b s o n , 275 F.3d 1211 ( 1 0 t h C i r . 2 0 0 2 ) , and t h a t 

t h e p o s t c o n v i c t i o n c o u r t e r r e d t o r e v e r s a l i n e x c l u d i n g t h e 

t e s t i m o n y . 

I n S a l l a h d i n , t h e d e f e n d a n t a s s e r t e d t h a t h i s c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t e v i d e n c e o f t h e e f f e c t s o f 

s t e r o i d u s e on an i n d i v i d u a l ' s b e h a v i o r . The e x p e r t , Dr. 

H a r r i s o n Pope, t h e same e x p e r t i n v o l v e d i n Ray's c a s e , c o u l d 

have t e s t i f i e d , 

" t o a r e a s o n a b l e m e d i c a l c e r t a i n t y , t h a t [ S a l l a h d i n ] 
h a d u s e d a n a b o l i c s t e r o i d s , and was e x p e r i e n c i n g 
p r o m i n e n t p s y c h i a t r i c e f f e c t s f r o m a n a b o l i c s t e r o i d s 
a t t h e t i m e o f t h e c r i m e . As a r e s u l t [ h i s ] 
b e h a v i o r and j u d g e m e n t were m a r k e d l y a l t e r e d f r o m 
t h o s e o f h i s n o r m a l b a s e l i n e p e r s o n a l i t y a t t h e 
t i m e o f t h e c r i m e . " 

275 F.3d a t 1238. The S a l l a h d i n c o u r t d i d n o t f i n d t h a t 

c o u n s e l was i n e f f e c t i v e a t t h e g u i l t p h a s e b a s e d on t h e o t h e r 

e v i d e n c e t h a t h a d b e e n p r e s e n t e d a g a i n s t S a l l a h d i n ; h o w e v e r, 

t h e c o u r t f o u n d t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o 
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p r e s e n t t h e e v i d e n c e a t t h e p e n a l t y p h a s e . I t a p p e a r s 

u n d i s p u t e d t h a t t h e d e f e n d a n t i n S a l l a h d i n was u s i n g s t e r o i d s 

n e a r t h e t i m e o f t h e m u r d e r . A l s o , c o u n s e l a t t e m p t e d t o 

p r e s e n t e v i d e n c e c o n c e r n i n g s t e r o i d u s e a t S a l l a h d i n ' s t r i a l 

b u t t h e l o w e r c o u r t e x c l u d e d t h e e v i d e n c e . 

Ray's c a s e i s f a c t u a l l y d i s t i n g u i s h a b l e f r o m S a l l a h d i n . 

H e r e , l i t t l e c r e d i b l e e v i d e n c e s u g g e s t s t h a t Ray was u s i n g 

s t e r o i d s a t t h e t i m e o f t h e m u r d e r . The r e p o r t c o m p l e t e d b y 

Dr. Ronan s t a t e d t h a t Ray t o l d h e r t h a t he h a d bee n t a k i n g 

s t e r o i d s s i n c e he was 16 y e a r s o l d and t h a t he was " a d d i c t e d " 

t o them. However, h e r r e p o r t a l s o s t a t e d t h a t Ray c o u l d n o t 

remember w h e t h e r he was t a k i n g s t e r o i d s a t t h e t i m e o f t h e 

mu r d e r . Dr. K i n g a l s o t e s t i f i e d t h a t d u r i n g h i s e v a l u a t i o n 

Ray t o l d h i m t h a t he h a d o n l y u s e d s t e r o i d s f o r a b r i e f p e r i o d 

o f t i m e when he was 16 y e a r s o l d . F u r t h e r m o r e , t h e r e was no 

m e d i c a l e v i d e n c e o r e v i d e n c e f r o m R a y ' s f a m i l y members 

i n d i c a t i n g any a l t e r a t i o n s i n Ray's p e r s o n a l i t y a r o u n d t h e 

t i m e o f t h e m u r d e r . We f a i l t o see t h e r e l e v a n c y o f an 

e x p e r t ' s o p i n i o n on t h e e f f e c t s o f s t e r o i d a b u s e when t h e r e 

was l i t t l e c r e d i b l e e v i d e n c e t o s u g g e s t t h a t Ray was a b u s i n g 

s t e r o i d s . 
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U l t i m a t e l y t h i s i s s u e i s n o t a b o u t w h e t h e r t h e e v i d e n c e 

o f s t e r o i d u s e a n d i t s e f f e c t s was a d m i s s i b l e , b u t w h e t h e r 

c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t t h a t e v i d e n c e . 

When a s k e d a b o u t t h e p o s s i b i l i t y o f p r e s e n t i n g a s t e r o i d - a b u s e 

d e f e n s e , W h a t l e y t e s t i f i e d : 

" I f t h e r e h a d been a n y t h i n g more t h a n w h a t ' s i n t h a t 
one p a r a g r a p h [ i n t h e r e p o r t p r e p a r e d b y Dr. Ronan 
a t T a y l o r H a r d i n ] t h a t w o u l d l e a d me t o b e l i e v e t h a t 
i t h a d somehow i n f l u e n c e d h i m i n some way enough t o 
r i s e t o t h e l e v e l o f e v e n b e i n g m i t i g a t i o n . I 
c e r t a i n l y c o n s i d e r e d t h e p o s s i b i l i t y o f i t b e i n g 
r e l e v a n t as t o t h e m e n t a l s t a t e a t t h e t i m e o f t h e 
o f f e n s e , and i t d i d n ' t n e i t h e r [ s i c ] one a t t h e 
t i m e . T h i s was a l l t h e r e was. I n my d i s c u s s i o n s 
w i t h D o m i n i q u e i t was n o t a b i g d e a l . I t was n o t a 
p r o b l e m . I t was n o t an i s s u e . " 

(R. 411.) A b s o l u t e l y no e v i d e n c e was p r e s e n t e d d u r i n g t h e 

e v i d e n t i a r y h e a r i n g t h a t Ray h a d bee n a b u s i n g s t e r o i d s a t t h e 

t i m e o f t h e m u r d e r , t h a t t h e murder was a r e s u l t o f a s t e r o i d -

i n d u c e d e p i s o d e , o r t h a t Ray's p e r s o n a l i t y was a l t e r e d a t t h e 

t i m e o f t h e m u r d e r . C l e a r l y , c o u n s e l h a d no r e a s o n t o b e l i e v e 

t h a t s t e r o i d u s e was an i s s u e i n t h i s c a s e . B e c a u s e t h e r e was 

no e v i d e n c e o f s t e r o i d a b u s e , e x p e r t t e s t i m o n y r e g a r d i n g t h i s 

i s s u e w o u l d n o t have been r e l e v a n t . See P e r a i t a v. S t a t e , 897 

So. 2d 1161 ( A l a . C r i m . App. 2 0 0 3 ) . 
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F o r t h e r e a s o n s s t a t e d a b o v e , we a f f i r m t h e c i r c u i t 

c o u r t ' s d e n i a l o f Ray's p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f . 

AFFIRMED. 

W e l c h , P . J . , and Windom, J . , c o n c u r . 
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