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p e t i t i o n a t t a c k i n g h i s c a p i t a l - m u r d e r c o n v i c t i o n and s e n t e n c e 

o f d e a t h . 1 Gamble f i l e d a c r o s s - a p p e a l f r o m t h e c i r c u i t 

c o u r t ' s p a r t i a l d e n i a l o f c l a i m s i n h i s p o s t c o n v i c t i o n 

p e t i t i o n . 

I n November 1998, Gamble was c o n v i c t e d o f c a p i t a l m u r d e r . 

The j u r y recommended, b y a v o t e o f 1 0 t o 2, t h a t Gamble be 

s e n t e n c e d t o d e a t h . The c i r c u i t c o u r t f o l l o w e d t h e j u r y ' s 

r e c o m m e n d a t i o n and s e n t e n c e d Gamble t o d e a t h . We a f f i r m e d 

Gamble's c a p i t a l - m u r d e r c o n v i c t i o n b u t remanded t h e c a s e t o 

t h e c i r c u i t c o u r t f o r t h a t c o u r t t o c o n s i d e r t h e s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e t h a t Gamble had no s i g n i f i c a n t h i s t o r y 

o f p r i o r c r i m i n a l a c t i v i t y and f o r t h a t c o u r t t o r e w e i g h t h e 

a g g r a v a t i n g and t h e m i t i g a t i n g c i r c u m s t a n c e s . See Gamble v. 

S t a t e , 791 So. 2d 409 ( A l a . C r i m . App. 2 0 0 0 ) . On r e t u r n t o 

remand, we a f f i r m e d Gamble's d e a t h s e n t e n c e . See Gamble v.  

S t a t e , 791 So. 2d a t 449. The A l a b a m a Supreme C o u r t and t h e 

U n i t e d S t a t e s Supreme C o u r t d e n i e d c e r t i o r a r i r e v i e w . See 

1 R u l e 32.10, A l a . R. C r i m . P., s t a t e s : "Any p a r t y may 
a p p e a l t h e d e c i s i o n o f a c i r c u i t c o u r t a c c o r d i n g t o t h e 
p r o c e d u r e s o f t h e A l a b a m a R u l e s o f A p p e l l a t e P r o c e d u r e t o t h e 
C o u r t o f C r i m i n a l A p p e a l s upon t a k i n g a t i m e l y a p p e a l as 
p r o v i d e d i n R u l e 4, A l a b a m a R u l e s o f A p p e l l a t e P r o c e d u r e . " 
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Gamble v. S t a t e (No. 1992229, M a r c h 2, 2 0 0 1 ) , and Gamble v.  

A l a b a m a , 534 U.S. 858 ( 2 0 0 1 ) . 

I n S e ptember 2002, Gamble f i l e d a p e t i t i o n f o r 

p o s t c o n v i c t i o n r e l i e f p u r s u a n t t o R u l e 32, A l a . R. C r i m . P., 

a t t a c k i n g h i s c o n v i c t i o n and s e n t e n c e . Gamble f i l e d amended 

p e t i t i o n s i n M a r c h 2003, November 2003, and November 2004. 

A f t e r an e v i d e n t i a r y h e a r i n g i n J u n e 2006, t h e c i r c u i t c o u r t 

i s s u e d a 131-page o r d e r f i n d i n g t h a t Gamble's t r i a l c o u n s e l 

h a d been i n e f f e c t i v e a t t h e p e n a l t y p h a s e o f Gamble's t r i a l 

b e c a u s e c o u n s e l d i d n o t i n v e s t i g a t e and p r e s e n t any m i t i g a t i n g 

e v i d e n c e and t h a t Gamble c o u l d no l o n g e r be s e n t e n c e d t o d e a t h 

b e c a u s e h i s more c u l p a b l e c o d e f e n d a n t , M a r c u s P r e s l e y , h a d h a d 

h i s s e n t e n c e commuted t o l i f e i m p r i s o n m e n t w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e b e c a u s e P r e s l e y was 16 y e a r s o f age a t 

t h e t i m e o f t h e m u r d e r s . The S t a t e a p p e a l e d t h e c i r c u i t 

c o u r t ' s o r d e r g r a n t i n g , i n p a r t , Gamble's R u l e 32 p e t i t i o n . 

See R u l e 4 ( b ) ( 1 ) , A l a . R. App. P., a n d R u l e 32.10, A l a . R. 

C r i m . P. Gamble a l s o a p p e a l e d f r o m t h e c i r c u i t c o u r t ' s o r d e r 

i n s o f a r as i t d e n i e d a c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l r e l a t e d t o t h e p e n a l t y p h a s e o f h i s c a p i t a l - m u r d e r 

t r i a l . 
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The S t a t e ' s e v i d e n c e a t Gamble's c a p i t a l - m u r d e r t r i a l 

showed t h e f o l l o w i n g : 

"On J u l y 25, 1996, Gamble and h i s a c c o m p l i c e s , 
M a r c u s P r e s l e y and S t e v e n M c K e n z i e , 2 r o b b e d 'John's 
280 Pawn,' a pawnshop on H i g h w a y 280 i n S h e l b y 
C o u n t y . D u r i n g t h e r o b b e r y , P r e s l e y k i l l e d J o h n 
B u r l e s o n , t h e owner o f t h e pawnshop, and J a n i c e 
L i t t l e t o n , an e m ployee o f t h e pawnshop, by s h o o t i n g 
them i n t h e head. A s u r v e i l l a n c e camera i n s i d e t h e 
pawnshop c a p t u r e d t h e e n t i r e r o b b e r y on v i d e o t a p e , 
i n c l u d i n g Gamble's p a r t i c i p a t i o n i n t h e r o b b e r y and 
t h e m u r d e r s and P r e s l e y ' s s h o o t i n g o f B u r l e s o n and 
L i t t l e t o n . 3 E v e n t s d e p i c t e d on t h e v i d e o t a p e 
r e v e a l e d t h a t a p p r o x i m a t e l y 30 m i n u t e s b e f o r e t h e 
r o b b e r y , P r e s l e y e n t e r e d t h e pawnshop, l o o k e d 
a r o u n d , and a s k e d B u r l e s o n a b o u t some m e r c h a n d i s e i n 
t h e s t o r e . P r e s l e y l e f t , a nd a t a p p r o x i m a t e l y 3:20 
p.m., he r e t u r n e d , t h i s t i m e a c c o m p a n i e d b y Gamble 
( M c K e n z i e d i d n o t come i n s i d e t h e pawnshop d u r i n g 
t h e r o b b e r y , b u t w a i t e d o u t s i d e i n t h e c a r ) . B o t h 
men were armed w i t h handguns. Gamble and P r e s l e y 
f o r c e d B u r l e s o n and L i t t l e t o n t o l i e down on t h e 
f l o o r b e h i n d t h e c o u n t e r w h i l e t h e y s p e n t 
a p p r o x i m a t e l y 30 m i n u t e s g o i n g t h r o u g h t h e pawnshop, 
t a k i n g j e w e l r y , g u ns, and c a s h f r o m t h e c a s h 
r e g i s t e r . B e f o r e l e a v i n g t h e s t o r e , P r e s l e y 
a p p r o a c h e d B u r l e s o n and L i t t l e t o n , who were s t i l l 
l y i n g on t h e f l o o r ; he l e a n e d o v e r t h e c o u n t e r , and 
f i r e d one s h o t . The v i d e o t a p e showed t h a t a f t e r 
P r e s l e y f i r e d t h e s h o t , h i s gun jammed. W h i l e he 
was t r y i n g t o u n j a m h i s gun, P r e s l e y t u r n e d and 
m o t i o n e d t o Gamble, who was s t a n d i n g j u s t o u t s i d e 
t h e f r o n t d o o r . Gamble w a l k e d t o where P r e s l e y was 
s t a n d i n g , and t h e n r e t u r n e d t o t h e f r o n t d o o r . 
P r e s l e y f i r e d h i s gun a t t h e v i c t i m s a s e c o n d t i m e ; 
h i s gun a g a i n jammed. A t t h a t p o i n t , Gamble began 
p i c k i n g up u n s p e n t b u l l e t s t h a t h a d f a l l e n o u t o f 
P r e s l e y ' s gun when P r e s l e y was t r y i n g t o u n j am i t . 
P r e s l e y f i r e d one more s h o t a t t h e v i c t i m s . The 
v i d e o t a p e showed t h a t Gamble t h e n l e a n e d o v e r t h e 
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c o u n t e r and l o o k e d a t t h e v i c t i m s on t h e f l o o r . The 
two men t h e n q u i c k l y l e f t t h e pawnshop. 

" T e s t i m o n y r e v e a l e d t h a t P r e s l e y s h o t B u r l e s o n 
t w i c e i n t h e h e a d a n d L i t t l e t o n once i n t h e h e a d . 
B u r l e s o n was d e a d when t h e p o l i c e a r r i v e d a t t h e 
pawnshop. L i t t l e t o n was s t i l l a l i v e when t h e p o l i c e 
a r r i v e d , b u t she d i e d l a t e r t h a t day a t t h e h o s p i t a l 
f r o m t h e g u n s h o t wound. 

"The day f o l l o w i n g t h e r o b b e r y - m u r d e r s , Gamble 
and h i s a c c o m p l i c e s t r a v e l e d b y bus t o B o s t o n , 
M a s s a c h u s e t t s , where t h e y r e m a i n e d f o r a p p r o x i m a t e l y 
one week. M c K e n z i e was a r r e s t e d i n B o s t o n on A u g u s t 
1, 1996. I n f o r m a t i o n g i v e n t o p o l i c e by M c K e n z i e 
l e d t o t h e a r r e s t s o f Gamble and P r e s l e y on A u g u s t 
9, 1996, i n N o r f o l k , V i r g i n i a . B o t h Gamble and 
P r e s l e y gave s t a t e m e n t s t o p o l i c e o f f i c e r s i n 
V i r g i n i a b e f o r e t h e y were r e t u r n e d t o A l a b a m a . On 
A u g u s t 19, 1996, Gamble and P r e s l e y gave s e c o n d 
s t a t e m e n t s t o i n v e s t i g a t o r s w i t h t h e S h e l b y C o u n t y , 
A l a b a m a , S h e r i f f ' s O f f i c e . I t e m s i d e n t i f i e d as 
b e i n g s t o l e n f r o m t h e pawnshop were f o u n d i n t h e 
p o s s e s s i o n o f M c K e n z i e , Gamble, and P r e s l e y a f t e r 
t h e i r a r r e s t s . Some o f t h e i t e m s s t o l e n f r o m t h e 
pawnshop were a l s o f o u n d i n Gamble's m o t h e r ' s house 
i n B i r m i n g h a m . 

2"The r e c o r d shows t h a t M c K e n z i e , who w a i t e d 
o u t s i d e o f t h e pawnshop i n t h e c a r d u r i n g t h e 
r o b b e r y and m u r d e r s , p l e a d e d g u i l t y , p u r s u a n t t o a 
p l e a a g r e e m e n t w i t h t h e S t a t e , t o two c o u n t s o f 
mu r d e r . 

3 " T h e r e was no a u d i o on t h e v i d e o t a p e . " 

Gamble, 791 So. 2d a t 415-16 ( f o o t n o t e o m i t t e d ) . 

5 



CR-06-2274 

S t a n d a r d o f R e v i e w 

"When r e v i e w i n g a c i r c u i t c o u r t ' s r u l i n g on a 
R u l e 32 p e t i t i o n , we a p p l y an a b u s e - o f - d i s c r e t i o n 
s t a n d a r d . Reed v. S t a t e , 748 So. 2d 231 ( A l a . C r i m . 
App. 1 9 9 9 ) . On d i r e c t a p p e a l we r e v i e w e d t h e r e c o r d 
f o r p l a i n e r r o r ; however, t h e p l a i n - e r r o r s t a n d a r d 
o f r e v i e w does n o t a p p l y t o a R u l e 32 p r o c e e d i n g 
a t t a c k i n g a d e a t h s e n t e n c e . See H i l l v. S t a t e , 695 
So. 2d 1223 ( A l a . C r i m . App. 1 9 9 7 ) . " 

F e r g u s o n v. S t a t e , 13 So. 3d 418, 424 ( A l a . C r i m . App. 2 0 0 8 ) . 

However, "when t h e f a c t s a r e u n d i s p u t e d and an a p p e l l a t e c o u r t 

i s p r e s e n t e d w i t h p u r e q u e s t i o n s o f l a w , t h a t c o u r t ' s r e v i e w 

i n a R u l e 32 p r o c e e d i n g i s de nov o . " Ex p a r t e W h i t e , 792 So. 

2d 1097, 1098 ( A l a . 2 0 0 1 ) . The de novo s t a n d a r d g i v e s no 

d e f e r e n c e t o t h e l o w e r c o u r t ' s f i n d i n g s . See Hooks v. S t a t e , 

21 So. 3d 772 ( A l a . C r i m . App. 2 0 0 8 ) . 

I . 

The S t a t e a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

c o n c l u d i n g t h a t Gamble's t r i a l c o u n s e l were i n e f f e c t i v e f o r 

f a i l i n g t o i n v e s t i g a t e a nd p r e s e n t m i t i g a t i o n e v i d e n c e a t t h e 

p e n a l t y p h a s e o f h i s c a p i t a l - m u r d e r t r i a l . 

When e v a l u a t i n g c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l , we u s e t h e s t a n d a r d a r t i c u l a t e d by t h e U n i t e d S t a t e s 

Supreme C o u r t i n S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 668 

( 1 9 8 4 ) . I n o r d e r t o p r o v e t h a t c o u n s e l was i n e f f e c t i v e , t h e 
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p e t i t i o n e r must show t h a t : (1) c o u n s e l ' s p e r f o r m a n c e was 

i n e f f e c t i v e ; and (2) he was p r e j u d i c e d b y t h e i n e f f e c t i v e 

p e r f o r m a n c e . 

" J u d i c i a l s c r u t i n y o f c o u n s e l ' s p e r f o r m a n c e must 
be h i g h l y d e f e r e n t i a l . I t i s a l l t o o t e m p t i n g f o r 
a d e f e n d a n t t o s e c o n d - g u e s s c o u n s e l ' s a s s i s t a n c e 
a f t e r c o n v i c t i o n o r a d v e r s e s e n t e n c e , and i t i s a l l 
t o o e a s y f o r a c o u r t , e x a m i n i n g c o u n s e l ' s d e f e n s e 
a f t e r i t has p r o v e d u n s u c c e s s f u l , t o c o n c l u d e t h a t 
a p a r t i c u l a r a c t o r o m i s s i o n o f c o u n s e l was 
u n r e a s o n a b l e . C f . E n g l e v. I s a a c , 456 U.S. 107, 
133-34 ( 1 9 8 2 ) . A f a i r a s s e s s m e n t o f a t t o r n e y 
p e r f o r m a n c e r e q u i r e s t h a t e v e r y e f f o r t be made t o 
e l i m i n a t e t h e d i s t o r t i n g e f f e c t s o f h i n d s i g h t , t o 
r e c o n s t r u c t t h e c i r c u m s t a n c e s o f c o u n s e l ' s 
c h a l l e n g e d c o n d u c t , and t o e v a l u a t e t h e c o n d u c t f r o m 
c o u n s e l ' s p e r s p e c t i v e a t t h e t i m e . B e c a u s e o f t h e 
d i f f i c u l t i e s i n h e r e n t i n m a k i n g t h e e v a l u a t i o n , a 
c o u r t must i n d u l g e a s t r o n g p r e s u m p t i o n t h a t 
c o u n s e l ' s c o n d u c t f a l l s w i t h i n t h e w i d e r a n g e o f 
r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , t h e 
d e f e n d a n t must overcome t h e p r e s u m p t i o n t h a t , u n d e r 
t h e c i r c u m s t a n c e s , t h e c h a l l e n g e d a c t i o n 'might be 
c o n s i d e r e d s o u n d t r i a l s t r a t e g y . ' See M i c h e l v.  
L o u i s i a n a , [350 U.S. 9 1 ] , a t 101 [ ( 1 9 5 5 ) ] . T h e r e 
a r e c o u n t l e s s ways t o p r o v i d e e f f e c t i v e a s s i s t a n c e 
i n any g i v e n c a s e . Even t h e b e s t c r i m i n a l d e f e n s e 
a t t o r n e y s w o u l d n o t d e f e n d a p a r t i c u l a r c l i e n t i n 
t h e same way." 

S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. a t 689. 

" [ T ] h e p u r p o s e o f i n e f f e c t i v e n e s s r e v i e w i s n o t t o 
g r a d e c o u n s e l ' s p e r f o r m a n c e . See S t r i c k l a n d [v.  
W a s h i n g t o n ] , [466 U.S. 668,] 104 S.Ct. [2052] a t 
2065 [ ( 1 9 8 4 ) ] ; s e e a l s o W h i t e v. S i n g l e t a r y , 972 
F.2d 1218, 1221 ( 1 1 t h C i r . 1992) ('We a r e n o t 
i n t e r e s t e d i n g r a d i n g l a w y e r s ' p e r f o r m a n c e s ; we a r e 
i n t e r e s t e d i n w h e t h e r t h e a d v e r s a r i a l p r o c e s s a t 
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t r i a l , i n f a c t , w o r k e d a d e q u a t e l y . ' ) . We r e c o g n i z e 
t h a t ' [ r ] e p r e s e n t a t i o n i s an a r t , and an a c t o r 
o m i s s i o n t h a t i s u n p r o f e s s i o n a l i n one c a s e may be 
s o u n d o r e v e n b r i l l i a n t i n a n o t h e r . ' S t r i c k l a n d , 104 
S.Ct. a t 2067. D i f f e r e n t l a w y e r s have d i f f e r e n t 
g i f t s ; t h i s f a c t , as w e l l as d i f f e r i n g c i r c u m s t a n c e s 
f r o m c a s e t o c a s e , means t h e r a n g e o f what m i g h t be 
a r e a s o n a b l e a p p r o a c h a t t r i a l must be b r o a d . To 
s t a t e t h e o b v i o u s : t h e t r i a l l a w y e r s , i n e v e r y c a s e , 
c o u l d have done s o m e t h i n g more o r s o m e t h i n g 
d i f f e r e n t . So, o m i s s i o n s a r e i n e v i t a b l e . B u t , t h e 
i s s u e i s n o t what i s p o s s i b l e o r 'what i s p r u d e n t o r 
a p p r o p r i a t e , b u t o n l y what i s c o n s t i t u t i o n a l l y 
c o m p e l l e d . ' B u r g e r v. Kemp, 483 U.S. 776, 107 S.Ct. 
3114, 3126, 97 L.Ed.2d 638 ( 1 9 8 7 ) . " 

C h a n d l e r v. U n i t e d S t a t e s , 218 F.3d 1305, 1318-19 ( 1 1 t h C i r . 

2000) ( f o o t n o t e s o m i t t e d ) . 

I n r e g a r d t o an a t t o r n e y ' s d u t y t o i n v e s t i g a t e , we have 

s t a t e d : 

" W h i l e c o u n s e l has a d u t y t o i n v e s t i g a t e i n an 
a t t e m p t t o l o c a t e e v i d e n c e f a v o r a b l e t o t h e 
d e f e n d a n t , ' t h i s d u t y o n l y r e q u i r e s a r e a s o n a b l e 
i n v e s t i g a t i o n . ' S i n g l e t o n v. T h i g p e n , 847 F.2d 668, 
669 ( 1 1 t h C i r . ( A l a . ) 1 9 8 8 ) , c e r t . d e n i e d , 488 U.S. 
1019, 109 S.Ct. 822, 102 L.Ed.2d 812 (1989) 
( e m p h a s i s a d d e d ) . See S t r i c k l a n d , 466 U.S. a t 691, 
104 S.Ct. a t 2066; M o r r i s o n v. S t a t e , 551 So.2d 435 
( A l a . C r . App. 1 9 8 9 ) , c e r t . d e n i e d , 495 U.S. 911, 
110 S.Ct. 1938, 109 L.Ed.2d 301 ( 1 9 9 0 ) . C o u n s e l ' s 
o b l i g a t i o n i s t o c o n d u c t a ' s u b s t a n t i a l 
i n v e s t i g a t i o n i n t o e a c h o f t h e p l a u s i b l e l i n e s o f 
d e f e n s e . ' S t r i c k l a n d , 466 U.S. a t 681, 104 S.Ct. a t 
2061 ( e m p h a s i s a d d e d ) . 'A s u b s t a n t i a l i n v e s t i g a t i o n 
i s j u s t what t h e t e r m i m p l i e s ; i t does n o t demand 
t h a t c o u n s e l d i s c o v e r e v e r y s h r e d o f e v i d e n c e b u t 
t h a t a r e a s o n a b l e i n q u i r y i n t o a l l p l a u s i b l e 
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d e f e n s e s be made.' I d . , 466 U.S. a t 686, 104 S.Ct. 
a t 2063." 

J o n e s v. S t a t e , 753 So. 2d 1174, 1191 ( A l a . C r i m . App. 1 9 9 9 ) . 

More r e c e n t l y , t h e U n i t e d S t a t e Supreme C o u r t i n W i g g i n s 

v. S m i t h , 539 U.S. 510 ( 2 0 0 3 ) , a d d r e s s e d a c l a i m t h a t c o u n s e l 

was i n e f f e c t i v e f o r f a i l i n g t o a d e q u a t e l y i n v e s t i g a t e and 

p r e s e n t m i t i g a t i o n e v i d e n c e . The W i g g i n s C o u r t f o u n d t h a t 

c o u n s e l ' s p e r f o r m a n c e was i n e f f e c t i v e b e c a u s e c o u n s e l f a i l e d 

t o i n v e s t i g a t e and p r e s e n t e v i d e n c e t h a t W i g g i n s h a d a 

d y s f u n c t i o n a l and b l e a k u p b r i n g i n g , t h a t he s u f f e r e d f r o m 

s u b s t a n t i a l p h y s i c a l and s e x u a l a b u s e , and t h a t he had m e n t a l 

d e f i c i e n c i e s . The C o u r t s t a t e d : 

" P e t i t i o n e r t h u s has t h e k i n d o f t r o u b l e d h i s t o r y we 
have d e c l a r e d r e l e v a n t t o a s s e s s i n g a d e f e n d a n t ' s 
m o r a l c u l p a b i l i t y . P e n r y v. L y n a u g h , 492 U.S. 302, 
319 (1989) ( ' " [ E ] v i d e n c e a b o u t t h e d e f e n d a n t ' s 
b a c k g r o u n d and c h a r a c t e r i s r e l e v a n t b e c a u s e o f t h e 
b e l i e f , l o n g h e l d b y t h i s s o c i e t y , t h a t d e f e n d a n t s 
who commit c r i m i n a l a c t s t h a t a r e a t t r i b u t a b l e t o a 
d i s a d v a n t a g e d b a c k g r o u n d ... may be l e s s c u l p a b l e 
t h a n d e f e n d a n t s who have no s u c h e x c u s e " ' ) ; see a l s o 
E d d i n g s v. Oklahoma, 455 U.S. 104, 112 (1982) 
( n o t i n g t h a t c o n s i d e r a t i o n o f t h e o f f e n d e r ' s l i f e 
h i s t o r y i s a ' " p a r t o f t h e p r o c e s s o f i n f l i c t i n g t h e 
p e n a l t y o f d e a t h " ' ) ; L o c k e t t v. O h i o , 438 U.S. 586, 
604 (1978) ( i n v a l i d a t i n g O h i o l a w t h a t d i d n o t 
p e r m i t c o n s i d e r a t i o n o f a s p e c t s o f a d e f e n d a n t ' s 
b a c k g r o u n d ) . " 

539 U.S. a t 535. The C o u r t f u r t h e r s t a t e d : 
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" I n f i n d i n g t h a t [ t r i a l c o u n s e l ' s ] i n v e s t i g a t i o n 
d i d n o t meet S t r i c k l a n d ' s p e r f o r m a n c e s t a n d a r d s , we 
e m p h a s i z e t h a t S t r i c k l a n d does n o t r e q u i r e c o u n s e l 
t o i n v e s t i g a t e e v e r y c o n c e i v a b l e l i n e o f m i t i g a t i n g 
e v i d e n c e no m a t t e r how u n l i k e l y t h e e f f o r t w o u l d be 
t o a s s i s t t h e d e f e n d a n t a t s e n t e n c i n g . N o r does 
S t r i c k l a n d r e q u i r e d e f e n s e c o u n s e l t o p r e s e n t 
m i t i g a t i n g e v i d e n c e a t s e n t e n c i n g i n e v e r y c a s e . 
B o t h c o n c l u s i o n s w o u l d i n t e r f e r e w i t h t h e 
' c o n s t i t u t i o n a l l y p r o t e c t e d i n d e p e n d e n c e o f c o u n s e l ' 
a t t h e h e a r t o f S t r i c k l a n d , 466 U.S., a t 689. We 
b a s e o u r c o n c l u s i o n on t h e much more l i m i t e d 
p r i n c i p l e t h a t ' s t r a t e g i c c h o i c e s made a f t e r l e s s 
t h a n c o m p l e t e i n v e s t i g a t i o n a r e r e a s o n a b l e ' o n l y t o 
t h e e x t e n t t h a t ' r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t s 
s u p p o r t t h e l i m i t a t i o n s on i n v e s t i g a t i o n . ' I d . , a t 
690-691. A d e c i s i o n n o t t o i n v e s t i g a t e t h u s 'must 
be d i r e c t l y a s s e s s e d f o r r e a s o n a b l e n e s s i n a l l t h e 
c i r c u m s t a n c e s . ' I d . , a t 691. 

" C o u n s e l ' s i n v e s t i g a t i o n i n t o W i g g i n s ' 
b a c k g r o u n d d i d n o t r e f l e c t r e a s o n a b l e p r o f e s s i o n a l 
j u d g m e n t . T h e i r d e c i s i o n t o e n d t h e i r i n v e s t i g a t i o n 
when t h e y d i d was n e i t h e r c o n s i s t e n t w i t h t h e 
p r o f e s s i o n a l s t a n d a r d s t h a t p r e v a i l e d i n 1989, n o r 
r e a s o n a b l e i n l i g h t o f t h e e v i d e n c e c o u n s e l 
u n c o v e r e d i n t h e s o c i a l s e r v i c e s r e c o r d s - - e v i d e n c e 
t h a t w o u l d have l e d a r e a s o n a b l y c o m p e t e n t a t t o r n e y 
t o i n v e s t i g a t e f u r t h e r . " 

539 U.S. a t 533-34. 

I n W i l l i a m s v. T a y l o r , 529 U.S. 362 ( 2 0 0 0 ) , t h e U n i t e d 

S t a t e s Supreme C o u r t f o u n d t h a t c o u n s e l ' s p e r f o r m a n c e was 

d e f i c i e n t b e c a u s e c o u n s e l d i d n o t b e g i n t o i n v e s t i g a t e 

m i t i g a t i o n e v i d e n c e u n t i l a week b e f o r e t r i a l a nd c o u n s e l 

" f a i l e d t o c o n d u c t an i n v e s t i g a t i o n t h a t w o u l d have u n c o v e r e d 
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e x t e n s i v e r e c o r d s g r a p h i c a l l y d e s c r i b i n g W i l l i a m s ' n i g h t m a r i s h 

c h i l d h o o d , n o t b e c a u s e o f any s t r a t e g i c c a l c u l a t i o n b u t 

b e c a u s e t h e y i n c o r r e c t l y t h o u g h t t h a t s t a t e l a w b a r r e d a c c e s s 

t o s u c h r e c o r d s . " 529 U.S. a t 395. 

"The U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h 
C i r c u i t has h e l d t h a t t r i a l c o u n s e l ' s f a i l u r e t o 
i n v e s t i g a t e t h e p o s s i b i l i t y o f m i t i g a t i n g e v i d e n c e 
i s , p e r s e , d e f i c i e n t p e r f o r m a n c e . See H o r t o n v.  
Z a n t , 941 F.2d 1449, 1462 ( 1 1 t h C i r . 1991) ('our 
c a s e l a w r e j e c t s t h e n o t i o n t h a t a " s t r a t e g i c " 
d e c i s i o n c a n be r e a s o n a b l e when t h e a t t o r n e y has 
f a i l e d t o i n v e s t i g a t e h i s o p t i o n s and make a 
r e a s o n a b l e c h o i c e b e t w e e n t h e m ' ) , c e r t . d e n i e d , 503 
U.S. 952, 112 S.Ct. 1516, 117 L.Ed.2d 652 ( 1 9 9 2 ) ; 
s e e , a l s o , J a c k s o n v. H e r r i n g , 42 F.3d 1350, 1366-68 
( 1 1 t h C i r . ) ( ' A l t h o u g h c o u n s e l n e e d n o t " i n v e s t i g a t e 
e v e r y e v i d e n t i a r y l e a d , " he must g a t h e r enough 
k n o w l e d g e o f t h e p o t e n t i a l m i t i g a t i o n e v i d e n c e t o 
a r r i v e a t an " i n f o r m e d j u d g m e n t " i n m a k i n g [ t h e 
d e c i s i o n n o t t o p r e s e n t s u c h e v i d e n c e ] [A] 
l e g a l d e c i s i o n t o f o r g o a m i t i g a t i o n p r e s e n t a t i o n 
c a n n o t be r e a s o n a b l e i f i t i s u n s u p p o r t e d b y 
s u f f i c i e n t i n v e s t i g a t i o n . ' ) ( e m p h a s i s added; 
c i t a t i o n s o m i t t e d ) , c e r t . d i s m i s s e d , 515 U.S. 1189, 

116 S.Ct. 38, 132 L.Ed.2d 919 ( 1 9 9 5 ) . " 

Ex p a r t e L a n d , 775 So. 2d 847, 853-54 ( A l a . 2000) . I n J a c k s o n 

v. H e r r i n g , 42 F.3d 1350 ( 1 1 t h C i r . 1 9 9 5 ) , t h e U n i t e d S t a t e s 

C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t s t a t e d : 
" I n c a s e s where s e n t e n c i n g c o u n s e l d i d n o t 

c o n d u c t enough i n v e s t i g a t i o n t o f o r m u l a t e an 
a c c u r a t e l i f e p r o f i l e o f a d e f e n d a n t , we have h e l d 
t h e r e p r e s e n t a t i o n b e n e a t h p r o f e s s i o n a l l y c o m p e t e n t 
s t a n d a r d s . See, e.g., B l a n c o [v. S i n g l e t a r y ] , 943 
F.2d [1477] 1501-03 [ ( 1 1 t h C i r . 1 9 91)] ( c o u n s e l ' s 
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o p e r f o r m a n c e d e f i c i e n t where h i s s o l e a t t e m p t t 
p r o c u r e m i t i g a t i o n w i t n e s s e s f o r p e n a l t y p h a s e was 
t o l e a v e messages f o r t h e w i t n e s s e s a n d a w a i t t h e i r 
r e s p o n s e s , and he t h u s u l t i m a t e l y c o n d u c t e d no 
i n t e r v i e w s ) ; H a r r i s [v. D u g g e r ] , 874 F.2d [756] 763 
[ ( 1 1 t h C i r . 1989)] ( c o u n s e l d e f i c i e n t where he d i d 
n o t i n v e s t i g a t e d e f e n d a n t ' s f a m i l y , s c h o l a s t i c , 
m i l i t a r y and employment b a c k g r o u n d ) ; M i d d l e t o n [v.  
D u g g e r ] , 849 F.2d [491] 493 [ ( 1 1 t h C i r . 1988)] 
( p e r f o r m a n c e d e f i c i e n t where ' t r i a l c o u n s e l 
c o n d u c t e d a l m o s t no b a c k g r o u n d i n v e s t i g a t i o n , 
d e s p i t e d i s c u s s i o n s w i t h M i d d l e t o n c o n c e r n i n g t h e 
e x i s t e n c e o f s u c h m i t i g a t i n g e v i d e n c e ' as 
p s y c h i a t r i c p r o b l e m s , b r u t a l c h i l d h o o d , p h y s i c a l , 
s e x u a l and d r u g a b u s e , and l o w I . Q . ) ; A r m s t r o n g [v. 
D u g g e r ] , 833 F.2d [1430] 1433-34 [ ( 1 1 t h C i r . 1987)] 
( p e r f o r m a n c e d e f i c i e n t where t r i a l c o u n s e l ' s 
i n v e s t i g a t i o n o f m i t i g a t i n g e v i d e n c e was l i m i t e d t o 
s i n g l e c o n v e r s a t i o n w i t h d e f e n d a n t and h i s p a r e n t s , 
and a n o t h e r c o n v e r s a t i o n w i t h d e f e n d a n t ' s p a r o l e 

o f f i c e r ) . " 

42 F.3d a t 1367. 

W i t h t h e s e p r i n c i p l e s i n m i n d , we r e v i e w t h e c i r c u i t 

c o u r t ' s d e t a i l e d f i n d i n g s i n r e g a r d t o t h i s c l a i m . The 

c i r c u i t c o u r t made t h e f o l l o w i n g f i n d i n g s o f f a c t : 
" T h i s C o u r t makes t h e f o l l o w i n g f i n d i n g s o f f a c t as 
t o what e a c h c o u n s e l d i d , and f a i l e d t o do, a t 
Gamble's c a p i t a l m u r d e r t r i a l i n r e g a r d s t o 
i n v e s t i g a t i n g and p r e s e n t i n g m i t i g a t i n g e v i d e n c e f o r 
t h e j u r y ' s c o n s i d e r a t i o n . As t o Mr. H a r r y L y o n , 
t h i s C o u r t f i n d s t h a t Gamble's c a s e was t h e f i r s t 
c a s e i n w h i c h Mr. L y o n p a r t i c i p a t e d i n t h e p e n a l t y 
p h a s e o f a c a p i t a l t r i a l . T h i s C o u r t f i n d s , b a s e d 
on Mr. L y o n ' s own a d m i s s i o n s , t h a t p r i o r t o Gamble's 
c a s e , he d i d n o t know what m i t i g a t i o n e v i d e n c e was, 
how t o o b t a i n m i t i g a t i n g e v i d e n c e , o r what 
m i t i g a t i n g e v i d e n c e was a d m i s s i b l e d u r i n g t h e 
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p e n a l t y p h a s e o f a c a p i t a l t r i a l . T h i s C o u r t f i n d s 
t h a t Mr. L y o n f a i l e d t o v i s i t o r see h i s c l i e n t a t 
t h e l o c a l j a i l p r i o r t o t r i a l a nd t h a t t h e e x t e n t o f 
h i s i n t e r a c t i o n s w i t h h i s c l i e n t were c o n f i n e d t o 
m e e t i n g s i n t h e c o u r t r o o m d u r i n g v a r i o u s p r e t r i a l 
h e a r i n g s , t h i s C o u r t f i n d s t h a t Mr. L y o n d i d n o t 
meet any f a m i l y members o r f r i e n d s o f t h e Gamble 
f a m i l y u n t i l t h e t r i a l h a d s t a r t e d . T h i s C o u r t 
f i n d s t h a t Mr. L y o n ' s s t a t e m e n t t h a t he and 
c o - c o u n s e l ' w o r k e d on t h e w h o l e c a s e as a t e a m , ' t o 
be i n a c c u r a t e . T h i s C o u r t f i n d s t h a t Mr. L y o n t o o k 
a l m o s t no r o l e i n t h e i n v e s t i g a t i o n o f m i t i g a t i n g 
e v i d e n c e : Mr. L y o n made no e f f o r t t o c o n t a c t f a m i l y 
members; Mr. L y o n made no e f f o r t t o c o n t a c t f r i e n d s ; 
Mr. L y o n made no e f f o r t t o c o n t a c t f o r m e r t e a c h e r s ; 
and Mr. L y o n made no e f f o r t t o o b t a i n any r e c o r d s 
p e r t a i n i n g t o Gamble o r h i s f a m i l y . 

"To t h e e x t e n t t h a t Mr. L y o n b i l l e d t h e S t a t e o f 
Ala b a m a f o r 61 h o u r s o f o u t - o f - c o u r t p r e p a r a t i o n f o r 
m i t i g a t i o n , t h i s C o u r t f i n d s t h a t n o t one b i l l e d 
h o u r r e f l e c t e d f a c t u a l i n v e s t i g a t i o n i n t o p o t e n t i a l 
m i t i g a t i n g e v i d e n c e . T h i s C o u r t n o t e s t h a t t h e 
f i r s t e n t r y r e g a r d i n g p r e p a r a t i o n f o r m i t i g a t i o n 
o c c u r s l e s s t h a n two months b e f o r e Gamble's t r i a l . 
E x c e p t f o r w a t c h i n g t h e t r i a l o f P r e s l e y , Gamble's 
c o - d e f e n d a n t who was t r i e d f i r s t , Mr. L y o n b i l l e d 
a l m o s t e x c l u s i v e l y f o r ' l e g a l r e s e a r c h ' and 
' p r e p a r a t i o n f o r m i t i g a t i o n t r i a l . ' Mr. L y o n ' s 
b i l l i n g e n t r i e s e n t i t l e d ' p r e p a r a t i o n f o r 
m i t i g a t i o n , ' h o w e v e r, s i m p l y r e f l e c t a d d i t i o n a l 
l e g a l r e s e a r c h w i t h i n t e r m i t t e n t phone c a l l s t o 
c o c o u n s e l and l e a r n i n g what ' a g g r a v a t i n g t h i n g s , ' 
t h e S t a t e i n t e n d e d t o i n t r o d u c e a t Gamble's 
c a p i t a l - m u r d e r t r i a l . T h i s C o u r t a l s o f i n d s t h a t 
t h e m a j o r i t y o f h o u r s b i l l e d by Mr. L y o n i n 
' p r e p a r a t i o n f o r m i t i g a t i o n ' o c c u r r e d t h e same month 
as Gamble's c a p i t a l m urder t r i a l -- i n d e e d , t w e n t y 
h o u r s a r e b i l l e d as ' P r e p a r a t i o n f o r M i t i g a t i o n 
T r i a l ' a mere two d a y s b e f o r e t r i a l s t a r t e d . None 
o f t h e h o u r s s u b m i t t e d by Mr. L y o n were p a r t o f an 
a c t i v e i n v e s t i g a t i o n t o o b t a i n m i t i g a t i n g e v i d e n c e . 
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" T h i s C o u r t f i n d s t h a t Mr. L y o n ' s f a i l u r e s w i t h 
r e g a r d t o o b t a i n i n g and p r e s e n t i n g m i t i g a t i n g 
e v i d e n c e w e r e , i n p a r t , due t o an u n r e a s o n a b l e 
m i s u n d e r s t a n d i n g o f t h e s c o p e o f m i t i g a t i n g 
e v i d e n c e . Mr. L y o n r e a c h e d t h e c o n c l u s i o n t h a t , 
b e f o r e any m i t i g a t i n g e v i d e n c e was a d m i s s i b l e a t t h e 
p e n a l t y p h a s e , i t must f i t w i t h i n one o f t h e 
s t a t u t o r i l y - e n u m e r a t e d m i t i g a t i n g c i r c u m s t a n c e s 
o u t l i n e d a t § 1 3 A - 5 - 5 1 [ , A l a . Code 1 9 7 5 ] . The C o u r t 
r e a c h e s t h i s c o n c l u s i o n b a s e d on many f a c t o r s . 
F i r s t , Mr. L y o n t e s t i f i e d a t t h e R u l e 32 e v i d e n t i a r y 
h e a r i n g t h a t i t was 'my u n d e r s t a n d i n g o f t h e l a w , ' 
t h a t any p o t e n t i a l m i t i g a t i n g e v i d e n c e h a d t o f i t 
w i t h i n one o f t h e s t a t u t o r i l y d e f i n e d c i r c u m s t a n c e s 
o u t l i n e d b y t h e L e g i s l a t u r e . S e c o n d , Mr. L y o n ' s 
c l o s i n g argument t o t h e j u r y i n t h e p e n a l t y p h a s e 
c o n s i s t e d o f s i m p l y r e a d i n g and commenting on e a c h 
s t a t u t o r i l y - l i s t e d m i t i g a t i n g c i r c u m s t a n c e , w h e t h e r 
i t a p p l i e d t o Gamble and h i s c a s e o r n o t . And, 
t h i r d , Mr. L y o n e x p l a i n e d a t t h e R u l e 32 e v i d e n t i a r y 
h e a r i n g t h a t t h e r e was no b a s i s t o h i r e a m i t i g a t i o n 
s p e c i a l i s t i n Gamble's c a s e ' b e c a u s e t h e r e were no 
m i t i g a t i n g f a c t o r s t o p r e s e n t o t h e r t h a n t h e two 
s t a t u t o r y m i t i g a t i n g f a c t o r s t h a t I a r g u e d a t 
t r i a l . ' T h i s C o u r t f i n d s t h a t n o t o n l y d i d Mr. L y o n 
f a i l t o c o n t r i b u t e t o an i n v e s t i g a t i o n o f p o s s i b l e 
m i t i g a t i n g e v i d e n c e , b u t h i s c o n c l u s i o n s a b o u t what 
c o n s t i t u t e d m i t i g a t i o n , w e re, as a m a t t e r o f l a w , i n 
e r r o r . 

"  

" T h i s C o u r t f i n d s t h a t Mr. Morgan f i r s t 
a t t e m p t e d c o n t a c t w i t h t h e f a m i l y o f Gamble i n 
F e b r u a r y 1997, when he s e n t l e t t e r s t o Gamble's 
p a r e n t s . As a d m i t t e d b y Mr. Morgan, a t t h e t i m e he 
s e n t t h e s e l e t t e r s he was unaware o f t h e 
m e n t a l / e m o t i o n a l s t a t u s o f e i t h e r p a r e n t , t h e i r 
c o g n i t i v e l i m i t a t i o n s , o r t h e i r a l c o h o l and d r u g 
a b u s e . T h i s C o u r t f i n d s t h a t t h e n e x t s u b s t a n t i a l 
s t e p t o l o c a t e Gamble's f a m i l y was n o t u n d e r t a k e n by 
Mr. Morgan u n t i l November 1997, a mere e l e v e n d a y s 
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b e f o r e t h e s t a r t o f t h e t r i a l . T h i s C o u r t f u r t h e r 
f i n d s t h a t Mr. Morgan's a t t e m p t t o g a t h e r m i t i g a t i n g 
i n f o r m a t i o n c o n s i s t e d o f r a n d o m l y s t o p p i n g p e o p l e i n 
Gamble's n e i g h b o r h o o d and a s k i n g t h e s e p e o p l e i f 
t h e y knew Gamble, and, i f s o , what was t h e i r o p i n i o n 
o f h i m . Mr. Morgan h a d no b a s i s t o b e l i e v e t h a t any 
o f t h e p e o p l e he s t o p p e d and t a l k e d t o a c t u a l l y knew 
Gamble o r c o u l d p r o v i d e r e l i a b l e i n f o r m a t i o n . T h i s 
C o u r t f i n d s t h a t t h e e f f o r t s by c o u n s e l t o c o n t a c t 
t h e members o f Gamble's f a m i l y were m i n i m a l . T h i s 
C o u r t f u r t h e r f i n d s t h a t t h e methods c h o s e n t o 
l o c a t e Gamble's f a m i l y were i l l - c o n c e i v e d and h i g h l y 
u n l i k e l y t o p r o d u c e p o s i t i v e r e s u l t s . T h i s C o u r t 
a l s o f i n d s t h a t ' i n - t h e - f i e l d ' a t t e m p t s t o t a l k t o 
Gamble's f a m i l y d i d n o t o c c u r u n t i l t h e l a s t m i n u t e 
-- a t a t i m e where any i n f o r m a t i o n p r o v i d e d b y t h e 
f a m i l y c o u l d n o t be c o r r o b o r a t e d o r v e r i f i e d t h r o u g h 
t h e a c c u m u l a t i o n o f d o c u m e n t a r y e v i d e n c e . 

" T h i s C o u r t f i n d s t h a t Mr. Morgan h a d c l e a r 
n o t i c e t h a t Gamble h a d some l e v e l o f c o g n i t i v e 
l i m i t a t i o n . D e s p i t e t h i s k n o w l e d g e , t h i s C o u r t 
f i n d s t h a t c o u n s e l f a i l e d t o f o l l o w t h i s l e a d , 
i n s t e a d c h o o s i n g t o s u b m i t Gamble t o a c o m p e t e n c y 
and l e g a l i n s a n i t y a s s e s s m e n t . C o u n s e l t e s t i f i e d 
t h a t he h o p e d t h a t Gamble's e v a l u a t i o n w o u l d be t h e 
'one i n a t h o u s a n d t e s t s where t h e p s y c h i a t r i s t t h a t 
does t h e t e s t w o u l d s a y , uh huh, t h i s guy i s 
m e n t a l l y i l l . ' C o u n s e l c h o s e n o t t o t a l k t o any o f 
Gamble's t e a c h e r s who p r o v i d e d v a l u a b l e t e s t i m o n y a t 
t h e R u l e 32 e v i d e n t i a r y h e a r i n g , c h o s e n o t t o o b t a i n 
any e d u c a t i o n a l r e c o r d s w h i c h l i k e w i s e p r o v e d t o be 
v a l u a b l e e v i d e n c e a t t h e h e a r i n g , and c h o s e n o t t o 
s u b m i t Gamble t o c o g n i t i v e t e s t i n g w h i c h , when 
u n d e r t a k e n by p o s t - c o n v i c t i o n c o u n s e l , c o n c l u s i v e l y 
d e m o n s t r a t e d t h a t Gamble was c o g n i t i v e l y l i m i t e d . 

" T h i s C o u r t f i n d s t h a t c o u n s e l f a i l e d t o r e q u e s t 
any o f t h e m u l t i t u d e o f r e c o r d s c o n c e r n i n g Gamble 
and h i s f a m i l y t h a t were r e a d i l y a v a i l a b l e . C o u n s e l 
c o n c e d e s , and t h i s C o u r t f i n d s , t h a t c o u n s e l f a i l e d 
t o p r o c u r e Gamble's m e d i c a l r e c o r d s , e d u c a t i o n a l 
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r e c o r d s , f a m i l y r e c o r d s , s u c h as DHR [ D e p a r t m e n t o f 
Human R e s o u r c e s ] r e c o r d s , s o c i a l s e r v i c e o r w e l f a r e 
r e c o r d s , and j u v e n i l e d e p e n d e n c y o r f a m i l y c o u r t 
r e c o r d s . 

" T h i s C o u r t a g r e e s w i t h Mr. Morgan t h a t f o r 
t h e s e f a i l u r e s t h e r e was 'no e x c u s e . ' T h i s C o u r t 
f i n d s t h a t c o u n s e l f a i l e d t o i n v e s t i g a t e o r make 
f u r t h e r i n q u i r i e s r e g a r d i n g Gamble's f a t h e r , L e o 
Gamble, J r . T h i s C o u r t f i n d s t h a t c o u n s e l h a d 
k n o w l e d g e o f L e o Gamble's m i l i t a r y s e r v i c e i n 
V i e t n a m , h i s s u b s e q u e n t v i o l e n c e , e r r a t i c b e h a v i o r , 
and d r u g a n d a l c o h o l d e p e n d e n c i e s . T h i s C o u r t 
f i n d s , as c o u n s e l c o n c e d e d , t h a t c o u n s e l c o u l d n o t 
have j u d g e d t h e v a l u e o f p u r s u i n g m i t i g a t i o n 
e v i d e n c e c o n c e r n i n g h i s c l i e n t ' s f a t h e r h a v i n g n e v e r 
s e e n any o f t h e e x i s t i n g r e c o r d s o r d o c u m e n t a t i o n . 

"Mr. Morgan r e c o g n i z e d t h e n e e d t o h i r e a 
m i t i g a t i o n s p e c i a l i s t o r m i t i g a t i o n i n v e s t i g a t o r i n 
Gamble's c a s e . T h i s C o u r t f i n d s t h a t Gamble's t r i a l 
c o u n s e l a c t u a l l y f i l e d a m o t i o n s e e k i n g f u n d s f o r a 
m i t i g a t i o n i n v e s t i g a t o r , b u t a b a n d o n e d t h a t r e q u e s t . 
Mr. Morgan c o n c e d e s t h a t a m i t i g a t i o n s p e c i a l i s t 
c o u l d have o b t a i n e d t h e n e c e s s a r y r e c o r d s t h a t 
c o u n s e l f a i l e d t o s e e k , c o u l d have l o c a t e d t h e 
f a m i l y , c o u l d have t a l k e d t o t e a c h e r s , and c o u l d 
have t e s t i f i e d on b e h a l f o f f a m i l y members i n c a p a b l e 
o f t e s t i f y i n g i n a c o u r t r o o m . Mr. Morgan c o n c e d e s 
t h a t a m i t i g a t i o n e x p e r t s h o u l d have b e e n h i r e d i n 
Gamble's c a s e . T h i s C o u r t f i n d s t h a t t h e r e was no 
l e g i t i m a t e r e a s o n n o t t o s e e k t h e s e r v i c e s o f a 
m i t i g a t i o n s p e c i a l i s t , a nd t h a t t h e f a i l u r e t o do so 
d i d n o t r e s t on any t a c t i c a l o r s t r a t e g i c b a s i s . 

" T h i s C o u r t f i n d s t h a t Mr. Morgan d i d n o t meet 
w i t h members o f Gamble's f a m i l y u n t i l November 17, 
1997, ' r i g h t b e f o r e t h e t r i a l s t a r t e d . ' T h i s C o u r t 
f i n d s t h a t Mr. Morgan made an i n i t i a l a s s e s s m e n t t o 
c a l l some o f Gamble's f a m i l y members as w i t n e s s e s , 
b u t made t h i s a s s e s s m e n t a f t e r s p e a k i n g w i t h them, 
i n a g r o u p , f o r a p p r o x i m a t e l y t e n m i n u t e s . T h i s 
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C o u r t f u r t h e r f i n d s t h a t , a t t h i s l a s t m i n u t e , Mr. 
Morgan h a d no i d e a what he w a n t e d t h e f a m i l y members 
t o t e s t i f y a b o u t b e c a u s e no m i t i g a t i o n i n v e s t i g a t i o n 
h a d b e e n c o n d u c t e d . T h i s C o u r t f i n d s t h a t t h e 
u l t i m a t e d e c i s i o n n o t t o c a l l any w i t n e s s e s t o 
t e s t i f y a t t h e p e n a l t y p h a s e o f Gamble's t r i a l was 
n o t a s t r a t e g i c o r t a c t i c a l d e c i s i o n , as s u g g e s t e d 
by t h e S t a t e , b u t , i n c o u n s e l ' s own w o r d s , 'we j u s t 
d i d n ' t have enough i n f o r m a t i o n b e c a u s e we d i d n ' t g e t 
a m i t i g a t i o n s p e c i a l i s t . ' A t one p o i n t i n Mr. 
Morgan's t e s t i m o n y , he commented t h a t he h a d ' t h e 
i m p r e s s i o n t h a t s o m e t i m e s i t was p o s s i b l e t h a t 
m i t i g a t i o n h u r t t h e c a s e , t h a t t h e y w o u l d have b e e n 
b e t t e r o f f w i t h o u t i t . ' P e r h a p s s u c h a c a s e e x i s t s . 
Any s u c h ' i m p r e s s i o n ' o r ' d e c i s i o n ' a b o u t t h e m e r i t s 
o f p r e s e n t i n g m i t i g a t i n g e v i d e n c e o r n o t can o n l y be 
made a f t e r a r e a s o n a b l e i n v e s t i g a t i o n i n t o 
m i t i g a t i o n , a nd i n t h e a b s e n c e o f a r e a s o n a b l e 
m i t i g a t i o n i n v e s t i g a t i o n , s u c h d e c i s i o n s c a n n o t 
r e a s o n a b l y be made by c o u n s e l . 

" H a v i n g made t h e f o r e g o i n g f i n d i n g s o f f a c t , 
t h i s C o u r t a p p l i e s t h e r e l e v a n t l a w t o t h e s e f a c t s 
t o d e t e r m i n e i f t h e p e r f o r m a n c e o f Gamble's t r i a l 
c o u n s e l was c o n s t i t u t i o n a l l y d e f i c i e n t . T h i s C o u r t 
r e c o g n i z e s t h a t f e d e r a l c o u r t s o f a p p e a l s have 
a n a l y z e d c o u n s e l ' s p e r f o r m a n c e i n a c a s e , i n c l u d i n g 
c a s e s p r i o r t o t h e p u b l i c a t i o n o f t h e 1989 ABA 
G u i d e l i n e s f o r c o u n s e l i n c a p i t a l c a s e s , b y c i t i n g 
b o t h t h e 1989 and 2003 ABA G u i d e l i n e s f o r t h e 
A p p o i n t m e n t and P e r f o r m a n c e o f D e f e n s e C o u n s e l i n 
D e a t h P e n a l t y C a s e s . See e.g., D i c k e r s o n v. B a g l e v , 
453 F.3d 690 ( 6 t h C i r . 2 0 0 6 ) ; H a m b l i n v. M i t c h e l l , 
354 F.3d 482 ( 6 t h C i r . 2 0 0 3 ) . They do so u n d e r t h e 
t h e o r y t h a t t h e 1989 and 2003 ABA G u i d e l i n e s a r e 
' n o t a s p i r a t i o n a l i n t h e s e n s e t h a t t h e y r e p r e s e n t 
norms n e w l y d i s c o v e r e d a f t e r S t r i c k l a n d . ' b u t a r e 
i n s t e a d s i m p l y ' t h e c l e a r e s t e x p o s i t i o n o f c o u n s e l ' s 
d u t i e s a t t h e p e n a l t y p h a s e o f a c a p i t a l c a s e , ' 
H a m b l i n , s u p r a , 354 F.3d a t 487, 488. These d u t i e s 
a r e r o o t e d i n S t r i c k l a n d as w e l l as l o n g s t a n d i n g , 
common-sense p r i n c i p l e s o f r e p r e s e n t a t i o n u n d e r s t o o d 
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by c o m p e t e n t c o u n s e l i n d e a t h - p e n a l t y c a s e s . 
N o t a b l y , i n R o m p i l l a v. B e a r d , 545 U.S. 374 ( 2 0 0 5 ) , 
t h e U n i t e d S t a t e s Supreme C o u r t seemed t o a d o p t t h i s 
a p p r o a c h , an d a p p l i e d t h e 1989 and 2003 ABA 
G u i d e l i n e s as t h e g u i d i n g r u l e s and s t a n d a r d s t o a 
c a s e whose t r i a l o c c u r r e d b e f o r e t h e p u b l i c a t i o n o f 
t h e 1989 ABA G u i d e l i n e s . [ 2 ] T h i s C o u r t n e e d n o t 
r e s o l v e s u c h w e i g h t y q u e s t i o n s ; Gamble was t r i e d i n 
November 1997. The 1989 ABA G u i d e l i n e s f o r t h e 
A p p o i n t m e n t and P e r f o r m a n c e o f C o u n s e l i n D e a t h 
P e n a l t y C a s e s were i n e x i s t e n c e a t t h e t i m e o f 
Gamble's t r i a l . T h e r e f o r e , t h i s C o u r t w i l l u s e t h e 
1989 ABA G u i d e l i n e s , and f o r e g o t h e 2003 ABA 
G u i d e l i n e s , t o a s s i s t i t i n r e s o l v i n g t h e q u e s t i o n 
w h e t h e r Gamble's t r i a l c o u n s e l ' s p e r f o r m a n c e met 
p r e v a i l i n g p r o f e s s i o n a l norms. 

" G u i d e l i n e 11.4.1 o f t h e 1989 A m e r i c a n B a r 
A s s o c i a t i o n G u i d e l i n e s f o r t h e A p p o i n t m e n t and 
P e r f o r m a n c e o f C o u n s e l i n D e a t h P e n a l t y C a s e s i s 
e n t i t l e d ' I n v e s t i g a t i o n . ' The G u i d e l i n e r e a d s : 
' C o u n s e l s h o u l d c o n d u c t i n d e p e n d e n t i n v e s t i g a t i o n s 
r e l a t i n g t o t h e g u i l t / i n n o c e n c e p h a s e and t o t h e 
p e n a l t y p h a s e o f a c a p i t a l t r i a l . B o t h 
i n v e s t i g a t i o n s s h o u l d b e g i n i m m e d i a t e l y upon 
c o u n s e l ' s e n t r y i n t o t h e c a s e and s h o u l d be p u r s u e d 
e x p e d i t i o u s l y . ' ABA G u i d e l i n e s f o r t h e A p p o i n t m e n t 
and P e r f o r m a n c e o f C o u n s e l i n D e a t h P e n a l t y C a s e s , 
G u i d e l i n e 11.4.1(A) (1989) ( h e r e i n a f t e r ABA 
G u i d e l i n e s o r G u i d e l i n e ) . W i t h r e s p e c t t o 
i n v e s t i g a t i o n i n p r e p a r a t i o n f o r t h e s e n t e n c i n g 
p h a s e , G u i d e l i n e 11.4.1(C) s t a t e s , ' T h i s 
i n v e s t i g a t i o n s h o u l d c o m p r i s e e f f o r t s t o d i s c o v e r 

2 " A l t h o u g h t h e ABA g u i d e l i n e s may, i n some i n s t a n c e s , 
p r o v i d e g u i d a n c e as t o what i s r e a s o n a b l e i n t e r m s o f 
c o u n s e l ' s r e p r e s e n t a t i o n , t h e y a r e n o t d e t e r m i n a t i v e . R a t h e r , 
t h e t w o - p r o n g e d a n a l y s i s s e t f o r t h i n S t r i c k l a n d r e m a i n s t h e 
s t a n d a r d f o r d e c i d i n g i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l 
c l a i m s . " J o n e s v. S t a t e , [Ms. CR-05-0527, A u g u s t 31, 2007] 

So. 3d , ( A l a . C r i m . App. 2007) . 
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a l l r e a s o n a b l y m i t i g a t i n g e v i d e n c e [ . ] ' T h i s d i d n o t 
o c c u r i n Gamble's c a s e . 

o f "The same g u i d e l i n e s u g g e s t s s o u r c e s 
i n v e s t i g a t i v e i n f o r m a t i o n : 

" ' c o l l e c t i n f o r m a t i o n r e l e v a n t t o t h e 
s e n t e n c i n g p h a s e o f t r i a l i n c l u d i n g , b u t 
n o t l i m i t e d t o : m e d i c a l h i s t o r y , ( m e n t a l 
and p h y s i c a l i l l n e s s o r i n j u r y , a l c o h o l and 
d r u g u s e , b i r t h t r a u m a and d e v e l o p m e n t a l 
d e l a y s ) ; e d u c a t i o n a l h i s t o r y ( a c h i e v e m e n t , 
p e r f o r m a n c e and b e h a v i o r ) ; s p e c i a l 
e d u c a t i o n a l needs ( i n c l u d i n g c o g n i t i v e 
l i m i t a t i o n s a n d l e a r n i n g d i s a b i l i t i e s ) ; 
m i l i t a r y h i s t o r y ( t y p e and l e n g t h o f 
s e r v i c e , c o n d u c t , s p e c i a l t r a i n i n g ) ; 
employment and t r a i n i n g h i s t o r y ( i n c l u d i n g 
s k i l l s and p e r f o r m a n c e , and b a r r i e r s t o 
e m p l o y a b i l i t y ) ; f a m i l y a n d s o c i a l h i s t o r y 
( i n c l u d i n g p h y s i c a l , s e x u a l o r e m o t i o n a l 
a b u s e ) ; p r i o r a d u l t and j u v e n i l e r e c o r d ; 
p r i o r c o r r e c t i o n a l e x p e r i e n c e ( i n c l u d i n g 
c o n d u c t on s u p e r v i s i o n and i n t h e 
i n s t i t u t i o n , e d u c a t i o n o r t r a i n i n g , a n d 
c l i n i c a l s e r v i c e s ) ; r e l i g i o u s and c u l t u r a l 
i n f l u e n c e s . 

"ABA G u i d e l i n e 1 1 . 4 . 1 ( D ) ( 2 ) ( C ) . None o f t h i s 
i n f o r m a t i o n was s o u g h t , e x c e p t t h r o u g h c o u n s e l ' s 
r e q u e s t t h a t h i s c l i e n t , who p r e s e n t e d o b v i o u s 
c o g n i t i v e d e f i c i t s , compose a j o u r n a l t h a t w o u l d 
i n c l u d e h i s b i o g r a p h y . N e i t h e r a t t o r n e y s o u g h t 
m e d i c a l r e c o r d s , e d u c a t i o n a l r e c o r d s , m i l i t a r y 
r e c o r d s , f a m i l y r e c o r d s o r s o c i a l h i s t o r y r e c o r d s . 

II 

" T h i s C o u r t f i n d s t h a t n o t one o f t h e ABA 
G u i d e l i n e s c o n c e r n i n g t h e i n v e s t i g a t i o n i n t o 
m i t i g a t i n g e v i d e n c e was a d o p t e d b y Gamble's c o u n s e l . 
T h e r e was no m i t i g a t i o n p l a n , an i n c o n s e q u e n t i a l 

19 



CR-06-2274 

m i t i g a t i o n i n v e s t i g a t i o n , no m i t i g a t i o n i n v e s t i g a t o r 
o r s p e c i a l i s t , and no m i t i g a t i n g e v i d e n c e p r e s e n t e d 
a t t h e s e n t e n c i n g p h a s e . On t h i s e v i d e n c e a l o n e , 
t h i s C o u r t f i n d s t r i a l c o u n s e l d e f i c i e n t . T h i s 
C o u r t g a r n e r s s u p p o r t f o r i t s c o n c l u s i o n b y 
c o n s i d e r i n g d e c i s i o n s o f t h e U n i t e d S t a t e s Supreme 
C o u r t and t h e E l e v e n t h C i r c u i t C o u r t o f A p p e a l s . 

"As t h e U n i t e d S t a t e s Supreme C o u r t r e p e a t e d l y 
e m p h a s i z e d i n W i g g i n s v. S m i t h , 539 U.S. 510 ( 2 0 0 3 ) , 
t h e q u e s t i o n o f w h e t h e r c o u n s e l e x e r c i s e d 
' r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t ' i s n o t a n s w e r e d 
by w h e t h e r c o u n s e l s h o u l d have p r e s e n t e d a 
m i t i g a t i o n c a s e . R a t h e r , t h e f o c u s i s w h e t h e r t h e 
u n d e r l y i n g i n v e s t i g a t i o n s u p p o r t i n g c o u n s e l ' s 
d e c i s i o n n o t t o i n t r o d u c e m i t i g a t i n g e v i d e n c e was 
i t s e l f r e a s o n a b l e . W i g g i n s , s u p r a , 539 U.S. a t 
522-23. I n W i g g i n s , as i n Gamble's c a s e , c o u n s e l 
d i d n o t p r e s e n t e v i d e n c e i n m i t i g a t i o n . B u t t h e 
Supreme C o u r t ' s d e c i s i o n r e s t e d on an a s s e s s m e n t o f 
c o u n s e l ' s m i t i g a t i o n i n v e s t i g a t i o n . C o u n s e l i n 
W i g g i n s h a d t h e i r c l i e n t e v a l u a t e d by a 
p s y c h o l o g i s t , who c o n c l u d e d t h a t p e t i t i o n e r h a d a 
l o w IQ, h a d d i f f i c u l t y c o p i n g w i t h demanding 
s i t u a t i o n s , and h a d f e a t u r e s o f a p e r s o n a l i t y 
d i s o r d e r . W i g g i n s , s u p r a , 539 U.S. a t 523. 
Gamble's c o u n s e l d i d n o t have t h e i r c l i e n t 
e v a l u a t e d , e x c e p t f o r a t w o - d a y e x a m i n a t i o n f o r 
c o m p e t e n c y , w h i c h Gamble's own c o u n s e l d e s c r i b e d as 
a ' f a r c e . ' I n W i g g i n s , p e t i t i o n e r ' s c o u n s e l a l s o 
' t r a c k e d down' r e c o r d s f r o m t h e D e p a r t m e n t o f S o c i a l 
S e r v i c e s d o c u m e n t i n g t h e i r c l i e n t ' s v a r i o u s f o s t e r 
c a r e p l a c e m e n t s , as w e l l as a p r e - s e n t e n c e 
i n v e s t i g a t i o n r e p o r t , t h a t n o t e d p e t i t i o n e r ' s 
' m i s e r y as a y o u t h , ' h i s own s e l f - r e p o r t e d 
b a c k g r o u n d as ' d i s g u s t i n g , ' and h i s l o n g - t e r m 
p l a c e m e n t i n f o s t e r c a r e . W i g g i n s , s u p r a , 539 U.S. 
a t 523. Gamble's c o u n s e l d i d n o t ' t r a c k down' any 
r e c o r d s c o n c e r n i n g Gamble o r h i s f a m i l y , e v e n t h o u g h 
t h e y h a d d i r e c t k n o w l e d g e o f Gamble's c o g n i t i v e 
l i m i t a t i o n s and k n o w l e d g e o f h i s f a t h e r ' s v i o l e n c e 
and a l c o h o l and d r u g a b u s e . The U n i t e d S t a t e s 
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Supreme C o u r t , i n W i g g i n s , f o u n d t h a t c o u n s e l f e l l 
s h o r t o f p r o f e s s i o n a l s t a n d a r d s b y n o t e x p a n d i n g 
t h e i r i n v e s t i g a t i o n b e y o n d t h e r e c o r d s t h e y 
o b t a i n e d . W i g g i n s , s u p r a , 539 U.S. a t 524. 
Gamble's c o u n s e l d i d n o t o b t a i n a s i n g l e r e c o r d and 
n e v e r ha d t h e i r c l i e n t e v a l u a t e d f o r c o g n i t i v e 
l i m i t a t i o n s . I f c o u n s e l was d e f i c i e n t i n W i g g i n s , 
c o u n s e l f o r Gamble, h a v i n g done e v e n l e s s , must 
l i k e w i s e be d e f i c i e n t 

" I n B r o w n l e e v. H a l e y , 306 F.3d 1043 ( 1 1 t h C i r . 
2 0 0 2 ) , t h e C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t 
f o u n d t h a t t r i a l c o u n s e l h a d ' f a i l e d t o c o n d u c t any 
k i n d o f s u b s t a n t i v e i n v e s t i g a t i o n i n t o h i s 
b a c k g r o u n d o r c h a r a c t e r f o r p u r p o s e s o f p r e s e n t i n g 
p o t e n t i a l l y m i t i g a t i n g e v i d e n c e a t s e n t e n c i n g . ' 
B r o w n l e e , s u p r a , 306 F.3d a t 1068. I n d e e d , t h e 
S t a t e o f A l a b a m a c o n c e d e d t h a t c o u n s e l ' s p e r f o r m a n c e 
was d e f i c i e n t , B r o w n l e e , s u p r a , 306 F.3d a t 1068-69, 
and t h i s C o u r t f i n d s no r e l e v a n t d i s t i n c t i o n b e t w e e n 
t h e p e r f o r m a n c e o f c o u n s e l i n B r o w n l e e and t h a t o f 
Gamble's t r i a l a t t o r n e y s . 

" I n a n o t h e r c a s e f r o m t h e C o u r t o f A p p e a l s f o r 
t h e E l e v e n t h C i r c u i t , H a r d w i c k v. C r o s b y , 320 F.3d 
1127 ( 1 1 t h C i r . 2 0 0 3 ) , t h e a t t o r n e y ' d i d n o t o b t a i n 
s o c i a l s e r v i c e and j u v e n i l e r e c o r d s t h a t showed t h a t 
H a r d w i c k ' s f a t h e r was an a b u s i v e a l c o h o l i c ' a n d d i d 
n o t o b t a i n r e c o r d s t h a t show t h a t ' H a r d w i c k was 
f o u n d t o p o s s e s s d i r t y s y r i n g e s , ' a t age 14. 
H a r d w i c k , s u p r a , 320 F.3d a t 1173-74. I n a d d i t i o n , 
d u r i n g s t a t e p o s t - c o n v i c t i o n p r o c e e d i n g s , H a r d w i c k 
d e m o n s t r a t e d t h e e x i s t e n c e o f c l e a r m i t i g a t i n g 
e v i d e n c e n o t l o c a t e d b y c o u n s e l , i n c l u d i n g t h e f a c t 
t h a t ' t h e r e was a s t o r y o f h e a v y a l c o h o l i s m on b o t h 
s i d e s o f h i s f a m i l y , m o t h e r and f a t h e r , e s p e c i a l l y 
on t h e f a t h e r ' s s i d e , w i t h ... h i s f a t h e r b e i n g an 
a l c o h o l i c . ' H a r d w i c k , s u p r a , 320 F.3d a t 1174. I n 
a d d i t i o n , ' t h e r e was a h i s t o r y o f p h y s i c a l abuse 
shown... by h i s f a t h e r t o w a r d h i s m o t h e r . . . t h e r e 
was a h i s t o r y t h a t t h e r e was a l a c k o f p a r e n t i n g 
s u p p o r t o r s t r u c t u r e b y e i t h e r p a r e n t i n t h e o p i n i o n 
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o f o t h e r r e l a t i v e s . ' H a r d w i c k , s u p r a , 320 F.3d a t 
1174. The m i t i g a t i n g e v i d e n c e p r e s e n t i n Gamble's 
c a s e i s r e m a r k a b l y s i m i l a r t o t h a t i n H a r d w i c k . I n 
b o t h c a s e s , t h e a t t o r n e y s f a i l e d t o c o n d u c t a 
r e a s o n a b l e m i t i g a t i o n i n v e s t i g a t i o n , a nd i n b o t h 
c a s e s , v o l u m i n o u s e v i d e n c e o f m i t i g a t i o n e v i d e n c e -¬
t h a t was a v a i l a b l e h a d c o u n s e l o n l y c o n d u c t e d a 
r e a s o n a b l e i n v e s t i g a t i o n — was p r e s e n t e d a t t h e 
s t a t e p o s t - c o n v i c t i o n e v i d e n t i a r y h e a r i n g . 

"Many o t h e r c a s e s r e n d e r e d b y t h e C o u r t o f 
A p p e a l s f o r t h e E l e v e n t h C i r c u i t s u p p o r t Gamble's 
c o n t e n t i o n t h a t h i s t r i a l c o u n s e l were d e f i c i e n t i n 
f a i l i n g t o c o n d u c t a r e a s o n a b l e m i t i g a t i o n 
i n v e s t i g a t i o n s . See e.g.. J a c k s o n v. H e r r i n g , 42 
F.3d 1350 ( 1 1 t h C i r . 1 9 9 5 ) ; Cave v. S i n g l e t a r y , 971 
F.2d 1 5 1 3 ( 1 1 C i r . 1 9 9 2 ) ; Cunningham v. Z a n t , 928 
F.2d 1006 ( 1 1 t h C i r . 1 9 9 1 ) ; Thomas v. Kemp, 796 F.2d 
1322 ( 1 1 t h C i r . 1 9 8 6 ) ; B l a k e v. Kemp, 758 F.2d 523 
( 1 1 t h C i r . 1 9 8 5 ) . A f t e r c o n s i d e r i n g c a s e l a w f r o m 
t h e U n i t e d S t a t e s Supreme C o u r t and t h e C o u r t o f 
A p p e a l s f o r t h e E l e v e n t h C i r c u i t , a n d c o n s i d e r a t i o n 
o f t h e 1989 ABA G u i d e l i n e s f o r t h e A p p o i n t m e n t and 
P e r f o r m a n c e o f C o u n s e l i n D e a t h P e n a l t y C a s e s , t h e 
o n l y p o s s i b l e c o n c l u s i o n i s t h a t t r i a l c o u n s e l , i n 
f a i l i n g t o c o n d u c t a r e a s o n a b l e m i t i g a t i o n 
i n v e s t i g a t i o n , f a i l e d t o e x e r c i s e r e a s o n a b l e 
p r o f e s s i o n a l j u d g m e n t and f e l l f a r s h o r t o f m e e t i n g 
t h e p r e v a i l i n g norms o f p r a c t i c e . " 

(C.R. 1590-1602.) 

I n Gamble's c a s e , c o u n s e l p r e s e n t e d no m i t i g a t i o n 

e v i d e n c e a t t h e p e n a l t y p h a s e o f h i s t r i a l -- no w i t n e s s e s 

were c a l l e d t o t e s t i f y i n h i s b e h a l f . A t t h e p o s t c o n v i c t i o n 

p r o c e e d i n g s , Gamble p r e s e n t e d t h e t e s t i m o n y o f h i s m o t h e r , h i s 

a u n t , h i s u n c l e , h i s c o u s i n , two o f h i s s i x t h - g r a d e t e a c h e r s , 
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and a f r i e n d . H i s f a m i l y members p a i n t e d a b l e a k p i c t u r e o f 

Gamble's c h i l d h o o d . 

L o i s Gamble, Gamble's m o t h e r , t e s t i f i e d t h a t h e r h u s b a n d 

and Gamble's f a t h e r , L e o Gamble, was a b u s i v e a n d v i o l e n t , t h a t 

he b e a t h e r when he was d r u n k , and t h a t he d r a n k o f t e n . She 

s a i d t h a t she h a d bee n i n s p e c i a l e d u c a t i o n when she was i n 

s c h o o l b e c a u s e she was " s l o w . " L o i s t e s t i f i e d t h a t she h a d 

t h r e e c h i l d r e n -- L a S a m u e l , M a r y A l i c e , a nd L o n e k a -- b u t t h a t 

L o n e k a h a d been s m o t h e r e d t o d e a t h when she was one month o l d 

when L e o a r r i v e d home d r u n k and p a s s e d o u t on t o p o f L o n e k a . 

C a s s a n d r a Dunn, Gamble's m a t e r n a l a u n t , t e s t i f i e d t h a t 

Gamble's home was a v e r y v i o l e n t e n v i r o n m e n t and t h a t L o i s a nd 

h e r c h i l d r e n l i v e d w i t h L e o ' s m o t h e r i n a " r u n down s h a c k . " 

The h o u se was f i l t h y , she s a i d , a nd you c o u l d s ee t h r o u g h t h e 

f l o o r b o a r d s . Dunn a l s o t e s t i f i e d c o n c e r n i n g L o i s ' s m e n t a l 

p r o b l e m s g r o w i n g up a n d h e r d i f f i c u l t y r e a d i n g . She d e t a i l e d 

one o c c a s i o n when L o i s h a d t a k e n Gamble a n d h i s s i s t e r t o l i v e 

i n A t l a n t a . Dunn t e s t i f i e d t h a t she r e c e i v e d a t e l e p h o n e c a l l 

t h a t L o i s h a d aband o n e d h e r c h i l d r e n . Her o l d e r s i s t e r , she 

s a i d , went t o A t l a n t a t o b r i n g t h e c h i l d r e n b a c k t o 

B i r m i n g h a m , b u t L o i s d i d n o t r e t u r n w i t h them. Sometime 
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l a t e r , Dunn s a i d , L o i s r e t u r n e d t o B i r m i n g h a m and L o i s , 

Gamble, and h i s s i s t e r moved i n w i t h a f r i e n d o f L o i s ' s . 

L e n a i r Gamble, Gamble's p a t e r n a l u n c l e , t e s t i f i e d t h a t h i s 

b r o t h e r was n o t a good f a t h e r b e c a u s e he was n e v e r a r o u n d , 

t h a t he h a d a d r i n k i n g p r o b l e m , and t h a t b o t h o f Gamble's 

p a r e n t s were a l c o h o l i c s . L o l i t a W i l s o n , one o f Gamble's 

s i x t h - g r a d e t e a c h e r s , s a i d t h a t Gamble was " a c a d e m i c a l l y s l o w " 

and r e c e i v e d s p e c i a l h e l p w i t h r e a d i n g . R o b b i e May, one o f 

Gamble's s i x t h - g r a d e t e a c h e r s , t e s t i f i e d t h a t Gamble was i n a 

r e m e d i a l p r o g r a m f o r s p e c i a l - n e e d s c h i l d r e n . F e r n a n d o G r e e n , 

Gamble's c o u s i n , t e s t i f i e d t h a t Gamble's f a t h e r was an 

a l c o h o l i c and t h a t t h e y l i v e d i n a rundown s h a c k w i t h 14 o t h e r 

p e o p l e . M a r v i n H o l i d a y , a f r i e n d , t e s t i f i e d t o t h e a p p a l l i n g 

c o n d i t i o n s o f t h e house i n w h i c h Gamble l i v e d i n , a house 

d e s c r i b e d as a " c r a c k h o u s e . " 

Gamble i n t r o d u c e d numerous e x h i b i t s i n s u p p o r t o f h i s 

c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . 3 The s c h o o l 

3 D r . E l i z a b e t h B e c k , who h a d b e e n r e t a i n e d t o c o n d u c t a 
p s y c h o s o c i a l a s s e s s m e n t on Gamble, a l s o t e s t i f i e d t o t h e 
m a j o r i t y o f t h e f a c t s c o n t a i n e d i n t h e numerous e x h i b i t s . She 
t e s t i f i e d t h a t she c o n d u c t e d 21 i n t e r v i e w s w i t h Gamble's 
f a m i l y members a n d t e a c h e r s and t h a t she o b t a i n e d numerous 
r e c o r d s r e l a t i n g t o Gamble's c h i l d h o o d . 
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r e c o r d s f o r Gamble's m o t h e r showed t h a t when she was 14 y e a r s 

o f age she h a d a f u l l - s c a l e IQ o f 56 and was c o n s i d e r e d t o be 

" e d u c a b l e m e n t a l l y r e t a r d e d . " L e o Gamble's s c h o o l r e c o r d s 

showed t h a t he h a d an IQ o f 72 i n t h e 1 1 t h g r a d e . S o c i a l 

S e c u r i t y A d m i n i s t r a t i o n r e c o r d s showed t h a t L e o h a d been 

t e s t e d when he a p p l i e d f o r b e n e f i t s a n d t h a t he h a d an o r g a n i c 

m e n t a l d i s o r d e r b e c a u s e o f h i s " h e a v y a l c o h o l c o n s u m p t i o n " and 

was p o s s i b l y s c h i z o p h r e n i c . D e p a r t m e n t o f Human R e s o u r c e s 

("DHR") r e c o r d s showed t h a t when Gamble was t h r e e months o l d 

he was h o s p i t a l i z e d . The r e c o r d s show t h a t Gamble was " d i r t y 

and e m a c i a t e d . " A t t h a t t i m e C h i l d P r o t e c t i v e S e r v i c e s 

o b t a i n e d c u s t o d y o f Gamble b e c a u s e o f p a r e n t a l n e g l e c t . Seven 

months l a t e r L o i s r e g a i n e d c u s t o d y . DHR r e c o r d s a l s o show 

t h a t Gamble, u n t i l he was 7 y e a r s o f age, l i v e d i n h i s 

p a t e r n a l g r a n d m o t h e r ' s home, a " r u n down s h a c k , " w i t h 23 

r e l a t i v e s i n 4 rooms. I n 1984, when Gamble was s e v e n , he 

moved t o A t l a n t a w i t h h i s m o t h e r a n d a t t e n d e d f o u r d i f f e r e n t 

s c h o o l s i n two y e a r s . I n 1986, Gamble and h i s m o t h e r r e t u r n e d 

t o B i r m i n g h a m . F o r t h e n e x t y e a r , Gamble and h i s s i s t e r were 

p a s s e d a r o u n d among t h e i r r e l a t i v e s . I n 1987, Gamble and h i s 

m o t h e r moved i n w i t h a f r i e n d a n d l i v e d w i t h h e r f o r n i n e 
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y e a r s . The f r i e n d s o l d d r u g s o u t o f h e r h o use and f r e q u e n t l y 

h a d Gamble a s s i s t h e r i n h e r d r u g s a l e s . The t e s t i m o n y and 

e x h i b i t s p r e s e n t e d a b l e a k and t r o u b l e d c h i l d h o o d m a r k e d by 

n e g l e c t and i n d i f f e r e n c e . 

Gamble's s c h o o l r e c o r d s showed t h a t he f r e q u e n t l y m i s s e d 

c l a s s e s , t h a t he made m o s t l y " D s " and " F s , " t h a t he a t t e n d e d 

f o u r t h g r a d e t h r e e t i m e s , and t h a t he was o n l y p r o m o t e d t o t h e 

f i f t h g r a d e b a s e d on t h e s c h o o l ' s p o l i c y o f " s o c i a l 

p r o m o t i o n . " Gamble was 15 y e a r s o f age i n t h e 7 t h g r a d e and 

d r o p p e d o u t o f s c h o o l i n t h e m i d d l e o f t h a t s c h o o l y e a r . 

Gamble was a d m i n i s t e r e d t h e S t a n f o r d - B i n e t I n t e l l i g e n c e S c a l e 

i n 2004 and i t was d e t e r m i n e d t h a t he h a d a f u l l - s c a l e I Q o f 

82 w h i c h p l a c e d h i m i n t h e l o w - a v e r a g e r a n g e . The S t a t e ' s 

e x p e r t a t t h e R u l e 32 p r o c e e d i n g s , Dr. G l e n K i n g , a c l i n i c a l 

p s y c h o l o g i s t , t e s t i f i e d t h a t he a d m i n i s t e r e d I Q t e s t s t o 

Gamble and t h a t h i s f u l l - s c a l e I Q was 77. None o f t h e above 

e v i d e n c e was p r e s e n t e d as m i t i g a t i o n a t Gamble's c a p i t a l -

m u r d e r t r i a l . 

G amble's two t r i a l a t t o r n e y s -- H a r r y L y o n an d J o e 

M organ, J r . -- t e s t i f i e d a t t h e p o s t c o n v i c t i o n e v i d e n t i a r y 

h e a r i n g . Morgan t e s t i f i e d t h a t he was r e s p o n s i b l e f o r 
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i n v e s t i g a t i n g m i t i g a t i n g e v i d e n c e f o r t h e p e n a l t y p h a s e o f 

Gamble's t r i a l . He met w i t h Gamble one t i m e t o d i s c u s s 

m i t i g a t i n g e v i d e n c e , a n d he began t o p r e p a r e m i t i g a t i o n 

e v i d e n c e a b o u t two months b e f o r e t r i a l . 4 Morgan s a i d t h a t he 

w r o t e t o Gamble's m o t h e r s e v e r a l t i m e s a n d a t t e m p t e d t o r e a c h 

Gamble's r e l a t i v e s by t e l e p h o n e , b u t was u n s u c c e s s f u l . A l s o , 

he s a i d t h a t 11 d a y s b e f o r e t r i a l he r e a l i z e d t h a t Gamble's 

r e l a t i v e s w o u l d n o t communicate w i t h h im, so he went t o 

Gamble's n e i g h b o r h o o d . He w a l k e d a r o u n d t h e n e i g h b o r h o o d , he 

s a i d , and he a s k e d anyone he c o u l d f i n d a b o u t Gamble. Morgan 

t e s t i f i e d t h a t he d i d n o t a t t e m p t t o o b t a i n Gamble's s c h o o l 

r e c o r d s , f a m i l y m e d i c a l r e c o r d s , f a m i l y DHR r e c o r d s , o r 

Gamble's j u v e n i l e r e c o r d s . N e i t h e r d i d Morgan a t t e m p t t o 

o b t a i n t h e s e r v i c e s o f a m i t i g a t i o n e x p e r t . 5 Morgan knew t h a t 

Gamble had m e n t a l d e f i c i e n c i e s b a s e d on t h e p r e t r i a l t e s t s 

c o n d u c t e d a t T a y l o r H a r d i n S e c u r e M e d i c a l F a c i l i t y . L y o n 

t e s t i f i e d t h a t he b e l i e v e d t h a t b e f o r e m i t i g a t i n g e v i d e n c e 

4 M o r g a n ' s f e e d e c l a r a t i o n showed t h a t he s p e n t o n l y 2.7 
h o u r s t a l k i n g w i t h Gamble a b o u t p o s s i b l e m i t i g a t i n g e v i d e n c e 
t o p r e s e n t a t t h e p e n a l t y p h a s e . 

5A m o t i o n f o r a m i t i g a t i o n e x p e r t was f i l e d b u t was 
ab a n d o n e d b y t r i a l c o u n s e l . 
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c o u l d be p r e s e n t e d i t h a d t o f i t w i t h i n one o f t h e s t a t u t o r i l y 

d e f i n e d m i t i g a t i n g c i r c u m s t a n c e s . 

J u d g e M i c h a e l J o i n e r , t h e same j u d g e who p r e s i d e d o v e r 

Gamble's p e n a l t y p h a s e a t t r i a l , f o u n d t h a t t h e f a i l u r e t o 

p r e s e n t t h e o m i t t e d m i t i g a t i n g e v i d e n c e r e s u l t e d i n p r e j u d i c e 

t o Gamble. When s e n t e n c i n g Gamble t o d e a t h , t h e c i r c u i t c o u r t 

f o u n d one a g g r a v a t i n g c i r c u m s t a n c e -- t h a t t h e murder was 

c o m m i t t e d w h i l e Gamble was e n g a g e d i n t h e c o m m i s s i o n o f a 

r o b b e r y . As m i t i g a t i n g c i r c u m s t a n c e s , t h e c i r c u i t c o u r t f o u n d 

t h a t Gamble h a d no s i g n i f i c a n t h i s t o r y o r p r i o r c r i m i n a l 

a c t i v i t y a nd t h a t he was 1 8 ^ y e a r s o l d a t t h e t i m e o f t h e 

o f f e n s e . As n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s , t h e c o u r t 

f o u n d : 

"(1) Gamble's age and m a t u r i t y ; (2) t h e i n v o l v e m e n t 
o f d r u g s i n Gamble's l i f e a nd t h e e f f e c t t h e d r u g s 
may have h a d i n d i m i n i s h i n g Gamble's c a p a c i t y t o 
u n d e r s t a n d and a p p r e c i a t e h i s a c t i o n s ; (3) t h e f a c t 
t h a t Gamble was n o t t h e t r i g g e r m a n i n t h e o f f e n s e ; 
(4) t h e r e l a t i v e c u l p a b i l i t y o f t h e c o d e f e n d a n t , 
who was t h e t r i g g e r m a n ; and (5) Gamble's c o o p e r a t i o n 
i n p r o v i d i n g c o m p l e t e s t a t e m e n t s w i t h r e g a r d t o t h e 
f a c t and c i r c u m s t a n c e s o f t h i s c a s e a n d o t h e r c a s e s 
he h a d k n o w l e d g e o f . " 

Gamble, 791 So. 2d a t 450 ( o p i n i o n on r e t u r n t o r e m a n d ) . 

B e c a u s e t h e same j u d g e who p r e s i d e d o v e r Gamble's t r i a l f o u n d 

t h a t t h e f a i l u r e t o p r e s e n t t h e m i t i g a t i n g e v i d e n c e r e s u l t e d 
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i n p r e j u d i c e t o Gamble, we a f f o r d t h i s f i n d i n g c o n s i d e r a b l e 

w e i g h t . See F r a n c i s v. S t a t e , 529 So. 2d 670, 673 n. 9 ( F l a . 

1988) ( " P o s t c o n v i c t i o n r e l i e f m o t i o n s a r e n o t a b s t r a c t 

e x e r c i s e s t o be c o n d u c t e d i n a vacuum, and t h i s f i n d i n g i s 

e n t i t l e d t o c o n s i d e r a b l e w e i g h t . " ) . 

T h i s i s n o t a c a s e i n w h i c h t h e o m i t t e d m i t i g a t i n g 

e v i d e n c e was c u m u l a t i v e t o e v i d e n c e t h a t was p r e s e n t e d , see  

F e r g u s o n v. S t a t e , 13 So. 3d 418 ( A l a . C r i m . App. 2 0 0 8 ) , o r i n 

w h i c h c o u n s e l i n v e s t i g a t e d and made an i n f o r m e d s t r a t e g i c 

d e c i s i o n n o t t o p r e s e n t e v i d e n c e c o n c e r n i n g Gamble's 

u p b r i n g i n g , see W a l d r o p v. S t a t e , 987 So. 2d 1186 ( A l a . C r i m . 

App. 2 0 0 7 ) . H e r e , c o u n s e l ' s i n v e s t i g a t i o n was so i n a d e q u a t e 

t h a t t h e y f a i l e d t o d i s c o v e r any m i t i g a t i o n e v i d e n c e t o 

p r e s e n t a t t h e p e n a l t y p h a s e -- a l t h o u g h t h e R u l e 32 

e v i d e n t i a r y h e a r i n g c l e a r l y showed t h a t t h e r e was a p l e t h o r a 

o f e v i d e n c e t h a t c o u l d have been p r e s e n t e d on Gamble's b e h a l f . 

We a g r e e w i t h t h e c i r c u i t c o u r t ; Gamble was d e n i e d t h e 

e f f e c t i v e a s s i s t a n c e o f c o u n s e l a t t h e p e n a l t y p h a s e o f h i s 

c a p i t a l - m u r d e r t r i a l b e c a u s e c o u n s e l f a i l e d t o i n v e s t i g a t e and 
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p r e s e n t m i t i g a t i n g e v i d e n c e . 6 See S t r i c k l a n d v. W a s h i n g t o n . 

The c i r c u i t c o u r t c o r r e c t l y g r a n t e d r e l i e f on t h i s c l a i m . 

I I . 

The S t a t e n e x t a r g u e s t h a t t h e R u l e 32 c o u r t e r r e d i n 

g r a n t i n g Gamble r e l i e f on h i s c l a i m t h a t h i s d e a t h s e n t e n c e i s 

a r b i t r a r y , c a p r i c i o u s , and d i s p r o p o r t i o n a t e t o t h e p e n a l t y 

i m p o s e d on h i s more c u l p a b l e c o d e f e n d a n t and t h e t r i g g e r m a n , 

M a r c u s P r e s l e y . P r e s l e y ' s s e n t e n c e o f d e a t h was v a c a t e d , and 

he was s e n t e n c e d t o l i f e i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y 

o f p a r o l e b a s e d on t h e Supreme C o u r t ' s d e c i s i o n i n R o p e r v.  

Simmons, 540 U.S. 1160 ( 2 0 0 4 ) , w h i c h b a r r e d a s e n t e n c e o f 

d e a t h f o r a d e f e n d a n t who was s i x t e e n y e a r s o f age a t t h e t i m e 

he o r she c o m m i t t e d m u r d e r . 

The c i r c u i t c o u r t s t a t e d t h e f o l l o w i n g when g r a n t i n g 

r e l i e f on t h i s c l a i m : 

"Gamble a s s e r t s t h a t b e c a u s e h i s c l e a r l y more 
c u l p a b l e c o - d e f e n d a n t , M a r c u s P r e s l e y , c a n n o t 
r e c e i v e a d e a t h s e n t e n c e , Gamble's d e a t h s e n t e n c e i s 

6 B e c a u s e we have a f f i r m e d t h e c i r c u i t c o u r t ' s o r d e r 
g r a n t i n g r e l i e f on Gamble's c l a i m t h a t h i s c o u n s e l was 
i n e f f e c t i v e a t t h e p e n a l t y p h a s e f o r f a i l i n g t o i n v e s t i g a t e 
and p r e s e n t m i t i g a t i o n e v i d e n c e , i t i s u n n e c e s s a r y t o r e v i e w 
Gamble's c l a i m i n h i s c r o s s - a p p e a l t h a t h i s c o u n s e l e r r e d i n 
f a i l i n g t o o b j e c t t o t h e c i r c u i t c o u r t ' s i n s t r u c t i o n s i n t h e 
p e n a l t y p h a s e . 
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r e n d e r e d a r b i t r a r y , c a p r i c i o u s , a n d 
d i s p r o p o r t i o n a t e . P e t i t i o n e r c l a i m s t h a t t o e x e c u t e 
him, when he d i d n o t k i l l e i t h e r o f t h e two v i c t i m s 
i n t h i s c a s e w h i l e t h e u n d i s p u t e d t r i g g e r m a n i s 
s p a r e d , c o n s t i t u t e s ' c r u e l a nd u n u s u a l p u n i s h m e n t ' 
and v i o l a t e s c o n s t i t u t i o n a l mandates o f f u n d a m e n t a l 
f a i r n e s s . On June 6, 2006, t h i s C o u r t g r a n t e d 
Gamble's r e q u e s t t o amend h i s R u l e 32 P e t i t i o n . 
S u b s e q u e n t l y t h i s c o u r t r e c e i v e d e v i d e n c e and h e a r d 
t e s t i m o n y c o n c e r n i n g t h i s c l a i m , i n c l u d i n g t h e 
t e s t i m o n y o f D i s t r i c t A t t o r n e y R o b e r t Owens, who 
p e r s o n a l l y p r o s e c u t e d b o t h P r e s l e y and Gamble, and 
who c o n t i n u e s t o s e r v e as t h e e l e c t e d D i s t r i c t 
A t t o r n e y o f S h e l b y C o u n t y , A l a b a m a . 

" F o r t h e p u r p o s e s o f t h i s c l a i m , Gamble i s 
c h a l l e n g i n g t h e c o n s t i t u t i o n a l i t y o f h i s s e n t e n c e i n 
t h e p r e s e n t day, p o s t - f R o p e r v.] Simmonsf, 540 U.S. 
1160 ( 2 0 0 4 ) ] . S p e c i f i c a l l y , as p l e d , i t i s t h e 
r e - s e n t e n c i n g o f P r e s l e y t o a n o n - d e a t h s e n t e n c e 
t h a t makes Gamble's s e n t e n c e o f d e a t h 
c o n s t i t u t i o n a l l y u n f a i r . B u t t r e s s i n g P e t i t i o n e r ' s 
c l a i m o f f u n d a m e n t a l u n f a i r n e s s i s t h e t e s t i m o n y o f 
D i s t r i c t A t t o r n e y R o b e r t Owens a t t h e R u l e 32 
e v i d e n t i a r y h e a r i n g . 

"Mr. Owens was c a l l e d t o t h e w i t n e s s s t a n d by 
c o u n s e l f o r P e t i t i o n e r Gamble. S i n c e h i s e l e c t i o n 
i n 1993, Mr. Owens has c o n t i n u o u s l y h e l d t h e 
p o s i t i o n o f D i s t r i c t A t t o r n e y f o r S h e l b y C o u n t y , 
A l a b a m a . As D i s t r i c t A t t o r n e y f o r S h e l b y C o u n t y , he 
has p e r s o n a l l y t r i e d a p p r o x i m a t e l y t e n c a p i t a l c a s e s 
t o c o n c l u s i o n . The u l t i m a t e d e c i s i o n t o s e e k t h e 
d e a t h p e n a l t y r e s t s w i t h h i m. I n m a k i n g t h e 
d e c i s i o n t o s e e k t h e d e a t h p e n a l t y i n any one c a s e , 
Mr. Owens t e s t i f i e d t h a t he c o n s i d e r s t h e f a c t s o f 
t h e p a r t i c u l a r c a s e , as w e l l as i s s u e s o f f a i r n e s s 
and e q u i t y . 
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"Mr. Owens made p l a i n t h a t h a d t h e U n i t e d S t a t e s 
Supreme C o u r t ' s d e c i s i o n i n R o p e r v. Simmons n o t 
r e n d e r e d P r e s l e y ' s s e n t e n c e o f d e a t h 
u n c o n s t i t u t i o n a l , he w o u l d n o t be t e s t i f y i n g on 
b e h a l f o f P e t i t i o n e r . I t was, h o w e v er, t h i s 
D i s t r i c t A t t o r n e y ' s c o n t i n u e d commitment t o i s s u e s 
o f f a i r n e s s a n d e q u i t y t h a t c o m p e l l e d h i s c u r r e n t 
t e s t i m o n y b e f o r e t h i s C o u r t . 

"The C o u r t f i n d s i t i n s t r u c t i v e t h a t Mr. Owens, 
i n h i s t e s t i m o n y , m e n t i o n e d a t l e a s t two s e p a r a t e 
f a c t o r s t h a t i n f l u e n c e d h i s e v a l u a t i o n o f f a i r n e s s 
and e q u i t y i n t h i s c a s e . Mr. Owens e m p h a s i z e d n o t 
o n l y t h e b a c k g r o u n d s o f t h e s e i n d i v i d u a l s , b u t t h e 
d i f f e r i n g c o n d u c t a t t h e o c c u r r e n c e o f t h e e v e n t . 
The C o u r t c o n c u r s t h a t t h e r e i s a s u b s t a n t i a l 
d i f f e r e n c e i n b o t h t h e b a c k g r o u n d o f t h e s e 
i n d i v i d u a l s a n d i n t h e c o n d u c t o f t h e s e two 
i n d i v i d u a l s a t t h e o c c u r r e n c e o f t h e e v e n t . 

" A f t e r c o n s i d e r i n g t h e t e s t i m o n y and e v i d e n c e 
p r e s e n t e d by P e t i t i o n e r , t h i s C o u r t c o n c u r s w i t h t h e 
o p i n i o n o f t h e D i s t r i c t A t t o r n e y -- t h a t i n t h i s 
p a r t i c u l a r c a s e , i t w o u l d be f u n d a m e n t a l l y u n f a i r t o 
c o n t i n u e t o s e e k t h e d e a t h o f Gamble w h i l e P r e s l e y ' s 
s e n t e n c e has now been commuted t o l i f e w i t h o u t t h e 
p o s s i b i l i t y o f p a r o l e . 

" I t i s t h e r e s p o n s i b i l i t y and d u t y o f e a c h c o u r t 
t h a t s i t s i n j u d g m e n t o f t h e c o n s t i t u t i o n a l v a l i d i t y 
o f Gamble's s e n t e n c e t o e n s u r e t h a t t h e i m p o s i t i o n 
o f t h e d e a t h p e n a l t y c o m p o r t s w i t h t h e r e q u i r e m e n t s 
o f f u n d a m e n t a l f a i r n e s s w h i l e a v o i d i n g 
a r b i t r a r i n e s s . P r o p o r t i o n a l i t y i n s e n t e n c i n g 
b e t w e e n c o - d e f e n d a n t s i s a m a j o r , i n d e p e n d e n t 
e l e m e n t u n d e r t h e E i g h t h Amendment i n a s s e s s i n g a 
d e a t h s e n t e n c e . See Enmund v. F l o r i d a , 458 U.S. 
782, 788 (1982) . I n d e t e r m i n i n g w h e t h e r a d e a t h 
s e n t e n c e i s p r o p o r t i o n a t e , and t h e r e f o r e , n o t 
a r b i t r a r y , t h e Supreme C o u r t d i r e c t s r e v i e w i n g 

32 



CR-06-2274 

c o u r t s t o n o t o n l y e v a l u a t e t h e d e f e n d a n t ' s 
c u l p a b i l i t y i n d i v i d u a l l y , b u t a l s o r e l a t i v e t o h i s 
c o - d e f e n d a n t s and a c c o m p l i c e s i n t h e same c a s e . 
Enmund v. F l o r i d a , 458 U.S. 782, 788, 798 ( 1 9 8 2 ) . 
I n Enmund, s u p r a , t h e U n i t e d S t a t e s Supreme C o u r t 
c o n f r o n t e d t h e s c e n a r i o where c o - d e f e n d a n t s , who had 
' p l a i n l y d i f f e r e n t ' l e v e l s o f c u l p a b i l i t y f o r t h e 
k i l l i n g s , a l l r e c e i v e d t h e same s e n t e n c e o f d e a t h . 
The C o u r t f o u n d t h a t , among c o - d e f e n d a n t s , 
s e n t e n c i n g a l i k e t h o s e who h a d d i f f e r e n t d e g r e e s o f 
r e s p o n s i b i l i t y r a n a f o u l o f t h e E i g h t h a n d 
F o u r t e e n t h Amendments. Enmund, s u p r a . 458 U.S. a t 
798. Gamble's c a s e p r e s e n t s an e v e n more e g r e g i o u s 
s i t u a t i o n , where t h e d e f e n d a n t w i t h t h e 
u n q u e s t i o n a b l y g r e a t e r c u l p a b i l i t y r e c e i v e d t h e 
l e s s e r s e n t e n c e . See, e.g., P e o p l e v. K l i n e r , 705 
N.E.2d 850, 897 ( I l l . 1998) ( ' [ S ] i m i l a r l y s i t u a t e d 
c o d e f e n d a n t s s h o u l d n o t be g i v e n a r b i t r a r i l y o r 
u n r e a s o n a b l y d i s p a r a t e s e n t e n c e s . ' ) ; L a r z e l e r e v.  
S t a t e , 676 So. 2d 394, 406 ( F l a . 1996) ('When a 
c o d e f e n d a n t ... i s e q u a l l y as c u l p a b l e o r more 
c u l p a b l e t h a n t h e d e f e n d a n t , d i s p a r a t e t r e a t m e n t o f 
t h e c o d e f e n d a n t may r e n d e r t h e d e f e n d a n t ' s 
p u n i s h m e n t d i s p r o p o r t i o n a t e . ' ) . W hether t h e i s s u e 
i s t h a t o f ' p l a i n l y d i f f e r e n t ' d e f e n d a n t s r e c e i v i n g 
t h e same s e n t e n c e o f d e a t h , o r t h a t o f 
s i m i l a r l y - c u l p a b l e d e f e n d a n t s r e c e i v i n g d i f f e r e n t 
s e n t e n c e s , t h e i n q u i r y r e m a i n s t h e same: w h e t h e r t h e 
s e n t e n c e s a r e a r b i t r a r i l y o r u n r e a s o n a b l y d i s p a r a t e . 

"  

" I n numerous c a s e s , A l a b a m a a p p e l l a t e c o u r t s 
have a d j u d i c a t e d t h e c o n s t i t u t i o n a l i t y o f d e a t h 
s e n t e n c e s by c o m p a r i n g t h e s e n t e n c e s r e c e i v e d by 
c o - d e f e n d a n t s . See e.g., Ex P a r t e H e n d e r s o n , 616 
So. 2d 348 ( A l a . 1992) ( r e c o n s i d e r a t i o n o f d e a t h 
s e n t e n c e i n l i g h t o f f a c t t h a t s e n t e n c e i m p o s e d i n 
companion c a s e was r e m i t t e d f r o m d e a t h by 
e l e c t r o c u t i o n t o l i f e i n p r i s o n w i t h o u t b e n e f i t o f 
p a r o l e ) ; Ex p a r t e B u r g e s s , 811 So. 2d 617 ( A l a . 
2000) ( r e c o n s i d e r a t i o n o f d e a t h s e n t e n c e where f i v e 
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o f s i x c o - e q u a l p a r t i c i p a n t s i n a c r i m e r e c e i v e d 
i m m u n i t y f r o m p r o s e c u t i o n , a n d s i x t h r e c e i v e d d e a t h 
s e n t e n c e ) ; Ex p a r t e M c W h o r t e r , 781 So. 2d 330 ( A l a . 
2000) ( a f f i r m i n g s e n t e n c e o f d e a t h f o r d e f e n d a n t and 
l e s s e r s e n t e n c e s f o r a c c o m p l i c e s b e c a u s e o f 
d e f e n d a n t ' s p i v o t a l r o l e as ' t r i g g e r m a n ' i n c r i m e ) ; 
G a v i n v. S t a t e , 891 So. 2d 907 ( A l a . C r i m . App. 
2003) ( a f f i r m i n g d e a t h s e n t e n c e o f t r i g g e r m a n when 
a c c o m p l i c e s were n o t s e n t e n c e d t o d e a t h ) ; Hamm v.  
S t a t e , 564 So. 2d 453 ( A l a . C r i m . App. 1989) ('The 
e v i d e n c e i n t h e i n s t a n t c a s e e s t a b l i s h e d t h a t 
a p p e l l a n t was t h e " t r i g g e r m a n , " and t h i s p o i n t a l o n e 
i s s u f f i c i e n t t o j u s t i f y t h e d i s p a r i t y i n t h e 
s e n t e n c e s . ' ) ; W i l l i a m s v. S t a t e , 461 So. 2d 834 
( A l a . C r i m . App. 1 9 8 3 ) , r e v ' d on o t h e r g r o u n d s , Ex  
p a r t e W i l l i a m s , 461 So. 2d 852 ( A l a . 1984) ('The 
f a c t t h a t t h e d e f e n d a n t was t h e a c t u a l p e r p e t r a t o r 
o f t h e c r i m e , t h e t r i g g e r m a n , i s an i m p o r t a n t and 
v e r y s i g n i f i c a n t f a c t o r t o w e i g h i n d e t e r m i n i n g 
w h e t h e r t h e d e f e n d a n t ' s s e n t e n c e t o d e a t h i s 
e x c e s s i v e o r d i s p r o p o r t i o n a t e t o t h e p e n a l t y i m p o s e d 

"  

" T h i s C o u r t f i n d s t h a t a l t h o u g h Gamble and 
P r e s l e y s h a r e c r i m i n a l l i a b i l i t y , P r e s l e y b e a r s t h e 
g r e a t e r c u l p a b i l i t y f o r t h e t r a g i c m u r d e r s o f J o h n 
B u r l e s o n a n d J a n i c e L i t t l e t o n . F a c e d w i t h t h e 
' b i z a r r e ' r e s u l t t h a t t h e more c u l p a b l e P r e s l e y no 
l o n g e r f a c e s e x e c u t i o n , w h i l e t h e l e s s e r c u l p a b l e 
Gamble r e m a i n s on d e a t h row, t h i s C o u r t f i n d s s u c h 
a r e s u l t t o be a r b i t r a r y , d i s p r o p o r t i o n a t e , and 
f u n d a m e n t a l l y u n f a i r . T h i s C o u r t c o n c l u d e s t h a t 
s u c h i n e q u i t y must be r e m e d i e d , and a c c o r d i n g l y 
o r d e r s t h a t Gamble's s e n t e n c e o f d e a t h be v a c a t e d . 
A s e n t e n c i n g h e a r i n g s h a l l be s c h e d u l e d a f t e r t h i s 
o r d e r becomes f i n a l a nd a t t h a t t i m e Gamble s h a l l be 
r e s e n t e n c e d t o a s e n t e n c e o t h e r t h a n d e a t h i n 
a c c o r d a n c e w i t h t h e d i c t a t e s o f t h e E i g h t h and 
F o u r t e e n t h Amendments t o t h e U n i t e d S t a t e s 
C o n s t i t u t i o n . " 
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(C.R. 1638-49.) 

The S t a t e a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n f i n d i n g 

t h a t Gamble's d e a t h s e n t e n c e was a u t o m a t i c a l l y r e n d e r e d 

d i s p r o p o r t i o n a t e when h i s 16 y e a r - o l d c o d e f e n d a n t ' s d e a t h 

s e n t e n c e was r e d u c e d t o l i f e w i t h o u t t h e p o s s i b i l i t y o f 

p a r o l e . I t a s s e r t s t h a t t h e c o u r t ' s f i n d i n g c o n f l i c t s w i t h 

l o n g s t a n d i n g p r e c e d e n t t h a t p r o v i d e s t h a t a d e f e n d a n t 

c o n v i c t e d o f c a p i t a l m urder i s e n t i t l e d t o an i n d i v i d u a l i z e d 

s e n t e n c i n g d e t e r m i n a t i o n . The S t a t e r e l i e s on G e t s y v.  

M i t c h e l l , 495 F.3d 295 ( 6 t h C i r . 2 0 0 7 ) ; F a r i n a v. S t a t e , 937 

So. 2d 612 ( F l a . 2 0 0 6 ) ; a n d Haney v. S t a t e , 603 So. 2d 368 

( A l a . C r i m . App. 1 9 9 1 ) , t o s u p p o r t i t s a r g u m e n t . 

The U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e S i x t h C i r c u i t 

i n G e t s y v. M i t c h e l l , 495 F.3d 295 ( 6 t h C i r . 2 0 0 7 ) , r e v i e w e d 

w h e t h e r G e t s y ' s d e a t h s e n t e n c e was a r b i t r a r y a n d 

d i s p r o p o r t i o n a t e g i v e n t h a t h i s c o d e f e n d a n t , who was s e n t e n c e d 

by a d i f f e r e n t j u r y , was s e n t e n c e d t o l i f e i m p r i s o n m e n t . The 

c o u r t s t a t e d : 

" E i g h t h Amendment p r o p o r t i o n a l i t y , as d e f i n e d by 
t h e Supreme C o u r t , r e f e r s ' t o an a b s t r a c t e v a l u a t i o n 
o f t h e a p p r o p r i a t e n e s s o f a s e n t e n c e f o r a 
p a r t i c u l a r c r i m e . ' P u l l e y v. H a r r i s , 465 U.S. 37, 
42-43, 104 S.Ct. 871, 79 L.Ed.2d 29 (1984) ( h o l d i n g 
t h a t t h e p e t i t i o n e r was n o t c o n s t i t u t i o n a l l y 
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e n t i t l e d t o a p r o p o r t i o n a l i t y r e v i e w t h a t w o u l d 
'compare H a r r i s ' s s e n t e n c e w i t h t h e s e n t e n c e s 
i m p o s e d i n s i m i l a r c a p i t a l c a s e s ' ) . P r o p o r t i o n a l i t y 
as d e f i n e d by t h e Supreme C o u r t e v a l u a t e s a 
p a r t i c u l a r d e f e n d a n t ' s c u l p a b i l i t y f o r h i s c r i m e i n 
r e l a t i o n t o t h e p u n i s h m e n t t h a t he has r e c e i v e d . 
See, e.g., A t k i n s v. V i r g i n i a , 536 U.S. 304, 122 
S.Ct. 2242, 153 L.Ed.2d 335 (2002) ( r e v e r s i n g t h e 
d e a t h s e n t e n c e o f a m e n t a l l y r e t a r d e d d e f e n d a n t ) ; 
Enmund v. F l o r i d a , 458 U.S. 782, 102 S.Ct. 3368, 73 
L.Ed.2d 1140 (1982) ( r e v e r s i n g t h e d e a t h s e n t e n c e o f 
a d e f e n d a n t who d i d n o t h i m s e l f t a k e l i f e , a t t e m p t 
t o t a k e l i f e , o r i n t e n d t o t a k e l i f e ) ; C o k e r v.  
G e o r g i a , 433 U.S. 584, 97 S.Ct. 2861, 53 L.Ed.2d 982 
(1977) ( r e v e r s i n g t h e d e a t h s e n t e n c e o f a d e f e n d a n t 
f o r t h e r a p e o f an a d u l t woman t h a t d i d n o t r e s u l t 
i n h e r d e a t h ) . I n e a c h o f t h e s e c a s e s , t h e Supreme 
C o u r t s t r u c k down a d e a t h s e n t e n c e n o t b e c a u s e i t 
was d i s p r o p o r t i o n a t e i n c o m p a r i s o n t o s e n t e n c e s 
r e c e i v e d by o t h e r , s i m i l a r l y s i t u a t e d d e f e n d a n t s , 
b u t b e c a u s e o f what t h e C o u r t deemed t o be t h e 
i n a p p r o p r i a t e n e s s o f t h e s e n t e n c e i n r e l a t i o n t o t h e 
p a r t i c u l a r c h a r a c t e r i s t i c s o f t h e c r i m e and t h e 
c r i m i n a l a t i s s u e . These c a s e s a r e o f no h e l p t o 
G e t s y , a c o m p e t e n t a d u l t who p e r s o n a l l y and 
i n t e n t i o n a l l y c o m m i t t e d a g g r a v a t e d m u r d e r . 

" U n l i k e t h i s a b s o l u t e o r i n d i v i d u a l i z e d 
p r o p o r t i o n a l i t y , G e t s y ' s p r o p o r t i o n a l i t y a rgument 
r e s t s on a c l a i m t h a t h i s d e a t h s e n t e n c e i s 
d i s p r o p o r t i o n a t e o n l y by c o m p a r i s o n t o S a n t i n e ' s 
[ h i s c o d e f e n d a n t ' s ] l i f e s e n t e n c e . I n P u l l e y , t h e 
Supreme C o u r t c o n s i d e r e d t h e p r e c i s e argument 
a s s e r t e d by G e t s y -- t h a t t h e C o n s t i t u t i o n demands 
a c o m p a r a t i v e p r o p o r t i o n a l i t y r e v i e w t h a t ' p u r p o r t s 
t o i n q u i r e ... w h e t h e r t h e p e n a l t y i s ... 
u n a c c e p t a b l e i n a p a r t i c u l a r c a s e b e c a u s e [ i t i s ] 
d i s p r o p o r t i o n a t e t o t h e p u n i s h m e n t i m p o s e d on o t h e r s 
c o n v i c t e d o f t h e same c r i m e . ' P u l l e y , 465 U.S. a t 
44, 104 S.Ct. 871. The C o u r t s q u a r e l y r e j e c t e d t h i s 
a r g u ment as c o n t r a r y t o i t s h o l d i n g s i n J u r e k v.  
T e x a s , 428 U.S. 262, 96 S.Ct. 2950, 49 L.Ed.2d 929 
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( 1 9 7 6 ) , G r e g g v. G e o r g i a , 428 U.S. 153, 96 S.Ct. 
2909, 49 L.Ed.2d 859 ( 1 9 7 6 ) , and P r o f f i t t v.  
F l o r i d a , 428 U.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 913 
( 1 9 7 6 ) . P u l l e y , 465 U.S. a t 50-51, 104 S.Ct. 871. 
T h r e e y e a r s l a t e r , t h e C o u r t r e a f f i r m e d P u l l e y ' s 
h o l d i n g i n M c C l e s k e y v. Kemp, 481 U.S. 279, 107 
S.Ct. 1756, 95 L.Ed.2d 262 ( 1 9 8 7 ) . I n t h a t c a s e , 
t h e C o u r t e x p r e s s l y h e l d t h a t a d e f e n d a n t c o u l d n o t 
' p r o v e a c o n s t i t u t i o n a l v i o l a t i o n b y d e m o n s t r a t i n g 
t h a t o t h e r d e f e n d a n t s who may be s i m i l a r l y s i t u a t e d 
d i d n o t r e c e i v e t h e d e a t h p e n a l t y . ' M c C l e s k e y , 481 
U.S. a t 306-07, 107 S.Ct. 1756 ( e m p h a s i s i n 
o r i g i n a l ) . " 

495 F.3d a t 305-06. 

The F l o r i d a Supreme C o u r t i n F a r i n a v. S t a t e , 937 So. 2d 

612 ( F l a . 2 0 0 6 ) , a d d r e s s e d t h e v a l i d i t y o f t h e t r i a l c o u r t ' s 

r e d u c t i o n o f F a r i n a ' s s e n t e n c e b a s e d on t h e f a c t t h a t h i s 

c o d e f e n d a n t , who h a d been s e n t e n c e d two y e a r s a f t e r F a r i n a was 

s e n t e n c e d , h a d been s e n t e n c e d t o l i f e i m p r i s o n m e n t . The c o u r t 

s t a t e d : 

" A l t h o u g h J e f f r e y ' s l i f e s e n t e n c e w o u l d n o r m a l l y 
c o n s t i t u t e n e w l y d i s c o v e r e d e v i d e n c e u n d e r S c o t t [v.  
Dugger, 604 So. 2d 465 ( F l a . 2 0 0 1 ) ] , we r e d u c e d h i s 
s e n t e n c e b e c a u s e he was n o t e l i g i b l e as a m a t t e r o f 
l a w t o r e c e i v e t h e d e a t h p e n a l t y . See F a r i n a [v.  
S t a t e ] , 801 So. 2d [44,] 56 [ ( F l a . 2 0 0 1 ) ] ( c i t i n g 
B r e n n a n [v. S t a t e ] , 754 So. 2d [1,] 5-6 [ ( F l a . 
1 9 9 9 ) ] ) . Thus, as we s t a t e d i n A n t h o n y ' s d i r e c t 
a p p e a l , J e f f r e y ' s l i f e s e n t e n c e ' i s i r r e l e v a n t t o 
A n t h o n y ' s p r o p o r t i o n a l i t y r e v i e w b e c a u s e t h e 
a g g r a v a t i o n and m i t i g a t i o n i n t h e i r c a s e s a r e p e r se 
i n c o m p a r a b l e . ' I d . J e f f r e y ' s l i f e s e n t e n c e w o u l d 
n o t ' p r o b a b l y r e s u l t i n a l i f e s e n t e n c e f o r 
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[A n t h o n y ] on r e t r i a l . ' See V e n t u r a [v. S t a t e ] , 794 
So. 2d [553,] 571 [ ( F l a . 2 0 0 1 ) ] . " 

937 So. 2d a t 618. See W i l l i a m s v. S t a t e , 793 N.E.2d 1019, 

1023 ( I n d . 2003) ("That R o u s t e r ' s d e a t h s e n t e n c e has bee n 

v a c a t e d b e c a u s e R o u s t e r i s m e n t a l l y r e t a r d e d has no b e a r i n g on 

t h e l a w f u l n e s s o f t h e s e n t e n c e W i l l i a m s r e c e i v e d . W i l l i a m s i s 

e n t i t l e d t o and has r e c e i v e d an i n d i v i d u a l i z e d s e n t e n c i n g 

d e t e r m i n a t i o n . " ) . See a l s o A n n o t . , A p p e l l a t e R e v i e w o f  

S e n t e n c e s , 39 G e o . L . J . Ann. Rev. C r i m . P r o c . 906 n. 2710 

(2010) ("A s e n t e n c e i s n o t d i s p r o p o r t i o n a t e u n d e r t h e E i g h t h 

Amendment j u s t b e c a u s e i t e x c e e d s a c o d e f e n d a n t ' s s e n t e n c e . " ) . 

T h i s C o u r t i n Haney v. S t a t e , 603 So. 2d 368 ( A l a . C r i m . 

App. 1 9 9 1 ) , s t a t e d : 

" I n Enmund v. F l o r i d a , 458 U.S. 782, 797, 102 S.Ct. 
3368, 3377, 73 L.Ed.2d 1140 ( 1 9 8 2 ) , t h e C o u r t h e l d 
t h a t t h e d e a t h p e n a l t y i s u n c o n s t i t u t i o n a l f o r one 
who 'does n o t h i m s e l f k i l l , a t t e m p t t o k i l l , o r 
i n t e n d t h a t a k i l l i n g t a k e p l a c e o r t h a t l e t h a l 
f o r c e w i l l be e m p l o y e d . ' I n T i s o n v. A r i z o n a , 481 
U.S. 137, 107 S.Ct. 1676, 95 L.Ed.2d 127 ( 1 9 8 7 ) , t h e 
C o u r t h e l d t h a t i t was n o t c r u e l and u n u s u a l 
p u n i s h m e n t t o impose t h e d e a t h p e n a l t y upon a 
d e f e n d a n t who p l a y e d a s i g n i f i c a n t r o l e i n t h e 
f e l o n y t h a t r e s u l t e d i n mur d e r and who a c t e d w i t h 
r e c k l e s s i n d i f f e r e n c e t o human l i f e . The r u l e t h a t 
has e v o l v e d f r o m Enmund and T i s o n i s t h a t t h e d e a t h 
s e n t e n c e i s d i s p r o p o r t i o n a t e u n d e r t h e E i g h t h 
Amendment f o r t h e n o n - t r i g g e r m a n who was n o t p r e s e n t 
a t t h e s c e n e and d i d n o t i n t e n d t h a t anyone be 
k i l l e d ; h o wever, i t i s p e r m i s s i b l e u n d e r t h e E i g h t h 
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Amendment f o r f e l o n y m u r d e r e r s who a c t u a l l y k i l l e d , 
a t t e m p t e d t o k i l l , o r i n t e n d e d t h a t a k i l l i n g t a k e 
p l a c e o r t h a t l e t h a l f o r c e be u s e d . I n W h i t e v.  
W a i n w r i g h t , 809 F.2d 1478, 1484 ( 1 1 t h C i r . 1 9 8 7 ) , i n 
h o l d i n g t h a t t h e d e a t h p e n a l t y may be i m p o s e d f o r 
c o n v i c t i o n o f a j o i n t r o b b e r y u n d e r t a k i n g where t h e 
d e f e n d a n t c o n t e m p l a t e d t h a t l e t h a l f o r c e w o u l d be 
u s e d , e v e n t h o u g h he c l a i m s p e r s o n a l o p p o s i t i o n t o 
t h e u s e o f l e t h a l f o r c e , t h e c o u r t s t a t e d : 

" ' I n Ross v. Kemp, 756 F.2d 1483 ( 1 1 t h 
C i r . 1985) (en banc) we c o n s i d e r e d t h e 
p o s s i b i l i t y t h a t a p p e l l a n t was a 
n o n - s h o o t e r and t h a t t h e f a t a l s h o t was 
f i r e d b y h i s a c c o m p l i c e . We d e c l i n e d t o 
r e a d Enmund i n a m e c h a n i s t i c f a s h i o n b u t 
m e r e l y "as r e q u i r i n g a l e v e l o f i n d i v i d u a l 
p a r t i c i p a t i o n t h a t j u s t i f i e s t h e 
a p p l i c a t i o n o f t h e d e a t h p e n a l t y , " i d . a t 
1489, and we c o n c l u d e d t h a t t h e p r i m a r y 
p u r p o s e s o f c a p i t a l p u n i s h m e n t , d e t e r r e n c e 
and r e t r i b u t i o n , l e g i t i m a t e l y c o u l d be 
a p p l i e d t o t h e f a c t s o f t h e c a s e . I d . We 
f o u n d , i n t h e l a n g u a g e o f Enmund, t h a t t h e 
d e f e n d a n t ' s " i n t e n t i o n s , e x p e c t a t i o n s and 
a c t i o n s " r o s e t o a l e v e l o f c u l p a b i l i t y 
t h a t t h e r e t r i b u t i v e p u r p o s e s o f c a p i t a l 
p u n i s h m e n t w o u l d be f u r t h e r e d b y 
d e f e n d a n t ' s s e n t e n c e . I d . And, i n 
r e a c h i n g t h e s e h o l d i n g s , we c o n s i d e r e d n o t 
o n l y t h e c o n t e m p l a t i o n o f l e t h a l f o r c e b u t 
a l s o t h e a c t i v e p a r t i c i p a t i o n b y t h e 
d e f e n d a n t i n t h e a c t i v i t i e s t h a t c u l m i n a t e d 
i n t h e v i c t i m ' s d e a t h . I d . ' " 

603 So. 2d a t 386-87. 

A l a b a m a r e c o g n i z e s t h a t c a p i t a l - m u r d e r c o d e f e n d a n t s have 

a r i g h t t o an i n d i v i d u a l i z e d s e n t e n c i n g d e t e r m i n a t i o n and do 

n o t have t o be s e n t e n c e d t o t h e same p u n i s h m e n t . "To 
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d e t e r m i n e t h e a p p r o p r i a t e s e n t e n c e , t h e s e n t e n c e r must engage 

i n a ' b r o a d i n q u i r y i n t o a l l r e l e v a n t m i t i g a t i n g e v i d e n c e t o 

a l l o w an i n d i v i d u a l i z e d d e t e r m i n a t i o n . ' " Ex p a r t e S m i t h , 

[Ms. 1010267, M a r c h 14, 2003] So. 3d , ( A l a . 2 0 0 3 ) , 

q u o t i n g B u c h anan v. A n g e l o n e , 522 U.S. 269, 276 ( 1 9 9 8 ) . As 

t h e A l a b a m a Supreme C o u r t s t a t e d i n Ex p a r t e M c W h o r t e r , 781 

So. 2d 330 ( A l a . 2 0 0 0 ) : 

"The l a w does n o t r e q u i r e t h a t e a c h p e r s o n 
i n v o l v e d i n a c r i m e r e c e i v e t h e same s e n t e n c e . 
W r i g h t v. S t a t e , 494 So. 2d 726, 739 ( A l a . C r i m . 
App. 1985) ( q u o t i n g W i l l i a m s v. I l l i n o i s , 399 U.S. 
235, 243, 90 S.Ct. 2018, 26 L.Ed.2d 586 ( 1 9 7 0 ) ) . 
A p p e l l a t e c o u r t s s h o u l d 'examine t h e p e n a l t y i m p o s e d 
upon t h e d e f e n d a n t i n r e l a t i o n t o t h a t i m p o s e d upon 
h i s a c c o m p l i c e s , i f any.' B e c k v. S t a t e , 396 So. 2d 
645, 664 ( A l a . 1980) . However, t h e s e n t e n c e s 
r e c e i v e d b y c o d e f e n d a n t s a r e n o t c o n t r o l l i n g p e r s e , 
Hamm v. S t a t e , 564 So. 2d 453, 464 ( A l a . C r i m . App. 
1 9 8 9 ) , and t h i s C o u r t has n o t r e q u i r e d o r d i r e c t e d 
t h a t e v e r y p e r s o n i m p l i c a t e d i n a c r i m e r e c e i v e t h e 
same p u n i s h m e n t . W i l l i a m s v. S t a t e , 461 So. 2d 834, 
849 ( A l a . C r i m . App. 1 9 8 3 ) , r e v ' d on o t h e r g r o u n d s , 
461 S o.2d 852 ( A l a . 1 9 8 4 ) . '"There i s n o t a 
s i m p l i s t i c r u l e t h a t a c o - d e f e n d a n t may n o t be 
s e n t e n c e d t o d e a t h when a n o t h e r c o - d e f e n d a n t 
r e c e i v e s a l e s s e r s e n t e n c e . " ' I d . ( q u o t i n g C o l l i n s  
v. S t a t e , 243 Ga. 291, 253 S.E.2d 729 ( 1 9 7 9 ) ) . " 

781 So. 2d a t 344. The i s s u e w h e t h e r c o d e f e n d a n t s s h o u l d be 

s e n t e n c e d t o t h e same p u n i s h m e n t b a s e d on A l a b a m a ' s 

p r o p o r t i o n a l i t y r e v i e w was a d d r e s s e d by t h e A l a b a m a Supreme 
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C o u r t i n Ex p a r t e Thomas, 460 So. 2d 216 ( A l a . 1984) . The 

C o u r t s t a t e d : 

"The s e n t e n c e s r e c e i v e d b y c o - d e f e n d a n t s must be 
c o n s i d e r e d by t h i s c o u r t i n d e t e r m i n i n g t h e 
a p p r o p r i a t e n e s s o f a d e a t h s e n t e n c e on a p p e a l , B e c k  
v. S t a t e , 396 So. 2d [645] 664 [ ( A l a . 1 9 8 0 ) ] , b u t 
t h e y a r e n o t c o n t r o l l i n g p e r s e . ( A p p e l l a n t ' s 
c o n t e n t i o n t h a t t h e t r i a l c o u r t s h o u l d have 
e x p r e s s l y c o n s i d e r e d t h e s e n t e n c e s r e c e i v e d by 
a p p e l l a n t ' s c o - d e f e n d a n t s i s a n s w e r e d i n C o u l t e r v.  
S t a t e , 438 So. 2d 336 ( A l a . C r . App. 1 9 8 2 ) , a f f ' d , 
438 So. 2d 352 ( A l a . 1983) . I n t h a t c a s e , we 
a f f i r m e d t h e C o u r t o f C r i m i n a l A p p e a l s h o l d i n g t h e 
d i s p r o p o r t i o n a l i t y q u e s t i o n i n v o l v i n g c o n s i d e r a t i o n 
o f c o - d e f e n d a n t s e n t e n c e s i s s o m e t h i n g t o be 
a d d r e s s e d b y t h e a p p e l l a t e c o u r t s i n s t e a d o f a t t h e 
t r i a l l e v e l . A c c o r d , M i l l e r v. F l o r i d a , 459 U.S. 
1158, 103 S.Ct. 802, 74 L.Ed.2d 1005 (1983) 
( M a r s h a l l , J . , d i s s e n t i n g f r o m d e n i a l o f 
c e r t i o r a r i ) . [ 7 ] Were t h e y [ s i c ] , t h e r e w o u l d be no 

7 I n M i l l e r v. F l o r i d a , 459 U.S. 1158 ( 1 9 8 3 ) , J u s t i c e 
a l l s t a t e d t h e f o l l o w i n g i n h i s d i s s e n t f r o m t h e d e n i a l M a r s h a l l s t a t e d t h e f o l l o w i n g 

o f c e r t i o r a r i r e v i e w : 

"An a p p e l l a t e c o u r t , i n t h e p e r f o r m a n c e o f t h e 
v i e w i n g f u n c t i o n w h i c h t h i s C o u r t has h e l d 
i n d i s p e n s a b l e t o a c o n s t i t u t i o n a l l y a c c e p t a b l e 
c a p i t a l p u n i s h m e n t scheme, must ex a m i n e t h e 
s e n t e n c e s i m p o s e d i n a l l c a p i t a l c a s e s i n t h e 
j u r i s d i c t i o n i n o r d e r ' t o e n s u r e t h a t s i m i l a r 
r e s u l t s a r e r e a c h e d i n s i m i l a r c a s e s . ' P r o f f i t v.  
F l o r i d a , 428 U.S. 242 (1976) ( o p i n i o n o f S t e w a r t , 
P o w e l l and S t e v e n s , J J . ) . See a l s o , e.g., G o d f r e y  
v. G e o r g i a , 446 U.S. 420 (1980) ( p l u r a l i t y ) . The 
s e n t e n c e r has a d i f f e r e n t r o l e . The s e n t e n c e r ' s 
d u t y i s t o d e t e r m i n e t h e f i r s t i n s t a n c e w h e t h e r a 
d e a t h s e n t e n c e i s w a r r a n t e d f o r a p a r t i c u l a r 
d e f e n d a n t . T h a t d e t e r m i n a t i o n can o n l y be made on 
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n e e d f o r us t o make t h e o t h e r i n q u i r i e s we mandated 
i n B e c k . " 

460 So. 2d a t 226-27. I n C o u l t e r v. S t a t e , 438 So. 2d 336 

( A l a . C r i m . App. 1 9 8 2 ) , we s t a t e d : " I n t h e s e n t e n c i n g p h a s e 

o f t h e t r i a l , t h e f a c t t h a t an a l l e g e d a c c o m p l i c e d i d n o t 

r e c e i v e t h e d e a t h p e n a l t y i s no more r e l e v a n t as a m i t i g a t i n g 

f a c t o r f o r t h e d e f e n d a n t t h a n t h e f a c t t h a t an a l l e g e d 

a c c o m p l i c e d i d r e c e i v e t h e d e a t h p e n a l t y w o u l d be as an 

a g g r a v a t i n g c i r c u m s t a n c e a g a i n s t h i m . " 438 So. 2d a t 345. 

See Ex p a r t e T o m l i n , 909 So. 2d 283 ( A l a . 2 0 0 3 ) , c i t i n g 

C o u l t e r , 438 So. 2d a t 345: " [ T o m l i n ' s c o d e f e n d a n t ' s ] 

s e n t e n c e c a n n o t p r o p e r l y be u s e d t o u n d e r m i n e a m i t i g a t i n g 

c i r c u m s t a n c e . " Compare Ex p a r t e B u r g e s s , 811 So. 2d 617 ( A l a . 

2000) (Supreme C o u r t d i r e c t e d t r i a l c o u r t t o c o n s i d e r f a c t 

t h a t B u r g e s s was t h e o n l y one o f s i x p a r t i c i p a n t s i n t h e 

murde r who was p r o s e c u t e d f o r t h e o f f e n s e ) . 

t h e b a s i s o f t h e e v i d e n c e t h a t t h e j u d g e has h e a r d 
w i t h r e s p e c t t o t h a t d e f e n d a n t , and, u n d e r t h e 
F l o r i d a p r o c e d u r e , on t h e r e c o m m e n d a t i o n made by t h e 
j u r y t h a t h e a r d t h a t e v i d e n c e . A c a p i t a l s e n t e n c i n g 
d e t e r m i n a t i o n c a n n o t p r o p e r l y be made on t h e b a s i s 
o f e v i d e n c e p r e s e n t e d i n a n o t h e r t r i a l o r a 
r e c o m m e n d a t i o n made b y a n o t h e r j u r y . " 

459 U.S. a t 1161. 
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F i r s t , we q u e s t i o n w h e t h e r t h e i s s u e o f t h e 

p r o p o r t i o n a l i t y o f Gamble's s e n t e n c e t o t h a t o f h i s 

c o d e f e n d a n t ' s was p r o p e r l y b e f o r e t h e R u l e 32 c o u r t g i v e n t h a t 

t h e Supreme C o u r t i n Thomas h e l d t h a t a p r o p o r t i o n a l i t y r e v i e w 

i s c o n d u c t e d by an a p p e l l a t e c o u r t and n o t a t r i a l c o u r t . See 

§ 13A-5-53, A l a . Code 1975. S e c t i o n 1 3 A - 5 - 5 3 ( b ) , A l a . Code 

1975, s t a t e s t h a t t h e A l a b a m a C o u r t o f C r i m i n a l A p p e a l s , 

s u b j e c t t o r e v i e w b y t h e A l a b a m a Supreme C o u r t , s h a l l 

d e t e r m i n e : " ( 3 ) Whether t h e s e n t e n c e o f d e a t h i s e x c e s s i v e 

o r d i s p r o p o r t i o n a t e t o t h e p e n a l t y i m p o s e d i n s i m i l a r c a s e s , 

c o n s i d e r i n g b o t h t h e c r i m e and t h e d e f e n d a n t . " 

S e c o n d , i n Alabama a d e f e n d a n t c o n v i c t e d o f c a p i t a l 

m u r d e r i s e n t i t l e d t o an i n d i v i d u a l i z e d s e n t e n c i n g 

d e t e r m i n a t i o n . "What i s i m p o r t a n t ... i s an i n d i v i d u a l i z e d 

d e t e r m i n a t i o n on t h e b a s i s o f t h e c h a r a c t e r o f t h e i n d i v i d u a l 

a n d t h e c i r c u m s t a n c e s o f t h e c r i m e . " Z a n t v. S t e p h e n s , 4 62 

U.S. 862, 879 ( 1 9 8 3 ) . " ' B e c a u s e o f " t h e n e e d f o r 

i n d i v i d u a l i z e d c o n s i d e r a t i o n as a c o n s t i t u t i o n a l r e q u i r e m e n t 

i n i m p o s i n g t h e d e a t h s e n t e n c e , " L o c k e t t v. O h i o , 438 U.S. 

586, 605 ( 1 9 7 8 ) , t h e f o c u s must be on t h e d e f e n d a n t . ' " G a v i n  

v. S t a t e , 891 So. 2d 907, 994 ( A l a . C r i m . App. 2 0 0 3 ) , q u o t i n g 
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W r i g h t v. S t a t e , 494 So. 2d 726, 740 ( A l a . C r i m . App. 1 9 8 5 ) . 

H e r e , t h e c i r c u i t c o u r t , when s e t t i n g a s i d e Gamble's d e a t h 

p e n a l t y , b a s e d i t s d e c i s i o n on t h e f a c t t h a t h i s c o d e f e n d a n t 

was s e n t e n c e d t o l i f e i m p r i s o n m e n t . As t h e F l o r i d a Supreme 

C o u r t s t a t e d i n F a r i n a : 

"The r e a s o n [ t h e c o d e f e n d a n t ] d i d n o t r e c e i v e t h e 
d e a t h p e n a l t y , however, h a d n o t h i n g t o do w i t h t h e 
c i r c u m s t a n c e s o f t h e c r i m e o r t h e p r e s e n c e o r 
a b s e n c e o f a g g r a v a t i n g o r m i t i g a t i n g f a c t o r s . The 
b a s i s was p u r e l y l e g a l : we h a d h e l d i n B r e n n a n [v.  
S t a t e ] , 754 So. 2d [1] a t 1 [ ( F l a . 1 9 9 9 ) ] , t h a t t h e 
i m p o s i t i o n o f a s e n t e n c e o f d e a t h on a s i x t e e n - y e a r -
o l d d e f e n d a n t c o n s t i t u t e s c r u e l and u n u s u a l 
p u n i s h m e n t , and J e f f r e y was s i x t e e n y e a r s o l d a t t h e 
t i m e o f t h e s e m u r d e r s . See F a r i n a [ v . S t a t e ] , 763 
So. 2d [302] a t 303 [ ( F l a . 1999)] ( c i t i n g B r e n n a n , 
754 So. 2d a t 5-6) . Thus, w h e r e a s i n S c o t t [v.  
Duggar, 604 So. 2d 465 ( F l a . 1 9 9 2 ) ] , a j u r y a n a l y z e d 
t h e f a c t s and, c o n s i d e r i n g t h e a g g r a v a t i n g and 
m i t i g a t i n g c i r c u m s t a n c e s , recommended a s e n t e n c e o f 
l i f e , i n t h i s c a s e , d e s p i t e a j u r y r e c o m m e n d a t i o n o f 
a s e n t e n c e o f d e a t h , and t h e t r i a l c o u r t ' s 
i m p o s i t i o n o f s u c h a s e n t e n c e , t h i s C o u r t c o n c l u d e d 
as a m a t t e r o f l a w t h a t J e f f e r y was i n e l i g i b l e f o r 
t h e d e a t h p e n a l t y . See i d . U n l i k e S c o t t , J e f f r e y ' s 
s e n t e n c e r e d u c t i o n has no c o n n e c t i o n t o t h e n a t u r e 
o r c i r c u m s t a n c e s o f t h e c r i m e o r t o t h e d e f e n d a n t ' s 
c h a r a c t e r o r r e c o r d . U nder L o c k e t t [v. O h i o ] , [438 
U.S. 586 ( 1 9 7 8 ) , ] i t i s i r r e l e v a n t as a m i t i g a t i n g 
c i r c u m s t a n c e i n A n t h o n y ' s c a s e . " 

937 So. 2d a t 620. 

T h i r d , Gamble p r e s e n t e d t h i s c l a i m t o t h e c i r c u i t c o u r t 

i n a m o t i o n t o amend h i s p e t i t i o n t o a l l e g e a " n e w l y -
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c o g n i z a b l e c o n s t i t u t i o n a l c l a i m " t h a t h i s d e a t h s e n t e n c e was 

now d i s p r o p o r t i o n a t e g i v e n t h a t h i s c o d e f e n d a n t ' s d e a t h 

s e n t e n c e h a d be e n v a c a t e d b a s e d on R o p e r v. Simmons, s u p r a . 8 

However, t h e r e i s no c o n s t i t u t i o n a l r i g h t t o a p r o p o r t i o n a l i t y 

r e v i e w i n d e a t h - p e n a l t y c a s e s . As t h e U n i t e d S t a t e s Supreme 

C o u r t s t a t e d i n P u l l e y v. H a r r i s , 465 U.S. 37 ( 1 9 8 4 ) : 

" c o m p a r a t i v e p r o p o r t i o n a l i t y r e v i e w i s n o t c o n s t i t u t i o n a l l y 

r e q u i r e d i n e v e r y s t a t e c o u r t d e a t h s e n t e n c e r e v i e w . ... I n 

f a c t , t h e U n i t e d S t a t e s Supreme C o u r t has s p e c i f i c a l l y 

r e j e c t e d t h e c l a i m t h a t a c a p i t a l d e f e n d a n t can p r o v e an 

E i g h t h Amendment v i o l a t i o n 'by d e m o n s t r a t i n g t h a t o t h e r 

d e f e n d a n t s who may be s i m i l a r l y s i t u a t e d d i d n o t r e c e i v e t h e 

d e a t h p e n a l t y . ' " 465 U.S. a t 43. I n A l a b a m a , § 13A-5-

5 3 ( b ) ( 3 ) , A l a . Code 1975, p r o v i d e s t h a t a p r o p o r t i o n a l i t y 

r e v i e w be c o n d u c t e d b y t h e a p p e l l a t e c o u r t on e v e r y d e a t h 

s e n t e n c e ; however, t h i s s t a t u t e does n o t a p p l y t o t h e c i r c u i t 

c o u r t . 

8 I n Ex p a r t e P i e r c e , 851 So. 2d 606, 616 ( A l a . 2 0 0 1 ) , t h e 
A l a b a m a Supreme C o u r t r e c o g n i z e d t h a t , t o s u r v i v e t h e 
p r o c e d u r a l b a r s o f R u l e 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , A l a . R. C r i m . 
P., a p e t i t i o n e r ' s c o n s t i t u t i o n a l c l a i m must a l l e g e t h a t t h e 
e v i d e n c e was n o t known o r c o u l d n o t r e a s o n a b l y have b e e n 
d i s c o v e r e d i n t i m e t o r a i s e t h e i s s u e a t t r i a l o r on a p p e a l . 
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F o r t h e r e a s o n s s t a t e d a b ove, we h o l d t h a t t h e c i r c u i t 

c o u r t e r r e d i n f i n d i n g t h a t Gamble's d e a t h s e n t e n c e was due t o 

be v a c a t e d b e c a u s e i t was c o n s t i t u t i o n a l l y d i s p r o p o r t i o n a t e 

and e x c e s s i v e t o h i s c o d e f e n d a n t ' s s e n t e n c e o f l i f e 

i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . 

A c c o r d i n g l y , f o r t h e r e a s o n s s t a t e d i n P a r t I o f t h i s 

o p i n i o n , we a f f i r m t h e c i r c u i t c o u r t ' s j u dgment g r a n t i n g R u l e 

32 r e l i e f i n p a r t ; f o r t h e r e a s o n s s e t o u t i n P a r t I I , we 

r e v e r s e t h e c i r c u i t c o u r t ' s j u dgment i n s o f a r as i t h o l d s t h a t 

Gamble c a n n o t be s e n t e n c e d t o d e a t h m e r e l y b e c a u s e h i s 

c o d e f e n d a n t was s e n t e n c e d t o l i f e i m p r i s o n m e n t w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e , and we remand t h i s c a s e t o t h e S h e l b y 

C i r c u i t C o u r t f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

W i s e , P . J . , and Windom, K e l l u m , and M a i n , J J . , c o n c u r . 
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