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On Remand f r o m t h e Alabama Supreme C o u r t 

WELCH, J u d g e . 

I n Ex p a r t e M a r t i n e z , [Ms. 1061237, May 29, 2009] 

So. 3d ( A l a . 2 0 0 9 ) , t h e Alabama Supreme C o u r t r e v e r s e d t h e 

ju d g m e n t o f t h i s C o u r t and remanded t h e c a s e f o r t h i s C o u r t t o 
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r e v i e w M a r t i n e z ' s a p p e a l o f t h e d e n i a l o f h i s R u l e 32, A l a . R. 

C r i m . P., p e t i t i o n and t o d e t e r m i n e w h e t h e r M a r t i n e z was 

e n t i t l e d t o t h e remedy a f f o r d e d by t h e d o c t r i n e o f e q u i t a b l e 

t o l l i n g and, i f he was, t o d e t e r m i n e w h e t h e r t h e c i r c u i t c o u r t 

was c o r r e c t t o deny M a r t i n e z r e l i e f . 

I n i t i a l l y , t h i s C o u r t was n o t e n t i r e l y s u r e what t h e 

Alabama Supreme C o u r t ' s remand d i r e c t i o n s i n M a r t i n e z meant 

when t h a t C o u r t s t a t e d : 

"'[W]e r e v e r s e t h e j u d g m e n t o f t h e C o u r t o f C r i m i n a l 
A p p e a l s and remand t h e c a s e t o t h a t c o u r t f o r 
c o n s i d e r a t i o n o f M a r t i n e z ' s c l a i m t h a t he i s 
e n t i t l e d t o t h e remedy a f f o r d e d by t h e d o c t r i n e o f 
e q u i t a b l e t o l l i n g and, i f i t d e c i d e s t h a t he i s , 
w h e t h e r t h e t r i a l c o u r t was c o r r e c t i n d e n y i n g 
M a r t i n e z ' s p e t i t i o n . ' " 

" ' M a r t i n e z , So. 3d a t . We q u e s t i o n e d w h e t h e r t h e 

Supreme C o u r t i n t e n d e d f o r t h i s C o u r t t o make f i n d i n g s o f f a c t 

r e g a r d i n g M a r t i n e z ' s e n t i t l e m e n t t o t h e e q u i t a b l e t o l l i n g o f 

t h e l i m i t a t i o n p e r i o d i n R u l e 32. However, s i n c e t h e Alabama 

Supreme C o u r t ' s remand, t h a t C o u r t r e l e a s e d i t s o p i n i o n i n Ex 

p a r e Ward, [Ms. 1070397, F e b r u a r y 19, 2010] So. 3d 

( A l a . 2 0 1 0 ) ( " W a r d V " ) . 1 The f a c t s i n Ward a r e s i m i l a r t o 

1Ward v. S t a t e , 814 So. 2d 899 ( A l a . C r i m . App. 
2 0 0 0 ) ( " W a r d I " ) ( a f f i r m i n g on d i r e c t a p p e a l ) ; Ward v. S t a t e , 
( C R -05-0655), 988 So. 2d 1078 ( A l a . C r i m . App. 2006) ( t a b l e ) 
("Ward I I " ) ( a f f i r m i n g t h e c i r c u i t c o u r t ' s d e n i a l o f Ward's 
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t h o s e p r e s e n t e d i n M a r t i n e z . The Supreme C o u r t d i d n o t n o t e 

d i s t i n c t i o n s b e t ween t h e c a s e s . The Alabama Supreme C o u r t 

s t a t e d i n Ward V t h a t , 

" t h e d i s p o s i t i v e i s s u e b e f o r e [ t h e Supreme C o u r t 
was] w h e t h e r t h e C o u r t o f C r i m i n a l A p p e a l s c o r r e c t l y 
h e l d t h a t t h e d o c t r i n e o f e q u i t a b l e t o l l i n g i s n o t 
a v a i l a b l e t o Ward b e c a u s e he f a i l e d t o a s s e r t i t i n 
t h e R u l e 32 p e t i t i o n f i l e d by p r e v i o u s c o u n s e l on 
November 2, 2005, b e f o r e we r e l e a s e d o u r o p i n i o n i n 
Ward I I I on June 1, 2007, i n w h i c h we r e c o g n i z e d as 
a m a t t e r o f f i r s t i m p r e s s i o n t h e a v a i l a b i l i t y o f 
e q u i t a b l e t o l l i n g t o a R u l e 32 p e t i t i o n e r . " 

Ward V, So. 3d a t . Q u o t i n g G r i f f i t h v. K e n t u c k y , 479 

U.S. 314 , 328 (1 9 8 7 ) , t h e Alabama Supreme C o u r t i n Ward V 

f o u n d t h a t "'a new r u l e f o r t h e c o n d u c t o f c r i m i n a l 

p r o s e c u t i o n s i s t o be a p p l i e d r e t r o a c t i v e l y t o a l l c a s e s , 

s t a t e o r f e d e r a l , p e n d i n g on d i r e c t r e v i e w o r n o t y e t f i n a l , ' " 

t h u s , t h a t "Ward s h o u l d have t h e o p p o r t u n i t y t o a s s e r t t h e 

d o c t r i n e o f e q u i t a b l e t o l l i n g . " So. 3d a t . The 

Alabama Supreme C o u r t ' s a n a l y s i s c o n t i n u e d w i t h a d i s c u s s i o n 

o f M a r t i n e z , s u p r a . I n M a r t i n e z , as s e t f o r t h above, t h e 

November 2, 2005, R u l e 32 p e t i t i o n ) ; Ex p a r t e Ward, [Ms. 
1051818, June 1 , 2007] So. 3d ( A l a . 2007) ("Ward 
I I I " ) ( r e v i e w i n g d e n i a l o f Ward's R u l e 32 p e t i t i o n and 
r e m a n d i n g t h e c a s e t o t h i s C o u r t ) ; Ward v. S t a t e (No. 
CR-05-0655, A u g u s t 17, 2 0 0 7 ) , So. 3d ( A l a . C r i m . App. 
2 0 0 7 ) ( t a b l e ) ( " W a r d I V " ) ( a f f i r m i n g d e n i a l o f Ward's November 2, 
2005, R u l e 32 p e t i t i o n ) . 

3 



CR-06-0020 

Supreme C o u r t remanded t h e c a s e t o t h i s C o u r t f o r f u r t h e r 

f i n d i n g s . M a r t i n e z was c i t e d as p r e c e d e n t f o r h o l d i n g t h a t 

Ward was e n t i t l e d t o t h e o p p o r t u n i t y t o a s s e r t t h e d o c t r i n e o f 

e q u i t a b l e t o l l i n g i n t h e c i r c u i t c o u r t . The Alabama Supreme 

C o u r t s t a t e d : 

" I n Ex p a r t e M a r t i n e z , [Ms. 1061237, May 29, 2009] 
So. 3d ( A l a . 2 0 0 9 ) , we h e l d t h a t a d e f e n d a n t 

whose p e t i t i o n f o r a w r i t o f c e r t i o r a r i was p e n d i n g 
when we d e c i d e d [Ex p a r t e Ward, [Ms. 1051818, June 
1, 2007] So. 3d ( A l a . 2 0 0 7 ) ( W a r d I I I ) , ] was 
e n t i t l e d t o a s s e r t t h e d o c t r i n e o f e q u i t a b l e t o l l i n g 
as i t r e l a t e d t o h i s R u l e 32 p e t i t i o n . We s t a t e d : 

" ' W h i l e M a r t i n e z ' s c e r t i o r a r i p e t i t i o n  
was p e n d i n g , t h i s C o u r t i s s u e d i t s o p i n i o n 
i n [Ward I I I ] . M a r t i n e z d i d n o t have t h e 
b e n e f i t o f Ward [ I I I ] t o a f f o r d him t h e 
o p p o r t u n i t y t o a r g u e t h e e q u i t a b l e t o l l i n g 
o f t h e l i m i t a t i o n s p e r i o d . A c c o r d i n g l y , we 
r e v e r s e t h e j u d g m e n t o f t h e C o u r t o f 
C r i m i n a l A p p e a l s and remand t h e c a s e t o 
t h a t c o u r t f o r c o n s i d e r a t i o n o f M a r t i n e z ' s 
c l a i m t h a t he i s e n t i t l e d t o t h e remedy 
a f f o r d e d by t h e d o c t r i n e o f e q u i t a b l e 
t o l l i n g and, i f i t d e c i d e s t h a t he i s , 
w h e t h e r t h e t r i a l c o u r t was c o r r e c t i n 
d e n y i n g M a r t i n e z ' s p e t i t i o n . ' 

" M a r t i n e z , So. 3d a t . A r e v i e w o f o u r 
summary i n M a r t i n e z o f t h e c l a i m s M a r t i n e z a r g u e d i n 
h i s R u l e 32 p e t i t i o n r e f l e c t s t h a t t h e o n l y c l a i m 
t h a t c o u l d a r g u a b l y be s a i d t o a s s e r t t h e d o c t r i n e 
o f e q u i t a b l e t o l l i n g was a c l a i m t h a t t h e 
l i m i t a t i o n s p e r i o d o f R u l e 3 2 . 2 ( c ) s h o u l d n o t a p p l y 
i n h i s c a s e ' b e c a u s e , he s a y s , as a n a t i v e o f 
G u a t e m a l a who does n o t s p e a k E n g l i s h , he f a c e d 
s i g n i f i c a n t o b s t a c l e s i n p u r s u i n g p o s t c o n v i c t i o n 
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r e v i e w . ' So. 3d a t -1- ̂  V _i_ ̂  vv . ^ w . ^ a. u • i - - L a . - i - U - i - i i ^ ^ v v g - o ^ i i u - L U - i - ^ w . 

t o a s s e r t t h e n e w l y r e c o g n i z e d d o c t r i n e o f e q u i t a b l e  
t o l l i n g on remand; l i k e w i s e , Ward i s e n t i t l e d t o 
a s s e r t t h e d o c t r i n e , w h i c h was a d o p t e d i n h i s c a s e . " 

Ward V, So. 3d a t (Emphasis added.) 

T h e r e f o r e , b e c a u s e t h e Supreme C o u r t c l e a r l y s t a t e d i n 

Ward V t h a t " M a r t i n e z was e n t i t l e d t o a s s e r t t h e n e w l y 

3d a t , and b e c a u s e , l i k e Ward, M a r t i n e z s h o u l d be e n t i t l e d 

t o t a k e a d v a n t a g e o f t h e "new r u l e " r e g a r d i n g t h e l i m i t a t i o n s 

p e r i o d i n R u l e 32, i . e . , t h e a p p l i c a t i o n o f t h e d o c t r i n e o f 

e q u i t a b l e t o l l i n g a n n o u n c e d i n Ward I I I , 2 we must r e v e r s e t h e 

c i r c u i t c o u r t ' s j udgment d e n y i n g M a r t i n e z ' s R u l e 32 p e t i t i o n 

and remand t h i s c a s e f o r f u r t h e r p r o c e e d i n g s . The c i r c u i t 

c o u r t i s d i r e c t e d t o p r o v i d e M a r t i n e z an o p p o r t u n i t y t o p r o v e 

on t h e m e r i t s w h e t h e r he i s e n t i t l e d t o an e q u i t a b l e t o l l i n g 

o f t h e l i m i t a t i o n s p e r i o d i n R u l e 32. The c i r c u i t c o u r t may 

c o n d u c t an e v i d e n t i a r y h e a r i n g , o r i t may t a k e e v i d e n c e i n t h e 

f o r m o f a f f i d a v i t s , w r i t t e n i n t e r r o g a t o r i e s , o r d e p o s i t i o n s . 

I f , upon c o n s i d e r a t i o n o f t h e e q u i t a b l e t o l l i n g i s s u e , t h e 

c i r c u i t c o u r t d e t e r m i n e s t h a t M a r t i n e z i s e n t i t l e d t o have h i s 

2We r e c o g n i z e , as d i d t h e Alabama Supreme C o u r t , t h a t Ward 
was t h e p e t i t i o n e r who f i r s t a r g u e d t h a t t h e d o c t r i n e o f 
e q u i t a b l e t o l l i n g s h o u l d be a d o p t e d i n R u l e 32 p r o c e e d i n g s . 

r e c o g n i z e d d o c t r i n e o f e q u i t a b l e t o l l i n g on remand," So. 
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o u t - o f - t i m e R u l e 32 p e t i t i o n a c c e p t e d , t h e c i r c u i t c o u r t 

s h o u l d a d d r e s s a l l t h e c l a i m s c o n t a i n e d i n M a r t i n e z ' s p e t i t i o n 

as t h o u g h t i m e l y f i l e d . 

The r e t u r n t o remand s h a l l i n c l u d e t h e c i r c u i t c o u r t ' s 

w r i t t e n f i n d i n g s o f f a c t ; a t r a n s c r i p t o f t h e e v i d e n t i a r y 

h e a r i n g , i f t h e r e i s one; and any o t h e r e v i d e n c e r e l i e d on by 

t h e c o u r t i n m a k i n g i t s d e t e r m i n a t i o n . A due r e t u r n s h a l l be 

made t o t h i s remand w i t h i n 63 days o f t h e d a t e o f t h i s 

o p i n i o n . The n e c e s s i t y o f a d d i t i o n a l b r i e f i n g w i l l be 

a d d r e s s e d a t t h e a p p r o p r i a t e t i m e . 

REMANDED WITH DIRECTIONS. 

W i s e , P . J . , and Windom, K e l l u m , and M a i n , J J . , c o n c u r . 
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