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R o n a l d J a y McFadden was c o n v i c t e d o f one c o u n t o f 

p o s s e s s i o n o f o b s c e n e m a t t e r c o n t a i n i n g a v i s u a l r e p r o d u c t i o n 

o f a p e r s o n u n d e r t h e age o f 1 7 y e a r s , a v i o l a t i o n o f § 13A-

1 2 - 1 9 2 ( b ) , A l a . Code 1 975, and one c o u n t o f p r o d u c t i o n o f 
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o b s c e n e m a t t e r c o n t a i n i n g a v i s u a l r e p r o d u c t i o n o f a p e r s o n 

u n d e r 17 y e a r s o f age, a v i o l a t i o n o f § 13A-12-197, A l a . Code 

1 9 7 5 . 1 T h i s a p p e a l f o l l o w e d . 

I n J u l y 2005, d u r i n g a r o u t i n e v i s i t t o McFadden's 

r e s i d e n c e b e c a u s e McFadden was on p r o b a t i o n f o r p r i o r 

c o n v i c t i o n s , P r o b a t i o n O f f i c e r C o r y R o b b i n s o f t h e B a l d w i n 

C o u n t y P r o b a t i o n O f f i c e n o t i c e d t h a t a l o w e r k i t c h e n c a b i n e t 

d o o r was a j a r and t h a t a p a i r o f c h i l d r e n ' s u n d e r w e a r was i n 

t h e c a b i n e t . P r o b a t i o n O f f i c e r R o b b i n s a l s o d i s c o v e r e d o t h e r 

i t e m s i n t h e k i t c h e n c a b i n e t s , i n c l u d i n g t o y s and c h i l d r e n ' s 

c l o t h i n g . He c o n t a c t e d h i s s u p e r v i s o r , who gave h i m 

p e r m i s s i o n t o s e a r c h f u r t h e r . He a l s o c o n t a c t e d O f f i c e r 

C o n n i e K i n g w i t h t h e F o l e y P o l i c e D e p a r t m e n t . P r o b a t i o n 

O f f i c e r R o b b i n s f o u n d d e p i c t i o n s o f nude c h i l d r e n t h a t he 

d e s c r i b e d as "numerous p h o t o s d e p i c t i n g young c h i l d r e n , what 

w o u l d a p p e a r t o be c o l l a g e s s u r r o u n d e d by a d u l t g e n i t a l i a . " 

( R . 49-50.) A t t h a t p o i n t , he d e t a i n e d McFadden and r e a d h i m 

1The o r a l p r o n o u n c e m e n t a t t h e s e n t e n c i n g h e a r i n g and t h e 
s e n t e n c i n g o r d e r d i f f e r . (C. 82-87; R. 281.) However, i t 
a p p e a r s t h a t , p u r s u a n t t o A l a b a m a ' s H a b i t u a l F e l o n y O f f e n d e r 
A c t , t h e t r i a l c o u r t s e n t e n c e d McFadden t o l i f e i m p r i s o n m e n t 
on t h e p r o d u c t i o n - o f - o b s c e n e - m a t t e r c h a r g e and 30 y e a r s ' 
i m p r i s o n m e n t on t h e p o s s e s s i o n - o f - o b s c e n e - m a t t e r c h a r g e , t h e 
s e n t e n c e s t o r u n c o n c u r r e n t l y . See § 13A-5-9 e t s e q . , A l a . 
Code 1975. 

2 



CR-07-1923 

h i s M i r a n d a 2 r i g h t s . McFadden d e n i e d k n o wledge o f t h e i t e m s 

i n h i s r e s i d e n c e . 

O f f i c e r K i n g o b t a i n e d a s e a r c h w a r r a n t f o r t h e r e s i d e n c e 

where he and o t h e r o f f i c e r s d i s c o v e r e d c h i l d r e n ' s i t e m s , s u c h 

as t o y s , v i d e o s , m a g a z i n e s , u n d e r w e a r , c h i l d r e n ' s b o o k s and 

p a r e n t i n g b o o k s , a g r o w t h c h a r t d e p i c t i n g nude d r a w i n g s o f 

c h i l d r e n , and numerous c o l l a g e o r montage e x h i b i t s . 

I . 

McFadden a r g u e s , as he d i d i n t h e c i r c u i t c o u r t b e l o w , 

t h a t t h e e v i d e n c e was i n s u f f i c i e n t t o s u s t a i n h i s c o n v i c t i o n s 

f o r p o s s e s s i o n o f o b s c e n e m a t t e r and p r o d u c t i o n o f o b s c e n e 

m a t t e r . R e l y i n g on R.K.D. v. S t a t e , 712 So. 2d 754 ( A l a . 

C r i m . App. 1 9 9 7 ) , McFadden a r g u e s t h e c o l l a g e o r montage 

e v i d e n c e was n o t " m a t t e r " b e c a u s e i t i s n o t a " l i v e a c t , 

p e r f o r m a n c e , o r e v e n t . " See § 1 3 A - 1 2 - 1 9 0 ( 1 2 ) , A l a . Code 1975, 

a p a r t o f t h e A l a b a m a C h i l d P o r n o g r a p h y A c t § 13A-12-190 e t 

s e q . , A l a . Code 1975 ("The ACPA"). A l t e r n a t i v e l y , McFadden 

a r g u e s t h a t i f t h e e v i d e n c e i s i n f a c t " m a t t e r , " i t i s n o t 

" o b s c e n e . " 

2 M i r a n d a v. A r i z o n a , 384 U.S. 436 ( 1 9 6 6 ) . 
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As t o t h e s u f f i c i e n c y o f t h e e v i d e n c e , 

" I n d e c i d i n g w h e t h e r t h e r e i s s u f f i c i e n t 
e v i d e n c e t o s u p p o r t t h e v e r d i c t o f t h e j u r y and t h e 
j u d g m e n t o f t h e t r i a l c o u r t , t h e e v i d e n c e must be 
r e v i e w e d i n t h e l i g h t most f a v o r a b l e t o t h e 
p r o s e c u t i o n . Cumbo v. S t a t e , 368 So. 2d 871 ( A l a . 
C r . App. 1 9 7 8 ) , c e r t . d e n i e d , 368 So. 2d 877 ( A l a . 
1 9 7 9 ) . C o n f l i c t i n g e v i d e n c e p r e s e n t s a j u r y 
q u e s t i o n n o t s u b j e c t t o r e v i e w on a p p e a l , p r o v i d e d 
t h e s t a t e ' s e v i d e n c e e s t a b l i s h e s a p r i m a f a c i e c a s e . 
Gunn v. S t a t e , 387 So. 2d 280 ( A l a . C r . A p p . ) , c e r t . 
d e n i e d , 387 So. 2d 283 ( A l a . 1 980 ). The t r i a l 
c o u r t ' s d e n i a l o f a m o t i o n f o r a j u d g m e n t o f 
a c q u i t t a l must be r e v i e w e d by d e t e r m i n i n g w h e t h e r 
t h e r e e x i s t e d l e g a l e v i d e n c e b e f o r e t h e j u r y , a t t h e 
t i m e t h e m o t i o n was made, f r o m w h i c h t h e j u r y by 
f a i r i n f e r e n c e c o u l d have f o u n d t h e a p p e l l a n t 
g u i l t y . Thomas v. S t a t e , 363 So. 2d 1020 ( A l a . C r . 
App. 1 9 7 8 ) . I n a p p l y i n g t h i s s t a n d a r d , t h e 
a p p e l l a t e c o u r t w i l l d e t e r m i n e o n l y i f l e g a l 
e v i d e n c e was p r e s e n t e d f r o m w h i c h t h e j u r y c o u l d 
have f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a r e a s o n a b l e 
d o u b t . W i l l i s v. S t a t e , 447 So. 2d 199 ( A l a . C r . 
App. 1 9 8 3 ) ; Thomas v. S t a t e . When t h e e v i d e n c e 
r a i s e s q u e s t i o n s o f f a c t f o r t h e j u r y and s u c h 
e v i d e n c e , i f b e l i e v e d , i s s u f f i c i e n t t o s u s t a i n a 
c o n v i c t i o n , t h e d e n i a l o f a m o t i o n f o r a j u d g m e n t o f 
a c q u i t t a l by t h e t r i a l c o u r t does n o t c o n s t i t u t e 
e r r o r . Young v. S t a t e , 283 A l a . 676, 220 So. 2d 843 
( 1 9 6 9 ) ; W i l l i s v. S t a t e . " 

B r e c k e n r i d g e v. S t a t e , 628 So. 2d 1012, 1018 ( A l a . C r i m . App. 

1 9 9 3 ) . 

" ' I n d e t e r m i n i n g t h e s u f f i c i e n c y o f t h e e v i d e n c e t o 
s u s t a i n t h e c o n v i c t i o n , t h i s C o u r t must a c c e p t as 
t r u e t h e e v i d e n c e i n t r o d u c e d by t h e S t a t e , a c c o r d 
t h e S t a t e a l l l e g i t i m a t e i n f e r e n c e s t h e r e f r o m , and 
c o n s i d e r t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 
t h e p r o s e c u t i o n . ' F a i r c l o t h v. S t a t e , 471 So. 2d 
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485, 489 ( A l a . C r . App. 1 9 8 4 ) , a f f i r m e d , Ex p a r t e 
F a i r c l o t h , [471] So. 2d 493 ( A l a . 1 9 8 5 ) . 

" ' . . . 

"'"The r o l e o f a p p e l l a t e c o u r t s i s n o t t o 
s a y what t h e f a c t s a r e . Our r o l e , ... i s 
t o j u d g e w h e t h e r t h e e v i d e n c e i s l e g a l l y 
s u f f i c i e n t t o a l l o w s u b m i s s i o n o f an i s s u e 
f o r d e c i s i o n t o t h e j u r y . " Ex p a r t e 
B a n k s t o n , 358 So. 2d 1040, 1042 ( A l a . 
1 9 7 8 ) . An a p p e l l a t e c o u r t may i n t e r f e r e 
w i t h t h e j u r y ' s v e r d i c t o n l y where i t 
r e a c h e s "a c l e a r c o n c l u s i o n t h a t t h e 
f i n d i n g and judgment a r e wrong." K e l l y v. 
S t a t e , 273 A l a . 240 , 244, 139 So. 2d 326 
( 1 9 6 2 ) . ... A v e r d i c t on c o n f l i c t i n g 
e v i d e n c e i s c o n c l u s i v e on a p p e a l . R o b e r s o n  
v. S t a t e , 162 A l a . 30, 50 So. 345 ( 1 9 0 9 ) . 
" [ W ]here t h e r e i s ample e v i d e n c e o f f e r e d by 
t h e s t a t e t o s u p p o r t a v e r d i c t , i t s h o u l d 
n o t be o v e r t u r n e d even t h o u g h t h e e v i d e n c e 
o f f e r e d by t h e d e f e n d a n t i s i n s h a r p 
c o n f l i c t t h e r e w i t h and p r e s e n t s a 
s u b s t a n t i a l d e f e n s e . " F u l l e r v. S t a t e , 269 
A l a . 312, 333, 113 So. 2d 153 ( 1 9 5 9 ) , c e r t . 
d e n i e d , F u l l e r v. A l a b a m a , 361 U.S. 936, 80 
S. C t . 380, 4 L. Ed. 2d 358 (1960 ) . ' 
G r a n g e r [v. S t a t e ] , 473 So. 2d [1137,] 1139 
[ ( A l a . C r i m . App. 1 9 8 5 ) ] . " 

W h i t e v. S t a t e , 546 So. 2d 1014, 1017 ( A l a . C r i m . App. 1 9 8 9 ) . 

The t w o - c o u n t i n d i c t m e n t i n 2005 c h a r g i n g McFadden 

t r a c k e d §§ 13A-12-192(b) and 13A-12-197, A l a . Code 1975. I t 

i s w e l l s e t t l e d t h a t t h e s t a t u t e i n e f f e c t a t t h e t i m e a c r i m e 

i s c o m m i t t e d g o v e r n s t h e p r o s e c u t i o n o f t h a t o f f e n s e . See  

M i n n i f i e l d v. S t a t e , 941 So. 2d 1000, 1001 ( A l a . C r i m . App. 
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2005) ( n o t i n g t h a t " t h e l a w i n e f f e c t a t t h e t i m e o f t h e 

c o m m i s s i o n o f t h e o f f e n s e c o n t r o l s t h e p r o s e c u t i o n " ) ; see a l s o  

H a r d y v. S t a t e , 570 So. 2d 871 ( A l a . C r i m . App. 1990) ( n o t i n g 

t h a t , u n l e s s o t h e r w i s e s t a t e d i n t h e s t a t u t e , t h e l a w i n 

e f f e c t a t t h e t i m e t h e o f f e n s e was c o m m i t t e d c o n t r o l s t h e 

o f f e n s e ) . I n 2005, § 1 3 A - 1 2 - 1 9 2 ( b ) , A l a . Code 1975, t h e 

s t a t u t e u n d e r w h i c h McFadden was i n d i c t e d and c o n v i c t e d , 

s t a t e d : 

"Any p e r s o n who k n o w i n g l y p o s s e s s e s any o b s c e n e 
m a t t e r c o n t a i n i n g a v i s u a l r e p r o d u c t i o n o f a p e r s o n 
u n d e r t h e age o f 17 y e a r s engaged i n any a c t o f 
s a d o - m a s o c h i s t i c a b u s e , s e x u a l i n t e r c o u r s e , s e x u a l 
e x c i t e m e n t , m a s t u r b a t i o n , g e n i t a l n u d i t y , o r o t h e r 
s e x u a l c o n d u c t s h a l l be g u i l t y o f a C l a s s C f e l o n y . " 3 

(Emphasis added.) I n 2005, § 1 3 A - 1 2 - 1 9 7 ( a ) , A l a . Code 1975, 

p r o v i d e d , i n p e r t i n e n t p a r t : 

"Any p e r s o n who k n o w i n g l y f i l m s , p r i n t s , r e c o r d s , 
p h o t o g r a p h s o r o t h e r w i s e p r o d u c e s any o b s c e n e m a t t e r 
t h a t c o n t a i n s a v i s u a l r e p r o d u c t i o n o f a p e r s o n 
u n d e r t h e age o f 17 y e a r s e n g a g e d i n any a c t o f 
s a d o - m a s o c h i s t i c a b u s e , s e x u a l i n t e r c o u r s e , s e x u a l 
e x c i t e m e n t , m a s t u r b a t i o n , b r e a s t n u d i t y , g e n i t a l 

3The l e g i s l a t u r e amended § 13A-12-192(b) e f f e c t i v e June 
1, 2006, by s u b s t i t u t i n g t h e c l a u s e " t h a t c o n t a i n s a v i s u a l 
d e p i c t i o n " f o r t h e p h r a s e " c o n t a i n i n g a v i s u a l r e p r o d u c t i o n . " 
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n u d i t y , o r o t h e r s e x u a l c o n d u c t s h a l l be g u i l t y o f 

a C l a s s A f e l o n y . " 4 

(Emphasis added.) "Obscene" was d e f i n e d i n 2005, i n p e r t i n e n t 

p a r t , as f o l l o w s : 
"b. When u s e d t o d e s c r i b e m a t t e r t h a t c o n t a i n s  

a v i s u a l r e p r o d u c t i o n o f an a c t o f s a d o - m a s o c h i s t i c 
a b u s e , s e x u a l i n t e r c o u r s e , s e x u a l e x c i t e m e n t , 
m a s t u r b a t i o n , g e n i t a l n u d i t y , o r o t h e r s e x u a l 
c o n d u c t , s u c h t e r m means m a t t e r c o n t a i n i n g s u c h a 
v i s u a l r e p r o d u c t i o n t h a t i t s e l f l a c k s s e r i o u s 
l i t e r a r y , a r t i s t i c , p o l i t i c a l o r s c i e n t i f i c v a l u e . " 

§ 1 3 A - 1 2 - 1 9 0 ( 1 3 ) ( b ) , A l a . Code 1975 ( e m p h a s i s a d d e d ) . 5 The 

t e r m " m a t t e r , " as u s e d i n t h i s s e c t i o n i n 2005, was d e f i n e d 

a s : 

" [ a ] n y book, m a g a z i n e , n e w s p a p e r , o r o t h e r p r i n t e d 
m a t e r i a l , o r any p i c t u r e , p h o t o g r a p h , m o t i o n p i c t u r e 
o r e l e c t r i c a l o r e l e c t r o n i c r e p r o d u c t i o n , o r any 
o t h e r a r t i c l e s o r m a t e r i a l s t h a t e i t h e r a r e o r 
c o n t a i n a p h o t o g r a p h i c o r o t h e r v i s u a l r e p r o d u c t i o n 
o f a l i v e a c t , p e r f o r m a n c e , o r e v e n t . " 

4The l e g i s l a t u r e amended § 13A-12-197 e f f e c t i v e June 1, 
2006, and s u b s t i t u t e d t h e w o r d " d e p i c t i o n " f o r t h e w o r d 
" r e p r o d u c t i o n . " 

5The l e g i s l a t u r e amended § 13A-12-190(13) e f f e c t i v e June 
1, 2006, i n s u b p a r a g r a p h b. b y s u b s t i t u t i n g t h e words " i s a 
d e p i c t i o n " f o r t h e p h r a s e " c o n t a i n s a v i s u a l r e p r o d u c t i o n . " 
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§ 1 3 A - 1 2 - 1 9 0 ( 1 2 ) , A l a . Code 1975. 6 We n o t e t h a t , a t t h e t i m e 

o f t h e c h a r g e d o f f e n s e s , " v i s u a l r e p r o d u c t i o n " was n o t d e f i n e d 

i n t h e r e l e v a n t Code s e c t i o n s . See § 13A-12-190, A l a . Code 

1975; § § 1 3 A - 1 2 - 1 9 2 ( b ) , A l a . Code 1975, § 13A-12-197, A l a . 

Code 1975. 7 " G e n i t a l n u d i t y " i s : " [ t ] h e l e w d s h o w i n g o f t h e 

g e n i t a l s o r p u b i c a r e a . " § 1 3 A - 1 2 - 1 9 0 ( 1 1 ) , A l a . Code 1975. 

B e c a u s e t h e t e r m " l e w d " i s n o t d e f i n e d by s t a t u t e , i t must be 

g i v e n i t s " ' n a t u r a l , p l a i n , o r d i n a r y , and commonly u n d e r s t o o d 

m e a n i n g . ' " P e r r y v. S t a t e , 568 So. 2d 339, 342 ( A l a . C r i m . 

App. 1 9 9 0 ) , q u o t i n g Alabama Farm B u r e a u Mut. Cas. I n s . Co. v.  

C i t y o f H a r t s e l l e , 4 60 So. 2d 1219, 1223 ( A l a . 1 9 8 4 ) . 

"'Lewd'" i s d e f i n e d as " ' [ o ] b s c e n e , l u s t f u l , i n d e c e n t , 

6The l e g i s l a t u r e amended t h e d e f i n i t i o n o f " m a t t e r " i n § 
1 3A-12-190(12) e f f e c t i v e June 1, 2006. The d e f i n i t i o n now 
r e a d s : "Any b o o k , m a g a z i n e , n e w s p a p e r , o r o t h e r p r i n t e d 
m a t e r i a l , o r any p i c t u r e , p h o t o g r a p h , m o t i o n p i c t u r e , v i d e o 
c a s s e t t e , t a p e , r e c o r d , d i g i t a l v i d e o d i s c (DVD), v i d e o 
c o m p i l a t i o n , o r e l e c t r o n i c d e p i c t i o n i n a c o m p a r a b l e f o r m a t , 
o r an image, f i l e , d o w n l o a d , o r o t h e r c o n t e n t s t o r e d , o r 
r e p r o d u c e d b y u s i n g a c o m p u t e r o r e l e c t r o n i c d e v i c e o r o t h e r 
d i g i t a l s t o r a g e , o r any o t h e r t h i n g , a r t i c l e s , o r m a t e r i a l s 
t h a t e i t h e r a r e o r c o n t a i n a p h o t o g r a p h i c o r o t h e r v i s u a l 
d e p i c t i o n o f a l i v e a c t , p e r f o r m a n c e , o r e v e n t . " 

7The l e g i s l a t u r e a dded t h e d e f i n i t i o n o f " v i s u a l 
d e p i c t i o n " i n § 13A-12-190(15) e f f e c t i v e June 1, 2006 when i t 
s u b s t i t u t e d " d e p i c t i o n " f o r " r e p r o d u c t i o n . " " V i s u a l 
d e p i c t i o n " i s : " [ a ] p o r t r a y a l , r e p r e s e n t a t i o n , i l l u s t r a t i o n , 
i mage, l i k e n e s s , o r o t h e r t h i n g t h a t c r e a t e s a s e n s o r y 
i m p r e s s i o n , w h e t h e r an o r i g i n a l , d u p l i c a t e , o r r e p r o d u c t i o n . " 
§ 1 3 A - 1 2 - 1 9 0 ( 1 5 ) , A l a . Code 1975. 
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l a s c i v i o u s , l e c h e r o u s . ' " P e r r y , 568 So. 2d a t 342, q u o t i n g 

B l a c k ' s Law D i c t i o n a r y 817 ( 5 t h ed. 1 9 7 9 ) . 

"A 'lewd s h o w i n g o f t h e g e n i t a l s ' does 
n o t r e q u i r e any o v e r t a c t by t h e c h i l d 
d e p i c t e d . The c h i l d d e p i c t e d i s n o t 
r e q u i r e d t o have assumed a s e x u a l l y 
i n v i t i n g manner, . . . n o r i s i t r e q u i r e d t h a t 
t h e c h i l d e ven be aware t h a t t h e d e p i c t i o n 
i s b e i n g p r o d u c e d 'Lewdness,' w i t h i n 
'the c o n t e x t o f t h e s t a t u t e a p p l i e d t o t h e 
c o n d u c t o f c h i l d r e n ... i s n o t a  
c h a r a c t e r i s t i c o f t h e c h i l d p h o t o g r a p h e d  
b u t o f t h e e x h i b i t i o n w h i c h t h e  
p h o t o g r a p h e r s e t s up f o r an a u d i e n c e t h a t  
c o n s i s t s o f h i m s e l f o r l i k e m i n d e d  
p e d o p h i l e s .... The p i c t u r e o f a c h i l d 
"engaged i n [ g e n i t a l n u d i t y ] " ... as 
d e f i n e d by [new § 13A-12- 1 9 0 ( 1 1 ) ] i s a 
p i c t u r e o f a c h i l d ' s s e x o r g a n s d i s p l a y e d 
[ l e w d l y ] - - t h a t i s , so r e p r e s e n t e d by t h e 
p h o t o g r a p h e r as t o a r o u s e o r s a t i s f y t h e 
s e x u a l c r a v i n g s o f a v o y e u r . ' " 

P o o l e v. S t a t e , 596 So. 2d 632, 640 ( A l a . C r i m . App. 1 9 9 2 ) . 

See a l s o Lanham v. S t a t e , 8 88 So. 2d 1283 ( A l a . C r i m . App. 

2 0 0 4 ) ; C o l e v. S t a t e , 721 So. 2d 255 ( A l a . C r i m . App. 1 9 9 8 ) . 

A d d i t i o n a l l y , § 1 3 A - 1 2 - 2 0 0 . 1 ( 1 9 ) , A l a . Code 1975, d e f i n e s 

" p r o d u c e " as t o " [ c ] r e a t e , make, w r i t e , f i l e , p r o d u c e , 

r e p r o d u c e , d i r e c t , o r s t a g e . " 

I n e x a m i n i n g t h e r e l e v a n t s t a t u t e s as t h e y r e a d a t t h e 

t i m e o f t h e c h a r g e d o f f e n s e s and i n c o n s i d e r i n g t h e c o l l a g e o r 

montage e x h i b i t s , we a l s o must a p p l y t h e f o l l o w i n g p r i n c i p l e s 
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o f s t a t u t o r y c o n s t r u c t i o n and v i e w t h e c o l l a g e s o r montages i n 

t o t a l i t y : 

" ' " [ I ] t i s w e l l e s t a b l i s h e d t h a t c r i m i n a l s t a t u t e s 
s h o u l d n o t be ' e x t e n d e d b y c o n s t r u c t i o n . ' " ' Ex 
p a r t e M u t r i e , 658 So. 2d 347, 349 ( A l a . 1993) 
( q u o t i n g Ex p a r t e E v e r s , 434 So. 2d 813, 817 ( A l a . 
1 9 8 3 ) , q u o t i n g i n t u r n L o c k l e a r v. S t a t e , 50 A l a . 
App. 679, 282 So. 2d 116 ( 1 9 7 3 ) ) . 

"'A b a s i c r u l e o f r e v i e w i n c r i m i n a l 
c a s e s i s t h a t c r i m i n a l s t a t u t e s a r e t o be  
s t r i c t l y c o n s t r u e d i n f a v o r o f t h o s e 
p e r s o n s s o u g h t t o be s u b j e c t e d t o t h e i r 
o p e r a t i o n , i . e . , d e f e n d a n t s . S c h e n h e r v. 
S t a t e , 38 A l a . App. 573, 90 So. 2d 234, 
c e r t . d e n i e d , 265 A l a . 700, 90 So. 2d 238 
( 1 9 5 6 ) . 

" ' P e n a l s t a t u t e s a r e t o r e a c h no 
f u r t h e r i n m e a n i n g t h a n t h e i r w o r d s . 
F u l l e r v. S t a t e , 257 A l a . 502, 60 So. 2d 
202 ( 1 9 5 2 ) . 

"'One who commits an a c t w h i c h does 
n o t come w i t h i n t h e words o f a c r i m i n a l 
s t a t u t e , a c c o r d i n g t o t h e g e n e r a l and 
p o p u l a r u n d e r s t a n d i n g o f t h o s e w o r d s , when 
t h e y a r e n o t u s e d t e c h n i c a l l y , i s n o t t o be  
p u n i s h e d t h e r e u n d e r , m e r e l y b e c a u s e t h e a c t  
may c o n t r a v e n e t h e p o l i c y o f t h e s t a t u t e . 
F u l l e r v. S t a t e , s u p r a , c i t i n g [Young v.  
S t a t e ] , 58 A l a . 358 ( 1 8 7 7 ) . 

"'No p e r s o n i s t o be made s u b j e c t t o 
p e n a l s t a t u t e s by i m p l i c a t i o n and a l l  
d o u b t s c o n c e r n i n g t h e i r i n t e r p r e t a t i o n a r e  
t o p r e d o m i n a t e i n f a v o r o f t h e a c c u s e d . 
F u l l e r v. S t a t e , s u p r a . ' 

" C l e m e n t s v. S t a t e , 370 So. 2d 723, 725 ( A l a . 1979) 
( q u o t e d i n w h o l e o r i n p a r t i n Ex p a r t e M u r r y , 455 
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So. 2d 72, 76 ( A l a . 1 9 8 4 ) , and i n Ex p a r t e W a l l s , 
711 So. 2d 490, 494 ( A l a . 1997)) ( e m p h a s i s a d d e d ) . 

" ' " S t a t u t e s c r e a t i n g c r i m e s a r e t o be 
s t r i c t l y c o n s t r u e d i n f a v o r o f t h e a c c u s e d ;  
t h e y may n o t be h e l d t o a p p l y t o c a s e s n o t  
c o v e r e d by t h e words u s e d U n i t e d  
S t a t e s v. R e s n i c k , 299 U.S. 207, 209, 57 
S.Ct. 126, 127, 81 L.Ed. 127 ( 1 9 3 6 ) . See 
a l s o , Ex p a r t e E v e r s , 434 So. 2d 813, 816 
( A l a . 1 9 8 3 ) ; F u l l e r v. S t a t e , 257 A l a . 502, 
60 So. 2d 202, 205 ( 1 9 5 2 ) . ' 

"Ex p a r t e J a c k s o n , 614 So. 2d 405, 406 ( A l a . 1993) 
(e m p h a s i s a d d e d ) . ' [ T ] h e f u n d a m e n t a l r u l e [ i s ] t h a t  
c r i m i n a l s t a t u t e s a r e c o n s t r u e d s t r i c t l y a g a i n s t t h e  
S t a t e . See Ex p a r t e J a c k s o n , 614 So. 2d 405 ( A l a . 
1 9 9 3 ) . ' Ex p a r t e Hyde, 778 So. 2d 237, 239 n. 2 
( A l a . 2000) ( e m p h a s i s a d d e d ) . The ' r u l e o f l e n i t y 
r e q u i r e s t h a t "ambiguous c r i m i n a l s t a t u t e [ s ] ... be 
c o n s t r u e d i n f a v o r o f t h e a c c u s e d . " ' C a s t i l l o v.  
U n i t e d S t a t e s , 530 U.S. 120, 131, 120 S.Ct. 2090, 
147 L.Ed.2d 94 (2000) ( p a r a p h r a s i n g S t a p l e s v.  
U n i t e d S t a t e s , 511 U.S. 600, 619 n. 17, 114 S . C t . 
1793, 128 L.Ed.2d 608 ( 1 9 9 4 ) ) . " 

Ex p a r t e B e r t r a m , 884 So. 2d 889, 891-92 ( A l a . 2 0 0 3 ) . 

" ' M o r e o v e r , "one ' i s n o t t o be s u b j e c t e d t o 
a p e n a l t y u n l e s s t h e words o f t h e s t a t u t e 
p l a i n l y impose i t , ' K e p p e l v. T i f f i n  
S a v i n g s Bank, 197 U.S. 356, 362, 25 S.Ct. 
443, 49 L.Ed. 790 [ ( 1 9 0 5 ) ] . '[W]hen c h o i c e 
has t o be made be t w e e n two r e a d i n g s o f what 
c o n d u c t C o n g r e s s has made a c r i m e , i t i s 
a p p r o p r i a t e , b e f o r e we c h o o s e t h e h a r s h e r 
a l t e r n a t i v e , t o r e q u i r e t h a t C o n g r e s s 
s h o u l d have s p o k e n i n l a n g u a g e t h a t i s 
c l e a r a nd d e f i n i t e . ' U n i t e d S t a t e s v.  
U n i v e r s a l C.I.T. C r e d i t C o r p . , 344 U.S. 
218, 221-222, 73 S.Ct. 227, 229-230, 97 
L.Ed. 260 [ ( 1 9 5 2 ) ] . " U n i t e d S t a t e s v. 
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C a m p o s - S e r r a n o , 404 U.S. 293, 297, 92 S.Ct. 
471, 474, 30 L.Ed.2d 457 ( 1 9 7 1 ) . ' 

" B r i d g e s , 493 F.2d a t 923. 

"'Words u s e d i n t h e s t a t u t e must be g i v e n t h e i r 
n a t u r a l , p l a i n , o r d i n a r y , and commonly u n d e r s t o o d 
m e a n i n g . ' A l a b a m a Farm B u r e a u Mut. C a s u a l t y I n s .  
Co. v. C i t y o f H a r t s e l l e , 460 So. 2d 1219, 1223 
( A l a . 1 9 8 4 ) . The g e n e r a l r u l e o f c o n s t r u c t i o n f o r 
t h e p r o v i s i o n s o f t h e A l a b a m a C r i m i n a l Code i s f o u n d 
i n A l a . Code 1975, § 13A-1-6: ' A l l p r o v i s i o n s o f 
t h i s t i t l e s h a l l be c o n s t r u e d a c c o r d i n g t o t h e f a i r 
i m p o r t o f t h e i r t e r m s t o p r o m o t e j u s t i c e and t o 
e f f e c t t h e o b j e c t s o f t h e l a w , i n c l u d i n g t h e 
p u r p o s e s s t a t e d i n s e c t i o n 13A-1-3.' Among t h e 
p u r p o s e s s t a t e d i n § 13A-1-4 i s t h a t f o u n d i n 
s u b s e c t i o n ( 2 ) : 'To g i v e f a i r w a r n i n g o f t h e n a t u r e 
o f t h e c o n d u c t p r o s c r i b e d . ' " 

C a r r o l l v. S t a t e , 599 So. 2d 1253, 1264-65 ( A l a . C r i m . App. 

1 9 9 2 ) . I n d e t e r m i n i n g t h e p r o p e r a p p l i c a t i o n o f a s t a t u t e , we 

have a d u t y t o " ' a s c e r t a i n and e f f e c t u a t e l e g i s l a t i v e i n t e n t 

e x p r e s s e d i n t h e s t a t u t e , w h i c h may be g l e a n e d f r o m t h e 

l a n g u a g e u s e d , t h e r e a s o n and n e c e s s i t y f o r t h e a c t , and t h e 

p u r p o s e s o u g h t t o be o b t a i n e d . ' " Hunt v. S t a t e , 642 So. 2d 

999, 1028 ( A l a . C r i m . App. 1 9 9 3 ) , a f f ' d , 642 So. 2d 1060 ( A l a . 

1 9 9 4 ) , q u o t i n g Ex p a r t e H o l l a d a y , 466 So. 2d 956, 960 ( A l a . 

1 9 8 5 ) ) ; see a l s o R u t l e d g e v. S t a t e , 745 So. 2d 912 ( A l a . C r i m . 

App. 1 9 9 9 ) . 

The r e c o r d r e f l e c t s t h a t , a l o n g w i t h c h i l d r e n ' s c l o t h i n g , 

i n c l u d i n g c h i l d r e n ' s u n d e r w e a r , t o y s , and o t h e r c h i l d r e n ' s 
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i t e m s , c o l l a g e o r montage e x h i b i t s were i n t r o d u c e d a t t r i a l . 

The c o l l a g e o r montage e x h i b i t s f o u n d i n McFadden's r e s i d e n c e 

c o n t a i n e d p i c t u r e s o r p h o t o g r a p h s o f n a k e d and c l o t h e d 

c h i l d r e n c u t f r o m c a t a l o g s , m a g a z i n e s , a n d o t h e r p r i n t mediums 

j u x t a p o s i n g a d u l t nude body p a r t s , i n c l u d i n g g e n i t a l i a , o f t e n 

e n g a g e d i n s e x u a l a c t s . Some o f t h e p h o t o g r a p h s s u p e r i m p o s e d 

what a p p e a r e d t o be c h i l d r e n ' s u n c l o t h e d b o d i e s w i t h n a k e d 

a d u l t body p a r t s . 8 

A p p l y i n g t h e r u l e s o f s t a t u t o r y c o n s t r u c t i o n s e t f o r t h 

above t o t h e s t a t u t e s i n e f f e c t a t t h e t i m e o f t h e c o m m i s s i o n 

o f t h e o f f e n s e s by McFadden, g i v e n t h e r e a s o n and n e c e s s i t y 

f o r t h e "ACPA" a n d t h e p u r p o s e s o u g h t t o be o b t a i n e d b y t h e 

ACPA, c o n s i d e r i n g t h i s C o u r t ' s d e c i s i o n i n R.K.D., s u p r a , a nd 

8 F o r e x a m p l e , S t a t e ' s E x h i b i t 11 i n c l u d e s v a r i o u s c u t - o u t 
p h o t o g r a p h s o f c l o t h e d and u n c l o t h e d young c h i l d r e n c o m b i n e d 
w i t h p h o t o g r a p h s o f a d u l t g e n i t a l i a and p h o t o g r a p h s o f t h e 
p e r f o r m a n c e o f a d u l t s e x u a l i n t e r c o u r s e and o r a l s e x . Some o f 
t h e c o l l a g e s o r montages i n S t a t e ' s E x h i b i t 11 i n c l u d e 
s e x u a l l y e x p l i c i t v e r b i a g e c u t f r o m m a g a z i n e s t h a t i s p a s t e d 
a l o n g s i d e c u t - o u t c h i l d r e n ' s p h o t o g r a p h s and c u t - o u t 
p h o t o g r a p h s o f a d u l t s e x u a l a c t s and body p a r t s . S t a t e ' s 
E x h i b i t s 11 and 12 a l s o i n c l u d e s e v e r a l p h o t o g r a p h s o f t h e 
g e n i t a l i a o f what a p p e a r t o be young c h i l d r e n , w h i c h c o u l d 
have been t a k e n f r o m an a n a t o m i c , s c i e n t i f i c , o r m e d i c a l 
r e f e r e n c e , a f f i x e d above o r n e a r t h e c u t - o u t p h o t o g r a p h s o f 
a d u l t g e n i t a l i a and s e x u a l a c t s . S t a t e ' s E x h i b i t 13 showed 
c o l l a g e s o r montages o f a d u l t m a l e s and f e m a l e s h a v i n g s e x u a l 
i n t e r c o u r s e and o r a l s e x j u x t a p o s e d w i t h p h o t o g r a p h s o f young 
c h i l d r e n . (R. 103-13, 153-59, 164-65, 199-203.) 

13 



CR-07-1923 

r e v i e w i n g t h e c o l l a g e s o r montages as a w h o l e , we c o n c l u d e 

t h a t t h e c o l l a g e o r montage e x h i b i t s c o n t a i n r e p r o d u c t i o n s o f 

g e n i t a l n u d i t y o f c h i l d r e n i n v i o l a t i o n o f §§ 13A-12-192(b) 

and 13A-12-197, A l a . Code 1975. The c o l l a g e s o r montages, 

w h i c h i n c l u d e p i c t u r e s o r p h o t o g r a p h s o f u n c l o t h e d young 

c h i l d r e n c o m b i n e d w i t h a d u l t s e x u a l a c t s , a r e c l e a r l y o b s c e n e 

and i n v i o l a t i o n o f t h e c o n d u c t p r o s c r i b e d by t h e ACPA. See 

§§ 13A-12-190(12) and ( 1 3 ) , A l a . Code 1975. 

M o r e o v e r , R.K.D. i s f a c t u a l l y d i s t i n g u i s h a b l e f r o m t h i s 

c a s e . I n R.K.D., t h e d i s p o s i t i v e f a c t was t h a t i n t h e 

m a t e r i a l s t h e r e t h e c h i l d r e n were e i t h e r hand-drawn o r were 

n o t n a k e d . H e r e , t h e c h i l d r e n were c o m p l e t e l y n a k e d , 

d i s p l a y i n g g e n i t a l n u d i t y i n some o f t h e p i c t u r e s o r 

p h o t o g r a p h s t h a t were i n c o r p o r a t e d i n t o c o l l a g e s o r montages, 

t h e r e b y m e e t i n g t h e d e f i n i t i o n s o f " o b s c e n e " and " m a t t e r " 

u n d e r §§ 13A-12-190(12) and ( 1 3 ) , A l a . Code 1975. The f a c t 

t h a t t h e r e p r o d u c t i o n s were i n c l u d e d i n c o l l a g e s o r montages 

d i d n o t l e s s e n t h e p o r n o g r a p h i c n a t u r e o f t h e p i c t u r e s o r 

p h o t o g r a p h s . A c c o r d i n g l y , t h e e v i d e n c e p r e s e n t e d a t t r i a l was 

s u f f i c i e n t t o e s t a b l i s h a p r i m a f a c e c a s e o f t h e p o s s e s s i o n 

and t h e p r o d u c t i o n o f o b s c e n e m a t t e r c o n t a i n i n g a v i s u a l 

r e p r o d u c t i o n o f a p e r s o n u n d e r t h e age o f 17 y e a r s . Thus, we 
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u p h o l d McFadden's c o n v i c t i o n s a g a i n s t h i s e v i d e n t i a r y 

a r g u m e n t s . 

I I . 

McFadden n e x t a r g u e s t h a t t h e c o l l a g e s o r montages a r e 

p r o t e c t e d b y t h e F i r s t Amendment o f t h e U n i t e d S t a t e s 

C o n s t i t u t i o n . McFadden c l a i m s t h a t New Y o r k v. F e r b e r , 458 

U.S. 747 (1982) and A s h c r o f t v. F r e e S p e e c h C o a l i t i o n , 535 

U.S. 234 ( 2 0 0 2 ) , r e t a i n F i r s t Amendment p r o t e c t i o n s f o r t h e 

c o l l a g e o r montage e x h i b i t s . 9 The S t a t e c o u n t e r s t h a t b e c a u s e 

t h e c o l l a g e o r montage e v i d e n c e c o n t a i n e d g e n i t a l n u d i t y , 

w h i c h amounted t o c h i l d p o r n o g r a p h y , i t s h o u l d be a f f o r d e d no 

F i r s t Amendment p r o t e c t i o n . T h i s C o u r t r e v i e w s s u c h i s s u e s de 

novo. Ex p a r t e Key, 890 So. 2d 1056, 1059 ( A l a . 2 0 0 3 ) . 

I n Lanham v. S t a t e , s u p r a , t h i s C o u r t p r o v i d e d a h i s t o r y 

o f t h e d e v e l o p m e n t o f F i r s t Amendment d o c t r i n e r e g a r d i n g 

o b s c e n i t y and c h i l d p o r n o g r a p h y and s l a t e d t h e f o l l o w i n g when 

c o n s i d e r i n g w h e t h e r d e p i c t i o n s o f c h i l d n u d i t y i n a v i d e o t a p e 

c o n s t i t u t e d p r o t e c t e d e x p r e s s i o n : 

" I n M i l l e r v. C a l i f o r n i a , 413 U.S. 15, 93 S.Ct. 
2607, 37 L.Ed.2d 419 ( 1 9 7 3 ) , t h e U n i t e d S t a t e s 

9We n o t e t h a t t h e s t a t u t e s f o r m i n g t h e b a s i s f o r t h e 
c h a r g e d o f f e n s e s i n F e r b e r , O s b o r n e v. O h i o , 495 U.S. 103, 
111, 98 ( 1 9 9 0 ) , and A s h c r o f t p r o h i b i t e d t h e p o s s e s s i o n o r 
d i s t r i b u t i o n o f c h i l d p o r n o g r a p h y . 
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Supreme C o u r t e s t a b l i s h e d a t h r e e - p a r t t e s t f o r 
d e t e r m i n i n g w h e t h e r m a t e r i a l i s ' o b s c e n e ' and 
t h e r e f o r e s u b j e c t t o s t a t e r e g u l a t i o n . I n New Y o r k  
v. F e r b e r , 458 U.S. 747, 102 S.Ct. 3348, 73 L.Ed.2d 
1113 ( 1 9 8 2 ) , t h e C o u r t m o d i f i e d t h e M i l l e r t e s t t o 
a l l o w s t a t e s g r e a t e r l e e w a y i n r e g u l a t i n g c h i l d 
p o r n o g r a p h y . A f t e r F e r b e r was a n n o u n c e d , t h e 
A l a b a m a L e g i s l a t u r e r e w r o t e t h e c h i l d - p o r n o g r a p h y 
s t a t u t e s , i n c l u d i n g § 1 3 A - 1 2 - 1 9 0 ( 1 3 ) , A l a . Code 
1975, w h i c h d e f i n e s t h e t e r m ' o b s c e n e . ' 

"Under t h e new d e f i n i t i o n , t h e M i l l e r t e s t 
a p p l i e s o n l y t o d e p i c t i o n s o f ' b r e a s t n u d i t y ' ; i t 
does n o t a p p l y t o d e p i c t i o n s o f t h e o t h e r s i x f o r m s 
o f s e x u a l c o n d u c t s p e c i f i e d i n § 13A-12-197, 
i n c l u d i n g ' g e n i t a l n u d i t y . ' P o o l e v. S t a t e , 596 
So.2d 632, 638 ( A l a . C r i m . App. 1 9 9 2 ) . 'Under new § 
1 3 A - 1 2 - 1 9 0 ( 1 3 ) , m a t e r i a l d e p i c t i n g c h i l d r e n e n g a g e d 
i n a c t s i n v o l v i n g t h e s e f o r m s o f s e x u a l c o n d u c t n e e d 
o n l y l a c k " s e r i o u s l i t e r a r y , a r t i s t i c , p o l i t i c a l , o r 
s c i e n t i f i c v a l u e " ' t o be p r o s c r i b e d . I d . 
'"Obscene," as a p p l i e d t o t h e s e m a t e r i a l s , s i m p l y 
does n o t mean " o b s c e n e u n d e r t h e M i l l e r t e s t . " ' 596 
So. 2d a t 639. 

" S e c t i o n 13A-12-190(11) d e f i n e s ' g e n i t a l n u d i t y ' 
as ' [ t ] h e l e w d s h o w i n g o f t h e g e n i t a l s o r p u b i c 
a r e a . ' " 

" . . . " 

" I n New Y o r k v. F e r b e r , 458 U.S. [747] a t 762, 
102 S.Ct. 3348, [73 L.Ed.2d 1113 (1982)] t h e U n i t e d 
S t a t e s Supreme C o u r t r e c o g n i z e d t h a t s t a t e s have a 
' c o m p e l l i n g ' i n t e r e s t i n s a f e g u a r d i n g t h e p h y s i c a l 
and p s y c h o l o g i c a l w e l l - b e i n g o f m i n o r s and i n 
p r e v e n t i n g t h e i r s e x u a l e x p l o i t a t i o n and a b u s e . The 
C o u r t n o t e d t h a t i t was ' u n l i k e l y t h a t v i s u a l 
d e p i c t i o n s o f c h i l d r e n ... l e w d l y e x h i b i t i n g t h e i r 
g e n i t a l s w o u l d o f t e n c o n s t i t u t e an i m p o r t a n t and 
n e c e s s a r y p a r t o f a l i t e r a r y p e r f o r m a n c e o r 
s c i e n t i f i c o r e d u c a t i o n a l work.' 450 U.S. a t 
762-63, 101 S.Ct. 1451. I n Ex p a r t e F e l t o n , t h e 
A l a b a m a Supreme C o u r t r e a c h e d a s i m i l a r c o n c l u s i o n : 
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'"[W]e b e l i e v e t h a t , l i k e t h e p r o m o t i o n s t a g e o f t h e 
c h i l d p o r n o g r a p h y c y c l e a d d r e s s e d i n F e r b e r , t h e 
v a l u e o f p e r m i t t i n g p o s s e s s i o n o f ' p h o t o g r a p h i c 
r e p r o d u c t i o n s o f c h i l d r e n e n g a g e d i n l e w d s e x u a l 
c o n d u c t i s e x c e e d i n g l y modest, i f n o t de m i n i m i s . ' " ' 
Ex p a r t e F e l t o n , 526 So. 2d 638, 641 ( A l a . 1 9 8 8 ) , 
q u o t i n g S t a t e v. Meadows, 28 O h i o S t . 3 d 43, 49-50, 
503 N.E.2d 697, 703 ( 1 9 8 6 ) , q u o t i n g i n t u r n F e r b e r , 
458 U.S. a t 762, 102 S.Ct. 3348." 

888 So. 2d a t 1285-87. 

A f t e r F e r b e r , t h e Supreme C o u r t u p h e l d a s t a t u t e 

c r i m i n a l i z i n g t h e mere p o s s e s s i o n o f c h i l d p o r n o g r a p h y . See  

O s b o r n e v. O h i o , 495 U.S. 103, 111 (1990) ("[T]he m a t e r i a l s 

p r o d u c e d b y c h i l d p o r n o g r a p h e r s p e r m a n e n t l y r e c o r d t h e 

v i c t i m ' s a b u s e . The p o r n o g r a p h y ' s c o n t i n u e d e x i s t e n c e c a u s e s 

t h e c h i l d v i c t i m s c o n t i n u i n g harm by h a u n t i n g t h e c h i l d r e n i n 

y e a r s t o come."). I n O s b o r n e , s u p r a , t h e Supreme C o u r t 

r e c o g n i z e d t h a t i t was " s u r e l y r e a s o n a b l e f o r t h e S t a t e t o 

c o n c l u d e t h a t i t w i l l d e c r e a s e t h e p r o d u c t i o n o f c h i l d 

p o r n o g r a p h y i f i t p e n a l i z e s t h o s e who p o s s e s s and v i e w t h e 

p r o d u c t , t h e r e b y d e c r e a s i n g demand." 495 U.S. a t 109-10. 

O s b o r n e a l s o o b s e r v e d t h a t , a f t e r t h e C o u r t ' s d e c i s i o n i n 

S t a n l e y v. G e o r g i a , 394 U.S. 557, 567 ( 1 9 6 9 ) , i t s e a r l i e r and 

s e e m i n g l y i n a p p o s i t e h o l d i n g , " ' t h e v a l u e o f p e r m i t t i n g c h i l d 

p o r n o g r a p h y has b e e n c h a r a c t e r i z e d as e x c e e d i n g l y modest, i f 
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n o t de m i n i m i s . ' " O s b o r n e , 495 U.S. a t 108, q u o t i n g F e r b e r , 

458 U.S. a t 762. 

As w i t h o b s c e n i t y , t h e F i r s t Amendment does n o t p r o t e c t 

p o r n o g r a p h y i n v o l v i n g " a c t u a l " c h i l d r e n . A s h c r o f t v. F r e e  

S p e e c h C o a l i t i o n , 535 U.S. 234, 240 ( 2 0 0 2 ) ; F e r b e r , s u p r a . 

B e f o r e 1996, C o n g r e s s d e f i n e d c h i l d p o r n o g r a p h y as t h e t y p e o f 

d e p i c t i o n s a t i s s u e i n F e r b e r , t h a t i s , images c r e a t e d u s i n g 

a c t u a l m i n o r s . See 18 U.S.C. § 2252 (1994 e d . ) . The f e d e r a l 

C h i l d P o r n o g r a p h y P r e v e n t i o n A c t i o n o f 1996 ("CPPA") r e t a i n e d 

t h a t p r o h i b i t i o n a t 18 U.S.C. § 2 2 5 6 ( 8 ) ( A ) and added t h r e e 

o t h e r p r o h i b i t e d c a t e g o r i e s o f s p e e c h , o f w h i c h t h e f i r s t , § 

2 2 5 6 ( 8 ) ( B ) , and t h e t h i r d , § 2 2 5 6 ( 8 ) ( D ) , were a t i s s u e i n 

A s h c r o f t . 535 U.S. a t 240-41. ("The CPPA ... i s n o t 

d i r e c t e d a t s p e e c h t h a t i s o b s c e n e ; C o n g r e s s has p r o s c r i b e d 

t h o s e m a t e r i a l s t h r o u g h a s e p a r a t e s t a t u t e . 18 U.S.C. §§ 

1460-1466 [T]he CPPA s e e k s t o r e a c h b e y o n d o b s c e n i t y ... 

[and] w o u l d r e a c h v i s u a l d e p i c t i o n s , s u c h as m o v i e s , e v e n i f 

t h e y have r e d e e m i n g s o c i a l v a l u e . " ) . 1 0 More p a r t i c u l a r l y , i n 

1 0 S e c t i o n 2 2 5 6 ( 8 ) ( B ) p r o h i b i t e d "any v i s u a l d e p i c t i o n , 
i n c l u d i n g any p h o t o g r a p h , f i l m , v i d e o , p i c t u r e , o r c o m p u t e r o r 
c o m p u t e r - g e n e r a t e d image o r p i c t u r e , " t h a t " i s , o r a p p e a r s t o 
be, o f a m i n o r e n g a g i n g i n s e x u a l l y e x p l i c i t c o n d u c t . " 535 
U.S. a t 241. 

S e c t i o n 2 2 5 6 ( 8 ) ( C ) o f t h e CPPA c o v e r e d any v i s u a l 
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A s h c r o f t , t h e Supreme C o u r t c o n s i d e r e d w h e t h e r 18 U.S.C. §§ 

2 2 5 6 ( 8 ) ( B ) and (D) c o u l d w i t h s t a n d c o n s t i t u t i o n a l s c r u t i n y . 

The l i t i g a n t s d i d n o t c h a l l e n g e , n o r d i d t h e C o u r t s p e a k t o 

t h e c o n s t i t u t i o n a l i t y o f § 2 2 5 6 ( 8 ) ( C ) , w h i c h s p e a k s t o t h e 

c o n d u c t i n v o l v e d i n t h i s c a s e . 

As t o t h e s o r t o f images e m b r a c e d by § 2 2 5 6 ( 8 ) ( B ) o f t h e 

CPPA, t h e C o u r t n o t e d t h a t t h e y "do n o t i n v o l v e , l e t a l o n e 

harm, any c h i l d r e n i n t h e p r o d u c t i o n p r o c e s s . " A s h c r o f t , 535 

U.S. a t 241. C o n s e q u e n t l y , u n l e s s t h o s e i m a g e s a r e a l s o 

o b s c e n e , " v i r t u a l p o r n o g r a p h y " o f t h a t p a r t i c u l a r t y p e i s 

p r o t e c t e d by t h e F i r s t Amendment. 535 U.S. a t 240 ("As a 

g e n e r a l r u l e , p o r n o g r a p h y c a n be b a n n e d o n l y i f o b s c e n e , b u t 

d e p i c t i o n m o d i f i e d t o a p p e a r as t h o u g h an a c t u a l m i n o r was 
e n g a g e d i n s e x u a l l y e x p l i c i t a c t i v i t y . I n A s h c r o f t , t h e 
Supreme C o u r t d e s c r i b e d t h i s p r o v i s i o n as p r o h i b i t i n g a more 
"common and l o w e r t e c h means o f c r e a t i n g v i r t u a l i m a g e s , " 
known as " c o m p u t e r m o r p h i n g . " 535 U.S. a t 242. I n l i e u o f 
c r e a t i n g o r i g i n a l i m a g e s , " m o r p h i n g " a l l o w e d p o r n o g r a p h e r s t o 
" a l t e r i n n o c e n t p i c t u r e s o f r e a l c h i l d r e n so t h a t t h e c h i l d r e n 
a p p e a r t o be e n g a g e d i n s e x u a l a c t i v i t y . " I d . 

S e c t i o n 2 2 5 6 ( 8 ) ( D ) d e f i n e d c h i l d p o r n o g r a p h y t o i n c l u d e 
any s e x u a l l y e x p l i c i t image t h a t was " a d v e r t i s e d , p r o m o t e d , 
p r e s e n t e d , d e s c r i b e d , o r d i s t r i b u t e d i n s u c h a manner t h a t 
c o n v e y [ e d ] t h e i m p r e s s i o n " t h a t i t d e p i c t e d "a m i n o r e n g a g i n g 
i n s e x u a l l y e x p l i c i t c o n d u c t . " " T h i s p r o v i s i o n p r e v e n t [ e d ] 
c h i l d p o r n o g r a p h e r s and p e d o p h i l e s f r o m e x p l o i t i n g p r u r i e n t 
i n t e r e s t s i n c h i l d s e x u a l i t y and s e x u a l a c t i v i t y t h r o u g h t h e 
p r o d u c t i o n o r d i s t r i b u t i o n o f p o r n o g r a p h i c m a t e r i a l w h i c h i s 
i n t e n t i o n a l l y p a n d e r e d as c h i l d p o r n o g r a p h y . " 535 U.S. a t 
242. 
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u n d e r F e r b e r , p o r n o g r a p h y s h o w i n g m i n o r s c a n be p r o s c r i b e d 

w h e t h e r o r n o t t h e images a r e o b s c e n e . " ) . 

McFadden's c o l l a g e s o r montages a r e n o t t h e s o r t o f 

" v i r t u a l p o r n o g r a p h y " d e s c r i b e d b y t h e C o u r t as f a l l i n g w i t h i n 

t h e s c o p e o f s e c t i o n 2 2 5 6 ( 8 ) ( B ) , b e c a u s e t h e s e c o l l a g e s o r 

montages i n v o l v e r e a l c h i l d r e n . Images s i m i l a r t o t h o s e a t 

i s s u e h e r e a r e a d d r e s s e d i n § 2 2 5 6 ( 8 ) ( C ) o f t h e CPPA, w h i c h 

" p r o h i b i t s a more common and l o w e r t e c h means o f c r e a t i n g 

v i r t u a l i m a g e s , known as c o m p u t e r m o r p h i n g . " A s h c r o f t , 535 

U.S. a t 242. S i m i l a r t o McFadden's c o l l a g e s o r m o n t a g e s , 

c o m p u t e r m o r p h i n g i n v o l v e s a l t e r i n g p h o t o g r a p h s o f a c t u a l 

c h i l d r e n t o make i t a p p e a r t h a t t h o s e c h i l d r e n a r e e n g a g e d i n 

s e x u a l l y e x p l i c i t c o n d u c t . See 535 U.S. a t 242 ( d e s c r i b i n g 

" c o m p u t e r m o r p h i n g " as f o l l o w s : " R a t h e r t h a n c r e a t i n g o r i g i n a l 

i m a g e s , p o r n o g r a p h e r s c a n a l t e r i n n o c e n t p i c t u r e s o f r e a l 

c h i l d r e n so t h a t t h e c h i l d r e n a p p e a r t o be e n g a g e d i n s e x u a l 

a c t i v i t y " ) . 

W h i l e t h e A s h c r o f t C o u r t d i d n o t s p e c i f i c a l l y a d d r e s s t h e 

c o n s t i t u t i o n a l i t y o f § 2 2 5 4 ( 8 ) ( C ) ' s ban on t h a t p a r t i c u l a r 

t y p e o f " v i r t u a l p o r n o g r a p h y , " i t d i d n o t e , i n d i c t u m , t h a t 

" [ a ] l t h o u g h morphed images may f a l l w i t h i n t h e d e f i n i t i o n o f 

v i r t u a l c h i l d p o r n o g r a p h y , t h e y i m p l i c a t e t h e i n t e r e s t s o f 
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r e a l c h i l d r e n and a r e i n t h a t s e n s e c l o s e r t o t h e images i n 

F e r b e r . " A s h c r o f t , 535 U.S. a t 242. T h a t d i c t u m s t r o n g l y 

s u g g e s t s t h a t McFadden's c o l l a g e s o r montages a r e n o t 

p r o t e c t e d b y t h e F i r s t Amendment. 1 1 

A l m o s t i m m e d i a t e l y a f t e r t h e A s h c r o f t d e c i s i o n was h a n d e d 

down, C o n g r e s s c r a f t e d r e s p o n s i v e l e g i s l a t i o n i n 2003 ("the 

PROTECT A c t " ) , w h i c h d e f i n e d c h i l d p o r n o g r a p h y t o i n c l u d e , i n 

a d d i t i o n t o images o f " r e a l " c h i l d r e n e n g a g e d i n s e x u a l l y 

e x p l i c i t c o n d u c t , see § 2 2 5 6 ( 8 ) ( A ) , d i g i t a l o r 

c o m p u t e r - g e n e r a t e d images t h a t a r e " i n d i s t i n g u i s h a b l e " f r o m 

images o f a c t u a l m i n o r s e n g a g i n g i n s e x u a l l y e x p l i c i t c o n d u c t , 

see § 2 2 5 6 ( 8 ) ( B ) , and v i s u a l d e p i c t i o n s t h a t have been c r e a t e d 

o r m o d i f i e d t o a p p e a r as t h o u g h an i d e n t i f i a b l e m i n o r i s 

e n g a g e d i n s e x u a l l y e x p l i c i t c o n d u c t . See § 2 2 5 6 ( 8 ) ( C ) . The 

1 1 I n F e r b e r , t h e C o u r t u p h e l d t h e c o n s t i t u t i o n a l i t y o f New 
Y o r k ' s s t a t u t o r y ban on t h e d i s t r i b u t i o n o f m a t e r i a l s t h a t 
d e p i c t a s e x u a l p e r f o r m a n c e b y a c h i l d . I n r e a c h i n g t h e 
c o n c l u s i o n t h a t c h i l d p o r n o g r a p h y i s o u t s i d e t h e s c o p e o f t h e 
p r o t e c t i o n s a f f o r d e d by t h e F i r s t Amendment, t h e C o u r t n o t e d 
t h a t t h e " p r e v e n t i o n o f s e x u a l e x p l o i t a t i o n and abuse o f 
c h i l d r e n c o n s t i t u t e s a g o v e r n m e n t o b j e c t i v e o f s u r p a s s i n g 
i m p o r t a n c e . " 458 U.S. a t 757. I n s u p p o r t o f t h a t 
c o n c l u s i o n , t h e C o u r t o b s e r v e d : "The d i s t r i b u t i o n o f 
p h o t o g r a p h s and f i l m s d e p i c t i n g s e x u a l a c t i v i t y b y j u v e n i l e s 
i s i n t r i n s i c a l l y r e l a t e d t o t h e s e x u a l a buse o f c h i l d r e n 
[T]he m a t e r i a l s p r o d u c e d a r e a p e r m a n e n t r e c o r d o f t h e 
c h i l d r e n ' s p a r t i c i p a t i o n and t h e harm t o t h e c h i l d i s 
e x a c e r b a t e d b y t h e i r c i r c u l a t i o n . " 458 U.S. a t 759. 
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d e f i n i t i o n o f "morphed" c h i l d p o r n o g r a p h y as d i s c u s s e d i n 

A s h c r o f t r e m a i n e d u n c h a n g e d as b e t w e e n t h e CPPA and t h e 

PROTECT A c t . See i d . 

McFadden's c o l l a g e s o r montages i n v o l v e d g e n i t a l n u d i t y 

and p o r n o g r a p h i c images o f r e a l c h i l d r e n . I n t h a t r e g a r d , 

t h e y i m p l i c a t e c o n c e r n s i d e n t i f i e d i n b o t h F e r b e r and 

A s h c r o f t , i n s o f a r as a l a s t i n g r e c o r d has been c r e a t e d o f 

t h o s e c h i l d r e n s h o w i n g g e n i t a l n u d i t y and s e e m i n g l y e n g a g e d i n 

s e x u a l c o n d u c t . See F e l t o n v. S t a t e , 526 So. 2d 635, 637 

( A l a . C r i m . App. 1 9 8 6 ) , a f f i r m e d , 526 So. 2d 638 ( A l a . 1988) 

( r e c o g n i z i n g t h a t " [ t ] h e S t a t e ' s i n t e r e s t i n p r o t e c t i n g i t s 

c h i l d r e n f r o m c r u e l , p h y s i c a l , e m o t i o n a l , and p h y s i o l o g i c a l 

abuse o c c a s i o n e d by f o r c i n g a c h i l d t o be t h e s u b j e c t o f c h i l d 

p o r n o g r a p h y f a r o u t w e i g h s t h e a p p e l l a n t ' s i n t e r e s t i n 

p o s s e s s i n g s u c h m a t e r i a l s " ) . F i r s t , as n o t e d a b o v e , t h e 

Supreme C o u r t has n o t a d d r e s s e d w h e t h e r c o l l a g e s o r montages 

o f t h e s o r t p o s s e s s e d and p r o d u c e d by McFadden a r e p r o t e c t e d 

b y t h e F i r s t Amendment. See A s h c r o f t , 535 U.S. a t 242 

("Respondents do n o t c h a l l e n g e t h i s p r o v i s i o n , and we do n o t 

c o n s i d e r i t . " ) . I n f a c t , t h e Supreme C o u r t s u g g e s t e d j u s t t h e 

o p p o s i t e . See, e.g., F e r b e r , s u p r a . Whereas t h e Supreme 

C o u r t c o n s i d e r e d t h e mere p o s s e s s i o n o f v i r t u a l c h i l d 
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p o r n o g r a p h y a " v i c t i m l e s s " c r i m e , t h e same c a n n o t be s a i d o f 

McFadden's p o s s e s s i o n and p r o d u c t i o n o f t h e p i c t u r e s o r 

p h o t o g r a p h s i n c o r p o r a t e d i n t o t h e c o l l a g e s and montages. 

A l t h o u g h i n t h e p i c t u r e s b e i n g c o n t e s t e d b y McFadden l i v e 

n a k e d c h i l d r e n were n o t made t o engage i n t h e p a r t i c u l a r 

a c t i v i t i e s d i s p l a y e d i n t h e p h o t o g r a p h s , t h e images o f r e a l 

c h i l d r e n were e d i t e d t o a p p e a r as t h o u g h t h e c h i l d r e n were 

e n g a g e d i n g e n i t a l n u d i t y a nd o f t e n s e x u a l c o n d u c t . See § 

1 3 A - 1 2 - 1 9 0 ( 1 3 ) , A l a . Code 1975. A l t h o u g h t h e c h i l d r e n i n t h e 

p i c t u r e s o r p h o t o g r a p h s i n c o r p o r a t e d i n t o t h e c o l l a g e s and 

montages may b e l o n g t o a d i f f e r e n t c l a s s o f v i c t i m s t h a n 

c h i l d r e n made t o a c t u a l l y engage i n s e x u a l b e h a v i o r i n o t h e r 

f o r m s o f c h i l d p o r n o g r a p h y , t h e c h i l d r e n i n t h e c o l l a g e o r 

montage p i c t u r e s o r p h o t o g r a p h s a r e n o n e t h e l e s s a c t u a l 

i d e n t i f i a b l e human v i c t i m s , r a t h e r t h a n c o m p u t e r - g e n e r a t e d 

v i r t u a l i mages as d i s c u s s e d i n A s h c r o f t . The u n d e r l y i n g 

c o n c e r n s t h a t i n f o r m e d t h e F e r b e r d e c i s i o n , t h e r e f o r e , a r e 

i m p l i c a t e d by t h e f a c t s o f t h i s c a s e i n a manner i n w h i c h t h e y 

were n o t i n A s h c r o f t . See F e l t o n , s u p r a ( r e c o g n i z i n g t h a t 

" [ t ] h e S t a t e ' s i n t e r e s t i n p r o t e c t i n g i t s c h i l d r e n f r o m c r u e l , 

p h y s i c a l , e m o t i o n a l , and p h y s i o l o g i c a l abuse o c c a s i o n e d b y 

f o r c i n g a c h i l d t o be t h e s u b j e c t o f c h i l d p o r n o g r a p h y f a r 
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o u t w e i g h s t h e a p p e l l a n t ' s i n t e r e s t i n p o s s e s s i n g s u c h 

m a t e r i a l s " ) . See a l s o R u t l e d g e , s u p r a ( c o n s t r u i n g c h i l d -

p o r n o g r a p h y s t a t u t e p r o h i b i t i n g p o s s e s s i o n o f a " p h o t o g r a p h i c 

o r o t h e r v i s u a l r e p r o d u c t i o n " t o i n c l u d e images s t o r e d on 

c o m p u t e r s , c o m p u t e r d i s c s , and t h e I n t e r n e t ) . D i s p l a y s o f 

g e n i t a l n u d i t y o f a c t u a l c h i l d r e n , when p r e s e n t e d i n c o l l a g e 

o r montage f o r m , as i n t h i s c a s e , c o n s t i t u t e c h i l d p o r n o g r a p h y 

and w a r r a n t no F i r s t Amendment p r o t e c t i o n . A c c o r d i n g l y , 

McFadden i s n o t e n t i t l e d t o any r e l i e f on t h i s c l a i m . 

I I I . 

B a s e d on t h e p r i n c i p l e s e s p o u s e d by A s h c r o f t , s u p r a , and 

i t s p r o g e n y , McFadden n e x t a r g u e s t h a t t h e s t a t u t e s u n d e r 

w h i c h he was c o n v i c t e d , §§ 1 3 A - 1 2 - 1 9 2 ( b ) and 13A-12-197, A l a . 

Code 1975, a r e u n c o n s t i t u t i o n a l l y o v e r b r o a d . 

As t h i s C o u r t has c o n s i s t e n t l y n o t e d , t h e o v e r b r e a d t h 

d o c t r i n e a p p l i e s t o a c t i v i t i e s t h a t a r e p r o t e c t e d f r o m 

p r o s e c u t i o n by t h e F i r s t Amendment: 

"'"'The o v e r b r e a d t h d o c t r i n e 
d e r i v e s f r o m t h e F i r s t Amendment, 
see Young v. A m e r i c a n M i n i  
T h e a t r e s , 427 U.S. 50, 96 S.Ct. 
2440, 49 L.Ed.2d 310 ( 1 9 7 6 ) ; 
P a r k e r v. L e v y , 417 U.S. 733, 94 
S.Ct. 2547, 41 L.Ed.2d 439 
( 1 9 7 4 ) , and s e r v e s t o i n v a l i d a t e 
l e g i s l a t i o n so s w e e p i n g t h a t , 
a l o n g w i t h i t s a l l o w a b l e 
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p r o s c r i p t i o n s , i t a l s o r e s t r i c t s 
c o n s t i t u t i o n a l l y - p r o t e c t e d r i g h t s 
o f f r e e s p e e c h , p r e s s , o r 
a s s e m b l y , see e.g., C o a t e s v.  
C i n c i n n a t i , 402 U.S. 611, 91 
S.Ct. 1686, 29 L.Ed.2d 214 
(19 7 1 ) . ' " ' 

" E l s t o n v. S t a t e , 687 So. 2d 1239, 1244 
( A l a . C r i m . App. 1996) ( q u o t i n g M c C a l l v. 
S t a t e , 565 So. 2d 1163, 1165 ( A l a . C r i m . 
App. 1 9 9 0 ) ) ; a c c o r d Hyshaw v. S t a t e , 893 
So. 2d 1239, 1242 ( A l a . C r i m . App. 2 0 0 3 ) . " 

L a n s d e l l v. S t a t e , 25 So. 3d 11 69, 1174 ( A l a . C r i m . App. 

2 0 0 7 ) , c e r t . d e n i e d , 25 So. 3d 1183 ( A l a . 2 0 0 9 ) . 

" A c c o r d i n g t o o u r F i r s t Amendment o v e r b r e a d t h d o c t r i n e , 

a s t a t u t e i s f a c i a l l y i n v a l i d i f i t p r o h i b i t s a s u b s t a n t i a l 

amount o f p r o t e c t e d s p e e c h . " U n i t e d S t a t e s v. W i l l i a m s , 553 

U.S. 285, 292 ( 2 0 0 8 ) . The o v e r b r e a d t h d o c t r i n e i s " s t r o n g 

m e d i c i n e " t o be u s e d s p a r i n g l y and o n l y as a l a s t r e s o r t . See  

B r o a d r i c k v. Oklahoma, 413 U.S. 601, 613 ( 1 9 7 3 ) . I t s h o u l d be 

u s e d o n l y when t h e o v e r b r e a d t h i s n o t o n l y r e a l , b u t a l s o 

" s u b s t a n t i a l ... j u d g e d i n r e l a t i o n t o t h e s t a t u t e ' s p l a i n l y 

l e g i t i m a t e sweep." O s b o r n e , 495 U.S. a t 112. A c h a l l e n g e t o 

a s t a t u t e on t h e g r o u n d s o f o v e r b r e a d t h i s " t h e most d i f f i c u l t 

c h a l l e n g e t o mount s u c c e s s f u l l y , s i n c e t h e c h a l l e n g e r must 

e s t a b l i s h t h a t no s e t o f c i r c u m s t a n c e s e x i s t s u n d e r w h i c h t h e 

[ a ] c t w o u l d be v a l i d . " U n i t e d S t a t e s v. S a l e r n o , 481 U.S. 739 
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( 1 9 8 7 ) . The f a c t t h a t a s t a t u t e m i g h t , u n d e r t h e r i g h t s e t o f 

c i r c u m s t a n c e s , be u n c o n s t i t u t i o n a l " i s i n s u f f i c i e n t t o r e n d e r 

i t w h o l l y i n v a l i d , s i n c e we have n o t r e c o g n i z e d an 

' o v e r b r e a d t h ' d o c t r i n e o u t s i d e t h e l i m i t e d c o n t e x t o f t h e 

F i r s t Amendment." 481 U.S. a t 745. 

As t h e y r e a d i n 2005, t h e c h a l l e n g e d s t a t u t e s p r o s c r i b e d 

"a v i s u a l r e p r o d u c t i o n o f a c h i l d e ngaged i n g e n i t a l n u d i t y . " 

See § 1 3 A - 1 2 - 1 9 0 ( 1 3 ) , A l a . Code 1975; §§ 13A-12-192(b) and 

13A-12-197, A l a . Code 1975. McFadden's c o l l a g e s o r montages 

a r e n o t p r o t e c t e d by t h e F i r s t Amendment b e c a u s e t h e y i n v o l v e d 

n a k e d images o f r e a l o r a c t u a l c h i l d r e n . They i m p l i c a t e 

c o n c e r n s i d e n t i f i e d i n F e r b e r , s u p r a , and A s h c r o f t , s u p r a , 

and i t s p r o g e n y b e c a u s e a l a s t i n g r e c o r d has been c r e a t e d o f 

t h o s e c h i l d r e n engaged i n g e n i t a l n u d i t y . See, e.g., P e r r y v.  

S t a t e , s u p r a , ( a p p l y i n g t h e h o l d i n g i n F e r b e r , and f i n d i n g t h e 

ACPA p e r t a i n i n g t o " b r e a s t n u d i t y " n o t o v e r b r o a d and 

c o n s t i t u t i o n a l ) ; F e l t o n , s u p r a ( r e c o g n i z i n g t h a t a d e f e n d a n t 

has no c o n s t i t u t i o n a l r i g h t t o p o s s e s s c h i l d p o r n o g r a p h y i n 

h i s home); D a n n e l l e y v. S t a t e , 397 So. 2d 555, 567 ( A l a . C r i m . 

A p p . ) , w r i t d e n i e d , 397 So. 2d 577 ( A l a . 1 9 8 1 ) , c e r t . d e n i e d , 

454 U.S. 856 (1981) ( p r o v i d i n g t h a t t h e e v i l t h e l e g i s l a t u r e 
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i n t e n d e d t o remedy i n t h e ACPA was t h e s e x u a l abuse o f 

i n n o c e n t and h e l p l e s s c h i l d r e n i n f r o n t o f a c a m e r a ) . 

F u r t h e r m o r e , t h e l e g i s l a t u r e i n t e n d e d t o p r o h i b i t t h e 

p o s s e s s i o n , p r o d u c t i o n , and d i s s e m i n a t i o n o f c h i l d p o r n o g r a p h y 

i n A labama "by any means." R u t l e d g e , 745 So. 2d a t 916. 

F o l l o w i n g F e r b e r , t h e l e g i s l a t u r e amended t h e ACPA, c o d i f i e d 

a t §§ 13A-12-190 t h r o u g h -197, A l a . Code 1975, t o f u r t h e r 

d e f i n e and p r o h i b i t c h i l d p o r n o g r a p h y and t o f u r t h e r p r o v i d e 

f o r t h e t r i a l o f c a s e s i n v o l v i n g i t . See P o o l e , s u p r a . " I t i s 

e v i d e n t t h a t t h e L e g i s l a t u r e , r e c o g n i z i n g t h e need t o p r o t e c t 

i n n o c e n t c h i l d r e n f r o m t h e d a n g e r s o f c h i l d p o r n o g r a p h y , 

e n a c t e d b r o a d l e g i s l a t i o n p r o h i b i t i n g t h e v i s u a l d e p i c t i o n s o f 

c h i l d r e n i n v o l v e d i n any t y p e o f s e x u a l a c t . " R u t l e d g e , 745 

So. 2d a t 916. 

We answer t h e q u e s t i o n w h e t h e r t h e c h a l l e n g e d s t a t u t e s 

o v e r r e a c h i n t h e n e g a t i v e . McFadden u r g e s us t o h o l d t h a t t h e 

c o l l a g e s o r montages f a i l t o d e p i c t v i s u a l l y s e x u a l c o n d u c t by 

c h i l d r e n o r t o m e m o r i a l i z e a c t s o f s e x u a l abuse by c h i l d r e n as 

r e q u i r e d by F e r b e r , s u p r a , and i t s p r o g e n y . McFadden's b r i e f , 

a t p. 52. He c l a i m s t h e r e was n e v e r s e x u a l abuse o f i n n o c e n t 

and h e l p l e s s c h i l d r e n i n f r o n t o f a camera. McFadden's b r i e f 

a t p. 56. He a s s e r t s t h e c o l l a g e s o r montages a r e m e r e l y 
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images p a s t e d t o g e t h e r t h a t c o n v e y t h e i d e a o f s e x u a l l y 

e x p l i c i t c o n d u c t . McFadden's b r i e f a t p. 60. We f i n d 

McFadden's argument u n p e r s u a s i v e , and we r e j e c t i t . B o t h 

F e r b e r and A s h c r o f t e m p h a s i z e d t h a t c h i l d r e n a r e harmed n o t 

o n l y t h r o u g h t h e a c t u a l p r o d u c t i o n o f p o r n o g r a p h y , b u t a l s o by 

t h e k nowledge o f i t s c o n t i n u e d c i r c u l a t i o n . We f u r t h e r n o t e 

t h a t t h e U n i t e d S t a t e s Supreme C o u r t u p h e l d a s t a t u t e 

c r i m i n a l i z i n g t h e mere p o s s e s s i o n o f c h i l d p o r n o g r a p h y . 

O s b o r n e , 495 U.S. a t 110-11, ("[T]he m a t e r i a l s p r o d u c e d by 

c h i l d p o r n o g r a p h e r s p e r m a n e n t l y r e c o r d t h e v i c t i m ' s a b u s e . The 

p o r n o g r a p h y ' s c o n t i n u e d e x i s t e n c e c a u s e s t h e c h i l d v i c t i m s 

c o n t i n u i n g harm by h a u n t i n g t h e c h i l d r e n i n y e a r s t o come."). 

The Alabama Supreme C o u r t and t h i s C o u r t have c o n s i s t e n t l y 

h e l d l i k e w i s e . See F e l t o n ; R u t l e d g e , P e r r y , D a n n e l l y . 

Thus, §§ 13A-12-192(b) and 13A-12-197, A l a . Code 1975, 

w h i c h c r i m i n a l i z e t h e p o s s e s s i o n and t h e p r o d u c t i o n o f c o l l a g e 

o r montage images o f c h i l d p o r n o g r a p h y o r c h i l d g e n i t a l n u d i t y 

c r e a t e d w i t h o u t f i l m i n g o r p h o t o g r a p h i n g a c t u a l s e x u a l c o n d u c t 

on t h e p a r t o f an i d e n t i f i a b l e m i n o r , b u t e d i t e d t o a p p e a r as 

t h o u g h t h e c h i l d r e n a r e engaged i n s e x u a l c o n d u c t , do n o t 

v i o l a t e t h e F i r s t Amendment. The d e f i n i t i o n o f " o b s c e n e " and 

" m a t t e r " " p r e c i s e l y t r a c k [ s ] t h e m a t e r i a l h e l d c o n s t i -
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t u t i o n a l l y p r o s c r i b a b l e i n F e r b e r and M i l l e r and i t s p r o g e n y : 

o b s c e n e m a t e r i a l d e p i c t i n g ( a c t u a l o r v i r t u a l ) c h i l d r e n 

e ngaged i n s e x u a l l y e x p l i c i t c o n d u c t , and any o t h e r m a t e r i a l 

d e p i c t i n g a c t u a l c h i l d r e n engaged i n s e x u a l l y e x p l i c i t 

c o n d u c t . " W i l l i a m s , 553 U.S. a t 293, c i t i n g A s h c r o f t , 535 

U.S. a t 245-246, 122 S.Ct. 1389) ( F i r s t Amendment does n o t 

p r o t e c t o b s c e n i t y o r p o r n o g r a p h y p r o d u c e d w i t h a c t u a l 

c h i l d r e n ) . These p r o h i b i t i o n s f a l l w e l l w i t h i n c o n s t i t u t i o n a l 

bounds b e c a u s e " [ i ] t i s e v i d e n t b e y o n d t h e need f o r 

e l a b o r a t i o n t h a t a S t a t e ' s i n t e r e s t i n s a f e g u a r d i n g t h e 

p h y s i c a l and p s y c h o l o g i c a l w e l l - b e i n g o f a m i n o r i s 

' c o m p e l l i n g . ' " F e r b e r , 458 U.S. a t 756-57. A c c o r d i n g l y , 

McFadden's o v e r b r e a d t h c h a l l e n g e must a l s o f a i l . 

I V. 

L a s t l y , McFadden a r g u e s t h e c o l l a g e o r montage e x h i b i t s 

were i m p r o p e r l y a d m i t t e d i n t o e v i d e n c e . 1 2 He a l s o a r g u e s t h e 

t r i a l c o u r t e r r e d i n a d m i t t i n g i t e m s s e i z e d f r o m h i s r e s i d e n c e 

t h a t a r e o n l y g e n e r a l l y c h a r a c t e r i s t i c t o c h i l d r e n , s u c h as 

c h i l d r e n ' s c l o t h i n g and c h i l d r e n ' s b o o k s . 1 3 We c o n c l u d e t h a t 

t h e t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n by a d m i t t i n g t h e 

1 2 C l a i m I V i n McFadden's b r i e f . 
1 3 C l a i m V i n McFadden's b r i e f . 
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c o l l a g e o r montage e v i d e n c e o f c h i l d p o r n o g r a p h y and t h e o t h e r 

c h i l d r e n ' s i t e m s t h a t were c o n t e s t e d . 

"'The q u e s t i o n o f a d m i s s i b i l i t y o f e v i d e n c e i s g e n e r a l l y 

l e f t t o t h e d i s c r e t i o n o f t h e t r i a l c o u r t , and t h e t r i a l 

c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n w i l l n o t be r e v e r s e d 

e x c e p t upon a c l e a r s h o w i n g o f abuse o f d i s c r e t i o n . ' " B a r r e t t  

v. S t a t e , 918 So. 2d 942, 946 ( A l a . C r i m . App. 2 0 0 5 ) , q u o t i n g 

Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 2 0 0 0 ) . 

R u l e 401, A l a . R . E v i d . , d e f i n e s r e l e v a n t e v i d e n c e as 

" e v i d e n c e h a v i n g any t e n d e n c y t o make t h e e x i s t e n c e o f any 

f a c t t h a t i s o f c o n s e q u e n c e t o t h e d e t e r m i n a t i o n o f t h e a c t i o n 

more p r o b a b l e o r l e s s p r o b a b l e t h a n i t w o u l d be w i t h o u t t h e 

e v i d e n c e . " A l t h o u g h r e l e v a n t e v i d e n c e i s a d m i s s i b l e , R u l e 

402, A l a . R . E v i d . , i t "may be e x c l u d e d i f i t s p r o b a t i v e v a l u e 

i s s u b s t a n t i a l l y o u t w e i g h e d by t h e d a n g e r o f u n f a i r p r e j u d i c e , 

c o n f u s i o n o f t h e i s s u e s , o r m i s l e a d i n g t h e j u r y , o r by 

c o n s i d e r a t i o n s o f undue d e l a y , w a s t e o f t i m e , o r n e e d l e s s 

p r e s e n t a t i o n o f c u m u l a t i v e e v i d e n c e . " R u l e 403, A l a . R . E v i d . 

"To be c o m p e t e n t and a d m i s s i b l e , e v i d e n c e must 
be r e l e v a n t - - t h e i s s u e s t h a t i s , e v i d e n c e must t e n d 
t o p r o v e o r d i s p r o v e t h e i s s u e s b e f o r e t h e j u r y . 
R u l e 401, A l a . R. E v i d . The d e t e r m i n a t i o n o f t h e 
r e l e v a n c y and a d m i s s i b i l i t y o f e v i d e n c e r e s t s 
l a r g e l y i n t h e sound d i s c r e t i o n o f t h e t r i a l j u d g e . 
The t r i a l j u d g e i s o b l i g e d t o l i m i t t h e e v i d e n c e t o 
t h a t e v i d e n c e t h a t w o u l d be n e c e s s a r y t o a i d t h e 
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f a c t - f i n d e r s i n d e c i d i n g t h e i s s u e s b e f o r e them, and 
t o p r e c l u d e e v i d e n c e t h a t i s t o o r e m o t e , i r r e l e v a n t , 
o r whose p r e j u d i c e o u t w e i g h s i t s p r o b a t i v e v a l u e . 
L o g g i n s v. S t a t e , 771 So. 2d 1070 , 1077-78 ( A l a . 
C r i m . App. 1 9 9 9 ) , a f f ' d , 771 So. 2d 1093 ( A l a . 
2 0 0 0 ) . " 

H a r r i n g t o n v. S t a t e , 858 So. 2d 278, 293 ( A l a . C r i m . App. 

2 0 0 2 ) . 

McFadden f i l e d m o t i o n s i n l i m i n e s e e k i n g t o e x c l u d e 

v a r i o u s i t e m s , i n c l u d i n g t h e c o l l a g e s o r montages, and 

c h i l d r e n ' s u n d e r w e a r , c l o t h i n g , b o o k s , t o y s , n e w s p a p e r 

a r t i c l e s a nd c l i p p i n g s r e p o r t e d k i d n a p p e d a n d / o r m u r d e r e d 

c h i l d r e n , and o t h e r c h i l d r e n ' s i t e m s . The t r i a l c o u r t h e l d a 

h e a r i n g and a d m i t t e d most o f t h e c o l l a g e s o r montages and 

c h i l d r e n ' s i t e m s and e x c l u d e d o t h e r s when o b j e c t e d t o d u r i n g 

t r i a l . McFadden d e f e n d e d t h e c h a r g e s a g a i n s t h im by 

d i s c l a i m i n g k n o w l edge o f t h e p r e s e n c e o f c h i l d p o r n o g r a p h y and 

c h i l d r e n ' s i t e m s and by a r g u i n g t h a t t h e c o l l a g e s o r montages 

f a i l e d t o c o n s t i t u t e c h i l d p o r n o g r a p h y i n v i o l a t i o n o f t h e 

F i r s t Amendment. 

The t r i a l c o u r t p r o p e r l y a d m i t t e d t h e i t e m s . The c o l l a g e 

o r montage e x h i b i t s and t h e c h i l d r e n ' s i t e m s a d m i t t e d were 

r e l e v a n t t o p r o v e o r d i s p r o v e p o s s e s s i o n and p r o d u c t i o n o f 

c h i l d p o r n o g r a p h y . The c o l l a g e s and montages and c h i l d r e n ' s 

i t e m s were i n t e r m i n g l e d t h r o u g h o u t McFadden's h o u s e . 
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E s p e c i a l l y g i v e n t h a t t h e S t a t e h a d t o p r o v e t h a t McFadden 

" k n o w i n g l y " p o s s e s s e d and p r o d u c e d c h i l d p o r n o g r a p h y and g i v e n 

h i s d e f e n s e s o f l a c k o f k n o w l e d g e and F i r s t Amendment 

p r o t e c t i o n , many o f t h e i t e m s c o n s t i t u t e d p h y s i c a l e v i d e n c e 

p r o v i d i n g t h e j u r y w i t h c o n t e x t . The j u r y i s e n t i t l e d t o know 

t h e s e t t i n g o f t h e c a s e and c a n n o t be e x p e c t e d t o make i t s 

d e t e r m i n a t i o n w i t h o u t k n o w l e d g e o f t h e t i m e , p l a c e , and 

c i r c u m s t a n c e s o f t h e a c t s t h a t p e r f o r m t h e b a s i s o f t h e 

c h a r g e . See, e.g., Dean v. S t a t e , 54 A l a . A p p . 270, 307 So. 2d 

77 ( A l a . C r i m . App. 1975) ( p e r m i t t i n g t h e d e f e n s e 

p s y c h i a t r i s t , on c r o s s - e x a m i n a t i o n , t o t e s t i f y as t o t h e 

q u a l i f i c a t i o n s and t r a i n i n g o f an a b s e n t p s y c h i a t r i s t was n o t 

i m p r o p e r , as t h e j u r y was e n t i t l e d t o know why t h e w i t n e s s 

r e l i e d on t h e a b s e n t p s y c h i a t r i s t ' s r e p o r t s and a l s o t h e b a s i s 

o f s u c h r e l i a n c e ) . 

M o r e o v e r , any e r r o r i n t h e a d m i s s i o n o f t h i s e v i d e n c e i s 

h a r m l e s s b e c a u s e many o f t h e i t e m s c o u l d p r o p e r l y e n t e r u n d e r 

R u l e 4 0 4 ( b ) , A l a . R . E v i d . , as s h o w i n g k n o w l e d g e o r i n t e n t . The 

more c h i l d p o r n o g r a p h y and c h i l d r e n ' s i t e m s t h a t were p r e s e n t , 

t h e more l i k e l y McFadden h a d k n o w l e d g e . A d d i t i o n a l l y , 

i n v e s t i g a t o r s o f t e n l o o k f o r c h i l d r e n ' s i t e m s and c h i l d 

e r o t i c a as i n d i c a t o r s o f t h e p r e s e n c e o f c h i l d p o r n o g r a p h y . 
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These i t e m s show t h a t McFadden a c q u i r e d and d i s p l a y e d 

c h i l d r e n ' s i t e m s , w h i c h i n c r e a s e s t h e p r o b a b i l i t y t h a t he 

k n o w i n g l y p o s s e s s e d and p r o d u c e d c h i l d p o r n o g r a p h y . McFadden 

may d i s c l a i m k n o w l e d g e and may a r g u e t h a t t h e c o l l a g e s and 

montages were a f f o r d e d F i r s t Amendment p r o t e c t i o n , b u t t h e 

S t a t e s h o u l d be a b l e t o i n t r o d u c e h i g h l y p r o b a t i v e e v i d e n c e o f 

r e l a t e d a c t s t h a t he knew o f c h i l d p o r n o g r a p h y . 

McFadden's c o n t e n t i o n t h a t t h e p i c t u r e s o r p h o t o g r a p h s 

s h o u l d have b e e n r e d a c t e d and i n t r o d u c e d p i e c e m e a l i s l i k e w i s e 

w i t h o u t m e r i t . The c o m p o s i t i o n o f t h e c o l l a g e s o r montages 

goes t o t h e c r u x o f t h e c a s e . We f i n d no abuse o f d i s c r e t i o n 

i n t h e t r i a l c o u r t ' s a d m i s s i o n o f t h e c o l l a g e o r montage 

e v i d e n c e o r t h e c h i l d r e n ' s i t e m s . 

B a s e d on t h e f o r e g o i n g , t h e j u d g m e n t o f t h e t r i a l c o u r t 

i s due t o be a f f i r m e d . 

AFFIRMED. 

W i s e , P . J . , and W e l c h , Windom, and K e l l u m , J J . , c o n c u r . 
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